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Slauohteb  V.  Fboman. 

[6  T.  B.  XoxBOS,  19.J 

AnmnsntATOB  m  Bonis  Non  is  entitled  to  all  property  of  the  decedent 
vnadmimBtered,  bat  not  to  money,  the  prooeeds  of  property  sold  by  the 
fiitt  administrator. 

Boumm,  IdAsnjTT  of. — Sureties  on  a  joint  bond  of  two  persons  as  adminis- 
trators, are  not  liable  to  one  of  the  administrators  for  property  of  the 
estate  converted  by  the  other. 

PlKma. — On  the  distribation  of  an  estate,  all  the  distributees  should  be 
before  the  court. 

Ebbob  to  the  Nelson  circuit.  Bill  in  ohanoery.  The  opinion 
lUtes  the  case. 

Ouihrie,  for  plaintiff. 

By  Court,  Mills,  J.  William  Miner  departed  this  life  intes- 
tate,  and  administration  of  his  estate  was  granted  to  his  widow 
HanDah  Miner  and  James  Slaughter,  jointly,  and  they  entered 
into  a  joint  administration  bond  with  Jeremiah  Brown  and  Will. 
W.  Mason,  as  sureties  for  the  due  and  faithful  administration  of 
the  estate.  The  widow,  some  time  thereafter,  intermarried  wiUi 
Abraham  Froman,  who,  consequently,  became  administrator  in 
right  of  his  wife.  The  sureties,  Brown  and  Mason,  caused  a 
siunmons  to  be  issued  against  the  said  Hannah  and  Slaughter, 
on  a  suggestion  that  the  estate  was  in  danger,  to  show  cause 
why  they  should  not  be  compelled  to  give  counter  security.  On 
their  appearance  they  failed  to  give  such  security,  and  there- 
npon  the  court  revoked  their  letters  of  administration,  and 
granted  administration  to  Abraham  Froman  himself,  who  gave 
lecurity  accordingly. 

Am.  nao.  Yoh.  XVII— S 
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Froman  and  wife  then  filed  this  bill,  charging  that  Slaughter 
was  the  acting  administrator  before  the  grant  was  revoked,  and 
had  most  of  the  estate  in  his  hax^s,  and  exhibited  a  settlement 
of  the  county  court,  showing  a  balance  of  money  in  his  hands 
unaccounted  for.  Froman  claims  that  balance  entire  as  admin- 
istrator de  boni8  non,  and  also  both  claim  his  wife's  distributive 
share  thereof,  to  be  assigned  her  out  of  it.  The  court  below 
decreed  in  favor  of  the  complainants  the  entire  amount  due  on 
the  account  settled  with  the  county  court,  not  only  against 
Slaughter,  but  his  sureties  in  the  administration  bond,  who 
were  made  defendants;  but  one  of  them  having  answered  the 
bill  and  resisted  the  decree.  To  reverse  this  decree,  this  writ 
of  error  is  prosecuted. 

Froman  must  stand  as  an  administrator  de  bonis  non,  and  can 
have  no  greater  rights  against  the  money  in  the  hands  of  Slaugh- 
ter, than  that  character  entitles  him  to.  The  money  which  h» 
has  recovered  against  Slaughter  and  sureties  has  arisen  from 
the  hire  of  slaves  and  rent  of  lands,  and  is  the  result  of  his  ad- 
ministration. An  administrator  de  bonis  non  is  entitled  to  every 
specific  article  which  belonged  to  the  decedent,  and  which  is  not 
disposed  of  or  converted  into  money  by  the  first  administrator* 
Such  articles  have  not  been  administered,  and  the  administrator 
de  bonis  non  acquires  the  same  interest  in  them  that  the  first  ad- 
ministrator had;  but  not  so  with  the  price  of  the  articles  already 
administered  or  converted  into  money.  As  to  their  price,  the 
administrator  de  bonis  non  is  not  entitled  to  have  an  account 
against  the  first  administrator,  or  his  representatives,  as  held 
heretofore  by  this  court:  Graves  v.  Doumey,  3  Mon.  866.  A» 
the  bill  therefore  claims,  and  the  complainants  have  obtained  a 
decree,  not  for  goods  or  chattels  unadministered,  but  for  an  ao> 
count  for  moneys  arising  as  the  result  of  Slaughter's  adminis- 
tration, and  from  his  undertaking,  as  guardian,  to  rent  out  the 
lands  and  receive  the  rents,  the  decree  giving  the  whole  to 
Froman  is  erroneous. 

His  claim,  in  right  of  his  wife  for  her  distributive  share,  is 
next  to  be  considered,  and  that  amounts  to  one  third  of  the  per- 
sonalty; but  even  for  this,  she  and  her  husband  can  not  be  en- 
titled to  a  decree  against  the  sureties  of  Slaughter,  because  they 
are  the  sureties  of  herself  also,  and  it  would  be  absurd  to  per- 
mit her  to  recover  against  her  own  sureties,  a  sum  which  she 
would  be  bound  to  restore  to  them  if  they  had  to  pay.  It  ia 
true  that  one  administrator  or  executor  is  not  liable  at  commoa 
law  for  the  other,  but  it  is  equally  true  that  when  they  enter 
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into  a  joint  bond,  as  here  is  the  case,  although  one  of  them  does 
not  act,  or  wastes  the  estate,  yet  that  one  by  the  express  letter 
of  the  bond  remains  liable  for  the  faithful  administration  of  the* 
estate,  and  that  not  as  a  surety  only,  but  as  principal.    Hence^ 
if  a  recovery  on  this  bond  should  be  had  against  one  or  both  of 
these  sureties,  they  might  recover  the  amount  thereof,  not  only 
only  from  Slaughter,  but  from  Mrs.  Froman  also.    These  sureties 
may  be  bound  as  well  as  Mrs.  Froman  to  remaining  distribu- 
tees; but  as  to  Mrs.  Froman,  she  can  not  be  permitted  to  recover 
against  sureties  who  have  entered  into  engagements,  not  only 
for  Slaughter,  but  for  her  also.    This  accords  with  prinoipleai 
adopted  by  this  court  in  the  case  of  Soulh's  Heirs  v.  Hay's  Heirs, 
3  Mon.  95.    As  to  Froman  himself,  by  his  marriage  he  has  be- 
come liable  to  the  legal  responsibilities  incurred  by  his  wife,  and 
M  he  claims  this  estate  through  her,  he  can  not  recover  where 
she  can   not.    The  decree,  therefore,  against  the  sureties  is 
wholly  erroneous,  and  the  bill  as  to  them,  in  behalf  of  Froman 
and  wife,  ought  to  have  been  dismissed.     But  Froman  and  wif^. 
can  maintiain  their  bill  against  Slaughter  alone  for  her  distzibn^ 
tive  share,  and,  to  do  so,  the  remaining  distributees  ought. ik>  be? 
made  parties;  for  it  is  clear  that  one  distributee  of  an  intestate's* 
estate  is  not  entitled  to  account  and  distribution  of  the  estate^ 
without  bringing  all  the  distributees  before  the  court. 

The  decree  must,  therefore,  be  reversed,  with  costs,  and  the^ 
cause  be  remanded,  with  directions  to  dismiss  the  bill  as  to  the 
sureties,  with  costs,  and  also  to  dismiss  the  bill  as  to  Slaughtez 
with  costs,  and  without  prejudice  to  any  future  suit  for  the  same 
cause,  unless  the  complainants  shall  bring  the  remaining  distrib-> 
utees  before  the  court  in  a  reasonable  time  given  for  that  pur- 
pose. 
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[6T.B.XoinoB.ia.] 

JuDOiiKMiL — Collateral  Attack. — ^The  judgmenc  of  a  court  of  oompetant 
Juiadiction,  although  the  same  may  be  erroneoaa,  ia  bindisg  until  revened^ 
and  can  not  be  collaterally  auailed. 

A  JvsQXEHT  Admittino  A  WiLL  to  probate,  although  the  will  ii  forged,  ia 
oonduaive  until  revened,  and  a  payment  to  the  executor  of  a  debt  due  tha 
deoeeaed,  will  dischaige  the  aame,  although  the  probate  waa  af terwarda 
raroked. 

Ekbob  to  the  Caldwell  drouit.    Bill  in  chancery.    The  opiik* 
ion  states  the  case. 
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Maggin,  for  plaintiff. 
KfrUtenderiy  contra. 

~3j  Court,  OwsLET,  J.  John  Tanner,  while  residing  in  the 
territory  of  Louisiana,  and  district  of  Cape  Girardeau,  brought 
two  actions  of  law  against  Moore  in  the  circuit  court  of  Caldwell 
county,  in  this  state,  and  at  the  June  term  of  1812,  of  that 
«couit,  recovered  judgment  in  each  case  for  six  hundred  and 
jrsixfy-six  dollars  and  sixty-six  and  two  thirds  cents,  and  costs. 

Moore  then  exhibited  his  bill  in   equity,  with  injunction 

•  ugaijist  the  judgment  at  law;  and  executed  to  the  said  John 
'  Tanner  an  injunction  bond,  in  pursuance  to  the  order  of  court 

and  the  requisitions  of  law,  on  the  ninth  day  of  July,  1812. 

•  John  Tanner  afterwards,  on  the  fifteenth  day  of  August,  1812, 
'departed  this  life,  in  the  territory  of  Louisiana.  At  the  time  of 
\ihis  <leath.  Tanner  had  no  estate  of  any  sort  in  this  state,  except 
^he  two  judgments  which  he  had  recovered  in  the  circuit  court  of 
Caldwell,  against  Moore.  A  few  days  after  Tanner's  death,  his 
widow,  Sally  Tanner,  brought  all  the  negroes  and  other  effects 
belonging  to  the  estate  of  the  decedent  to  the  county  of  Cald- 
weW,  in  this  state,  and  presented  to  the  court  of  that  county  for 
^probate,  a  paper  purporting  to  be  the  last  will  and  testament  of 
her  deceased  husband.  The  paper  bears  date  the  twenty-fifth  day 
of  June,  1812,  and  was  partially  proved  before  the  county  court  of 
Oaldwell,  at  the  October  term,  1812,  and  at  the  December  term 
of  the  same  year,  was  fully  proved  and  admitted  to  record  as 
the  last  will  of  John  Tanner,  deceased.  Sally  Tanner,  the 
widow,  who  is  named  an  executrix  in  the  will,  at  the  same  term, 
Appeared  in  court,  and  in  the  mode  required  by  law,  took  upon 
herself  the  office  of  executrix. 

After  this,  an  additional  injunction  bond  appears  to  have 
l)een  executed  to  her  by  Moore,  and  the  suit  which  Moore 
had  brought  in  equity,  to  be  relieved  against  the  judgments 
which  John  Tanner  had  recovered  in  his  life-time  against  him, 
progressed,  until  finally,  in  May,  1819,  the  circuit  court  of  Cald- 
well pronounced  a  decree  dissolving  the  injunction,  and  dis- 
missing the  bill,  with  damages  and  cost.  About  the  first  of 
January,  1822,  Moore  paid  one  thousand  one  hundred  and  fifty 
clollars,  part  of  the  amount  due  upon  the  injunction  bond,  and 
suit  having  been  brought  upon  the  bond  by  the  executrix,  Sally, 
And  Zadoch  Thomas,  with  whom  she  had  intermarried,  against 
Moore,  such  proceedings  were  therein  had  as  at  the  March  term, 
1824,  of  the  Caldwell  circuit  court;  judgment  was  recoTered 
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agamst  Hoore  for  one  thousand  one  hundred  and  ninety  dollars 
and  thirty-one  cents  and  costs,  being  the  amount  due  upon  the 
injunction  bond,  after  deducting  the  amount  paid  by  Moore» 
Before  this,  however,  to  wit,  on  the  fifth  day  of  September^ 
1825,  James  Tanner,  who  styles  himself  administrator  with  th^ 
will  annexed,  of  the  estate  of  the  said  John  Tanner,  deceased^ 
caed  out  from  the  clerk's  office  of  the  Oaldwell  circuit  court,  a 
wcire  /acias  against  Moore,  to  revive  and  have  execution  of  one 
of  the  judgments  recovered  by  the  said  John,  in  iiis  life-time,, 
against  Moore. 

Upon  the  trial  of  the  scire  faoiaa,  which  was  had  at  the  Marob 
term,  1824,  the  foregoing  facts,  together  with  such  as  we  shall 
hereafter  mention,  were  argued  by  the  parties,  and  the  lavr 
arising  from  the  facts  submitted  to  the  decision  of  the  court. 
In  addition  to  the  facts  mentioned,  it  was  agreed  that  the  pre- 
tended will  which  was  afterwards  admitted  to  record  in  the 
eofontj  oonrt  of  Oaldwell,  was  within  two  or  three  days  after 
the  death  of  John  Tanner,  presented  by  his  widow,  Sally  Tan- 
ner, to  the  judge  of  probates  in  Louisiana,  where  the  said  John 
resided  at  the  time  of  his  death,  and  that  the  said  judge  rejected 
the  same,  and  refused  to  admit  it  to  record;  and  that  th» 
■aid  Sally  thereupon  presented  to  the  said  judge  another  will 
of  the  said  John  Tanner,  which  was  received  by  the  judge» 
proved  and  admitted  to  record.    This  will  is  dated  the  tlurtietb 
of  August,  1810;  and  all  the  persons  named  as  executors  therein 
(among  whom  is  Sally  Tanner),  having  neglected  to  take  upon 
themselves  the  execution  of  the  will,  administration  with  the 
will  annexed,  was  afterwards,  on  the  twenty-sixth  of  November^ 
1821,  by  the  county  court  of  Oape  Girardeau,  state  of  Missouri^ 
granted  to  James  Tanner,  who  filed  with  the  clerk  of  the  Oald- 
well cironit  court  his  letters  of  administration,  before  the  9cir& 
facittB  was  sued  out.   When  the  will  was  proved  and  recorded  in 
the  oonnty  court  of  Oaldwell,  Sally  Tanner  concealed  from  thai 
court  the  facts  in  relation  to  the  proceedings  before  the  judge  of 
probates  in  Louisiana;  but  before  Moore  made  any  payment,  he* 
was  informed  by  James  Tanner  that  Sally  Tanner  was  not  the* 
rightful  executrix,  and  that  as  administrator  with  the  will  an- 
nexed, he  was  entitled,  as  the  rightful  and  duly  qualified  repre- 
sentative of  John  Tanner,  deceased,  to  receive  the  money.    Upon 
the  foregoing  facts,  it  was  agreed  that  judgment  should  be  en- 
tered, either  for  the  one  party  or  the  other,  for  part  or  the* 
whole  demand,  as  the  court  might  decide  the  law.    The  court 
was  of  opinion  that  Sally  Tanner  had  no  legal  right  to  receive 
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payment  from  Moore,  and  rendered  judgment  in  favor  of  Jamet 
Tanner,  that  we  have  execution,  etc. 

We  have  omitted  to  set  oat  the  law  of  Missouri  concerning 
last  wills  and  testaments,  which  is  contained  in  the  agreed 
cause,  and  we  have  done  so  because  the  decision  about  to  be 
jgiven  would  be  the  same  whateyer  might  be  the  construction 
put  upon  that  law.  The  only  object  which  the  plaintiff  in  the 
oourt  below  could  have  had  in  view,  by  introducing  into  the  gen- 
eral case  that  law  was  to  prove  that  the  paper  purporting  to  be 
the  last  will  and  testament  of  John  Tanner,  deceased,  which 
^aa  admitted  to  record  in  the  county  court  of  Ctddwell,  and 
which  has  been  previously  rejected  by  the  judge  of  probates  in 
Louisiana,  was,  in  point  of  law,  not  the  last  will  and  testament 
of  John  Tanner,  deceased;  and  without  stopping  to  give  a  con- 
«truction  to  that  law,  it  may  be  considered  that  the  judge  of 
jprobates  was  correct  in  pronouncing  judgment  of  condemna- 
(tion  against  the  will.  But,  when  this  is  conceded,  it  does  not 
follow  that  the  defendant  Moore  can  not  protect  himself  against 
the  plaintiff's  action,  under  the  payment  which  he  is  admitted 
to  have  made  to  Sally  Tanner,  the  executrix  named  in  that 
vill,  and  to  whom  probate  thereof  was  granted  by  the  county 
court  of  Caldwell. 

If  not  the  legal  will  of  John  Tanner,  deceased,  the  county 
court  no  doubt  erred  in  admitting  it  to  record,  and  in  granting 
probate  to  Sally  Tanner;  but  an  error  of  that  sort  should  not, 
we  apprehend,  go  to  exclude  the  debtor  of  the  testator.  Tanner, 
from  availing  himself  of  any  payments  made  to  the  executrix 
l>efore  a  repeal  of  the  grant  of  probate.  The  grant  of  probate 
is  a  judicial  act,  and  when  done  by  a  court  of  competent  juris- 
diction, is,  until  repealed,  conclusive  in  all  other  courts.  Thus, 
tn  Toller's  Law  of  Executors,  p.  76,  it  is  said:  **  So  long  as  the 
probate  remains  unrevoked,  the  seal  of  the  ordinary  can  not  be 
contradicted;  for  the  temporal  court  can  not  pass  a  judgment 
respecting  a  will  in  opposition  to  that  of  the  ecclesiastical  court; 
And,  therefore,  if  a  probate  under  seal  be  shown,  evidence  will 
not  be  admitted  that  the  will  was  forged,  or  that  the  execution 
of  it  was  procured  by  fraud,  or  that  the  testator  was  non  compos 
9n*mtiss,  or  that  another  person  was  executor;  for  these  are  points 
which  are  exclusively  of  spiritual  cognizance."  Again,  in  page 
77,  the  same  author  says:  "It  has  been  determined  that  pay- 
ment of  money  to  an  executor  who  had  obtained  probate  of  a 
forged  will,  was  a  discharge  of  the  debtor  of  the  intestate. 
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fJthoagh  the  probate  was  afterwards  reyoked,  and  the  adminis- 
iration  granted  to  the  next  of  kin." 

We  are  aware  that  authority  may  be  found  going  to  prove^ 
that  payment  of  money  under  probate  of  a  supposed  will  of  a 
living  person  would  be  void;  but  why  void  ?  The  reason  is,  that 
the  ecclesiastical  court  of  England  had  no  jurisdiction  over  the 
wills  of  living  persons;  and,  of  course,  the  grant  of  probate  in 
such  a  case  would  neither  confer  right  nor  conclude  any  one  in 
other  courts.  But  over  the  wills  of  deceased  persons  the  ec- 
•desiastical  court  had  jurisdiction;  and  whenever  that  jurisdic- 
tion was  exercised  by  granting  probate  of  a  will  of  a  dead 
person,  though  the  will  be  forged,  or  the  probate  be  obtained 
through  fraud,  or  the  like,  the  probate  was  conclusive,  until 
Tevoked;  and,  by  a  payment  to  the  executor,  the  debtor  of  the 
testator  was  discharged.  The  validity  of  the  payment  which 
was  made  by  Moore  to  the  executrix  named  in  the  will,  that  was 
admitted  to  probate  in  the  county  court  of  Caldwell,  in  this 
state,  must,  therefore,  depend  upon  the  question,  whether  or 
not  that  court  possessed  jurisdiction  over  the  will. 

This  question  we  understand  to  have  been  in  effect  decided 
in  the  affirmative  by  the  supreme  court  of  the  United  States. 
In  the  case  of  Fenwich  against  Sears'a  Adminidraiors,  it  was  held 
fiy  that  court  that  an  administrator,  having  had  letters  of  ad- 
ministration in  Maryland  before  the  separation  of  the  District 
of  Columbia  from  the  original  states,  can  not,  after  that  sep- 
aration, maintain  an  action  in  that  part  of  the  district  ceded  by 
Maryland  by  virtue  of  those  letters  of  administration,  but  must 
take  out  new  letters  within  the  district:  1  Cranch,  259. 

And  the  same  court,  in  the  case  of  Dixon's  Executors  against 
Bamsey's  Executors^  decided  that  an  executor  can  not  maintain 
a  suit  in  the  District  of  Columbia  upon  letters  testamentary 
granted  in  a  foreign  country:  3  Id.  819.  After  adverting  to 
the  distinction,  which  appears  to  have  been  taken  in  argument 
in  that  case  between  an  executor  and  an  administrator.  Chief 
Justice  Marshall,  by  whom  the  opinion  of  the  court  was  deliv*> 
ered,  remarks:  ''  This  distinction  does  certainly  exist,  but  the 
consequence  deduced  from  it  does  not  follow.  If  an  executor 
derived  from  the  will  of  his  testator  a  power  to  maintain  a  suit, 
and  obtain  a  judgment  for  a  debt  due  to  his  testator,  it  would 
seem  reasonable  that  he  should  exercise  that  power  whenever 
the  anthority  of  the  will  was  acknowledged;  but  if  he  maintains 
the  suit  by  virtue  of  his  letters  testamentary,  he  can  only  sue 
in  courts  to  which  the  power  of  those  letters  extends.    It  is  not 
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and  can  not  be  denied  that  he  sues  by  virtue  of  his  letters  tea* 
tamentary,  and  oonsequentlj,  in  this  particular,  he  comes  within 
the  principle  which  was  decided  by  this  court  in  the  case  of  an 
admimstrator." 

Now,  if  it  be  true— and  that  it  is,  we  entertain  no  doubt — ^that 
an  execator  sues  by  virtue  of  his  letters  testamentary,  and  that 
those  letters  must  be  obtained  from  the  courts  of  the  country 
where  suit  is  brought,  it  follows  that  the  county  court  of  Oald- 
well,  where  the  judgment  was  recovered  by  Tanner  in  bis  life- 
time, had  jurisdiction  to  grant  probate  of  Lis  will.  For  the 
laws  of  this  country  are  sufficiently  comprehensive  to  confer 
jurisdiction  on  all  testamentary  matters  upon  the  courts  of  the 
county  where  the  estate  of  the  testator  may  be,  though  he  re- 
side and  die  out  of  the  state;  and  as,  according  to  the  decision 
of  the  supreme  court,  letters  testamentary  must  be  obtained 
from  the  court  of  this  state  to  enable  the  executor  to  sue  here, 
it  was  competent  and  proper  for  the  county  court  of  CSaldwell  to 
take  jurisdiction  of  the  matter. 

We  have  not  forgotten  that  by  an  act  of  the  legislature  of 
this  state,  executors  who  obtain  letters  testamentary  in  any 
other  state  are  now  allowed  to  sue  in  this  state,,  without  obtain* 
ing  letters  testamentary  from  a  oounly  court  here;  and  the 
preceding  remarks  have  been  made  exclusively  in  reference  ta 
the  law  as  it  stood  before  the  passage  of  that  act.  But  we  da 
not  admit  that  by  the  provisions  of  that  act  the  county  eouxta 
of  this  country  have  been  ousted  of  any  part  of  their  jurisdic- 
tion over  testamentary  matters.  The  right  of  suit  which  that 
act  has  given  to  the  executors  upon  letters  testamentary  granted 
in  other  states,  is  merely  cumulative,  leaving  to  the  county 
courts  all  the  power  and  jurisdiction  which  they  previously 
possessed  over  such  subjects.  The  county  court  may,  notwith* 
standing  the  provisions  of  that  act,  grant  probate  of  wills  in  all 
cases  where  it  would  have  been  before  competent  for  them  to 
do  so;  and  when  granted,  the  executor  has  the  same  power 
that  he  would  have  possessed,  if  the  act  had  never  passed. 

After  the  county  court  of  Caldwell  acted  upon  the  subject, 
and  granted  probate  of  the  will  and  letters  testamentary  to 
Mrs.  Tanner,  it  was  not  competent  for  Moore  to  contest  her 
authority  to  receive  the  money  which  he  was  owing  to  the  tes- 
tator, and  for  which  she  had  brought  suit  against  him;  and  as 
her  authority  to  sue  for  and  receive  payment  of  the  money  has 
never  been  revoked,  he  should  not,  and  can  not,  be  again  com» 
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pelled  to  pay  what  he  was  compellable  to  pay,  and  has  actually 
paid  her. 

Were  there,  therefore,  no  objection  to  the  judgment  of  the* 
court  below,  it  was  undoubtedly  erroneous  not  to  allow  a  credit 
to  Moore  for  the  amount  which  he  has  paid  to  the  executrix,  to 
whom  letters  testamentary  were  granted  by  the  county  court  of 
Caldwell. 

But  we  are  not  of  opinion  that  judgment  should  have  been 
rendered  against  Hoore  for  anything  in  favor  of  the  plaintiff  in 
the  court  below.  We  have  seen  that  judgment  had  been  re* 
eovered  against  him  by  the  executrix,  to  whom  letters  testa* 
mentaiy  had  been  granted  by  a  court  of  this  country  pos^essin^ 
competent  jurisdiction  to  grant  probate  of  the  will;  and  if  judg* 
ment  for  any  amount  should  be  recovered  in  this  case  by  the 
plaintiff  in  the  court  below,  how,  it  may  be  asked,  is  Mo<nre  to 
be  relieved  from  the  payment  of  either  judgment?  So  }ong  a» 
the  letters  testamentary,  which  were  granted  by  the  court  of  this 
ooontzy,  are  unrevoked,  Moore  is  not  at  liberty  to  controyert  the 
authority  of  the  executrix  to  receive  payment  of  the  debt  which 
he  18  owing  to  the  estate  of  the  testator;  and  if  so,  upon  what 
principle  is  it  that  the  collection  of  the  judgment  which  she  haft 
recovered  against  him  could  be  prevented,  even  were  judgment 
recovered  against  him  in  this  case  also  ?  For  the  amount  which 
Mooze  has  paid  the  executrix,  he  most  clearly  can  not  be  liable 
to  the  plaintiff  who  brought  this  action  in  the  court  below;  and 
if  not  liable  to  another  for  the  amount  paid  the  executrix,  why 
should  he  be  liable  for  that  which  is  not  paid  her,  but  which 
she  may  hereafter  compel  him  to  pay?  If  he  be  liable  to  the 
action  of  the  plaintiff  in  this  case,  it  would  therefore  seem  that 
this  liability  can  not  proceed  from  any  principle  of  natural 
jnstioe,  but  must  result  from  some  stern  and  inflexible  rule  of 
law.    No  such  rule  of  law  is,  however,  believed  to  exist. 

Were  it  not  for  the  act  of  this  state  allowing  persons  to  whom 
adminiBtration  of  deceased  persons'  estates  are  granted  by  the 
courts  of  other  states  to  sue  in  this  country,  the  plaintiff  in  the 
court  below  could  not  maintain  his  action,  though  no  probate 
of  the  will  of  the  testator  had  ever  been  granted  by  the  county 
court  of  Oaldwell;  and  we  understand  that  act  not  to  authorize 
a  suit  by  an  executor,  or  administrator  upon  letters  testamen* 
taiy,  or  letters  of  administration  granted  in  another  state,  after 
the  courts  of  this  countiy  have  acted  upon  the  subject  and  granted 
such  letters.  It  is  true,  that  the  act  has  not  used  language  which, 
in  express  terms,  limits  the  right  of  executors  and  administrators 
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npon  letters  testamentary,  or  letters  of  administration,  ob- 
tained from  the  courts  of  other  states,  to  sue  in  this  state  onlj, 
where  there  is  no  grant  of  such  letters  testamentary,  or  letters 
of  administration  bj  the  courts  here;  but,  by  adverting  to  the 
old  law,  the  mischief  and  the  remedy,  it  will  be  perceiyed  that 
by  passing  the  act  the  object  of  the  legislature  was  to  authorise 
suit  upon  foreign  letters  of  administration,  or  letters  testa- 
mentary, when  there  should  be  no  person  possessing  authority 
finder  a  grant  from  the  courts  of  this  country  to  sue  in  right  of 
the  testator  or  intestate;  and  by  L'miting  the  operation  of  the 
act  to  cases  of  that  sort,  we  shall  not  only  avoid  many  difficul- 
ties and  hardships  to  which  debtors,  by  a  different  construction 
would  inevitably  be  exposed,  but  we  shall,  moreover,  conform 
to  what  we  understand  to  have  been  the  intention  of  the  legis- 
lature in  passing  the  act. 

The  judgment  must,  therefore,  be  reversed,  with  cost,  the 
oause  remanded  to  the  court  below,  and  judgment  there  entered 
in  favor  of  Moore,  in  conformity  with  this  opinion. 


Hall  t;.  Amos. 

£5  T.  B.  If  onox.  89.] 

Tbovebp-Coitversion.  — A  penon  may  be  guilty  of  a  oonvegnon  without 
having  the  actual  poaMSsion  of  the  property. 

Ebbob  to  the  Bourbon  circuit.  Trover.  The  opinion  states 
the  case. 

Depew,  for  plaintiff. 

By  Court,  Mills,  J.  The  defendant  in  error  had  issued  his 
•distress  warrant  for  rent,  and  caused  it  to  be  levied  on  certain 
hogs,  as  the  property  of  his  tenant,  William  F.  Hansford. 
The  plaintiff  in  error  claimed  the  hogs  of  the  officer,  who  called 
a  jury  to  try  the  title.  The  defendant  attended  the  jury,  and 
actively  opposed  the  claim  of  the  plaintiff  before  that  jury, 
both  by  evidence  and  argument,  and  procured  a  verdict  in  favor 
of  his  warrant  of  distress,  and  the  property  was  sold  at  his 
instance,  he  being  an  attendant  at  the  sale,  and  urging  it  for 
his  benefit. 

The  plaintiff  then  brought  his  action  of  trover  for  the  conver- 
sion of  the  hogs,  and  after  proving  his  title  thereto  prima  faoie^ 
and  that  the  hogs  were  disposed  of  by  the  defendant  as  before 
stated*  the  court  below  instructed  the  jury  as  in  a  case  of  non- 
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mdk,  deciding  that  the  defendant  never  had  such  poBsession 
of  the  hogs  as  would  sabjeot  him  to  an  action  of  trover;  and 
the  jury  found  for  defendant,  and  judgment  wss  rendered 
aeoordingly. 

In  detinue,  the  defendant  must  have  had  possession;  but  we 
know  of  no  authority  requiring  possession  in  the  defendant,  in 
an  action  of  trover. 

In  the  former  action  the  possession  and  detention,  in  the 
latter  the  conversion,  is  the  gist  of  the  action;  and  that  a  de- 
fendant may  procure  a  conversion  without  being  visibly  pos- 
eoMod  of  property,  there  can  not  be  any  reasonable  doubt. 
Indeed,  it  can  not  be  said  that  the  defendant  was  ever  possessed 
of  the  property. 

At  ccmimon  law,  the  landlord  himself  issued  his  distress  war- 
rant, and  chose  his  bailiff  and  prosecuted  his  distress.  This 
bailiff  was  his  agent,  and  the  taking  and  disposing  of  tiie  estate 
was  his  own  act;  for  quifacU  per  aliumyfacU  per  ae. 

Our  legislature,  supposing  that  such  power  intrusted  to  the 
landlord  might  be  an  engine  of  oppression,  has  imposed  a  check 
upon  it  by  requiring  the  oath  of  the  landlord  as  to  what  is  due, 
and  directing  a  justice  of  the  peace  to  issue  the  warrant;  but 
still  the  officer  is  completely  a  substitute  for  the  landlord,  so  far 
as  he  acts  under  his  special  directions  and  instance,  and  is 
l^gslly  authorized  to  do  for  the  landlord  what  before  he  could 
do  for  himself;  and  the  warrant  could  give  no  authority  as  to 
the  property  of  the  plaintiff,  and  as  to  him,  if  the  property  be- 
longed to  him,  it  was  a  complete  conversion;  and  the  decision 
of  the  court,  therefore,  is  wholly  erroneous,  and  must  be  re- 
versed, with  costs,  the  verdict  set  aside,  and  the  cause  remanded, 
with  directions  for  new  proceedings  not  inconsistent  with  this 
opinion. 


Taovxa— What  Ksgsssabt  to  MAnrrAiN.—PoMeasion,  being  pHma/ode 
«vidcaiee  of  title,  will  be  raflBdent  to  entitle  one  to  maintain  trover  against  a 
penon  who  can  show  no  better  evidence  of  title:  Hotiler't  adnCr.  v.  ShuU^  1 
Am.  Dec  683.  See  note,  p.  585,  where  the  nature  of  the  action  of  trover, 
and  the  right  of  property  neceaaaiy  to  maintain  the  same,  are  discnsBed  at 
length.  In  Oa^  v.  AUimm^  2  Am.  Dec.  682;  it  wae  held  that  a  pereon  must 
iMve  the  aotoal  or  oonatraetive  poaseenon  of  property  to  maintain  this  action ; 
fiee  Bird  r.  Clark,  3  Am.  Dec  269;  Waters  v.  Van  Wmkk,  4  Id.  387;  Las- 
fiegre  ▼.  MeFarkmd,  7  Id.  705;  Odiome  v.  Cottey,  9  Id.  39;  Jonu  v.  Smdalr^ 
Id  75. 
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Withers  v.  Riohaedson. 

[6  T.  B.  MoiiBOB»  M.] 
SxATDTB  OF  FB4UD8. — Promises  to  many  are  not  within  the  statate  of 
frauds,  and  need  not  be  in  writing. 

Appeal  from  the  Meroer  drcait.  Assumpsit.  The  opinion 
states  the  case. 

Criiienden  and  Daviess,  for  appellant. 

Haggin^  conira. 

Bj  Court,  Mills,  J.  This  is  an  aotion  of  assumpsit  on  a  prom* 
ise  to  marry,  and  a  verdict  and  judgment  for  the  plaintiff  below; 
to  reyerse  which  this  writ  of  error  is  prosecuted. 

There  was  a  demurrer  to  the  declaration  first  tried  and  over- 
ruled.  We  perceive  no  defect  in  the  declaration.  The  three 
counts  are  drawn  according  to  the  most  approved  forms,  and 
the  two  last  are  valid  beyond  controversy. 

Besides  the  plea  of  non  assompsit,  the  defendant  pleaded  that 
the  contract  was  in  parol  only  and  relied  on  the  statute  to  pre* 
vent  fraud  and  perjuries,  and  this  plea  on  demurrer  was  held  iU« 
It  has  never  been  held  that  the  words  of  that  statute,  ''any  agree- 
ment made  upon  consideration  of  marriage,'*  meant  or  included 
promises  to  marry.  It  would  be  imputing  to  the  legislature  too 
great  an  absurdity  to  suppose  that  they  had  enacted  that  all  our 
courtships,  to  be  valid,  must  be  in  writing. 

The  defendant  pleaded,  or  rather  attempted  to  plead,  the 
statute  of  limitations;  and  there  was  no  replication  to  that  plea» 
and  this  is  relied  on  to  reverse  the  judgment.  If  the  plea  had 
been  good,  the  want  of  a  replication  thereto,  according  to  pre* 
vious  decisions,  might  have  been  fatal. 

But  the  plea  is,  that  the  defendant  did  not  assume  within  five 
years,  instead  of  actio  non  accrevU;  the  action  did  not  accrue 
within  five  years  before  the  emanation  of  the  writ.  Now,  it  ia 
evident  that  the  statute  did  not  begin  to  run  from  the  making  of 
the  promise,  but  from  the  breach  of  it,  and  the  plea  is,  there- 
fore, wholly  immaterial;  and  it  would  be  absurd  to  reverse  the 
judgment  because  the  plaintiff  did  not  answer  an  invalid  plea. 

The  remaining  question  is  made  on  the  admission  of  evidence. 
The  plaintiff  introduced  a  physician  as  a  witness,  who,  among 
other  things,  stated  that  be  attended  upon,  and  prescribed  for, 
the  plaintiff  during*  her  pregnancy.  He  was  interrogated  by 
the  defendant's  counsel,  whether  he  had  not  prescribed  for 
some  other  disease  besides  pregnancy;  to  which  the  witness 
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answered  that  he  had,  and  the  only  knowledge  that  she  had  anj 
other  disease  was  derived  from  the  plaintiff  herself,  which  in- 
duced him  thus  to  prescribe.  The  defendant's  counsel  ceased 
the  interrogation  here,  declaring  that  he  did  not  want  or  intend 
to  make  use  of  any  of  the  declarations  in  communications  of 
the  plaintiff  to  the  witness,  showing  that  she  had  such  other 
disease.  The  counsel  for  the  plaintiff  insisted  that,  as  the  de- 
fendant's counsel  had  gone  thus  far,  and  elicited  the  fact  that 
the  plaintiff  had  some  other  disease  by  her  own  communica- 
tions, he  had  a  right  to  bring  out  the  whole  of  that  communica- 
tion of  the  plaintiff  at  the  same  time  that  she  communicated 
that  fact  to  the  physician.  This  was  objected  to  by  defend- 
ant's counsel;  but  the  court  overruled  the  objection,  and  the 
physician  answered,  that  the  communication  of  the  plaintiff 
which  disclosed  to  him  that  she  had  another  disease,  also  in- 
formed him  that  the  disease  was  venereal,  and  that  it  had  been 
communicated  to  her  by  the  defendant.  To  this  decision  of  the 
court  an  exception  was  taken. 

The  rule  that  when  one  party  attempts  to  avail  himself  of  the 
declarations  or  admissions  of  his  adversary,  he  must  take  all 
made  at  the  same  time,  is  well  settled  and  well  anderstood;  but 
the  difficulty  here  consists  in  determining  whether  this  case 
comes  within  the  rule,  and  whether  it  does  or  does  not,  it  must 
be  confessed  that  it  is  near  the  boundary  line;  and  on  due  con- 
sideration, we  are  of  opinion  that  it  comes  within  it.  It  seems 
to  be  dearly  the  intention  of  the  defendant  to  avail  himself  in 
excuse  or  mitigation  of  damages  of  the  fact  that  the  plaintiff 
had  another  disease,  while  the  fact  rested  on  her  own  confes- 
sions or  private  communications  to  her  physician.  Thus  far 
and  no  farther,  he  was  satisfied  to  have  it;  and  it  is  easily  seen 
how  it  might  be  thence  inferred  that  this  disease  was  of  an  im- 
pure character,  and  therefore  the  defendant  might  be  excused 
from  marrying  her.  If,  on  the  contrary,  the  same  declaration 
imputed  that  impurity  to  her  illicit  connection  with  the  de- 
fendant, it  is  easily  perceived  that  it  aggravated  his  offense. 

Under  such  circumstances  the  defendant  ought  not  to  have 
been  permitted  to  avail  himself  of  the  existence  of  the  fact, 
resting  exclusively  on  her  own  communication,  without  taking 
the  communication  disclosing  it  entirely;  and  the  court,  there* 
fore,  did  not  err  in  permitting  it. 

Judgment  affiimed,  with  costs  and  damages. 


46  BBEOKENBiDaE  t;.  Watebs.  [Eentackj, 

Bbeokbnbidge  v.  Waters. 

[6  T.  B.  MOHBOH.  160.] 

BnoEBsrov,  Whxn  Equity  will  Besoind.— Equity  will  not  rescind  a  oon- 
▼eyanoe  where  a  purchaser  buys  with  fall  knowledge  of  all  the  faeta^  and 
there  has  been  no  frand. 

Appeal  from  the  Jefferson  circuit.  Bill  in  chancery.  The 
opinion  states  the  case. 

Qrayson  and  Denny ^  for  the  appellants. 
ChUhriSy  contra. 

By  Court,  BmB,  0.  J.  On  the  fifteenth  of  Novembery  1814, 
Breckenridge  accepted  a  deed  from  the  heirs  of  Richard  Jones 
Waters,  deceased,  for  two  parcels  of  land,  lot  191,  in  Louia- 
ville,  and  the  point  of  Beargrass,  for  the  sum  of  one  thousand 
three  hundred  dollars,  in  which  deed  is  recited  the  droum- 
stances  under  and  by  which  the  heirs  and  grantors  in  the  deed 
lerive  their  claim  and  authorities  to  make  it,  of  which  these 
only  need  be  recited;  that  Daniel  Brodhead,  by  his  indenture 
of  the  serenteenth  day  of  September,  1788,  and  recorded  in 
the  clerk's  office  of  Jefferson,  in  deed  book  8,  and  pages  64  and 
65,  did  bargain  and  sell  the  said  parcel  of  land  to  the  said 
Bichard  Jones  Waters;  that  the  said  Bichard  Jones  Waters  died 
without  issue  and  intestate,  leaving  Thomas  and  Daniel  Jen* 
nings  entitled  to  one  fifth  part,  and  Thomas  Jones  Waters, 
Mary  Waters,  Rachael  Mariott  and  Ann  Mariott  to  one  fifth 
part  each  of  his  real  estate  as  parceners  and  heirs  of  said 
Bichard  Jones  Waters. 

The  deed,  after  reciting  minutely  all  the  authorities  by  which 
the  grantors  in  the  said  deed  profess  to  sell  and  convey,  con- 
tains a  stipulation  that  the  sale  and  conveyances  intended  by 
the  indenture  is  made  **  upon  the  declared  and  express  condi* 
tion"  that  the  grantors,  or  either  of  them,  shall  not  upon  any 
event,  ''  or  to  any  extent  whatever,  at  law  or  in  equity,  warrant 
the  right  or  title  to  said  lot  and  piece  of  ground,  or  either  of 
them  against  any  persons  or  person  whatever,  or  be  bound  to 
repay  or  refund  any  part  of  said  one  thousand  three  hundred 
dollars,  or  pay  damages  for  any  cause  whatever." 

In  1819,  Breckenridge  and  Maupin  exhibited  their  bill  to  re- 
scind the  contract,  and  to  have  their  obligations  for  the  pur- 
chase-money  delivered  up,  alleging  for  cause  of  complaint  that 
the  grantors,  pretending  to  have  an  indefeasible  title  as  the 
heirs  of  said  Bichard  Jones  Waters,  sold  the  said  lands;  that» 
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since  the  execution  of  their  obligations,  it  was  discovered  that 
aaid  Bichard  Jones  Waters  had  left  a  last  will  and  testament; 
"  that  the  original  of  said  will  was  found  and  brought  to  this 
state,  and  is  now,  as  your  orators  believe,  in  the  hands  of  James 
S.  Bate  or  Leonard  Jones;  that  the  whole  of  said  will  is  in  the 
writing  oi  said  Bichard  Jones  Waters,  and  that  he  therein  de» 
clares  in  substance  that  the  conveyance  or  conveyances  made  to 
him.  Waters,  by  one  Daniel  Brodhead  was  done  with  a  view  of 
protecting  the  said  property  from  the  claims  of  Brodhead'a 
creditors,  and  that  he,  Waters,  had  no  claim,  right  or  title  to 
the  said  lots  of  ground.''  The  bill  then  charges  that  said  Bich* 
ard  Jones  Waters  had  no  claim  except  that  derived  from  Brod* 
head;  that  the  grantors  in  said  deed  to  the  complainants,  *'  well 
knowing  the  above  facts,  have  failed  and  refused  to  deliver  to 
your  orators  the  said  obligations  to  be  canceled." 

The  defendants,  who  are  of  full  age,  and  the  infants  by  their 
guardian,  deny  that  they  have  any  knowledge  or  belief  thai 
said  Waters  left  a  will,  but  insist  that  he  died  intestate,  and 
demand  proof  of  his  testacy;  they  admit  that  long  since  the  ex* 
eeation  of  said  obligations  they  have  heard  that  Bate  and  Jones 
pretend  to  have  a  paper  purporting  to  be  the  will  of  said 
Waters,  but  they  have  no  knowledge  of  it,  and  pray  that  the 
complainants  be  required  to  make  due  proof  of  their  allega- 
tions; they  deny  any  knowledge  of  the  causes  or  considera- 
tions upon  which  the  said  Brodhead  made  the  conveyance  to 
said  Waters;  that,  finding  the  deed  of  record,  and  verily  be- 
lieving, as  they  yet  believe,  that  they  are  entitied  as  heirs  at 
law,  they  sold  upon  the  conditions  expressed  in  the  deed,  at  a 
piioe  greatly  below  the  real  value  of  the  land,  etc. 

The  copy  of  the  paper  purporting  to  be  the  will  of  said  Waters 
"was  read  by  consent,  to  have  the  effect  as  if  the  original  was 
produced,  and  is  admitted  to  be  wholly  in  the  handwriting  of 
said  Waters. 

The  answer  of  the  guardian  of  the  infants  denies  it  to  be  the 
last  will  and  testament  of  Waters,  assigns  causes  why  the  paper 
can  not  be  the  will  and  testament  of  Waters,  nor  a£fect  the  title 
of  the  grantors  in  said  deed*  and  insists  that,  by  the  said  paper 
purporting  to  be  the  will,  the  real  estate  is  devised  to  the  same 
persons  who  are  his  heirs  at  law. 

The  paper  purporting  to  be  the  will  of  Waters  bears  date  on 
the  thirtieth  day  of  August,  1788;  the  clause  relied  on  in  his 
will,  by  the  complainants,  recites  that  he  had  taken  a  bill  of  sale 
of  all  his  (Brodhead's)  property,  as  the  said  bill  will  show,  "  and 
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taken  the  partnership  stock  of  goods  into  his  possession,  and 
expects  a  consignment  of  other  goods,  and  to  make  collections 
for  said  Brodhead,  all  of  which  will  be  done  in  such  rs&nner  as 
if  the  property  was  his  own;  that  it  was  done  to  prevent  some 
creditors  from  sacrificing  the  property  and  to  enable^Brodheaa 
to  pay  all  his  debts;  therefore,  his  executors  are  required  to  ac- 
count fairly  with  Brodhead  for  all  sales,  to  restore  his  property 
with  all  convenient  speed,  and  selecting  all  such  mentioned  bills 
of  sale,  after  satisfying  the  balance  that  may  be  found  due  said 
Bichard,  which  will  be  found  by  examining  a  book  entitled 
the  '  Diary  and  memorandum  book  of  Bichard  Jones  Waters  & 
Oo.;'  in  this  book  will  be  found  the  exact  situation  of  said 
Daniel  Brodhead  and  myself,  and  the  substance  of  the  contract 
subsisting  between  us." 

Upon  hearing,  the  judge  dismissed  the  bill,  but  without  preju- 
dice to  any  future  suit,  both  parties  appealed,  but  the  com- 
plainants only  are  now  prosecuting  the  appeal. 

It  is  evident,  from  the  recitals  in  the  deed  of  bargain  and  sale 
to  Breckenridge,  now  complained  of,  that  the  contract  was  based 
upon  an  inspection  of  the  recorded  deed  from  Brodhead  to 
Waters,  the  known  relationship  in  which  the  grantor  stood  to 
said  Waters,  the  absence  of  probate  of  any  will  of  Waters,  and 
his  supposed  intestacy  as  to  that  property;  the  complainants 
now  do  not  charge  any  fraud,  nor  that  the  defendants  then  had 
any  knowledge  of  the  paper  since  produced  upon  this  trial;  it 
is  not  pretended  by  the  bill  that  the  defendants  are  not  the 
heirs  at  law  of  said  Bichard  Jones  Waters;  it  is  not  pretended 
but  that  if  said  Waters  had  title  to  the  estate  it  would  have  de- 
scended to  the  defendants,  if  said  Waters  had  died  intestate. 
The  bill  attacks  the  contract  of  sale  upon  the  ground  that  Waters 
did  not  die  intestate,  and  that  the  declaration  made  therein,  as 
to  the  intent  to  hinder  and  delay  the  creditors  of  Brodhead,  has 
sapped,  undermined  and  destroyed  the  title  of  Waters,  as 
granted  and  conveyed  to  him  by  Brodhead  by  the  deed  of  the 
seventeenth  day  of  September,  1788. 

By  the  paper  purporting  to  be  the  last  will  and  testament  of 
Waters,  there  is  no  devise  of  his  real  estate  to  his  executors; 
there  is  no  devise  or  clause  in  the  will  which  passes  the  title 
away  from  the  heirs  at  law  of  any  real  estate  whereof  Waters 
was  the  owner  or  might  devise.  The  will  as  produced  is  no 
obstruction  to  the  title  of  the  heirs  at  law  of  Waters,  as  in  case 
of  intestacy^  provided  the  clause  in  relation  to  the  acknowledg- 
ment of  having  received  a  bill  of  sale  from  Brodhead  to  defeat 
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his  eieditora  does  not  bo  impugn  and  invalidate  the  title  of 
Waters  to  the  lots  and  parcels  of  land  mentioned  in  the  deed 
of  the  seventeenth  of  September,  1788,  as  to  preyent  the  heirs 
At  law  from  taking  the  lands  by  inheritance  from  their  ancestor. 
It  is  clear  that  this  recital  is  the  will  made  in  August,  1788; 
that  Waters  had  received  the  bill  of  sale  of  all  Brodhead's  prop- 
erty, can  not  be  applied  to  the  conveyance  made  by  Brodhead 
to  Waters  in  the  following  month  of  September.     The  bill  of 
«ale  bad  been  made  before  August,  1788,  which  is  alluded  to 
ia  the  will;  and  what  property  was  included  m  that  bill  of  sale, 
**  the  said  bill  of  sale  will  show,''  as  the  testator  said;  but  it  is 
not  produced,  neither  is  the  agreement  between  said  Waters 
and  Brodhead,  referred  to  by  the  will  as  being  in  **  the  diary 
or  memorandum  book "  produced.     So  far  as  we  can  collect 
Irom  the  will  itself,  the  bill  of  sale  was  of  personal  property; 
the  executors  were  to  restore  such  us  was  unsold,  the  balance 
due  Waters,  however,  to  be  first  satisfied.     No  real  estate  was 
devised  to  the  executors;  by  the  will  they  are  not  vested  with 
the  l^gal  title  to  the  real  estate,  nor  authorized  to  sell  or  to 
convey  it.    The  legal  title,  therefore,  which  was  conveyed  to 
Waters  by  the  deed  of  Brodhead  of  September,  1788,  did  pass  by 
descent  to  the  heirs  at  law  of  said  Waters;  and  so  far  s,\\  can  be 
collected  from  the  exhibits  and  proofs  in  this  cause,  it  has 
descended  to  the  heirs  at  law,  not  infected  by  any  acknowledge 
ment  contained  or  referred  to  in  the  will  of  August,  1788. 

The  bill  does  not  pretend  that  the  real  estate  has  been  de- 
vised away  from  the  heirs  at  law;  but  the  intent  of  the  par- 
ties to  the  deed  of  1788,  is  supposed  to  have  been  fraudulent, 
and  a  contrivance  between  them  to  delay,  hinder,  and  defeat 
Brodhead 's  creditors.  Suppose  it  were  so,  there  is  no  pretense 
for  saying  that  the  defendants  covenanted  that  their  ancestor 
had  a  sure  and  indefeasible  title  by  virtue  of  that  conveyance, 
nor  that  they  had  inherited  a  sure  and  indefeasible  title.  On 
the  contrary,  it  is  clear  that  the  complainant  saw  the  deed  of 
1788  of  record,  and  believing  Waters  to  have  died  intestate  as 
to  his  real  estate,  he  purchased  from  the  heirs  without  war- 
ranty or  assurance  of  any  kind,  resting  the  title  upon  the  facts 
stated  in  the  deed  from  the  defendants  to  the  complainants, 
being  a  risk  agreed  to  be  undertaken  by  the  complainants  as  to 
the  title  of  the  defendants,  a  catching  bargain.  The  intestacy 
is  true  in  the  sense  in  which  it  was  asserted;  the  facts  upon 
which  the  bargain  was  made  are  not  changed,  nor  the  risk  in* 
creased  by  producing  the  paper  purporting  to  be  the  will. 
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That  will  bears  date  in  1788,  and  the  facts  had  then  transpired; 
the  deed  under  which  the  complainant  purchased  of  the  heirs 
was  made  in  1788;  although  thirty  years  and  more  had  expired 
before  the  bill  filed,  yet  that  deed  remains  unimpeached.  The 
bill  does  not  allege  an  eviction,  nor  any  claim  whatever  asserted 
adverse  to  the  deed  of  1788,  upon  which  the  contract  was  based» 
The  complainants  apprehend  a  defect  of  title;  but  no  foonda* 
tion  is  shown  for  that  apprehension,  much  less  for  setting  aside 
a  contract  which,  upon  its  face,  was  a  catching  baxgain  on  the 
part  of  the  purchasers  upon  the  facts  known.  There  has  beeD 
neither  a  suppression  of  the  truth  nor  a  suggestion  of  falsehood. 
The  complainants  agreed  to  run  the  risk  of  paramount  claims; 
they  must  abide  by  their  contract. 

There  is  no  error  in  the  decree  to  the  prejudice  of  the  com- 
plainants, the  present  appellants,  and  they  must  pay  to  th* 
appeUees  their  costs  in  this  behalf  expended. 


Equity  will  not  relieve  against  an  nnfortiuuite  baigams  PMurd  ▼.  Xyma% 
2  Am.  Deo.  68.  Upon  the  sabjeot  of  the  jniiidiotion  of  ooorta  of  equity  t» 
deoree  the  reaoiMion  of  oontraota,  aee  Homgh^s  AdmbMnttar  v.  MmU^  15 
Am.  Deo.  6S9,  and  note  thereto,  572. 


ATiKXANPEB   V.  LiVELT. 

l5T.B.MonK>a,109.J 

p4niiT,  CoHSiBUonoN  ov.— A  oonatraotion  that  givee  efieet  to  a  patent  ii  t» 
be  preferred  to  one  that  renders  it  inoperative  and  void;  and,  in  deter* 
mining  what  land  is  embraoed  within  the  oalls  of  a  patenti  referenoe  may 
be  had  to  the  sorveyor's  field  notes  and  the  origaial  plat^  if  the  patsni 
itself  is  nnoertain. 

Affbal  from  Ohristiaa  oiroait.  Ejectment.  The  opinioii 
states  the  case. 

Jfayeg,  for  appellant. 

Criiienden^  canira. 

By  Oourt,  Mnxs,  J.  This  ia  an  ejectment,  and  the  question 
to  be  decided  is  the  validity  of  the  patent  of  the  lessor  of  the 
plaintiff,  or  whether  it  is  void  for  uncertainty,  or  whether  the 
defect  therein  is  an  omission  or  mistake,  which  ought  to  be  sup- 
plied  from  a  consideration  of  the  patent  and  plat,  and  certificate 
of  survey  taken  together.  This  question  was  decided  for  the 
defendant  in  the  court  below. 

The  quantity  called  for  in  the  patent  and  certificate  of  sorrq 
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18  eighty-four  acres,  and  is  said,  in  both  these  docnments,  to  be 
included  in  a  figure  of  five  lines  and  angles;  but  the  plat  an- 
nexed to  the  certificate  of  survey  represents  the  figure  as  one  of 
six  lines.  If  the  quantity  is  surveyed  in  five  lines,  or  attempted 
to  be  thus  laid  down,  pursuing  the  courses  and  distances  given 
in  both  patent  and  certificate,  after  coming  to  the  third  course 
from  the  beginning,  and  attempting  to  run  the  third  line,  it  will 
intersect  the  first  and  last  line  of  the  patent,  and  include  only 
two  small  triangles  of  from  one  to  three  or  four  acres  each,  and 
the  fonrth  and  fifth  lines,  so  far  from  closing  the  survey,  will 
run  without  the  figure  still  further  off,  and  place  the  oper- 
ator much  further  from  closing  the  survey  than  he  was  at  the 
third  comer;  and  the  quantity  will  never  be  had,  and  the  last 
line  will  never  come  to  the  beginning,  as  asserted  in  both  the 
patent  and  certificate  of  survey.  This  will  make  the  call  for  the 
third  line  conflict  with  the  last. 

And  it  is  insisted  that  it  proves  that  the  surveyor  did  not 
make  the  survey,  and  that  the  patent  is  void  for  uncertainty. 
This  oonolnsion,  however,  can  not  be  admitted.  There  is  not 
only  a  presumption,  but  a  strong  one  that  the  officer  did  his 
duly,  and  his  report  is  designed  to  be  evidence  that  he  did  it, 
and  we  must,  therefore,  examine  his  report;  and  if  his  lines  will 
not  close,  we  ought  first  to  ascertain  whether  there  is  a  mistake, 
and  whether,  from  the  face  thereof,  we  can  ascertain  what  and 
where  that  mistake  is  before  we  can  conclude  that  the  patent  is 
Toid. 

For  the  first,  second  and  third  courses  of  this  patent  trees 
aie  called  for,  and  for  the  rest  of  the  comers  stakes  or  posts 
aie  called  for.  We  can  not  derive  any  aid  to  this  patent  from 
the  parol  proofs  for  that  only  fixes  the  first,  second  and  third 
comers;  and  a  chain-carrier  at  the  making  of  the  original  sur- 
vey deposes  that  they  only  made  these  three  corners,  and  that 
the  surveyor  there  stopped,  and  did  not  proceed  further.  But 
although  the  law  directs  the  surveyor  to  see  the  whole  survey 
marked  and  bounded,  and  it  is  the  duty  of  the  surveyor  to  do 
so,  yet  this  is  the  only  directory  to  the  surveyor,  who  is  the 
agent  of  the  government,  chosen  for  and  not  by  the  owner  of 
the  warrant,  who  ought  not  to  lose  his  rights,  even  if  the  sur- 
veyor did  not  perform  his  duty,  if  the  place  where  the  patent 
is  situated  can  be  ascertained;  and  we  can  ascertain  from  what 
is  done  the  figure  of  the  survey  including  the  quantity. 

This  brings  us  back  to  an  examination  of  the  patent,  aided 
by  the  plat  and  certificate  of  survey;  and  we  have  seen  that 
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the  certificate  does  not  cure  hut  agrees  with  the  patent.  Bat 
from  the  patent  and  certificate  alone  we  can  ascertain  tha^ 
there  is  a  mistake.  And  in  pursuing  the  inquiry  as  to  wherb 
the  mistake  is,  we  have  more  than  one  call  opposed  to  another 
to  point  out  the  place.  If  there  was  nothing  else  opposed  to 
the  third  call  but  the  last^  the  testimony  of  each  might  beequal, 
And  we  might  not  be  able  to  determine  between  them.  But  the 
impossibility  of  making  any  survey  if  the  third  course  is  pur- 
cued,  and  the  call  for  quantity  are  likewise  opposed  to  the  de- 
cisive testimony  of  the  third  call.  Add  to  tbis,  if  we  commence 
at  the  beginning  and  run  to  the  third  comer,  and  then  return  to 
the  beginning  and  reverse  the  last  and  two  next  preceding 
lines,  we  will  form  an  unclosed  survey^  or  one  which  may  be 
closed  by  one  additional  line;  and  where  so  closed  it  will  in- 
clude the  quantity  desired,  which  indicates  that  this  open  line 
lias  been  omitted  by  the  surveyor  through  mistake.  Add  to 
this,  if  we  suppose  any  other  line  than  this  open  or  third  line, 
to  be  omitted,  and  attempt  to  close  the  survey,  the  attempt 
will  prove  abortive,  and  the  construction  of  another  figure  is 
impossible.  Thus  the  calls  of  the  patent  and  certificate  alone 
go  far,  when  all  the  calls  are  taken  together,  to  point  out 
what  and  where  the  mistake  is;  that  is,  that  the  surveyor 
omitted  an  entire  line.  But  we  are  not  left  to  decide  the  case 
here.  For  when  the  plat  is  inspected,  it  exhibits  to  the  eye  at 
•once  a  figure  precisely  corresponding  with  the  one. which  we 
tiave  constructed  by  inserting  the  omitted  line;  and,  indeed, 
exhibits  the  third  line  itself,  which  was  the  one  omitted. 

The  plat  is  a  necessary  part  of  the  surveyor's  report,  re- 
quired by  law,  and  is  therefore  proper  evidence  in  ascertaining 
the  position  of  the  land,  and  what  is  included,  and  must  settle 
the  figure  in  this  case  and  prove  the  mistake.  This  accords 
with  many  other  decisions  of  this  court,  in  construing  the  acta 
of  ministerial  officers,  ul  res  nuLgw  valecU  quam  pereat. 

It  has  often  happened  that  surveyors  have  one  or  more  lines 
l)ounded  by  streams  of  water,  calling  for  divers  couises,  aa 
cneanders  thereof,  and  the  plat  itself  exhibits  the  stream  aa 
composing  such  lines.  But  when  there  is  an  attempt  to  run 
these  courses  and  distances  contained  in  the  certificate  of  patent, 
•they  ivill  not  follow  the  stream  at  all,  but  widely  depart  there- 
from. In  such  a  case  it  has  been  held  that  the  stream  must  con- 
trol the  courses  and  distances  called  for,  because  the  plat  makes 
the  stream  the  boundary. 

We  therefore  conclude  that  the  plat  in  this  case  most  be  held 
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■offioieiit,  under  these  circnmstances,  to  supply  this  omitte<l 
eourse,  and  to  correct  the  silence  or  the  omission  of  the  certifi- 
cate and  patent,  and  that  the  court  below  erred  in  refusing  to 
supply  this  omitted  line  and  sustain  the  patent;  and  the  judg- 
ment most  be  reversed,  and  the  verdict  be  set  aside,  with  costs,, 
and  the  cause  be  remanded  for  new  proceedings,  not  inconsisteni 
with  this  opinion. 


Jackson  i;.  Mubray. 

[6  T.  B.  MoHBOl.  184.] 

Tbm  Dwmd  ov  av  Attobnxt  IK  Fact  Authobizkd  by  Pabol  to  CoNvxr 
will  not  pan  the  legal  title,  bnt  the  same  may  be  saffideiit  to  raise  an 
eqiiity. 

Aaxmt — ^AuTSOBmr  Need  not  bb  in  Wbitino. — ^To  make  a  ooDtnet  valid 
under  the  statute  of  fraads,  it  is  not  necessary  Iftat  the  agent's  aathority 
be  in  writing.  If  the  signature  of  the  principal  be  affixed  by  a  person^ 
aatliorixed  by  parol,  this  is  sufficient. 

DoUBxrui*  TiTLB,  aooeptanoe  of,  not  decreed. 

A  CouBT  OF  Equttt  will  never  oompel  a  yendee  to  take  a  title  not  irae  fvo«r 
oontixyreri^. 

EsBOB  to  the  Ohio  drcuit.    Bill  in  chancery.    The  opinioa^ 
statoB  the  case. 

CriUenden,  for  plaintiff. 
Mokfes^  contra. 

By  Conrt,  Bibb,  0.  J.  On  the  twenty-eighth  of  September, 
1818,  David  and  John  Murray  executed  their  obligations  ta 
Julius  and  Elias  Jackson,  to  conyey  a  lot  of  ground  in  ten  days^ 
with  general  warranty,  in  consideration  of  nine  hundred  doU 
laiB.  One  half  of  the  price  being  paid,  the  Hurrays  obtained 
judgments  at  law  against  the  Jacksons  for  the  residue;  th» 
Jacksons  exhibited  their  bill  for  injunction  and  relief,  on  the 
eighth  of  November,  1819,  complaining  by  that  and  several 
amended  bills  of  defect  in  title  and  incumbrances,  so  that  Mur» 
ray  had  not  and  could  not  convey;  and  praying  for  a  rescissioD 
of  contract,  unless  the  Hurrays  should  remove  the  incun^ 
brances,  and  exhibit  a  clear  title  and  convey  it. 

The  incumbrances  and  defects  of  title  to  the  lot  complained 
of  were:  1.  The  rights  of  dower  in  the  widow  Hadison,  and 
others  not  conveyed  nor  released;  2.  The  defect  in  the  convey- 
ance from  Gtabriel  Madison,  the  patentee,  because  it  purported 
to  be  made  by  an  attorney  in  fact,  and  there  is  no  power  of  at- 
torney from  Madison;  8.  That  Bemus  Griffith  has  commenced 
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his  suit  in  equity  against  the  Murrays,  Jackson,  and  others, 
asserting  his  superior  equity  to  the  lot. 

The  defendants  have  procured  a  relinquishment  of  the  dowex 
rights  pending  the  suit.  And  by  the  decree  rendered  in  this 
eause  against  the  heirs  of  Madison  and  of  Eleanor  Morgan,  had 
at  the  instance  and  upon  the  answer  of  the  Murrays,  making 
new  parties  and  proceeding  against  them  as  upon  a  cross-bill, 
according  to  the  statute  in  such  cases  provided,  it  might  be  con- 
«idered  that  the  title  so  decreed  to  the  Murrays  was  clear  and 
nought  to  be  accepted  by  the  complainant  Jackson,  if  the  objec- 
'*iion  on  account  of  the  claim  of  Griffith  was  out  of  the  way. 

The  facts  in  relation  to  the  title  of  this  lot  and  others,  as  asserted 
tby  the  Murrays,  are  these :  Gabriel  Madison  having  succeeded  and 
recovered  in  a  controversy  the  land,  including  the  town  of  Hart- 
ford, agreed  to  confiign  the  titles  to  the  purchasers  of  lots  held 
under  an  adversary  claim;  and  Harrison  Taylor,  as  the  attorney 
or  agent  of  Giibriel  Madison,  executed  a  deed  on  the  sixteenth 
of  January,  1797,  to  Eleanor  Morgan,  for  lots  Nos.  53,  64,  9, 
79,  and  two  lots  of  three  acres  each,  Nos.  27  and  28.  Taylor 
had  no  letter  of  attorney;  bnt  it  is  proved  in  this  cause  that 
Madison  acknowledged  Taylor  as  his  agent  in  transacting  the 
business  relative  to  the  sales  of  the  town  lots.  On  the  sixteenth 
of  April,  1818,  Eleanor  Morgan  deeded  the  lots  53  and  54  to 
Aquilla  Field,  reciting  as  a  consideration  a  decree  of  the  court  of 
quarter  sessions  of  Ohio,  in  the  year  1802,  ordering  the  lots  to  be 
sold,  and  that  Field  had  become  the  highest  bidder  at  that  sale, 
and  that  the  decree  was  in  a  suit  between  Aquilla  Field  as  com- 
plainant, and  said  Eleanor  Morgan  and  John  McCormack,  the 
defendants. 

On  the  fifteenth  of  January,  preceding  the  deed  to  Field,  he 
deeded  lot  64,  improved  by  Charles  Wallace,  and  on  which 
John  Murray  then  lived,  to  David  and  John  Murray. 

By  the  amended  bill  of  the  Jacksons,  filed  at  the  October  term 
of  the  Ohio  circuit  court,  they  allege  that,  since  filing  their  orig- 
inal bill,  Eemus  Griffith,  claiming  the  lot  sold  to  them  by 
the  Murrays  with  other  lots  in  the  town,  had  impleaded  the 
said  Murrays,  the  said  Jacksons,  and  others;  and  the  bill  of 
Griffith  then  filed  in  the  said  court  against  them  and  others  is 
referred  to,  and  a  copy  of  the  said  bill  is  exhibited  to  show  how 
Griffith  asserts  his  equity. 

Griffith  claims  to  have  purchased  of  the  heirs  of  John  Mor- 
gan; that  lots  53  and  64,  in  the  town,  had  been  settled  and  im- 
proved by  Samuel  Neal,  and  under  the  terms  and  conditions 
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for  bailding  and  improTing  agreed  upon  by  Bobert  Baird,  who 
laid  off  and  establiahed  the  town,  said  Neal  became  entitled  to 
the  said  lots;  that  Gabriel  Madison  recovered  the  lund,  includ- 
ing the  town,  in  a  controversy,  by  virtae  of  an  adverse  conflict* 
ing  patent;  and  after  the  event  of  said  suit,  said  Madison  con- 
firmed to  the  settlers  the  stipulations  made  with  them  by  Baird, 
and  bound  himself  to  convey  the  lots  53  and  64  to  said  Neal, 
who  before  he  obtained  any  deed  from  Madison  sold  to  John 
Moigan,  who  had  departed  this  life,  leaving  John  Morgan, 
Thomas  Morgan,  Hannah  Morgan,  and  Ella  Morgan,  his  cldld- 
ten  and  heirs  at  law;  after  his  death,  Harrison  Taylor  made  a 
deed  to  Eleanor  Morgan,  the  widow  of  said  John  Morgan, 
without  any  consideration,  but  voluntarily  and  in  fraud  of  the 
rights  of  the  heirs  of  Morgan,  of  which  claim  the  said  Eleanor 
bad  notioe;  that  said  Eleanor  had  sold  to  Field,  who  had  no- 
tice of  the  claim  of  Morgan's  heirs;  and  he  had  sold  to  the 
Munraye,  they  having  notice  of  the  claims  of  Morgan's  heirs; 
and  that  they  had  sold  to  the  Jacksons,  and  they  are  charged 
as  haying  notice  of  the  claim  of  Morgan's  heirs.  To  this  bill 
by  Oriffith,  the  heirs  of  Gabriel  Madison,  said  Elias  and  Julius 
Jackson,  Samuel  Neal,  the  heirs  of  said  John  Morgan,  are  also 
made  parties  along  with  the  Murrays  and  Jacksons. 

This  amended  bill  of  the  Jacksons  so  showing  the  claim  and 
bill  by  Griffith,  prays  that  the  defendants,  the  Murrays,  may 
interplead  with  Grriffith,  and  that  they  quiet  said  Griffith's  claim, 
and  procure  a  release  of  it;  this  bill,  the  defendants,  the  Murrays, 
answered  in  July,  1823,  and  for  defense,  say  that  they  purchased 
without  notice,  and  that  they  have  the  legal  title  by  virtue  of  the 
deeds  before  set  forth  by  them;  they  progress  against  Madison's 
heirs  and  others,  without  making  Griffith  a  party. 

And  in  October  term  ensuing,  by  an  amended  answer,  the 
Murrays  exhibit  a  deed  from  the  heirs  of  Gabriel  Madison  to 
them  of  the  fifteenth  of  October,  1823,  made  by  George  Madi- 
son for  himself,  and  as  attorney  in  fact  for  the  other  heirs, 
three  of  whom  by  said  deed,  and  by  the  power  of  attorney 
filed  to  support  the  deed,  appear  to  be  married  women,  resident 
in  this  state;  and  the  power  of  attorney  is  recprded  in  Ohio 
county,  upon  the  certificate  indorsed  by  the  clerks  of  Christian, 
Jessamin,  and  Montgomery  counties,  that  the  parties  had 
acknowledged  power  of  attorney  before  them. 

The  suit  by  Jacksons  against  the  Murrays,  and  of  the  Murrays 
against  the  heirs  of  Gabriel  Madison,  Aquilla  Field  and  Wallace, 
were  heard  in  April,  1824;  whereupon  the  court  decreed  that  the 
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heirs  of  Madison  shoald  convey  to  the  Murrays  by  deed,  with 
special  warranty  against  themselvea  and  all  claiming  under 
them,  on  or  before  the  first  of  March  ensuing,  and  upon  their 
failure,  it  is  ordered  that  Charles  Henderson  be  appointed  a 
commissioner  to  conyey  for  them;  that  the  said  Murrays  do 
convey  to  Jackson,  by  deed,  with  general  warranty,  to  be  eze* 
cuted  after  the  date  of  the  deed  of  Madison's  heirs  to  them^ 
that  said  Murrays,  ''upon  the  execution  of  the  deed  by  them 
aforesaid,  may  proceed  to  have  the  benefit  of  their  judgment 
at  law,  and  the  injunction  of  the  complainants  is  hereby  dis- 
solved;" ''that  this  suit  be  dismissed  as  to  the  defendants, 
Wallace  and  Field,  and  that  the  complainants  recover  against 
the  defendants,  Murrays,  their  costs  in  this  suit  expended." 

By  an  amended  decree,  it  was  ordered  thai  the  defendants^ 
Murrays,  shall  not  have  the  benefit  of  their  judgment  at  law, 
until  the  deeds  directed  to  be  made,  shall  be  approved  by  the- 
oourt,  and  to  that  end  the  commissioner  appointed  herein  i» 
directed  to  make  his  report  at  the  next  term. 

At  the  July  term,  1824»  the  commissioner  reported  a  deed  by 
him  of  the  fourteenth  of  May,  on  behalf  of  Madison's  heirs  to  the^ 
Murrays,  and  a  deed  of  the  twenty-fifth  of  June,  1824,  from 
the  Murrays  and  their  wives  to  the  Jacksons,  only  acknowledged 
before  the  clerk  of  the  county  court,  with  the  privy  examina- 
tion of  the  wives,  and  admitted  to  record,  which  deeds  wer» 
approved  by  the  court,  and  ordered  to  be  recorded. 

The  deed  from  Gabriel  Madison,  by  Harrison  Taylor,  as  his- 
attorney  in  fact  to  Eleanor  Morgan,  did  not  pass  the  legal  title,. 
Taylor  having  no  letter  of  attorney;  but  nevertheless  that  deed 
is  sufficient  to  raise  an  equity  against  Madison,  because  of  ttie- 
proof  of  his  acknowledgment  that  Taylor  was  his  agent  in  that 
behalf.  To  make  a  contract  valid  under  the  statute  of  fraud» 
and  perjuries,  it  is  not  necessary  the  authority  of  the  agent 
should  be  in  writing;  if  the  agreement  be  signed  on  the  behalf 
of  the  principal  by  a  person  thereunto  authorized,  although  by 
parol,  it  is  sufficient,  as  decided  in  Irving  v.  Thompson^  4  Bibb, 
296;  Waller  v.  Eendmi,  5  Yiner,  Contract  (A.)  pi.  45,  page  524; 
Siackpole  v.  Arnold,  11  Mass.  27  [6  Am.  Dec.  150];  MUer  v.  Hay- 
num^  1  Yeates,  23;  Long  v.  Arnold,  11  Mass.  97.  ^ 

The  legal  title  to  part  of  the  interest  of  the  heirs  of  Madison 
was  acquired  by  the  deed  of  the  heirs,  of  October,  1823;  but  as 
to  the  married  women  that  deed  was  wholly  inoperative.  So 
that  the  legal  title  was  never  completed  in  the  Murrays,  until  they 

1.    ^M^  T.  Col^um,  U  ICmm.  97;  8  Ua.  Deo.  leo. 
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obtained  the  deed  of  the  commissioner  as  approved  bj  the  court. 
Bat  long  before  the  deed  of  October,  1823,  the  Murrays  had  full 
notice  of  the  equity  asserted  by  Griffith,  and  are,  therefore, 
poichasers  with  notice.  They  have  neither  produced  any  release 
from  Griffith,  nor  would  they  make  Griffith  a  party  to  their  suit 
against  Madison's  heirs,  nor  have  they  shown  the  decision  of 
the  suit  by  Griffith  against  them,  nor  awaited  the  event,  but 
have  suffered  the  bill  of  the  Jacksonsand  their  proceeding  against 
Madison's  heirs  and  Field,  and  the  heirs  of  Eleanor  Morgan,  to 
come  to  a  hearing,  leaving  the  claim  of  Griffith  not  sufficiently 
answered  or  avoided. 

The  decree  of  a  court  of  equity,  compelling  a  complainant  to 
show  a  breach  of  contract  by  the  vendor,  and,  therefore,  asking 
a  rescission  of  the  contract,  or  a  good  title,  should  never  compel 
the  complainant  to  accept  any  other  title  than  such  as  appears 
free  from  controversy.  If  it  appears  that  the  title  is  contro- 
verted, and  a  bill  instituted,  that  claim  should  be  extinguished, 
or  shown  to  be  decided,  barred,  or  released,  before  the  chan- 
odlor  compels  the  complainant  to  accept  a  title  and  pay  the 
purchase. 

Without  running  into  the  doubts  and  difficulties  which  grow 
oat  of  the  proceedings  against  Madison's  heirs,  and  the  deriva- 
tion of  title  from  Eleanor  Morgan,  it  is  sufficient  to  say  that  the 
Jacksons  were  entitled  to  know  the  fate  of  Griffith's  equity, 
aaaerted  by  him  in  his  suit,  and  to  be  protected  against  it.  He 
was  compelled  by  the  decree,  to  accept  a  title  not  clear,  but 
doubtful,  disputed,  impleaded,  and  undecided,  so  far  as  appears 
in  this  suit. 

It  is,  therefore,  ordered  and  decreed  that  the  decree  of  the 
cireait  court  in  the  cause  between  the  Jacksons,  complainants, 
and  Murrays,  etc.,  defendants,  be  reversed,  that  the  cause  be 
remanded,  with  directions  to  rescind  the  contract  in  the  bill 
mentioned,  unless  the  defendants  shall,  in  a  reasonable  time, 
make  Bemus  Griffith  a  party,  by  amending  their  answer,  and 
calling  him  before  the  court  (according  to  the  statutes  in  such 
eases  provided),  or  quiet  the  complainants  against  his  claim,  and 
to  retain  this  cause  until  the  suit  by  Bemus  Griffith  against  the 
defendants,  Murrays  and  others,  shall  be  decided,  if  not  already 
done,  and  for  such  other  and  further  proceedings  herein  as  are 
consistent  with  the  principles  and  usages  of  equity. 

And  it  is  further  decreed  and  ordered  that  the  defendants  pay 
to  the  plaintifGi  their  costs  in  this  court  in  this  behalf  expended. 
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Statuts  ov  Frauds — Govtracts  AmcnsQ  Real  Estate.— The  fourth 
section  of  the  statute  29  Car.  II,  c  3,  generally  known  as  the  English  statute 
for  the  prevention  of  frauds  and  perjuries,  provides  that  "no  action  shall  be 
brought  upon  any  contract  or  sale  of  lands,  tenements  or  hereditaments,  or 
sny  interest  in  or  concerning  them,  unless  the  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith,  or  by  some  person 
thereunto  by  him  lawfully  authorized."  Similar  statutes  have  been  adopted 
in  many  of  the  United  States,  and  in  accordance  theremrith  it  has  been  uni- 
formly held  that  to  render  a  contract  or  sale  of  lands  or  any  interest  therein 
valid,  so  that  an  action  might  be  maintained  thereon,  the  same  must  be  in 
writin/i:  signed  by  the  party  to  be  chaiged  therewith:  SmUh  v.  Bumham,  3 
Sumner^  435;  Hughes  v.  Moore,  7  Cranch,  176;  SimtM  v.  KUUan,  12  Ired.  252; 
Toppin  V.  LomaSt  30  Eng.  Law  and  £q.  427;  Richards  v.  Richards,  9  Gray, 
313;  ScoU  V.  MeFarland,  13  Mass.  309;  Marble  v.  MarbU,  5  K.  H.  374; 
Kelly  V.  Stanberry,  13  Ohio,  408;  Madigan  v.  Walsh,  22  Wis.  601;  Keeler  v. 
Talnell,  3  Zabriskie,  K.  J.  62. 

Notwithstanding  the  statutory  provisions  mentioned,  courts  of  equity  pos- 
sess the  power  to  enforce  the  specific  performance  of  verbal  contracts  for  the 
sale  of  land  in  cases  of  part  performance  of  such  contracts.  Nothing,  however, 
csn  be  regarded  asa  part  performance  to  take  a  verbal  oontnust  for  the  ealeof 
land  out  of  the  operation  of  the  statute  which  does  not  place  the  party  in  » 
situation  which  is  a  fraud  upon  him,  unless  the  contract  be  executed.  The 
statute  of  frauds  was  enacted  for  the  purpose  of  preventing  frauds,  and  not  to 
encourage  and  sustain  them,  and  when  a  party  claims  a  right  to  a  conveyance 
of  land  under  a  parol  or  verbal  contract,  on  the  ground  of  part  peiformanoe, 
courts  of  equity  will  always  grant  the  relief  sought,  provided  the  existence  of 
the  contract  is  established  by  clear  and  satisfactory  proof  and  the  acts  of  part 
performance  are  such  that  it  would  be  fraudulent  for  the  other  party  to  ignore 
his  agreement;  and  these  acts  of  partial  performance  must  be  such  as  resulted 
from  and  would  not  have  been  done  but  for  the  particular  parol  agreement 
chaiged  in  the  complaint  or  answer  as  the  case  may  be;  besides  which  the 
agreement  must  be  certain  in  its  terms  and  just  and  fair  in  all  its  parts:  Phil" 
lips  V.  Thompson,  1  Johns.  Ch.  149;  Parkhurst  v.  Van  Cortland,  14  Johns.  15 
[7  Am.  Dec.  427];  German  v.  Maehin,  6  Paige,  288;  Colson  v.  Thompson^  2 
Wheat  336;  Blum  v.  Robertson,  24  Cal.  142;  Clinan  v.  Cooke,  1  Sch.  ft  Let 
41;  Lindsay  v.  Lynch,  2  Id.  1,  7;  Laeon  v.  Merlins,  3  Atk.  4.  In  PhilUps  ▼. 
Tliompson,  the  chancellor  said:  "It  is  well  settled  that  if  a  party  sets  up  part 
performance  to  take  a  parol  agreement  out  of  the  statute,  he  must  show  acta 
unequivocally  referring  to,  and  resulting  from,  that  agreement,  such  as  the 
party  would  not  have  done  unless  on  account  of  that  very  agreement  and  with 
a  direct  view  to  its  |)erformance;  and  the  agreement  set  up  must  appear  to  be 
the  same  with  the  one  partly  performed.  There  must  be  no  equivocation  or 
uncertainty  in  the  case.  The  ground  of  the  interference  of  the  court  is  not 
simply  that  there  is  proof  of  the  existence  of  a  parol  agreement,  but  that  there 
is  a  fraud  in  resisting  the  completion  of  an  agreement  partly  performed." 

Nothing,  however,  is  considered  a  part  performance  so  as  to  entitle  a  parol 
sgreement  to  specific  performance  that  does  not  put  the  party  into  a  situation 
that  is  a  fraad  upon  him  if  the  agreement  be  not  performed.  Payment  of 
money  is  not  part  performance  so  as  to  take  an  agreement  touching  lands  out 
of  the  statute:  Clinan  v.  Cooke,  1  Sch.  ft  Lef.  40. 

Aoknt's  Authority  to  Sell  Land  need  not  be  in  Writing.— It  ia 
not  neoetsary  that  the  authority  of  an  agent  to  sign  the  memorandum  re- 
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quired  by  the  fonrfh  Beotiozi  of  the  statute  of  frauds  should  be  in  writing. 
A  ptrol  anthorization  is  sufficient;  and  a  person  who  as  agent  or  attorney 
signs  the  name  of  his  principal  to  the  memorandum  required  is,  although  not 
authorized  in  writing,  considered  as  a  person  "lawfully  authorized;'*  and  al- 
tboQ^  a  deed  executed  by  a  person  as  the  agent  of  another,  may  be  ineffect- 
ual as  a  conveyance  of  the  legal  title,  because  the  authority  of  the  agent  was 
not  given  by  a  written  instrument  under  seal,  it  may  be  upheld  in  equity  as 
eridence  of  a  contract  to  sell;  and  the  same  will  be  considered  sufficient,  as 
stated  in  the  principal  case,  "to  raise  an  equity  "  in  the  grantee  which  will 
be  specifically  enforced:  Irvine  v.  Thompson^  4  Bibb,  296;  Stackpole  v.  Av' 
RoU,  11  Mass.  27;  6  Am.  i)ea  150;  Johnaon  ▼.  MeOurder,  15  Mo.  365,  370; 
Blood  Y.  Hardy,  15  Me.  61;  Morrow  v.  ffiggins,  29  Ala.  450;  Ledbetterv, 
Walhr,  31  Ala.  176;  Oroff  v.  Ramsey,  14  Minn.  44;  PringU  ▼.  Spaulding, 
63Birb.  17;  Newton  y.  Bronmm,  3  Keman  (N.  T.)  593;  Emmeraon  v.  HdUs, 
2Tann.  38-46;  Clman  v.  Cooke,  1  Sch.  &  Lei  31;  Whart.  on  Agency,  sees; 
51,  52;  JoM9  ▼.  Maris,  47  GaL  242.    In  LedbeUer  v.  Walker,  29  Ala.  176, 
Walker,  J.,  states  the  rni\fi,  which  seems  to  be  well  settled  at  the  present 
day,  as  foUowa:  "Kimball's  authority,  as  the  agent  of  Ck>oke,  to  sell  the  land 
in  oontroYersy,  is  an  established  fact  in  this  case.    That  authority  was  verbaL 
A  Yeibal  authority  is  sufficient  to  authorize  the  performance  of  any  act  which 
is  not  of  such  a  nature  as  to  require  that  it  be  done  under  seal.    A  contract 
to  sell  land  may  be  valid,  and  may  transfer  the  equitable  title,  although  the 
writing  which  evidences  the  contract  may  not  be  under  seal.    If  an  agent 
having  a  verbal  authority  should  make  the  contract  by  deed,  which  would 
have  been  valid  if  made  by  writing  without  a  seal,  the  contract  will  inure 
as  a  simple  contract,  and  the  writing  will  take  the  contract  out  of  the  statute 
of  frauds."    If  possession  foUowa  the  execution  of  such  a  deed,  together 
with  the  payment  of  the  purchase-money,  the  equitable  title  so  vested  in  the 
grantee  is  aaperior  to  the  legal  title  of  a  subsequent  grantee  of  the  principal, 
with  notice  of  the  conveyance  by  the  agent;  and  such  subsequent  grantee 
may  be  decreed  to  convey  the  legal  estate  to  the  holder  of  such  equitable 
title:  Ori^  v.  Bamsey,  15  Minn.  44;  Jone»  v.  Marke,  47  Oal.  248.    Notwith- 
standing  it  is  true  that  a  power  to  sign  the  name  of  a  principal  to  a  contract 
of  sale  may  be  given  verbally,  the  words  used  should  be  distinct  and  clear  in 
their  meaning  and  import:  Jh^yv.  Hobsm,  40Id,  240,  245;  Treat  v.  De  CeUa, 
41Id.202. 

Ukauthobiod)  Exxodtcon  ov  a  Dexd  mat  bb  Batitdcd  bt  Parol. — ^A 
deed  executed  by  a  person  as  agent  of  another,  although  such  person  be 
totally  unauthorized,  may  be  aubeequentiy  ratified  by  parol,  and  such  ratifi- 
cation renders  the  same  as  valid  and  binding  as  if  the  deed  had  been  executed 
by  the  principal  in  the  first  instance:  Holbrook  v,C?iamherlain,  116  Mass.  161; 
17  Am.  Rep.  146;  Cody  v.  Sheperd,  11  Pick.  400;  Swan  v.  Stedman,  4  Met 
548;  Mclntyre  v.  Park,  11  Gray,  102;  Peine  v.  Weber,  47  IlL  45;  DrumrighJt 
V.  PhUpot,  16  Ga.  424;  McDonald  v.  Eggleeton,  26  Vt  154.  A  contrary 
rule,  however,  seems  to  be  established  in  Tennessee:  ForbetHUe  v.  Ryan,  I 
Humph.  113;  SmUh  v.  Dickineon,  6  Id.  261;  see  Tappan  v.  Redfield,  1  Halst. 
Ch.  (N.  J.)  339;  see  generally,  as  to  effect  of  a  sale  of  land  by  an  agent  au- 
thorized by  parol:  £wing  v.  Teee,  2  Am.  Dec.  455;  Talbot  v.  Botoen,  10  Id.  747. 

Equity  will  not  decree  a  specific  performance  where  the  title  is  defective : 
Bdwardg  V.  Handley,  3  Am.  Dec.  745;  and  note  to  FindUy  v.  Wilson,  14  Am, 
Dec  71. 
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Howakd's  Will. 

[6  T.  B.  HonoB,  IM.] 
Wxii^  AimTATiov  ov. — ^An  attestation  in  the  same  room  with  the  testatrix 

ia  a  aafficient  anbeoription  in  her  presence. 
Thb  Tbstdcoky  ov  thb  Sobsobibino  WmnessBs  to  a  will  is  not  oonelnaivv 

as  to  the  sanity  or  insanity  of  the  testator. 

Appeal  from  Jessamine  county  court.  Application  for  the 
probate  of  a  will.    The  opinion  states  the  case. 

Hoggin,  CriUenden,  Barry  and  Loughborough,  for  appellant. 

Woodson  and  HewiU,  contra. 

By  Court,  Bibb,  0.  J.  On  the  nineteenth  of  February,  1827» 
a  paper  purporting  to  be  the  last  will  and  testament  of  Alsey 
Howard,  then  recently  dead,  was  produced  in  the  county  court 
of  Jessamine,  and  offered  for  probate  by  Mrs.  Sarah  Howard, 
the  executrix  and  sole  devisee  named  therein.  The  probate  was 
contested  by  one  of  the  heirs  at  law,  and  finally  refused,  from 
which  the  executrix  has  appealed. 

This  paper  bears  date  on  the  twenty-fifth  of  July,  1807;  is 
attested  by  Joseph  Crockett,  Samuel  Howard  and  Elizabeth 
Howard;  the  will  was  written  by  Colonel  Joseph  Crockett,  the 
attesting  witness,  as  dictated  by  the  testatrix;  her  name  was 
written  thereto  by  Colonel  Crockett  in  her  presence;  she  signed 
the  will  by  making  her  mark,  and  all  the  subscribing  witnesses 
agree  that  it  was  signed  by  the  testatrix  in  their  presence. 
That  they  saw  her  sign,  that  they  attested,  and  that  the  paper 
offered  for  probate  is  the  same  so  signed  and  so  attested  by 
them,  all  the  witnesses  depose. 

But  it  is  contested,  on  behalf  of  the  heirs  at  law,  upon  two 
grounds:  1.  That  the  paper  was  not  attested  by  two  of  the  wit- 
nesses, as  required  by  the  statute,  subscribing  their  names  in 
her  presence;  2.  That  the  said  Alsey  was  not  of  sound  mind. 

1.  As  to  the  attestation.  Colonel  Crockett,  whom  all  agree 
is  a  man  of  integrity,  of  irreproachable  character,  above  all  sus- 
picion, deposes  that  he  wrote  the  will  bj  her  dictation;  as  to 
the  bequest  and  devise  to  her  mother  of  the  whole  estate,  real 
and  personal,  that  he  signed  her  name  by  her  direction,  at  her 
request,  and  in  her  presence;  that  the  other  witnesses  attested 
to  the  writing  in  the  same  room  with  the  testatrix;  and  that  she 
acknowledged  it  to  be  her  will  and  testament.  When  asked  as 
to  the  state  of  her  mind,  he  answers  he  saw  nothing  amiss,  and 
she  dictated  the  disposition  of  her  property  without  the  inter- 
ference or  assistance  of  any  one. 
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BeadoD,  formerly  Elizabeth  Howard,  another  sub* 
•cribiiig  wiiness,  in  her  deposition  of  the  fifth  day  of  March, 
1827,  taken  upon  oommisaion,  deposed  that  Alsey  Howard 
signed  the  will;  that  Oolonel  Crockett,  Samuel  Howard,  and 
herself  attested  it  in  the  room  where  the  testatrix  was  lying; 
that  when  said  Alsey  made  her  mark  to  the  will,  her  under> 
standing  was  then  as  good  as  it  was  in  common,  and  ''  that  she 
had  common  sense/' 

Against  this  testimony,  the  heirs  at  law  produce  the  witness 
Samuel  Howard,  whose  competency  is  objected  to  by  the  ezec- 
utriz,  and  his  testimony  was  taken  by  the  court,  subject  to  the 
question  of  competency.  He  declared  that  he  believed  himself 
interf*sted  in  destroying  the  will;  that  he  came  for  the  purpose 
of  doing  it,  and  produced  a  paper  duly  executed  and  recorded 
horn  his  father,  who  is  one  of  the  heirs  at  law  of  the  said  Alsey 
Howard  (that  is  to  say,  her  brother),  by  which  he  gires  to  his 
said  son,  Samuel  Howard,  half  the  negroes  then  owned  and 
possessed  by  his  mother,  Sarah  Howard,  and  half  the  negroes 
owned  and  possessed  by  his  sister,  the  said  Alsey  Howard,  and 
the  other  half  of  the  said  negroes  he  gives,  by  said  instrument, 
to  his  said  son  Samuel  and  his  daughter  Elizabeth  (who  are  the 
subseribing  witnesses  to  the  will),  declaring  in  the  paper  that 
the  estate  intended  in  his  expectancy,  as  heir  to  his  mother  and 
to  his  sister.  The  father,  however,  is  to  retain  the  use  of  the 
half  so  given  jointly  to  his  son  and  daughter,  during  his  life, 
and  after  his  death  to  be  divided  as  above.  This  deed  of  gift 
bears  date  August  24, 1816,  and  is  registered  on  the  twenty- 
first  of  October,  1816,  in  the  state  of  Tennessee,  where  all  the 
parties  thereto  then  and  now  reside. 

Samuel  Howard  deposed  that  his  impression  is  that,  after  the 
testatrix  made  her  mark,  he  went  into  an  adjoining  room,  and 
attested  the  will,  said  Alsey  remaining  in  the  other,  and  that 
she  could  not  have  seen  him  subscribe  from  her  bed  through 
the  door  of  the  room.  This  witness  heard  the  argument  of 
counsel  at  the  trial  in  Jessamine,  when  the  will  was  rejected,  in 
which  the  necessity  of  a  direct  attestation  in  the  presence  of  the 
testator  was  made. 

Under  the  influence  of  communications  made  respecting  this 
deed  of  gift,  and  others  touching  the  questions  which  would 
be  propounded,  conununicated  to  the  attesting  witness,  Eliza- 
beth, a  few  days  before  her  second  deposition  was  taken,  at  the 
instance  of  the  heirs  at  law,  she,  by  her  deposition  of  the 
twenty-ninth  of  May,  1827,  is  made  to  answer  that  she  does  not 
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think  she  witnessed  the  will  in  the  presence  of  Alsey  Howard, 
and  that  she  did  not  believe  said  Alsey  to  be  of  sound  mind 
and  memory  when  she  signed  the  will.  Upon  cross-examina- 
tion in  this  second  deposition,  she,  howerer,  again  says  she 
belicTed  Alsey  Howard  to  have  had  common  sense;  that  Colonel 
Orockett  wrote  the  will  in  the  room  where  Alsey  was;  that  said 
Alsey  acknowledged  it;  that  she,  the  witness,  signed  it  also  at 
that  time,  but  whether  at  the  moment  of  Alsey's  acknowledg- 
ment, or  whether  she  signed  it  in  the  room  where  Alsey  Howard 
was  or  not,  she  can  not  say;  she  acknowledges  that  she  bad 
heard  of  the  deed  of  gift  to  her  from  her  father,  but  had  not 
seen  it,  and  that  her  brother,  Samuel  Howard,  had  a  few  days 
before  read  to  her  the  questions  which  had  been  that  day  pro- 
pounded to  her  on  behalf  of  the  opposers  of  the  will. 

From  the  testimony  of  Colonel  Crockett,  who  is  so  &r  re- 
moved from  all  bias,  and  whose  character  is  so  pure,  and  from 
the  first  deposition  of  Elizabeth  Howard,  now  Beadon,  the  fact 
may  be  considered  as  established,  that  the  attestation  of  herself 
and  of  Colonel  Crockett  was  in  the  same  room  where  the  testator 
was  lying  in  her  bed.  Her  second  deposition,  even  under  all  the 
circumstances  under  which  it  was  taken,  does  not  contradict 
that  fact;  that  she  does  not  know  where  she  signed  is  all  she 
will  say,  but  says  that  the  will  was  written  in  the  room  where 
Alsey  was;  she  heard  Alsey  acknowledge,  and  saw  her  sign  the 
will,  too,  and  there  was  ink  in  the  room.  For  what,  then, 
should  Elizabeth  go  out  of  the  room  to  subscribe  and  attest? 
Colonel  Crockett  says  the  writing  was  all  done  in  the  same 
room  where  Alsey  Howard  was. 

Sitting,  as  we  do,  as  triers  of  the  law  and  the  fact,  upon  an 
appeal  from  the  county  court,  we  can  not  avoid  finding  Uie  fact 
that  the  will  was  duly  subscribed  by  the  testatrix,  in  the  pres* 
enee  of  all  the  witnesses,  and  attested  by  two  of  them,  yes,  hj  all 
three,  in  the  same  room  where  Alsey  Howard,  the  testatrix,  was» 
The  competency  or  incompetency  of  Samuel  Howard  is  a  quea* 
tion  not  worth  adjudication,  so  far  as  it  bears  upon  this  contro- 
versy. The  foots  stated  by  him,  under  the  acknowledged  bias  of 
his  mind,  many  of  which  are  not  and  need  not  be  detailed,  tend 
to  confirm,  and  not  to  weaken,  the  testimony  of  Colonel  Crockett 
and  that  of  Elizabeth,  so  clearly  given  in  her  first  deposition. 

That  an  attestation  in  the  same  room  with  the  testatrix  is  a 
sufficient  subscription  in  her  presence,  is  well  settled  by  ad- 
judged cases:  Sir  Oeorge  Sear^s  case,  cited  and  allowed  in 
Eocletion  v.  Petty  alia»  Speke,  Carth.  81;  Davy  and  IfuAobu  v^ 
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Jim  Smiih,  8  Salk.  895;  8hire8  v.  Glaaoock,  2  Id.  688;  S.  C.^ 
£q.  Ca.  Abr.  403,  pL  8;  and  others. 

2.  As  to  the  sanitj  of  the  testatrix,  Colonel  Crockett  proves 
she  dictated  the  will;  he  saw  nothing  amiss;  bat  had  never  con- 
versed with  her  before  or  since.  Elizabeth,  another  witness, 
proves  she  was  in  her  usual  state  of  mind,  and  she  had  com- 
mon sense.  But  in  her  second  deposition  she  says  she  does 
not  think  her  of  sound  mind  and  memory,  but  again  says  she 
had  common  sense.  That  a  person  of  common  sense  is  not 
capable  of  making  a  testament,  is  a  proposition  which  can  not 
be  admitted.  The  distinction  between  a  person  of  sound  mind 
and  one  of  common  sense  is  not  perceived  by  the  court. 

The  whole  force  of  the  testimony  adduced  to  prove  insanity, 
rests  upon  the  statements  of  Samuel  Howard,  and  of  Elizabeth, 
in  her  second  deposition;  that  Alsey  was  deformed;  that  she 
was  so  from  her  infancy;  that,  owing  to  bodily  deformity  and 
deerepitude,  she  never  was  sent  to  school;  that  she  avoided 
the  company  of  strangers,  and  had  fits  at  times,  are  facts.  But 
that  her  mind  was  not  deformed,  nor  her  affections  benumbed, 
nor  her  intellect  benighted,  nor  her  reason  sunk  into  chaos  and 
confusion,  are  facts  equally  well  attested.  That  she  had  com* 
mon  sense,  that  her  intellect  was  of  the  common  order  of 
females,  is  well  attested  by  many  who  knew  her,  conversed 
with  her,  and  associated  with  her.  She  lived  for  very  many 
years  before  her  death  and  at  her  death  in  the  county  of  Jessa* 
mine;  she  died  at  the  age  of  fifty-three;  yet,  strange  to  tell, 
her  sanity  is  questioned,  and  only  two  witnesses,  Samuel  How- 
ard and  Elizabeth  Beadon,  of  Tennessee,  are  found  to  give 
ecdor  to  want  of  intellect,  while  those  who  knew  her  well,  and 
resided  near  her  in  Jessamine,  male  and  female,  all  concur  aa 
to  her  sanity.  Her  consciousness  as  to  her  deformity,  and  re- 
treat from  the  approach  of  strangers  is  a  proof  of  sanity;  the 
testimony  of  Mrs.  Pullen  and  Mrs.  McGrath  is  full  and  clear 
as  to  her  sanity;  but  no  candid  mind  could  hear  the  testimony 
of  Mr.  Taylor,  and  doubt.  She  informed  him  she  had  made 
her  will;  that  she  had  bequeathed  her  whole  estate  to  her 
mother,  because  she  had  been  from  infancy  weak  and  decrepit, 
and  her  mother,  with  great  care  and  pains,  had  nursed  her 
from  infancy  to  old  age.  This  is  surely  proof,  strong  and  un- 
doubted, of  memory,  of  reason,  and  of  social  affections  and 
moral  sense. 

Under  the  proof  offered  by  the  heirs  at  law  to  counteract  the 
testament,  and  destroy  the  execution  of  it,  coming,  as  it  does^ 
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moUij  from  two  of  the  subacrifaiiig  witnooom,  under  the  circum- 
stances detailed,  and  at  the  distance  of  twenty  years  after  their 
Attestation,  it  is  proper  to  remark  that  such  proof  from  the  at- 
testing witnesses  ought  to  be  received  with  great  jealousy.     In 
Mudmm'8  coBe^  Skinner,  79,  cited  by  Powell  on  DeviBCs,  708,  the 
will  was  proTod  against  the  oath  of  two  of  the  attesting  wit- 
nesses, who  would  have  destroyed  its  effect  by  swearing  that 
the  testatrix  did  not  publish  it,  and  that  another  guided  his 
hand;  yet  upon  the  force  of  their  signatures  as  witnesses  and 
other  circumstances,  the  will  was  established.    In  Digged  oase^ 
cited  in  Powell  on  Devises,  710,  the  person  who  wrote  the  will, 
And  was  an  attesting  witness,  swore  that  the  testator  was  of 
sound  mind;  the  two  other  witnesses  swore  he  was  of  unsound 
mind,  but  the  verdict  found  the  will  a  good  testament.     In 
Lowe  V.  Miffe^  Black.  865,  the  will  was  established,  notwith* 
standing  all  the  subscribing  witnesses  swore  the  testator  was 
utterly  incapable;  to  encounter  this,  other  persons  who  were 
with  the  devisor  on  the  day,  two  physicians  who  occasionally 
attended  him,  and  several  others,  strongly  deposed  to  the  sanity 
of  the  testator.    The  jury  brought  in  a  verdict  to  establish  the 
will.    The  testimony  of  the  subscribing  witnesses,  as  to  the 
state  of  the  testator's  mind,  at  the  time  they  were  called  in  to 
attest,  is  not  uncontrollable:  Gilb.  Bep.  Eq.  264.    In  OoodtiUe 
on  the  demise  of  Alexander  v.  Clayton  and  osiers,  4  Burr.  225,^ 
the  witnesses  who  attested  the  vnll  were  called  to  give  evidence 
against  their  own  attestation.    Other  witnesses  were  called  to 
support  the  will.     The  whole  court  expressed  their  disapproba- 
tion of  permitting  witnesses  to  give  evidence  against  the  will,  to 
which  they  acknowledged  they  had  attested  as  subscribing  wit- 
nesses.    The  court  mentioned  that  there  were  several  cases, 
both  upon  bonds  and  wills,  where  the  attestation  of  witnesses 
had  been  supported  by  the  evidence  of  other  witnesses,  against 
the  attesting  witnesses  who  denied  their  own  attestations.    Lord 
Mansfield,  declared:  **  It  is  of  terrible  consequence  that  wit- 
nesses to  wills  should  be  tampered  with  to  deny  their  own  attes- 
tations." 

From  the  whole  evidence,  the  court  is  satisfied  that  the  testar 
trix  was  of  sound  mind,  and  that  the  will  offered  for  probate 
was  published  with  the  solemnities  required  by  the  statute* 

It  is,  therefore,  considered  by  the  court,  that  the  judgment  of 
the  county  court  be  reversed;  that  the  said  last  will  and  testa- 
ment of  Alsey  Howard,  deceased,  be  recorded  in  tins  court,  and 

1.  Almtmdtr  r,  Cldyton,  4  Burr,  22M. 
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that  the  original  he  certified  to  the  said  county  of  Jessamine  as 
having  been  fully  proved  in  this  court,  and  to  be  there  recorded, 
and  that  they  take  such  further  order  thereupon  as  the  law  re- 
soiree. 
The  appellant  to  recover  his  costs  in  this  behalf  eipended. 


See,  M  to  what  is  soffioieiit  pablication  of  a  will:  SweU  v.  Boardmanf  2  Am. 
i)e&  16;  note  20.  As  to  boxden  of  proviog  testator^s  insanity:  Jaek$im  ▼. 
Van  Duaen,  4  Id.  330. 


McCuKDY  V.  Bbeathitt.   , 

[5  T.  B.  HonOE,  982.] 

Pabol  BvmKBro— IfnxAKSB,  whbk  Cobiubctid  Bt. — Ftool  ovidenoe  is  ad« 
miMBhlii  to  oomct  a  mistake  in  a  written  contract^  when  snoh  mistake 
is  cansed  by  the  artifice  of  one  of  the  parties;  and  a  contract  so  cor- 
rected may  be  specifically  enforced. 

AsPBAL  from  the  Logan  oirouit.  Bill  in  cbanoery.  The  opin- 
ion states  the  case. 

MayeB^  for  the  appellax^. 
CriUenden^  contra. 

By  Ooorty  Bibb,  C.  J.  By  articles  of  agreement  between  Card- 
well  Breathitt  aud  James  D.  McCurdy,  on  the  eleventh  of  Jan- 
viaiy,  1818,  the  latter  sold  to  the  former  a  tract  of  land,  for 
which  Breathitt  stipulated  to  execute  four  notes;  three  of  three 
hundred  dollars  each,  and  the  last  of  two  hundred  and  eighty- 
seven  dollars  and  fifty  cents,  payable  in  successive  annual  pay- 
ments; the  first  to  be  due  January,  1819,  and  so  on.  Instead 
of  executing  four  notes,  that  part  of  the  agreement  was  not 
carried  into  efiect  until  the  twenty-seventh  of  January,  1819, 
when  the  two  first  notes  of  three  hundred  dollars  each  were 
blended,  and  one  note  for  six  hundred  dollars,  payable  first  of 
January,  1820,  was  executed,  and  two  others  as  before  stip- 
ulated. 

On  the  twenty-sixth  of  June,  1820,  it  was  agreed  between 
the  parties  that  McCurdy  should  take  back  the  land;  that 
Breathitt  should  pay  the  balance  due  on  the  supposed  first  note 
of  three  hundred  dollars,  having  paid  thereof  one  hundred  and 
sixty  dollars;  that  he  should  pay  sixty-two  dollars  and  fifty 
cents  to  Mrs.  Hunter,  and  should  have  the  cedar  standing  on 
the  land,  within  certain  specified  boundaries. 

In  reducing  this  contract  to  writing,  Breathitt  labored  under 
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a  mistake  in  8upp:>sing  that  the  notes  had  been  execated  accord- 
ing to  the  original  agreement,  and  that  the  first  note  was  foi 
three  hundred  dollars,  instead  of  six  hundred  dollars. 

McCurdj,  perceiving  that  Breathitt  was  under  that  mistake, 
did  not  correct  it,  but,  by  artifice,  drew  the  contract  of  1820, 
binding  himself  "  to  give  said  Cardwell  all  the  notes  he 
received  from  him  in  a  former  contract  for  said  land,  except  the 
first  note;"  in  other  respects  the  writing  is  drawn  according  to> 
th^  agreement.  Breathitt,  under  the  mistake,  and  McCurdj 
not  correcting  it,  but  endeavoring  to  profit  by  his  artifice,  mu» 
tually  signed  the  article  so  drawn.  Breathitt  paid  up  the  money 
according  to  the  contract  of  1820, 

But  McCurdy  afterward  demanded  payment  of  six  hundred 
dollars,  and,  insisting  on  the  mistake  so  committed,  obtained  a 
judgment  at  law.  Breathitt  exhibited  his  bill  for  relief  against 
this  mistake  on  his  part,  and  artifice  on  the  part  of  McCurdy, 
and  by  the  decree  of  the  circuit  court  obtained  a  perpetual  in- 
junction against  the  judgment  at  law,  from  which  MoCurdy  haa 
appealed. 

The  parol  evidence  was  objected  to,  but  the  objection  was- 
not  sustained  below;  and  that  question  is  again  stirred  in  thi» 
court. 

2.  It  is  argued  for  the  appellant  that  if  the  parol  testimony 
should  be  thought  competent  and  suflScient  to  prove  the  allega- 
tions as  set  up  in  the  bill,  yet  the  court  should  do  no  more  than 
cancel  the  writing  executed  in  1820,  and  restore  the  parties  to- 
the  state  in  which  they  were  before  that  writing  was  executed, 
without  enforcing  the  agreement  of  1820,  as  claimed  by  the 
bill. 

The  questions  as  to  the  admissibility  of  parol  proof  to  prove 
the  mistake  in  the  written  agreement,  and  the  propriety  of  rec- 
tifying the  mistake,  amending  the  writing,  and  decreeing  specifie 
execution  of  it,  as  so  amended,  were  fully  discussed  by  Chancel- 
lor Kent,  in  OiUespiey.  Moon,  2  Johns.  Oh.  593  [7  Am.  Dec.  659], 
and  the  effect  of  the  statute  of  frauds  was  considered.  The  casea 
upon  these  subjects  are  reviewed;  many  cases  are  cited  of  mistakes 
in  bonds  and  other  writings  being  rectified,  and  the  writings 
amended  and  decreed  as  amended.  Upon  full  consideration  of 
these  questions  as  to  the  competency  of  parol  proof  to  establish 
a  mistake  in  the  written  agreement,  as  to  the  effect  of  the  statute 
of  frauds,  and  as  to  the  propriety  of  amending  the  writing  by 
rectifying  the  mistake  and  decreeing  specific  execution  accord* 
ing  to  the  amendment,  he  gave  relief  upon  parol  proof  against 
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the  denial  of  the  answer,  by  reotif  jing  the  mistake,  and  decree- 
ing specific  execution  accordingly,  on  behalf  of  the  complaix>* 
ani.  The  like  determination  was  made  in  case  of  Liggettm 
Heirs  y.  AMey,  6  litt.  178. 

The  court  is  fully  satisfied  of  the  mistake  and  of  the  artifice 
by  which  Breathitt  was  induced  to  sign  the  agreement  as  drawn» 
and  signed  also  by  McCurdy,  not  fully  expressing  the  true 
agreement.  There  is  no  positive  inconsiBtency  between  the 
contract  as  proved  and  that  contained  in  the  writing,  and  the 
parol  proof  does  not  add  a  new  and  substantive  stipulation  not 
contained  in  the  agreement,  but  only  corrects  that  wherein 
Breathitt  is  by  inference  bound  to  pay  more  than  he  was  to  paj 
according^  to  the  agreement.  It  is  rather  expunging  than  add- 
ing a  stipulation.  It  is  correcting  a  mistake  by  which  the 
writing,  as  drawn,  is  made  to  contain  by  inference  more  thaia 
the  contract. 

Decree  affirmed  with  costs. 

Paeol  Pboov  may  bo  admitted  to  oonoet  a  oiiotako  In  a  writton  oontnMis 
OOmpie  ▼.  Mwm,  7  Am.  De&  569;  note,  667:  Chapman  v.  AUm,  1  Id.  2Aa^ 
r.  Hotmer^  Id.  68$  WaMwm  v.  MerriiU,  2  Id.  69. 


Gbeathouse  V.  Bbown. 

[6  T.  B.  Moaxos,  9B0.] 

feixvn  or  FRAum— ExaounoN  SALra.— It  ia  not  neoaMaty  that  t&eiw 
ahoald  be  an  aotoal  delivery,  and  change  of  poeioerion  of  peiioinal  prop* 
erty  aold  under  ezecation  to  render  the  aale  valid;  the  poUidty  of  th» 
aale  dispenaea  with  the  neoenity  of  a  delivery. 

AnsAi*  &om  the  Spencer  circuit.  Trespass.  The  opinmii 
states  the  case. 

CriUenden  and  Denny,  for  appellants. 

By  Coart,  Bibb,  0.  J.  Brown  declared  against  Greatbons* 
and  Carrico  for  trespass  vi  et  armis,  et  de  bonis  asportaiia;  the 
defendants  pleaded  not  guilty;  the  jury  found  the  issue  for  the 
plaintiff,  and  assessed  his  damages  at  one  hundred  and  twentjr 
dollars,  for  which  judgment  was  rendered.  The  defendants 
moved  for  a  new  trial,  and  assigned  for  cause  that  the  verdict 
is  against  evidence;  second,  that  the  court  misdirected  the  jfoary; 
the  court  overruled  the  motion. 

In  the  progress  of  the  trial  the  defendants  took  a  bill  oi  ex* 
ception,  which  presents  the  only  question  in  the  cause;  fov 
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there  is  no  exception  to  the  opinion  of  the  court  upon  the 
-motion  for  the  new  trial,  nor  is  the  whole  evidence  stated. 

'The  plaintiff  Brown  purchased  the  cattle  and  hogs  at  apuhlio 
"sale  made  at  the  instance  of  Carrico,  bj  virtue  of  a  distress 

•  warrant  issued  by  a  justice  at  the  instance  of  Carrico  against 

•  Stanley  P.  Gower.    After  this  purchase  Brown  put  the  cattle 

•  into  a  pasture  which  he  had  previously  rented  of  Gower,  his 
^brother-in-law,  and  employed  Mr.  Welsh,  another  broiher*in- 
'4aw,  to  salt  the  cattle  for  the  plaintiff.  Brown.  Gower  was 
«baut  to  move  out  of  the  county,  but  staid  some  weeks  after 
the  sale,  and  then  did  remove.  During  his  stay,  Gower's 
family  milked  several  of  the  cows  which  were  of  the  stock  of 
cattle  purchased  by  the  plaintiff  Brown,  after  the  sale;  Mr. 

-ELardin  advanced  for  the  plaintiff  the  purchase-money. 

iThe  defendants  gave  in  evidence  a  judgment  in  favor  of 
X!arrico,  and  an  execution  issued  thereon  and  put  into  the  hands 
of  the  sheriff  subsequently  to  the  former  sale,  made  at  the  in- 
stance of  Carrico,  and  purchase  of  Brown;  which  last  execu- 
tion Carrico  caused  to  be  levied  upon  the  hogs  and  cattle 
formerly  sold  and  purchased  by  Brown,  under  the  distress 
warrant,  and  by  force  of  this  last  execution  the  hogs  and  cattle 
were  taken  and  carried  away  from  the  plaintiff. 

The  defendants  moved  the  court  to  instruct  the  jury  that  if 
they  believed  that  the  hogs  and  cattle  were  left  by  Brown  in 
the  possession  of  Gower,  it  was  a  fraud  in  law,  and  they  must 
find  for  the  defendants;  the  court  refused  that  instruction,  but 
directed  the  jury  that  if  they  believed  from  the  whole  evidence 
that  the  purchase  of  the  hogs  and  cattle  by  Brown  was  color- 
able and  fraudulent,  they  must  find  for  the  defendants;  to  the 
opinion  of  the  court  in  refusing  to  give  the  instructions  as  asked, 
the  defendants  excepted. 

This  court  can  not  perceive  any  ground  of  just  exception  by 
the  defendants  below  to  the  opinion  of  the  court;  it  placed  the 
cause  before  the  jury  upon  the  proper  and  only  just  cause  for 
vitiating  the  purchase  of  Brown,  and  justifying  the  subsequent 
acts  of  Carrico,  in  causing  the  property  to  be  seized  in  execu- 
tion of  his  judgment.  It  can  not  be  admitted  as  a  legal  propo- 
sition, that  a  purchase  at  public  auction  from  an  officer  of  the 
law,  fairly  and  openly  made,  is  rendered  null  and  fraudulent 
because  the  purchaser  leaves  the  property  in  the  possession  of 
the  former  owner.  Such  an  open  public  purchase  and  transfer 
of  property  does  not  come  within  the  reason  of  the  case  of 
Hamilton  v.  RusseXl^  1  Cranch,  309,  and  the  cases  decided  upon 
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prirate  sales  between  vendor  and  vendee.  The  publicity  of  the 
transaction  divests  it  of  its  t^dency  to  deceive  others,  and  the 
court  placed  the  subject  upon  the  proper  inquiry,  whether 
the  purchase  by  Brown  was  only  colorable  and  to  the  use  of 
Gower.  But  the  court  might  have  refused  the  instruction  as  a 
mere  abstract  proposition  not  bottomed  on  any  color  of  evi- 
dence. The  plaintiff.  Brown ,  had  put  the  cattle  into  a  field 
which  he  had  previously  rented,  and  employed  a  person  to  look 
to  them  for  him.  The  milking  of  some  of  the  cows  by  Gk>wer'» 
&mily,  not  even  proved  to  be  by  permission  of  Brown,  was  no 
efidence  of  a  possession  in  Gower,  whereon  to  ground  the  in- 
atmctions  moved. 
Judgment  affirmed,  with  damages  and  costs. 


Eluot  t;.  Wabino. 

(6  T.  B.  MosBOi^  8S8.] 

PlBXiBi— Who  abs  Kboossabt.— The  aangnor  of  a  Jndgmtnt  ahoold  b» 
made  a  party  to  a  bill  brought  by  an  aangnee  againat  a  hnaband  to  appi  j 
certain  property  to  the  aatia&iction  of  the  Judgment;  and  when  the  prop- 
erty mmf^t  to  be  80  applied  is  the  wife'a  diatribative  ahare  in  her  £atber^» 
eatate^  ahe  ahonld  alao  bo  a  party. 

HmBAim  Aim  Wifs.—At  law,  hnaband  and  wife  are  treated  aa  one  peraoow 
yet  equity  frequently  treata  them  aa  different. 

Win's  EsTATB— Whin  Appleed  to  Husbasd's  Bxbis.— Equity  will  pro» 
vide  a  anfficient  maintenanoe  for  a  wife  nnd  her  ohildren  oat  of  property 
deaiwnding  to  her  during  coverture  from  her  father,  before  requiring  auch 
pwiperly  to  be  applied  to  the  latiafaction  of  the  olaima  of  her  huabaad'a 


AmuL  from  'Woodford  dxmiit.  Bill  in  chanoeiy.  The  opia-* 
ion  stales  the  ease. 

Baggm  and  Ltrnghborougk^  for  appeUants. 

WioU^e,  canira* 

By  Court,  Mills,  J.  Waring,  the  appellee,  filed  these  twia 
hois,  setting  np  two  jadgments  at  law  obtained  against  Elliok 
in  favor  of  other  persons,  and  assigned  by  the  plaintifb  thereiia 
to  Wanng  after  the  judgments  were  rendered,  and  alleging  tha^ 
eieeafcions  had  been  issued  thereon,  with  returns  of  no  estate,. 
Elliot  being  insolvent.  He  also  states  that  Elliot's  wife'a  fatheo- 
had  departed  this  life  intestate,  leaving  a  large  estate,  a  great 
portion  of  whieh,  both  real,  personal  and  slaves,  had  thus  de» 
sosnded  to  EUiot  in  right  of  his  wife;  and  that  BlUot  and  h]» 
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^nfd»  knowing  that  it  would  be  subject  to  •these  and  othei 
judgments,  had,  a  few  days  after  the  death  of  his  father-in-law» 
united  in  a  sale  and  conveyance  thereof  to  her  brother,  the  ad- 
■niaistrator  of  the  father-in-law,  and  that  the  brother  had  exe- 
cuted his  notes  for  three  thousand  dollars,  the  feigned  price 
thereof,  not  to  Elliot,  but  to  Benjamin  Taylor,  as  trustee  for 
Mrs.  Elliot  and  her  children.  He  charges  that  this  couTeyanoe 
is  fraudulent,  prays  that  it  may  be  set  aside,  and  the  estate 
subjected  to  his  demands,  which  he  held  as  assignee;  or,  if  the 
conveyance  was  not  fraudulent,  his  demands  might  be  satisfied 
cut  of  the  price  due  from  the  purchaser  to  the  aforesaid  trustee. 

Elliot  answered  that  it  was  the  intention  of  his  father-in-law 
to  give  him  no  more  of  his  estate,  knowing  his  hoi>ele8S  in- 
eolvency,  and  to  settle  whatever  portion  he  designed  for  her  in 
the  hands  of  trustees  for  the  use  of  herself  and  children;  but 
lie  died  intestate  suddenly,  without  having  made  such  dispo- 
sition, and  he,  Elliot,  knowing  the  intention  of  her  father,  ex- 
ecuted the  deed  immediately  after  his  death  in  conformity 
thereto,  believing  it  an  act  of  justice  thus  to  place  it  beyond  his 
own  control,  for  the  purpose  of  supporting  his  wife  and  chil- 
^Lren,  who  must  otherwise  come  to  want. 

The  trustee  answered  that  he  accepted  the  trust  at  the  re- 
quest of  the  parties,  to  hold  the  estate  for  Mrs.  Elliot,  and 
'Was  not  apprised  of  any  fraud  therein,  and  knew  but  little 
shout  any  demands  against  Elliot.  The  purchaser  did  not 
snswer. 

The  court  below  set  aside  the  deed  as  fraudulent,  and  directed 
the  judgments  of  the  appellee  to  be  satisfied  out  of  the  estate. 
If  there  was  no  other  objection  to  this  proceeding  than  the 
mode  in  which  the  decree  is  rendered,  we  should  be  compelled 
to  reverse  it.  After  setting  aside  the  deed,  without  taking  any 
scoount  of  the  estate  descended  to  Mrs.  Elliot,  or  there  being 
any  part  of  the  pleadings  or  exhibits  showing  what  kind  of 
estate  it  is,  or  in  what  it  consisted,  the  court  appointed  com- 
missioners, and  licensed  them  by  the  decree  to  go  and  take  the 
estate  descended  to  Elliot  in  right  of  his  wife,  by  that  de- 
scription only,  and  to  sell  so  much  thereof  as  would  satisfy  the 
demands  of  the  appellee. 

Without,  however,  dwelling  on  this  point,  there  is  a  defect 
cf  parties  to  the  bill.  The  original  holders  of  these  judg- 
ments still  hold  the  legal  title  thereto;  and  judgments  not 
being  vendered  assignable  by  law,  the  assignments  only  passed 
sa  equity  to  the  appellee,  'and  therefore,  according  to  formal 
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deciBions,  they  -^ere  necesBary  parties  to  the  suit,  and  ought 
to  have  been  brought  before  the  court  preyious  to  rendering  any 
decree  in  favor  of  the  appellee.  But  there  is  a  more  importaDt 
party  which  ought  to  be  made  before  any  decree,  and  that  is 
Mrs.  Elliot  and  her  children. 

It  is  urged  that  she  can  have  no  interest  therein,  as  the  estate 
descended  to  her  vested  in  her  husband,  and  became  liable  to 
his  debts.  It  will  be  found,  however,  that  she  has  an  equita- 
ble interest,  which  the  chancellor  will  not  fail  to  uotice.  It  is 
eertainly  true  that  whatever  chattels  and  slaves  the  wife  may 
possess  at  her  marriage,  become  the  property  of  her  husband  on 
the  marriage,  and  whatever  comes  or  accrues  to  her  during  cov- 
erture vests  in  the  husband,  according  to  the  course  of  the  com- 
mon law.  But  it  is  equally  true  that  the  chancellor  will  not 
lend  his  aid  to  enable  the  husband  to  get  at  the  estate  of  the 
wife  where  he  is  not  possessed,  until  he  shall  make  for  her  sep- 
arate use  a  suitable  provision  out  of  it.  Though  husband  and 
wife  are  counted  in  law  one  person,  yet  equity  frequently  treats 
4hem  differently;  and  there  the  husband  may  sue  the  wife,  or 
the  wife  the  husband,  and  they  may  be  permitted,  ia  certain 
^sases,  to  sue  and  defeud  separately.  While  it  is  necessary  for 
family  government,  and  also  to  the  relation  to  the  rest  of  society 
in  which  the  husband  and  wife  may  stand,  that  there  should  be 
but  one  will  to  govern,  and  one  owner  of  property,  yet  there 
are  great  abuses,  as  well  as  hardships,  growing  out  of  that  rule, 
which  courts  of  law  can  not  correct  or  relieve;  and  equity, 
therefore,  will  interpose  and  give  redress.  One  of  these  hard- 
ships is  the  suffering  of  the  wife  and  children  from  the  im- 
prudence of  the  husband;  and  equity  will  often  relieve  it  by 
providing  for  the  maintenance  of  the  wife,  especially  out  of  an 
estate  originally  belonging  to  her  in  her  own  right. 

It  is  evident  in  this  caise  that  there  had  been  no  distribution 
made  of  this  estate  to  Elliott  previous  to  the  conveyance  to  the 
trustee  for  the  use  of  the  wife,  and  that  is  not  pretended.  The 
l^al  title,  therefore,  of  the  chattels  and  slaves  was  not  in  Elhot, 
and  to  get  at  them  himself  and  recover  them  from  the  hands  of 
the  administrator,  he  would  have  had  to  have  brought  a  suit  in 
the  name  of  himself  and  wife,  and  in  such  suit,  though  it  had 
not  been  expressly  asked  by  the  wife,  the  chancellor  might  and 
would  have  directed  a  suitable  provision  for  the  wife  and  chil- 
dren by  a  setUement,  before  any  decree  would  have  been  ren- 
dered in  the  husband's  favor,  and  would,  by  the  aid  of  a  master, 
have  fixed  on  the  extent  q{  (his  provision;  Q^fen4^.n  y.  Qxenden^ 
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2  Vem.  494;  Bosvill  v.  Brander,  1  P.  Wms.  459;  Jackson  v.  WiU 
liama,  2  Id.  S82^;  Broum  v.  Mon,  3  Id.  202;  Jewaon  t.  Moulaon, 
2  Atk.  417;  Grey  v.  Kentish,  1  Id.  280;  1  Yes.  539;  Howard  v. 
Mqfatt,  2  Johns.  Ch.  206. 

If  this  would  have  been  done  in  the  case  of  the  husband's  owd 
application  to  the  court  of  equity,  so  it  would  be  done  in  the 
case  of  others  claiming  under  him  and  applying  to  the  court  for 
redress.  The  only  doubt  in  this  case  must  arise  from  the  cir- 
cumstance of  the  complainant  below  being  a  creditor;  and  the 
inquiry  is,  whether  a  creditor,  seeking  to  subject  the  estate  com* 
ing  through  the  wife,  to  the  debts  of  the  husband  will  be  subject 
to  the  same  rule. 

This  creditor  had  to  come  to  a  court  of  equity  for  redresa;  and 
as  he  does  so,  we  will  find  the  rule  as  to  him  is  the  same;  for 
whenever  such  estate  of  the  wife  comes  within  the  reach  of  the* 
court,  the  same  rule  will  be  applied.  It  is  true,  family  settle* 
menta  made  by  the  husband  after  marriage  are  generally  void  aa 
to  the  creditors;  but  this  will  not  hold  always  as  to  the  estate 
of  the  wife,  which  the  husband  has  never  possessed,  and  on  the 
credit  of  which  the  husband  can  not  be  supposed  to  have  con- 
tracted; and  this  is  more  emphatically  true  with  regard  to  an 
estate  which  falls  to  the  wife  during  coverture  by  bequest  or  de- 
vise or  by  inheritance,  especially  when,  by  the  imprudence  oor 
misf ortunes  of  the  husband,  the  wife  and  children  are  in  danger 
of  distress. 

Equity  in  such  case  will  not  only  refuse  to  bring  the  estate 
jnto  the  power  of  a  creditor,  who  never  could  have  trusted  to 
that  fund  when  he  dealt  with  the  husband,  but  has  even  sns- 
tained  a  bill  in  favor  of  the  wife  enjoining  the  proceedings  of  a 
creditor  till  she  should  have  a  reasonable  provision  made  for  her 
out  of  the  fund:  1  Atk.  192;  Vandenanker  v.  Desbrough,  2  Vem.  96; 
Xenny  v.  CiiaU,6Johns.Oh.464;  Olenn^.  Fish,6Id.  W;  Sdm- 
Jondv.  Jfyers,Id.25;Id.  178^,  and  oases  therein  dted.  Inthecase 
of  Kenny  v.  CUoU,  the  late  chancellor  of  New  York  has  reviewed 
the  decisions  of  the  British  chancery  with  his  usual  ability,  and 
has  established  his  positions  by  precedent  beyond  controversy^ 
and  concludes  thus:  ''  If  the  wife's  personal  fortune  be  vested  in 
trustees,  or  be  in  any  other  way  under  the  control  of  the  court,, 
or  placed  within  its  reach,  the  court  will  not  snffiar  it  to  be  re- 
eovered  until  an  adequate  provision  be  made  for  her.'' 

The  case  of  Haviland  v.  MyerawuB  a  bill  by  the  wife  to  eojoiii 

1.  Jmoobtm  T.  WaUamt,  1  P.  Wms.  88S, 

9.  tfkrr  T.JMcr.  6  Jotaiw.  Oh.  83, 10  Am  Dm.  no.  9,  MmOmAr^MImm, 
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the  ereditoTB  of  the  husband  from  pioceeding  against  the  per* 
■onal  estate  of  the  wife;  and  in  refusing  to  dissolve  the  injuDC* 
tion,  the  same  chancellor  uses  these  broad  expressions:  ''The 
mle  is  settled  by  the  cases  referred  to  in  the  opinion  delivered 
in  Kenny  t.  UdaU,  And  by  the  recognition  in  that  opinion  of 
the  doctrine  of  those  oases  that  the  wife's  equity  to  a  suita* 
ble  provision  for  the  maintenance  of  herself  and.  children 
out  of  her  separate  real  and  personal  estate,  descended  or 
devised  to  her  daring  coverture,  is  well  established,  and  will 
prevail  equally  against  the  husband  or  his  assignees  and  against 
any  sale  made  or  lien  created  by  him,  even  for  a  valuable  con- 
flideiation»  or  in  payment  of  a  just  debt.  It  was  immaterial 
whether  the  suit  in  protection  of  that  equity  be  instituted  by  the- 
wife  or  by  any  other  person  in  her  behalf.  It  may  be  instituted, 
as  in  this  case,  by  the  wife  against  a  creditcM*  at  law  to  restraixk 
Um  from  tooching  the  property;  and  the  equity  may  be  extended 
if  the  cinsoiDatanoes  of  the  case  should  require  it,  to  the  whole 
of  the  real  and  personal  estate  so  devised  or  descended  to  the- 
wife." 

Whether  the  rule  should  be  applied  as  broadly  as  here  laid 
down,  except  to  cases  where  the  wife  previously  had  a  separate 
estate  by  an  anti-matrimonial  contract,  we  need  not  inquire. 
Zhe  authority  is  suffieient  to  show  that  Mrs,  Elliot  has,  even  by^ 
the  complainant's  own  showing,  a  strong  equity  in  the  fund  now^ 
in  contest,  not  only  to  be  heard  as  defendant,  but  that  she,  by 
her  hall,  cmt  czoss-faill,  may  controvert  the  complainant's  right 
to  a  part  or  the  whole  of  this  estate;  and  that  his  right  to  come 
m  at  all  must  depend  essentially  upon  the  inquiry  whether  the 
amount  descended  to  her  is,  or  is  not,  a  reasonable  provision^ 
for  the  support  of  herself  and  children  under  the  circumstances, 
of  the  ease;  and  the  circumstances  are  the  insolvent  or  hope* 
less  condition  of  her  husband,  and  his  prudence  in  management, 
her  prospects  for  support  without  this  fund,  and  whether  she 
has  any  other  resources,  the  number  of  her  children,  and  the 
•mount  necessary  for  her,  and  such  like  facts  and  circumstances- 
attending  the  case. 

It  is  unsecesaary  for  us  to  say  anything  now  on  the  merits  of 
the  sale  made  by  herself  andhnsband  of  the  estate,  as  its  merits- 
may  be  a  more  proper  inquiry  on  a  final  hearing,  when  all  the 
parties  are  before  the  court  It  might  turn  out  that,  if  the  sale 
was  for  the  value  of  the  estate,  the  chancellor  might  then  let 
it  stand,  and  seeure  enough  of  its  proceeds  for  the  wife,  by^ 
properly  vesting  the  fund  for  that  purpose;  for  we  are  not  pre^ 
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pared  to  aay  on  the  glimpse  of  that  sale  vhioH  is  afforded  us, 
that  it  is  fraudulent^  especially  as  it  was  the  sale  of  a  fund 
which  the  wife  had  the  right  to  have  secured  to  her  in  part,  at 
least,  by  application  to  a  court  of  equity,  that  onleal  of  fraud. 
Or,  if  it  is  for  too  little,  and  thereby  the  interest  of  the  com- 
plaining creditor  is  injured,  the  court  might  direct  the  true  value 
to  be  ascertained,  and  direct  the  transaction  to  be  set  aside  in 
order  that  the  creditor  might  come  at  the  excess,  if  it  shall  turn 
out  under  all  the  circumstances  oif  the  case  that  the  whole  of 
the  estate  descended  is  an  unreasonable  provision  for  the  wife 
and  children.  There  is,  however,  an  absolute  necessity  that 
Mrs.  Elliot  should  be  made  a  party,  and  be  allowed  to  assert 
her  rights  before  the  estate  is  subjected  to  the  demands  of  the 
creditor. 

We  can  not  help  remarking  that  it  is  somewhat  singnlar  that 
the  principles  which  we  have  now  recognized  should  have  here- 
tofore been  passed  in  our  courts  in  such  entire  silence,  especially 
as  it  might  be  expected  that  cases  would  frequently  occur 
demanding  their  application;  and  there  are  but  few  principles  of 
«  court  of  equity,  touching  the  domestic  relations  of  society, 
better  established,  or  more  often  recognized  for  more  than  a 
centuiy  past. 

The  decrees  must  each  be  reversed,  with  costs,  and  each  cause 
be  remanded,  with  directions  to  dismiss  the  bills  with  costs,  and 
without  prejudice  to  any  future  suit  for  the  same  cause,  unless 
the  complainant  shall,  in  a  reasonable  time  given,  amend  his 
bills  and  bring  the  necessaiy  parties  before  the  court. 

Equity  will  compel  settlement  on  wife:  Okn  v.  Fisher,  10  Am.  Dec  210l 


Evans  v.  Smith. 

rs  T.  B.  MOHBOX.  863.] 

"SuLNDEB,  WHO  LIABLE  FOB. — A  penon  who  repeats  slander  heard  from  others 

indorses  it,  and  is  liable  therefor. 
EviDEMCB — ^Dbclabatidns  OF  A  Pabtt  WHEN  Admissiblb. — The  declara* 

tions  of  a  husband  made  pending  an  action  for  slander  of  his  wife,  that 

he  believed  defendant  had  not  originated  the  slander,  bat  only  repeated 

the  same,  are  admissible  in  mitigation  of  damages. 
Ck>MPB0iciBE8,   Kbootiations  FOB,  WHEN  EviDENCB. — Statements  of  facts, 

made  in  negotiations  for  compromises  are  admissible  as  evidence. 
Ikpbachment  of  a  WiTNBa& — ^Evidence  of  the  general  moral  character  of  a 

witness  is  admissible  for  the  purposa  of  impeachment,  bat  evidenoo  of 

particalar  instances  of  moral  tarpitade  is  not. 
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Ebbob  to  the  Ifadiflon  oirooit.  Action  of  slander.  Tha 
opinion  states  the  case. 

Beck,  for  plaintiff. 

Turner  f  for  defendant. 

By  Oonrt,  Mills,  J.  Erans  and  wife  brought  an  action 
against  Smith  for  slanderous  words  spoken  of  and  concerning 
the  wife,  which  was  tried  on  the  general  issue,  and  a  verdict 
and  judgment  rendered  for  the  plaintiff,  to  reverse  which,  this 
writ  of  error  is  prosecuted. 

On  the  trial  the  defendant  offered  to  prove  that  the  male 
plaintiff  had  said,  after  the  action  brought,  that  he  did  not  be- 
lieve defendant  originated  the  report  against  his  wife,  and  that 
he  had  merely  related  what  he  had  heard;  but  that  it  was  neces- 
saiy  to  sue  somebody  to  stop  the  report.  To  this  evidence  the 
plaintiff  objected,  and  it  was  rejected  by  the  court,  on  the 
ground  that  this  statement  was  made  by  the  male  plaintiff 
daring  an  attempt  to  compromise  the  suit.  That  one  who 
details  slander,  which  he  has  heard  from  others,  indorses  it,  so 
as  to  make  himself  liable  to  an  action  thereby,  can  not  be  de- 
nied. But  it  is  equally  true  that  barely  stating  what  is  told  by 
others  has  not  the  stamp  of  malice  so  strongly  imprinted  there- 
on as  original  slander,  and  the  circumstances  may,  therefore, 
be  used  in  mitigation  of  damages.  This  action,  it  is  true,  was 
brought  for  the  slander  against  the  wife;  but  her  husband  is 
united  in  the  action,  and  is  entitled  to  the  damages  recovered; 
and  the  expressions  offered  in  evidence  as  used  by  him,  al- 
though they  did  not  tend  to  show  that  the  defendant  was  not 
guilty,  yet  they  did  conduce  to  show  that  he  did  not  view  the 
slander  to  be  of  such  aggravated  character  as  original  slander 
would  have  been;  and  therefore  the  evidence  was  proper  to 
have  such  weight  as  the  jury  might  think  it  entitled  to,  in  less- 
ening the  damages  to  be  assessed  by  them. 

The  question  remains,  ought  these  admissions  to  have  been 
rejected,  because  they  were  used  pending  a  compromise?  We 
think  not.  Offers  of  sums,  prices,  or  payments,  made  during 
an  attempt  to  compromise,  if  not  accepted  are  not  obligatory 
upon  the  party  making  them,  and  can  not  be  given  in  evidence 
against  him  as  proving  his  liability  or  fixing  its  amount,  be- 
eause  he  may  make  what  offers  he  pleases  for  the  purpose  of 
baying  his  peace,  without  being  prejudiced  thereby;  but  if  a 
psiiy  pending  a  negotiatioi  for  settling  the  suit,  shall  acknowl- 
edge or  admit  facts  to  exist  touching  the  controversy,  we  are 
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aware  of  no  rule  which  exclades  such  admissions  as  not  good 
eTidence  against  him.  This  distinction  between  the  offers  of 
terms  pending  such  a  treaty,  and  the  admission  and  acknowl- 
edgment of  the  existence  of  facts,  seems  not  to  have  been  suffi- 
ciently attended  to  by  the  court  below,  in  deciding  this  ques- 
tion. For  the  admission  offered  was  certainly  an  acknowledg- 
ment of  the  existence  of  facts  proper  to  be  proTed  on  the  trial. 

As  the  cause  is  to  be  opened  for  this  error,  we  will  notice 
another  committed  against  the  defendant  which  may  again 
occnr  on  a  future  trial  of  the  cause. 

The  counsel  for  plaintiff  asked  a  witness  the  following  ques- 
tion: Is  not  the  reputation  of  a  female  witness  (naming  her) 
introduced  for  the  defendant,  that  of  an  unchaste  woman?  Has 
she  not  liyed  with  a  certain  man  as  his  wife  four  or  five  years^ 
without  having  been  married  to  himf  This  question  was  ob- 
jected to  by  the  defendant's  counsel,  but  the  court  permitted  it 
to  be  asked  and  answered. 

It  is  decided  that  the  general  moral  oharaeter  of  a  witness 
may  be  proved  either  to  corroborate  or  disoredit  him;  but  it  is 
as  dearly  settled  that^  to  disoredit  a  witness,  a  parly  oan  not 
prove  particular  instances  of  moral  turpitude,  and  the  latter 
part  of  this  question  was  evidently  an  attempt  to  do  so,  and 
therefore  ought  to  have  been  excluded  by  the  court. 

The  judgment  must,  therefore,  be  reversed,  with  oosts,  and 
the  verdict  be  set  aside,  and  the  cause  be  remanded  for  new 
prooeedings,  not  inconsistent  with  this  opinion. 


iMnAGHMXHT  ov  Wmnssn— EvnxDiGB  or  CeABionE  whbbt  Abi 
.—The  oradibility  of  witneeiM  im  alwajB  in  larae;  and  aooordins^y  gea- 
enl  evideaoe  is  receivable  to  ahow  that  the  ohaiaotar  whioh  a  witneia  hmn 
ia  aaoh  that  he  is  unworthy  to  be  believed,  even  when  npon  hia  oath.  Sodh 
evidence*  to  be  competent,  however,  mnst  be  as  to  the  impeached  witaeaaea* 
general  character  or  repatation  in  the  conminnity  in  whioh  he  haa  lived,  for 
tnith  and  veracity:  Baie$  v.  Barber,  4  <>iah.  107;  Knode  v.  WHUammm^  17 
WalL  686;  Aiwood  v.  Impmm,  20  N.  J.  Eq.  IfiO;  Skmrnnu  v.  HtlU/ter^  IS 
Biinn.  240;  Bo9weU  v.  BUuimcm,  12  Ga.  601;  8ioke$  v.  State,  18  Id.  17; 
SnMwiek  v.  Evans,  24  Id.  461;  Pka§ant  v.  State,  15  Ark.  624;  Common^ 
wmlth  V.  LawUr,  12  Allen,  686;  Wharton  on  Evidenocb  aeca.  662,  663.  Tho 
repntation  of  a  witneaa  for  tmth  and  veracity  ia  a  qneation  of  &ot  for  the 
jory,  and  the  ooort  ahonld  not  make  a  pwdiminary  examination  aa  to  the 
knowledge  of  witneaaea  called  to  testify  to  thia  fact  All  witneaepi,  eonpe- 
tent  to  give  evidence  sf  any  fact  in  a  case  are  competent  to  teatify  to  the 
fact  of  repntation  for  truth;  and  the  inqoiry  aa  to  the  amount  and  meana  of 
thia  knowledge  ii  for  the  jnry,  in  order  to  enable  them  to  aatkfjr  themaelvea 
aa  to  the  weight  and  importance  of  the  teattmony:  Baiu  v.  Sorter,  4  Onah. 
108. 
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BviDKircni  of  PAsncuLAB  Facts  or  Pabticxtlab  Transactionb  are  in* 
adminible  for  the  parpoee  of  impeaching  a  witness  for  the  reason  as  stated 
by  Best  in  his  work  on  Evidence,  vol.  1,  sec.  256:  "The  exposing  every  num 
who  comes  into  oar  ooorts  of  jastice,  to  have  every  action  of  his  life  publicly 
Kratinized,  would  keep  most  men  ont  of  them.  To  admit  character  evidence 
in  every  case,  or  to  reject  it  in  every  case  wonld  be  equally  fatal  to  justice:'* 
Newman  v.  Ifadbtn,  21  Miss.  383;  Taylor  v.  ComnumtoeaUh^  3  Bush,  608; 
Thurman  y.  Virgin,  18  R  Mon.  785;  RudadiU  v.  Slingerland,  18  Minn.  380; 
Long  V.  Morrison^  14  Ind.  595;  Shaw  v.  Emery,  42  Me.  59;  State  v.  Bruce,  24 
LL  71;  Soot  v.  HanUUon,  105  Mass.  22;  Foster  v.  Newbrough,  58  N.  Y.  481; 
Souihworth  V.  Benneti,  Id  659;  Weathers  v.  Barksdale,  30  Ga.  888.  The  doc- 
trine of  all  the  cases  at  the  present  day,  although  formerly  there  existed 
some  diversity  in  the  books  upon  the  question,  is  well  and  accurately  stated 
by  McMillan,  J.,  in  BudsdiU  v.  SUngerland,  18  Minn.  382.  He  says:  *'The 
cnly  object  in  inquiring  into  the  character  of  a  witness  is  to  ascertain  whether 
his  statements  in  themselves  are  entitled  to  credit;  if  he  is  a  truthful  person, 
they  aie^  otherwise  they  are  not.  A  witness,  therefore,  in  coming  into  court 
would  perhaps  properly  be  considered  as  asserting  his  character  for  truthful- 
ness to  be  goody  and  be  charged  with  notice  to  defend  it;  but  we  are  unable 
to  see  why  a  witness  should  be  held  reiiponsible  to  answer  for,  or  be  required 
to  meet  an  attack  upon  his  character  in  any  other  respect.  A  man  may  in* 
dnigs  in  vices  which  destroy  his  general  character,  yet  hie  truthfulness  and 
his  reputation  for  truthfulness  may  be  unimpeachable.  An  inquiry  in  such  a 
case  ss  to  his  moral  character  would  mislead  instead  of  assist  in  arriving  at 
the  object  of  investigation,  namely,  his  credibility;  it  would  in  any  event  be 
SB  unnecessary  attack  and  exposure  of  him  to  contempt  and  disgrace.  Fur- 
ther, by  such  general  inquiry  as  to  character,  the  administration  of  justice 
would  be  hindered  and  delayed  by  ooUateral  issues,  and  be  more  easily  made 
the  channel  of  venting  private  hatred  and  malioe.  For  these,  among  other 
ressons,  we  think  the  better  general  rule  is,  that  in  impeaching  the  character 
of  a  witness,  the  inquiry  in  chief  must  bo  restricted  to  his  credibility;  that 
it,  his  gsnecal  reputation  for  truth  and  veracity." 

In  conf omiity  with  the  rule  stated,  evidence  has  been  refused  of  declara- 
tions of  a  witness  of  his  own  want  of  religion:  Halley  v.  Webster,  21  Me.  461. 
Evidence  in  also  held  inadmissible  to  prove  the  bad  character  of  a  female 
witness  for  chastity,  or  to  show  that  she  is  a  prostitute:  State  v.  Smith,  7  Vt. 
141;  Commonweaith  v.  CkurehiU,  11  Mete.  538;  People  v.  TsUu,  27  Cal.  630. 

See,  as  to  evidenoe  of  general  character,  in  actions  of  slander:  Sawyer  v. 
^ertf  10  Am.  Deo.  633;  in  trespass:  Oivens  v.  Bradley,  6  Am.  Dec  646;  in 
libel:  Aovt.  Convene^  8  Id.  189. 


Fabis  t;.  Dubham. 

[6  T.  B.  MoHBOX,  897.] 

Fraubuucst  Judgmsnt — ^Who  mat  Attack. — In  an  action  by  a  creditor,  to 
set  aside  a  deed  as  fraudulent,  the  grantee  therein  may  show,  although 
his  deed  is  fraudulent  as  to  creditors,  that  the  complainant's  judgment 
was  obtained  by  fraud  and  artifice  practiced  by  him  upon  the  grantor. 

Ebbob  to  the  Green  circuit.    Bill  in  chancexy.     The  opinion 
states  the  case. 
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Mayes,  for  appellant. 
Crittenden^  contra, 

Bj  Court,  Owsley,  J.  On  the  twenty-eightli  of  March,  1817, 
Meredith  Compton  executed  a  bond  to  Joshua  Faris  for  six 
hundred  dollars.  Suit  was  afterwards  brought  bj  Faris  upon 
the  bond,  and  judgment  recovered  against  Compton  for  piinoi* 
pal  and  interest.  Upon  the  judgment,  execution  was  sued  oat 
against  the  estate  of  Compton,  but  the  amount  thereof  was  not 
made  bj  the  sheriff  to  whom  it  was  directed. 

Faris  then  exhibited  his  bill  in  equity,  for  the  purpose  of  set- 
ting aside  three  deeds  of  conveyance,  made  by  Compton  to 
James  Durham,  for  all  his  slaves  and  personal  property.  Thd 
deeds  all  bear  date  the  seventeenth  of  November,  1817,  are  re- 
ferred to  and  made  exhibits  in  the  bill,  and  are  alleged  to  have 
been  made  by  Compton,  with  intent  to  defraud  his  creditors 
and  prevent  the  collection  of  'their  just  debts.  Compton  and 
Durham  were  both  made  defendants,  and  called  on  to  answer 
the  charges  contained  in  the  bill. 

Compton  and  Durham  both  accordingly  answered;  but  Comp- 
ton afterward  departed  this  life,  and  the  cause  was  finally  heard 
as  to  Faris  and  Durham. 

In  his  answer,  Durham  denies  that  the  deeds  of  conveyance 
to  him  were  made  by  Compton,  with  intent  to  hinder  or  delay 
his  creditors  in  the  collection  of  their  just  demands,  but  charges 
that  the  deeds  were  fairly  and  h(ma  fide  made  upon  a  valuable 
consideration.  He  also  denies  that  Faris  is  a  just  creditor,  but 
alleges  that  the  bond  upon  which  he  recovered  judgment  was 
obtained  from  Compton  through  artifice  and  fraud.  He  states 
that  in  the  absence  of  Compton,  and  without  his  knowledge  or 
consent,  Faris  caused  the  bond  to  be  written,  and,  by  conceal- 
ing its  contents,  procured  it  to  be  signed  by  Compton,  under 
an  impression  and  belief  that  it  was  a  bond  for  a  conveyance  of 
land  upon  which  he  had  settled  Faris,  who  had  married  one  of 
his  daughters,  and  not  a  bond  for  money;  that  Compton  after* 
ward  denied  the  validity  of  the  bond,  and,  when  the  suit  at  law 
was  brought  against  him,  he  filed  a  plea,  in  substance  denying 
the  bond  to  be  his  deed;  but  that  after  many  continuances 
and  long  after  the  date  of  the  deeds  of  conveyances  to  him, 
Compton  was  induced,  through  the  further  fraud  and  artifice  of 
Faris,  to  withdraw  his  plea,  and  suffer  judgment  to  be  rendered 
against  him  for  the  amount  of  the  bond  and  interest,  etc.  He 
alleges  a  combination  between  Faris  and  Compton  to  recover 
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the  property  oonvejed  by  the  latter  to  him  and  to  dmde  the 
spoil  between  them.  He  insists  that  a  court  of  equity  should 
not  lend  its  aid  in  favor  of  a  claim  such  as  that  of  Faris,  origi- 
nating in,  and  conducted  throughout  with  artifice  and  fraud. 

On  hearing,  the  court  below  dismissed  Faris'  bill,  and  from 
that  decree  he  has  appealed.  In  the  examination  of  this  case, 
we  have  found  nothing  to  approve  in  the  conduct  of  either  of 
the  parties.  Faris  and  Durham,  who  are  sons-in-law  of  Oomp- 
ton,  have  both  displayed  an  unworthy  disposition  to  obtain 
from  their  old  and  helpless  father-in-law,  without  valuable  con- 
sideration, all  his  property  and  means  of  subsistence;  and  it 
would  be  difficult  to  decide  which  of  them  have  employed  the 
most  artifice  and  adroitness  to  effect  their  object.  But  it  is  not 
by  scanning  the  evidence  to  find  out  which  of  the  two  is  most 
censurable  that  this  contest  is  to  be  decided;  they  have  brought 
their  case  under  the  consideration  of  the  court,  and  it  must  be 
determined  by  those  principles  of  law  and  equity,  by  which,  in 
like  cases,  courts  of  chancery  are  governed. 

Were  we  not  at  liberty  to  travel  back  and  examine  into  the 
justness  of  the  debt  claimed  by  Faris,  but  bound  to  acknowl- 
edge him  such  a  creditor  of  Compton  as  was  designed  by  the 
makers  of  the  law  to  be  protected  by  the  statute  against  fraud- 
ulent conveyances,  we  should  have  no  hesitation  in  saying  that 
the  court  below  should  have  granted  the  relief  sought  in  the 
bill;  for  the  circumstance  of  three  absolute  deeds,  each  for  sep- 
arate parcels  of  property,  and  all  comprehending  the  whole  of 
his  slaves  and  personal  estate,  having  been  executed  by  Oomp- 
ton  to  Durham  at  the  same  time,  carries  with  it  strong  evidence 
of  fraud,  and  when  connected  with  the  further  circumstance  of 
the  property  conveyed  having,  after  the  execution  of  those 
deeds,  remained  for  several  months  in  the  possession  of  Oomp- 
ton,  proves  conclusively  the  deeds  to  be  fraudulent  and  void  as 
to  such  creditors  of  Oompton  as  were  intended  to  be  protected 
by  the  makers  of  the  statute  against  fraudulent  conveyances. 

But  while  we  admit  the  deeds  to  be  fraudulent  as  to  such 
creditors,  we  are  not  prepared  to  concede  that,  according  to  the 
principles  of  law  and  usage  of  courts  of  equity,  the  defendant 
in  the  court  below  was  not  at  liberty  to  raise  the  question,  and 
the  court  bound  to  decide,  as  to  the  justice  of  the  complainant's 
debt.  It  is  not  necessary  to  a  decision  of  the  present  contest 
to  say,  nor  would  we  be  understood  as  saying,  that  a  defendant, 
who  holds  property  under  a  fraudulent  deed,  may  protect  his 
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possession  bj  any  and  every  possible  objection  to  the  fairness 
and  justice  of  the  complainant's  demand. 

The  debt  may,  through  the  fraudulent  participation  of  the 
debtor,  have  been  contracted;  and  as  he  would  not,  in  such  a 
case,  be  relieved  from  the  effects  of  his  own  fraud,  we  would 
not  be  understood  to  say  that  any  other  to  whom  he  might 
afterwards  make  a  fraudulent  conveyance  of  his  property, 
would  be  allowed  to  protect  his  possession  of  the  property  by 
showing  the  injustice  of  the  debt.  The  fraudulent  vendee 
takes  the  property  cum  onere,  and  can  not  occupy  more  favor- 
able ground  in  defending  the  property  from  tiie  claims  of 
others  than  would  his  vendor. 

But  the  injustice  relied  on  by  the  defendant  in  this  case,  and 
that  which  we  apprehend  it  was  competent  for  him  to  urge  in 
defense  to  the  relief  sought  by  the  complainant,  did  not  arise 
from  any  improper  or  fraudulent  act  of  Gompton,  from  whom 
the  defendant  obtained  the  conveyances.  It  proceeded  from  the 
fraud  and  artifice  of  Faris,  in  procuring  the  bond  for  six  hun- 
dred dollars,  to  be  executed  by  Compton,  without  his  knowl* 
edge  of  its  contents,  and  when,  from  the  evidence  in  the  cause, 
it  is  evident  that  he  was  under  the  impression  and  belief  that 
he  was  executing  a  bond  for  the  conveyance  of  land.  This 
fraud  undoubtedly  vitiated  the  bond,  and,  if  insisted  on  bj 
Compton,  would  have  formed  a  good  ground  in  equity  for  relief 
against  the  judgment.  It  can  not,  therefore,  be  a  violation  of 
any  principle  of  equity  or  law  to  allow  the  defendant  who  holds 
under  the  deeds  from  Oompton,  though  he  does  not  occupy  the 
favored  attitude  of  a  bona  fide  purchaser,  to  avail  himself,  in 
defense  of  the  property,  of  that  equity  which  originated  before 
he  obtained  the  deeds,  and  which  would,  in  the  hands  of  his 
vendor,  have  been  an  effectual  shield  against  the  complainant's 
demand  for  relief. 

The  deeds,  though  fraudulent,  are  nevertheless  binding  be- 
tween the  parties;  and  were  the  defendant  not  permitted  to 
avail  himself  of  the  equity  which  existed  against  the  complain- 
ant's demand  at  the  date  of  the  deeds,  it  would  be  in  the  power 
of  Compton,  by  indirect  means,  to  overreach  and  do  away  the 
effect  of  those  deeds,  which,  by  legal  operation,  are  binding 
upon  him,  and  which,  by  no  direct  means,  could  be  avoided  bj 
bim. 

The  decree  must  be  affirmed,  with  costs. 

Bibb,  C.  J.,  did  not  sit  in  this  cause. 
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Bbown  V.  Beauchamp, 

[6  T.  B.  MOHBOB»  «13.1 

Chamfsbious  Contracts— What  are. — Contracts  to  aid  in  defenae  of  i 
•oit^  in  oonaideration  of  money  and  a  part  of  the  land  in  the  event  ol 
sacceaa,  are  champertoua  and  void. 

CBAMrxBTr  is  %  misdemeanor,  and  punishable  by  fine  and  imprisonment. 

Ebeob  to  the  Washington  drcoit.    Action  of  covenant.    The 
opinion  states  the  case. 

WvMife,  for  plaintiff. 

in  and  Loughborough,  contra. 


By  Court,  Bibb,  0.  J.  Beauchamp  sued  Brown  upon  a  ootc- 
nanty  by  which  it  appears  that  the  heirs  of  McOracken  had  in- 
stituted a  suit  for  a  tract  of  land  which  Benjamin  Brown  had 
<x>nveyed  to  the  defendant,  William  Brown;  that  the  defendant 
had  employed  the  plaintiff  to  attend  to  the  defense  of  the  suit 
«o  instituted  by  McCracken's  heirs,  and  if  Beauchamp  should 
'Compel  the  said  heirs  to  center  the  improvement  on  which  their 
claim  depended.  Brown  to  pay  Beauchamp  one  hundred  dollars, 
if  not,  nothing;  and  if  Beauchamp  defeated  the  claim  of  the 
lieirs,  then  Brown  to  give  Beauchamp  one  half  of  all  the  land 
within  Brown's  patent  above  where  McCracken's  lower  line 
would  come  to,  if  the  improvement  was  centered,  besides  the 
one  hundred  dollars. 

The  declaration  averred  that,  by  the  decision  of  the  court  of 
appeals,  the  claim  of  McCracken's  heirs  was  declared  invalid, 
and  demanded  the  money,  but  not  the  land,  according  to  the 
stipulations  in  the  covenant. 

The  defendant  demurred  to  the  declaration,  and  his  demur- 
rer was  overruled;  he  pleaded  that  Beauchamp,  at  the  date  of 
the  covenant,  had  not  any  interest  in  the  controversy  with  Mc- 
Cracken's heirs;  that  he  was  not  an  attorney  or  counselor  at 
law,  at,  or  before,  or  since  the  said  covenant,  and  that  the  said 
covenant  was  contrary  to  the  laws  against  champerty  and  main- 
tenance, and  void;  to  this  the  plaintiff  demurred,  and  his  de- 
murrer was  sustained. 

The  defendant  also  pleaded  that  Beauchamp  had  not  per- 
formed the  covenant  on  his  part;  to  this  the  plaintiff  demurred, 
and  his  demurrer  was  sustained. 

The  plaintiff  has  judgment  according  to  the  assessment  of 
the  jury  upon  a  writ  of  inquiry,  for  the  money  and  interestji 

I>Bo.  Vol.  XVn— 4 


82  Bbown  v.  Bcauchamp.  [Kentucky, 

amounting  to  one  hundred  and  twenty-five  dollars  and  sixty* 
seven  cents. 

Upon  the  pleadings  the  judgment  should  have  been  for  the 
defendant,  Brown,  because  the  contract  was  for  maintenance  and 
champerty. 

Maintenance  signifies  an  unlawful  taking  in  hand  or  uphold- 
ing of  quarrels  or  sides,  to  the  disturbance  or  hindrance  of  com- 
mon right.  It  is  divided  into  two  classes:  1.  BurcUia,  or  in  the 
country,  as  where  one  assists  another  in  his  pretensions  to  cer- 
tain lands,  or  stirs  up  quarrels  and  suiU  iu  the  country,  in 
relation  to  matters  wherein  he  is  no  way  concerned;  2.  Curialia, 
or  in  a  court  of  justice,  as  where  one  officiously  intermeddles  in 
a  suit  depending  in  any  such  court,  which  no  way  belongs  to 
him,  by  assisting  either  party  with  money,  or  otherwise,  in  the 
prosecution  or  defense  of  any  such  suits.  Of  this  second  class 
of  maintenance  there  are  three  species:  1.  Where  one  maintains 
another  in  his  suit,  without  any  contract  to  have  part  of  the 
thing  in  suit,  which  generally  goes  under  the  common  name  of 
maintenance;  2.  Where  one  maintains  one  side,  to  have  part  of 
the  thing  in  suit,  which  is  called  champerty;  8.  Embracery,  as 
where  one  attempts  to  corrupt,  or  influence,  or  instruct  a  juxy ;  or 
in  any  way  to  incline  them  to  be  more  favorable  to  the  one  side 
or  the  other,  by  money,  letters,  promises,  threats  or  persua- 
sions, except  only  by  the  strength  of  evidence  and  the  argu- 
ments of  counsel  in  open  court  at  the  trial  of  the  cause;  so,  also, 
by  laboring  a  juror  to  appear  and  act  according  to  conscience, 
or  by  indirect  means,  as  where  persons  procure  themselves  or 
others  to  be  sworn  on  a  juxy  to  serve  the  other  side:  1  Hawk* 
P.  0.,  c.  88,  84, 85,  pp.  586-662;  2  Inst.  212,  218;  Oo.  Idt.  868; 
1  Sand.  801. 

The  covenant  in  question  falls  directly  within  the  first  and 
second  species  of  unlawful  maintenance  of  a  suit  in  court,  thai 
is  to  say,  within  simple  maintenance  and  champerty;  for  the 
plaintiff  in  this  action  not  only  undertook  to  manage  and  assist 
in  the  defense  of  the  suit  of  McCracken's  heirs  against  Brown,, 
and  to  uphold  Brown  in  that  suit,  but  was,  in  the  event  of  suc- 
cess, to  have  a  part  of  the  land  in  controversy. 

**  Maintenance  is  an  unlawful  upholding  of  the  defendant  or 
plaintiff,  tenant  or  defendant  in  a  cause  depending  in  suit  by 
word,  writing,  countenance  or  deed:"  2  Inst.  212. 

Maintenance,  commonly  so  called,  may  be  by  assisting  another 
with  money  to  carry  on  his  cause,  or  otherwise  bearing  him  out 
IB  the  whole  or  a  part  of  the  expense  of  the  suit;  or  by  one  who» 
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hj  friendship  or  interest,  saves  a  party  that  expense  which  he 
might  otherwise  be  put  to,  or  but  endeavors  to  do  so.  And  all 
snch  persons  as  give,  or  but  endeavor  to  give,  any  kind  of  as- 
sistance to  either  of  the  parties  in  the  management  of  the  suit 
depending  between  them,  are  gmlty  of  maintenance:  1  Hawk. 
P.  G.  c.  83,  sees.  4,  5,  6  and  7,  pp.  535  and  536. 

Champerty  is  the  unlawful  maintenance  of  a  suit,  in  consid- 
eration of  some  bargain  to  have  part  of  the  thing  in  dispute,  or 
Bome  profit  out  of  it:  1  Hawk.  P.  C.  545;  Co.  Lit.  3G8.  Evefy 
champerty  is  maintenance,  but  eveiy  maintenance  is  not  cham- 
perty; for  champerty  is  but  a  species  of  maintenance,  which  is 
the  genus:  2  Inst.  207. 

In  the  definitions  of  maintenance  and  champerty,  it  is  to  bo 
observed  that  the  unlawful  intermeddling  or  upholding  consti- 
tutes the  offense.  For  some  acts  of  assistance  and  upholding^ 
are  justifiable  by  reason  of  consanguinity,  or  affinity,  or  of  inter- 
est^ or  of  the  relations  of  landlord  and  tenant,  master  and  servant, 
neighbor  and  neighbor,  attorney  or  counsellor  and  client.  The 
acts  which  may  or  may  not  be  justified  by  reason  of  any  of  these 
relationB,  are  measured  and  graduated  according  to  those  rela* 
tions  respectively,  as  will  be  seen  in  1  Hawk.  P.  C.  c.  88  and 
84. 

But  the  plaintiff  here,  from  the  pleadings  in  the  cause,  haa 
no  pretense  or  color  of  justification  by  reason  of  consanguinity, 
afiSnity,  or  interest,  or  other  of  the  relations  recognized  in  law 
fts  justifying  any  kind  of  upholding  or  intermeddling  with  the 
suit  referred  to  in  the  covenant.  The  covenant  sued  on  was  a. 
contract  and  agreement  for  unlawful  maintenance  and  cham- 
perty. 

All  these  species  and  classes  of  maintenance  are  offenses  at 
common  law.  They  are  strictly  prohibited  and  denounced  a» 
contrary  to  sound  policy,  the  peace  of  society,  and  the  safe  ad- 
ministration of  impartial  justice,  having  a  manifest  tendency  to- 
oppression,  by  encouraging  and  assisting  persons  to  persist  isk 
suits  which  perhaps  they  would  not  venture  to  go  on  with  upon 
their  own  bottoms  in  prosecution  or  defense.  They  tend  to* 
prevent  the  observance  of  the  golden  rule  and  sacred  advice:: 
"  Agree  with  thine  adversary  quickly,  whilst  thou  art  in  the  way 
with  him."  Maintenance  is  malum  in  se,  and  against  the  com- 
mon law  and  statutory  provisions  in  aid  of  the  common  law:  % 
Inst.  212;  1  Hawk.  P.  C.  c.  83,  sec.  36,  p.  543;  1  Dig.  LawsEen^ 
chap.  87.  **  Culpa  est  in  immisoere  rei  ad  se  non  pertinenti^ 
pendenie  We  nihU  innovetur"    "It  appeareth  that  the  end  of 
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champerty  and  maintenance  is  to  suppress  justice  and  truth,  or 
at  least  to  ^ork  delay,  and  therefore  it  is  malum  in  se,  and 
against  the  common  law:"  2  Inst.  208. 

All  offenders  of  this  kind  are  not  only  liable  to  action  at  the 
suit  of  the  party  aggrieved,  but  may  also  be  indicted  as  offend- 
ers against  public  justice,  and  upon  convictiou,  may  be  fined 
and  imprisoned  according  to  the  circumstances  of  the  offense. 
Contracts  founded  on  any  of  these  species  of  unlawful  main- 
tenance are  void. 

The  judgment  upon  demurrer  should  have  been  for  the  de- 
fendant below. 

It  is,  therefore,  considered  by  the  court  that  the  judgment  be 
reversed,  and  the  cause  remanded  to  the  circuit  court,  with 
directions  to  enter  judgment  for  the  defendant  in  that  ooori 
upon  the  demurrer. 

Plaintiff  in  this  court  to  recover  his  costs. 


MoBBiBON  t;.  Caldwell. 

[6T.B.Moiaox,4a6.] 

Tttlb  AcQuntED  SuBftfiQusNT  TO  CoNviTANCE  Inubjbs  TO  Whok.— Land 
aoquired  by  a  grantor  sabsequent  to  his  conveyance  of  the  same  to  dif- 
ferent grantees  inures  to  the  benefit  of  the  first  grantee,  and  is  not  liable 
for  the  debts  of  the  grantor. 

Tbustbe,  when  Estopped  moM  Assertinq  an  Outstanbino  Tftlk. — ^A 

■ 

trustee  can  not  acquire  for  his  own  benefit  an  outstanding  title  to  the 
trust  property,  and  a  conveyance  with  warranty  against  his  grantor, 
will  estop  the  trustee  from  asserting  a  chum  to  the  trust  property  ac- 
quired at  an  execution  sale  against  his  grantor. 

Estoppel.  —A  person  ignorant  of  his  claim  to  property,  is  not  estopped  from 
subsequently  asserting  it,  although  he  stands  by  and  sees  the  property 
sold  as  that  of  another. 

Spbcifio  Performance,  when  Refused. — A  decree  for  a  proper  deed  will 
be  denied,  unless  it  appears  that  a  proper  deed  was  prepared  and  pr^ 
sented  to  the  grantor,  and  that  he  refuses  to  execute  the  same. 

Appeal  from  the  Fayette  circuit.  Bill  in  chancery.  The 
opinion  states  the  case. 

Crittenden,  Chinn  and  Wicldiffe,  for  appellants. 

Hoggin  and  Loughborough^  contra. 

By  Court,  Mills,  J.  David  and  Levi  McUurtiy,  being  seised 
in  fee  of  a  tract  of  land  containing  about  sixty-five  acres,  in  the 
year  1810,  contracted  by  parol  only  to  sell  it  to  Lewis  Sanders, 
who  paid  them  part  of  the  price.     But  the  whole  price  was  not 
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paid  till  the  twentjHEieyenth  of  June,  1815,  when  they  sealed 
and  acknowledged  a  convejance  for  the  same,  which  was  duly 
recorded  forthwith.  The  deed  bears  date  on  its  face  on  the 
twenty-eighth  of  November,  1814,  but  the  acknowledgment 
twenty-seyenth  of  June,  1815,  when,  as  is  contended  by  the 
complainants  in  this  controversy,  it  was  first  signed,  sealed  and 
delivered,  and  parol  proof  is  adduced  to  show  that  such  was  the 
fact. 

Sanders,  to  secure  sundry  debts  due  the  late  Kentucky  Insur- 
ance Company,  conveyed  a  part  of  the  same  land,  together  with 
an  adjoining  piece,  to  James  Haggin  and  Thomas  T.  Critten- 
den, in  trust  to  secure  the  payment  of  these  debts  with  a  full 
power  to  sell  in  default  of  payment.  This  conveyance  in  the 
body  of  it  bears  date  on  the  sixteenth  of  February,  1814,  and 
concludes  thus:  **  In  testimony  whereof  the  parties  have  here-^ 
onto  set  their  hands  and  affixed  their  seals  this  sixteenth  day  of 
February,  1815,'*  and  then  follows  the  seals  and  signatures  of 
the  parties.  On  the  twenty-eighth  of  March,  1815,  this  deed 
'was  duly  acknowledged  and  recorded  in  the  proper  office. 

On  the  fifteenth  of  June,  Sanders,  to  secure  sundry  debts  duiB 
by  him  to  the  Bank  of  Kentucky,  conveyed  sundry  tracts  of 
land  to  said  bank,  and  among  the  rest  the  aforesaid  tract  con- 
veyed to  him  by  McMurtry,  and  interfering  with,  and  extending: 
into,  the  first  aforesaid  tract  conveyed  to  the  insurance  com- 
pany to  the  extent  of  about  thirty  acres;  and  this  collision  be- 
tween these  two  deeds  has  given  rise  to  the  present  controversy,, 
as  that  interference  is  the  matter  of  dispute.  This  deed  to  tho 
Bank  of  Kentucky  was  not  acknowledged  and  recorded  till  the 
twenty-ninth  of  October,  1817,  upward  of  two  years  after  its 
date. 

From  this  clashing  of  conveyances  arose  two  different  claim- 
ants,  from  the  two  banks  down  to  the  present  parties.  Haggin 
and  Crittenden,  the  trustees  for  the  insurance  company,  sold 
and  conveyed  to  James  Prentiss  by  deed  dated  the  twenty- 
fourth  of  November,  1817;  Prentiss  conveyed  in  trust  to  Pear- 
son, Scott,  and  January,  who  sold  and  conveyed  to  James 
Morrison,  who  devised  the  tract  to  Robert  Scott,  who  is  a  de- 
fendant in  this  suit. 

On  the  other  hand,  the  Bank  of  Kentucky  proceeded  to  fore- 
close her  mortgage  on  all  the  large  estate  conveyed  to  her  by 
Sanders,  including  this  thirty  acres  among  the  rest,  and  sold  it 
and  became  herself  the  purchaser.  But  this  sale  did  not  nearly 
discharge  the  debt  of  Sanders  to  the  bank,  and  there  was  a 
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number  of  collateral  Boreiies  bound  to  the  bank  for  the  debt  of 
Sanders,  who  were  much  dissatisfied  with  the  sale  of  the  bank 
under  its  mortgage,  and  who  prevailed  with  the  bank  again  to 
«et  up  the  same  estate  at  auction,  in  order  that  they  might 
attend  to  the  sale  and  cause  it  to  bring  a  better  price,  they  en- 
gaging to  make  up  and  pay  the  deficit,  as  Sanders  had  failed. 
Im  the  meantime  executions  of  others  had  been  levied  on  this 
estate  so  conveyed  to  the  Bank  of  Kentucky,  and  the  estate 
had  been  sold  thereby,  and  James  Haggin  had  become  the  pur- 
chaser of  part,  and  James  Cowan  of  another  part,  to  whom  the 
sheriff  conveyed.     This  title  was  supposed  to  be  dangerous  to 
the  title  of  the  Bank  of  Kentucky,  because  the  mortgage  to  the 
•bank  from  Sanders  had  not  been  recorded  in  time,  whereby  the 
-^estate  was  believed  to  be  liable  to  the  judgments  and  executions 
-^ot  <;reditors.    In  order  to  obviate  this  difficulty,  and  to  cause 
-«tlM  estate  in  this  second  sale  to  bring  as  much  as  possible  by 
^removing  incumbrances,  it  was  agreed  between  the  bank  and 
tthose  collateral  sureties  that  the  bank  should  purchase  in  the 
Uitle  of  Haggin  and  Cowan,  acquired  by  the  sheriff's  sale  before 
the  estate  was  resold.    This  was  accordingly  done,  and  the 
Bank  of  Kentucky  again  set  up  the  estate  for  the  benefit  of 
these  sureties,  at  auction.    At  this  sale,  Caldwell,  the  present 
complainant,  became  the  purchaser  of  a  tract  which  included 
this  thirty  acres,  the  matter  of  controversy,  then  claimed  and 
held  in  the  possession  of  Morrison.    Caldwell  accordingly  gave 
bond  with  surety  to  the  bank  for  the  purchase-money,  and  re- 
ceived a  conveyance. 

Caldwell  then  filed  his  bill,  making  the  Bank  of  Kentucky 
<uxd  Morrison,  in  his  life-time,  defendants;  complaining  first 
against  the  bank,  that  the  conveyance  which  they  had  given 
him  was  not  valid,  because  it  was  made  by  an  agent  of  the  bank, 
and  had  not  the  corporate  seal  affixed  thereto;  that  it  did  not 
contain  such  clauses  of  general  warranty  as  it  ought  to  have 
done  under  the  terms  of  the  sale,  and  that  the  bank  had  never 
given  him  possession,  but  Morrison  still  held  possession  of 
this  thirty  acres.  As  against  Morrison  he  alleges  that  the  con- 
veyance from  McMurtry  to  Sanders  was  antedated,  and  that 
Sanders,  of  course,  had  no  title  when  he  conveyed  to  the  insur- 
ance company,  under  which  he  held,  and,  of  course,  that  com- 
{Mtny  took  no  title,  that  the  conveyance  to  the  insurance  com- 
pany was  dated  a  year  before  it  was  recorded,  and  of  course,  it 
was  invalid  as  to  creditors  and  subsequent  purchasers  without 
notice:  and  that  the  Bank  of  Kentucky,  under  which  he  claimed^ 
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was  such  pQichaser  without  notice ;  or  if  the  Bank  of  Eentucky  got 
no  title,  and  her  conyeyance  was  not  recorded  in  time,  then  the 
executions  of  the  other  creditors  took  the  estate,  and  Haggin, 
the  purchaser  under  them,  acquired  a  good  title,  and  the  Bank 
of  Kentucky  haring  acquired  this  title  before  his  purchase,  of 
course  their  title  was  superior  to  Morrison's.  He  prays  that  the 
faank  may  complete  his  title,  by  making  it  as  it  ought  to  be;  and 
that  Morrison  may  be  compelled  to  release  his  title  and  to  sur- 
render the  possession  and  account  for  the  rents  and  profits;  or 
if  this  prayer  should  not  be  granted,  that  he  may  have  relief 
granted  him  against  the  bank  to  the  extent  of  the  purchase- 
money  for  the  thirty  acres. 

The  bank  answered,  alleging  that  the  conveyance  received  by 
the  complainant  was  received  by  him  without  objection,  and  his 
notes  given  for  the  purchase-money;  that  they  were,  however, 
willing  to  make  him  a  conveyance  with  the  seal  properly  an- 
nexed, if  it  was  not  already  done,  so  soon  as  he  would  present 
to  them  a  proper  deed.  They  deny  that  they  were  to  make  any 
warranty  by  the  terms  of  the  sale,  but  only  to  convey  their  title; 
that  they  were  not  to  deliver  possession;  that  the  complainant 
knew  of  Morrison's  title  before  he  purchased,  as  Morrison  pro- 
claimed it  at  the  sale,  and  particularly  advised  the  complainant 
not  to  buy  the  thirty  acres,  as  he,  Morrison,  would  contend  for 
it;  that  the  sale  was  not  for  their  benefit,  nor  were  they  inter- 
ested in  it,  but  that  it  was  merely  for  the  benefit  of  the  collateral 
•oreties  of  Sanders. 

Monison  having  departed  this  life,  his  executor  and  devisee 
responded  to  the  salt.  The  executor  alone  answered  the  orig- 
inal bill  setting  forth  the  title  of  the  testator  as  we  have  already 
recited  it.  He  denies  any  fraud  in  the  deed  from  Sanders  to 
the  insurance  company,  and  insists  that  the  last  date  at  the  bot- 
tom is  the  true  date;  that  the  date  in  the  body  of  the  convey- 
ance was  owing  to  the  conveyance  having  been  prepared  before 
it  was  executed,  or  by  a  mistake  of  the  writer,  who  had  put  in 
the  old  year  instead  of  the  new,  as  frequently  happened  at  the 
commencement  of  a  new  year,  as  this  date  was;  and  that  the 
date  at  the  bottom  is  the  proper  corrective.  He  insists  that  it 
is  incompetent  for  Sanders,  or  the  McMurtrys,  or  any  other 
person  claiming  under  them,  to  contradict  or  disprove  the  date 
of  the  conveyance  from  the  McMurtrys  to  Sanders,  as  the  con- 
veyance was  recorded  in  due  time;  or  if  it  is,  that  there  was  the 
same  absence  of  title  in  Sanders  when  he  conveyed  to  the  Bank 
of  Kentucky,  that  there  was  when  he  conveyed  to  the  insurance 
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company;  and  that,  as  the  former  was  not  recorded  in  due  iime^ 
Morrison  had  the  superior  equity;  and  that  the  conyejance  of 
McMurtiy,  when  made,  inured  to  the  benefit  of  the  trustees  of 
the  insurance  company,  and  therefore  Haggin  could  not  acquire 
title  by  the  sheriff's  deed. 

The  complainant  then  filed  an  amended  bill  setting  up  ad- 
ditional and  new  equity  against  the  title  of  Morrison.  He  charges 
that  Morrison  was  one  of  the  collateral  sureties  for  Sanders^ 
and  was  party  to  the  arrangement  and  agreement  made  between 
said  sureties  and  the  bank,  in  pursuance  of  which  the  estate^ 
mortgaged  by  Sanders  to  the  bank  was  brought  into  market  a 
second  time.  That  that  agreement  was  in  writing,  and  signed 
by  Morrison  for  himself,  and  by  James  Haggin  for  the  other 
sureties,  and  is  to  this  effect: 

"It  is  agreed  between  the  Bank  of  Kentucky  and  James- 
Morrison  and  others,  collateral  securities  for  Lewis  Sanders,  as 
followeth,  to  wit: 

**  1.  The  bank  will  pay  Haggin  and  Cowan  the  amount  of 
their  purchase-money,  at  the  sale  of  the  property  embraced  in 
the  deed  of  trust  made  by  the  sheriff  to  them  respectively,  witb 
interest. 

**  2.  The  collaterals  will  obtain  a  relinquishment  or  convey- 
ance  from  Haggin  and  Cowan  respectiTely  to  the  bank  of  their 
right  as  acquired  at  such  sale. 

"  3.  The  bank  shall  sell,  at  as  early  a  day  as  convenient  after 
the  tenth  day  of  July  next,  the  estate  conveyed  by  those  deeds 
of  trust  as  aforesaid,  upon  a  credit  of  one,  two,  and  three  years 
equal  installments,  payable  in  notes  on  this  institution,  or  of 
the  commonwealth,  agreeable  to  the  provisions  of  the  deeds. 

**  4.  The  amount  of  the  sales  so  made  shall  be  credited  upon 
the  two  notes,  one  of  twtoty-four  thousand  dollars,  the  other 
of  twenty-six  thousand  dollars,  in  proportion  to  their  oiigimil 
amount,  as  though  paid  when  those  notes  were  protested. 

**  5.  The  collaterals  jointly  or  severally,  or  some  of  them, 
will  secure  to  the  bank  the  balance  of  the  original  amount  of 
those  notes,  with  interest  on  such  balance  from  the  date  of 
protest,  payable  in  one,  two,  and  three  years,  from  the  date  of 
the  sixteenth  of  July,  by  notes  of  that  amount,  with  interest, 
with  security  or  a  lien  on  property  satisfactory  to  the  bank. 

"  6.  Those  BO  securing  the  institution  shall  be  permitted,  at 
their  own  cost,  to  prosecute  for  their  own  benefit,  the  indorsers 
of  Sanders  upon  the  notes  aforesaid,  and  the  obligations  of  any 
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collaterals  who  may  prove  delinquent,  without  responsibility  on 
the  part  of  the  bank  upon  any  event. 

"  7.  The  president  and  cashier  of  the  Lexington  Branch  Bank» 
and  Benjamin  Gratz>  are  authorized,  on  the  part  of  the  bank, 
forthwith  to  consummate  this  arrangement,  by  receiving  notes 
and  securities  from  the  collaterals,  giving  a  reeeipt  of  the  terms 
on  which  they  are  to  be  held,  passing  an  order  for  the  cancel- 
meut  of  the  bonds  of  the  collaterals  who  shall  comply  with  the 
terms  aforesaid,  receiving  the  relinquishment  or  conveyance 
of  Haggin  and  Cowan,  and  paying  the  amount  of  purchases 
aforesaid.  The  arrangement,  so  far  as  respects  the  matters 
previous  to  the  sale,  shall  be  fulfilled  within  fifteen  days  from 
this  date  or  time.  It  is  understood  that  the  bank  is  not  bound 
to  sell  to  any  who  shall  not  sufficiently  secure  the  price.'' 

This  agreement  was  signed  by  the  officers  of  the  bank,  and 
by  James  Morrison  and  James  Haggin,  on  behalf  of  the  col- 
laterals. Also,  to  complete  this  arrangement,  the  officers  of 
the  bank  drew  up  the  form  of  a  notice,  or  advertisement,  of  the 
contemplated  sale,  expressing  on  the  face:  '*  The  Bank  of  Een- 
tackj  will  convey  the  title  invested  in  them  by  the  trust  which 
is  deemed  unquestionable."  This  form  of  advertisement  was 
presented  to  Morrison  and  Haggin,  who  acted  for  themselvea 
and  the  other  collateral  sureties,  and  they  indorse  on  it  as  fol- 
lows, subscribing  their  names  thereto.  "  The  within  advertise- 
ment for  the  sale  of  property,  contemplated  in  the  compromise 
between  the  Bank  of  Kentucky  and  the  collateral  sureties  of 
Lewis  Sanders,  meets  the  wishes  and  views  of  the  parties." 
This  indorsement,  however,  seems  never  to  have  been  pub- 
lished with  the  advertisement.  It  is  insisted,  however,  in  the 
amended  bill,  that  Morrison,  having  entered  into  this  arrange- 
ment, and  remaining  silent  about  his  own  claim  to  the  thirty 
acres  in  contest,  and  uniting  in  imposing  upon  the  world  a 
belief  that  the  title  was  good,  can  not  be  permitted  to  claim  or 
assert  his  title  against  a  purchaser  under  that  arrangement  and 
sale,  as  the  complainant  is,  and  that  he  accordingly  ought  to  be 
compelled  to  release. 

To  this  the  executor  and  devisee  of  Morrison  answered,  that 
although  Morrison  was  a  surety  of  Sanders,  and  party  to  this 
arrangement,  and  had  been  silent  about  his  own  title  to  the 
thirty  acres,  yet  he  ought  not  to  be  prejudiced  by  any  of  these 
acts,  because  he  was  ignorant  at  the  time  that  the  two  convey- 
ances of  Sanders  to  the  insurance  company  and  the  Bank  of 
Kentucky  in  any  manner  interfered;  or  that  this  piece  of  land. 
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which  he  then  claimed  and  held  in  possession,  was  in  any  man- 
ner covered  by  the  deed  to  the  Bank  of  Kentucky,  and  for  thia 
reason  alone  he  was  silent;  and,  of  course,  nothing  was  said 
about  his  claim  to  the  thirty  acres,  nor  was  it  merged  into  this 
agreement,  or  excepted  out  of  it.  But  that  so  soon  as  he  dis- 
covered  the  interference,  and  that  this  thirty  acres  was  to  be 
sold  with  an  adjoining  piece,  he  asserted  and  made  public  hia 
title  to  all  the  purchasers  on  the  day  of  sale,  and  particularly 
to  the  complainant,  and  warned  him  not  to  purchase,  and 
assured  him  that  he,  Morrison,  would  defend  his  title  and  pos- 
session at  law  to  the  utmost;  and  therefore  the  complainant 
could  not  claim  to  be  a  deluded  purchaser  by  the  acts  of  Mor- 
rison, nor  could  he  claim  that  he  expended  his  money  under 
the  connivance  of  Morrison,  but  that  he  was  anxious  for  the 
land,  and  bought  it  at  a  risk  with  a  design  to  hold  it  by  the 
force  of  his  title. 

The  court  below  dismissed  the  bill  as  to  the  Bank  of  Ken- 
tucky; but  decreed  that  the  devisee  of  Morrison  should  release 
his  title  to  the  complainant,  and  surrender  the  possession  of 
the  land,  and  that  the  executor  of  Morrison  should  pay  the 
rents  thereof  since  the  purchase  by  the  complainant. 

From  this  decree  the  executor  and  devisee  of  Morrison  have 
appealed. 

We  shall  first  examine  the  claims  of  the  parties  as  litigated 
in  the  original  bill,  and  ascertain  who  held  the  real  title  at  the 
time  of  this  arrangement  between  the  Bank  of  Kentucky  and 
the  sureties  of  Sanders.  For  it  is  evident  that  if  either  the 
bank  or  James  Haggin,  under  the  sheriff's  sale,  then  held  the 
real  title,  the  complainant  must  be  invested  with  it,  or  the  bank 
must  be  bound  to  make  it  to  him.  On  the  contrary,  if  Morrison 
then  held  the  estate,  the  question  can  then  arise,  how  far 
he  embarrassed  it  by  this  agreement.  In  determining  this 
question,  much  must  depend  on  the  conveyance  from  Sanders 
to  the  trustees  of  the  Kentucky  Insurance  Company,  which  was 
the  first  made  by  him.  We  can  not  perceive  any  difficulty  in 
the  date  of  this  deed.  It  is  true  that  the  date  written  in  the 
body  of  the  deed  is  exactly  one  year  before  the  date  written  at 
the  foot  thereof;  and  as  these  dates  disagree,  one  or  the  other 
must  prevail  as  the  true  date.  That  written  at  the  foot  of  the 
instrument  is  specially  annexed  as  the  day  on  which  the  deed 
was  sealed;  and  taken  in  connection  with  the  acknowledgment 
of  the  deed,  for  the  purpose  of  recording  it,  we  can  not  hesitate 
to  give  it  the  preponderance  over  the  date  vrritten  in  the  body» 
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which  seems  io  have  been  very  probably  a  mistake  of  the  drafts* 
man  in  the  year  in  which  he  was  writing.     Giving  this  construc- 
tion to  the  dates  as  they  appear  on  the  instrument,  this  convey* 
ance  appears  a  good  one,  and  is  recorded  in  due  time,  and  must 
stop  Sanders,  and  those  claiming  under  him,  from  questioning 
it,  as  there  is  no  circumstance  of  fraud  proved  as  attending  it. 
The  question  next  succeeds  as  to  the  effect  of  this  deed  being 
made  when  Sanders  had  no  legal  estate;  for  the  grantors  in  the 
deed  of  McMurtry  to  Sanders  both  depose  that  they  never  eze- 
eated  it  till  the  day  of  the  acknowledgment,  which  is  the  twenty* 
seventh  of  June,  1815,  instead  of  the  twenty-eighth  of  Novem- 
ber,  1814,  the  date  written  on  its  face.    It  is  insisted  on  the 
part  of  the  defendants,  that  as  this  deed  is  acknowledged  in  due 
time  by  the  grantors,  and  recorded,  neither  they  nor  any  person 
claiming  under  them  can  be  allowed  to  disprove  the  date;  while 
on  the  other  hand,  it  is  contended  that  it  is  competent  to  prove 
that  the  deed  was  delivered  on  a  different  day  from  its  date.    As 
this  deed  is  acknowledged  as  it  stands  before  the  proper  au- 
thority, the  question  whether  a  different  date  can  be  proved 
from  that  acknowledged  is  somewhat  different  from  the  question 
whether  a  different  day  of  delivery  from  that  stated  in  the  deed 
can  be  proved.    But  we  need  not  decide  it  now.    For,  take  it 
either  vray,  precisely  the  same  consequences  will  follow  in  the 
present  controversy.    For,  if  the  deed  is  to  be  taken  as  of  the 
date  written  on  its  face,  then  the  title  of  the  trustees  of  the  in- 
surance company  is  unquestionable;  because  Sanders,  possess- 
ing a  legal  estate  by  deed  recorded  in  due  time,  conveyed  it  to 
those  trustees  by  deed  properly  recorded.     Of  course,  nothing 
was  left  for  Sanders  to  convey  to  the  Bank  of  Kentucky  by  his 
subsequent  conveyance,  and  Morrison,  claiming  under  the  first 
deed,  took  an  indisputable  estate.     On  the  contrary,  if  the  parol 
testimony  is  admitted,  and  the  deed  is  to  be  held  as  a  deed  of 
the  twenty-seventh  of  June,  1815,  then  when  Sanders  conveyed 
to  the  Bank  of  Kentucky,  under  whom  the  complainant  claims, 
on  the  fifteenth  of  June,  1815,  there  was  the  same  absence  of 
title  in  him  then  that  there  was  when  he  conveyed  to  the  insur- 
ance company,  which  placed  their  deeds  on  a  par,  except  that 
the  one  to  the  insurance  company  was  the  eldest  and  recorded 
in  proper  time.    It  has  been  often  held  by  this  court  that  where 
a  person  conveys  and  warrants,  and  has  no  title,  and  afterward 
acquires  title,  this  after-acquired  title  inures  to  the  benefit  of, 
and  passes  to  his  alienee:  Massie  v.  Sebastian,  4  Bibb,  433; 
AUridge  v.  Kincaid,  2  Litt.  390.     And  in  ease  of  two  convey- 
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ances  by  him  wlien  he  had  do  title,  we  can  have  no  hesitation 
in  saying  that  the  title  inures  to  the  benefit  of  and  passes  ta 
the  first  grantee,  if  he  be  a  fair  purchaser.  According  to  this 
doctrine,  when  the  McMurtrys  conveyed  to  Sanders,  the  trus* 
tees  of  the  insurance  company  took  the  estate  and  left  nothing 
for  the  Bank  of  Kentucky,  and  Morrison  claiming  under  the 
former  deed,  took  the  estate  immediately  from  it. 

The  remaining  question  on  the  title  of  the  parties  is,  what 
effect  the  sale  and  conveyance  of  this  estate  to  Haggin,  under 
the  judgments  and  executions  against  Sanders  took  upon  the 
estate.  This  sale  was  after  both  of  the  conveyances  from 
Sanders  to  the  trustees  of  the  insurance  company,  and  that  to 
the  Bank  of  Kentucky,  and  also  subsequent  to  the  deed  from 
the  McMurtiys  to  Sanders,  and  before  either  of  the  trustees  of 
the  insurance  company  or  the  Bank  of  Kentucky  had  disposed 
of  their  respective  claims.  In  this  situation  we  can  not  decide 
that  these  judgments  and  executions  could  or  did  reach  or  pass 
the  estate  in  these  thirty  acres  to  Haggin.  For  although  they 
could  take  and  sell  all  the  estate  which  Sanders  held  in  the 
lands,  and  which  he  had  not  conveyed  away  by  deed  recorded 
in  due  time,  yet  we  have  seen  that  his  conveyance  to  the  trustees 
of  the  insurance  company  was  recorded  in  due  time,  although 
that  to  the  Bank  of  Kentucky  was  not;  and  although  this  former 
deed  should  be  held  according  to  the  parol  proof,  to  be  made 
previous  to  his  having  title,  yet  still  as  by  the  doctrines  of  the 
common  law,  this  subsequently  acquired  title  inured  to  the 
benefit  of  his  previous  grantee,  we  can  not  conceive  that  the 
legislature  in  subjecting  lands  to  the  payment  of  debts,  meant 
to  disturb  this  wholesome  provision  of  the  common  law,  and  to 
subject  such  after  acquired  estates  to  seizure  and  sale,  to  the 
prejudice  of  the  first  grantee,  by  fair  title  of  record;  of  course, 
the  title  of  the  trustees  of  the  insurance  company  was  not 
affected  by  this  sheriff's  sale. 

But  if  in  this  we  should  be  mistaken,  there  is  another  reason 
why  this  sale  by  the  sheriff  could  not  operate  to  the  prejudice 
o.{  the  trustees  of  the  insurance  company.  Haggin,  who  was  the 
purchaser  under  the  execution,  was  also  a  trustee  of  the  insur- 
ance company,  and  was  not  permitted  by  law,  if  he  had  been 
so  disposed,  to  do  anything  to  the  prejudice  of  the  cestui  que 
trust,  or  to  acquire  titles  to  the  trust-estate  in  his  individual 
character,  to  the  injury  of  the  trust. 

If  he  did  acquire  such,  they  inured  to  the  benefit  of  the  trust. 
After  making  the  purchase  under  the  execution,  he  conTeyady 
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jomtly,  jriOk  his  co-trustee,  to  Prentias,  tinder  whom  Morrison 
holds  by  a  deed  with  warranty,  against  all  claiming  under  San- 
detts.  This  was  snfficient  to  pass  the  estate  acquired  by  ezecu- 
tionsy  or  to  estop  those  claiming  under  him  from  asserting  his 
title  against  the  trust.  Thus  his  title  acquired  by  sheriff's 
sale,  such  as  it  was,  passed  to  Morrison.  It  is  true  he  after- 
wards released  his  title  by  way  of  quitclaim  to  the  Bank  of 
Kentucky,  to  the  whole  estate  acquired  under  the  execution, 
indnding  thia  thirty  acres  with  the  rest;  but  although  this 
was  all  done,  and  that  without  his  knowing  or  suspecting  that 
there  was  an  interference  between  the  two  conveyances  for  the 
use  of  the  two  banks,  yet  the  latter  release  could  not  pass  the 
title  to  the  Bank  of  Kentucky,  because  of  the  prior  deed,  as 
trustee  of  the  insurance  company,  to  Prentiss.  The  conclusion, 
therefore,  is,  that  Morrison  held  a  complete  title,  and  the  com- 
plainant has  no  title,  unless  he  has  derived  an  equity  against 
Morrison,  arising  from  his  acts  in  the  airangement  with  the  Bank 
of  Kentucky. 

It  is  almost  certain  that  Morrison,  by  his  silence  with  regard 
to  his  own  title,  during  all  the  arrangement  with  the  bank,  and 
in  providing  for  the  sale  of  the  estate,  including  these  thirty 
acres,  was  guilty  of  no  duplicity  or  actual  fraud.  The  convey- 
ance to  the  trustees  of  the  insurance  company  was  of  a  tract  of 
about  eighty-four  acres,  entirely  confined  to  the  north-east  side 
of  the  road  from  Lexington  to  Georgetown.  The  conveyance 
to  the  Bank  of  Kentucky  was  of  a  large  estate  of  several  tracts, 
and,  among  others,  a  tract  on  the  opposite  side  of  said  road, 
but  it  xan  over  and  included  this  thirty  acres  on  Morrison's 
side,  out  of  eighty-four  acres  which  he  claimed,  and  it  is  not 
easy  to  ascertain  from  the  conveyances  that  there  is  any  inter- 
ference by  inspecting  the  face  of  them.  It  perhaps  might  be 
ascertained,  by  plotting  the  notes  of  each;  but  it  is  not  certain 
that  it  could  without  actual  survey.  Morrison  was,  therefore, 
ignorant  of  the  interference  at  the  time,  as  were  all  the  parties, 
and  did  not  know  that  he  was  putting  some  of  His  own  land 
then  in  his  possession  into  the  compromise.  It  was  not  one 
of  those  claims  that  the  parties  stipulated  to  extinguish,  and 
Morrison  could  have  no  motive  to  conceal  his  claim  and  jeopard- 
ize his  title.  Indeed,  he  had  every  motive  to  disclose  his 
interest;  for  if  he  lost  his  title  by  his  silence,  he  would  exactly 
pay  that  amount  more  than  his  proportion  as  one  of  the  sureties 
of  Sanders,  for  which  he  could  have  no  redress.  Indeed,  all 
the  parties  at  that  time  appear  to  have  been  ignorant  of  the  fact 
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of  this  interference.  The  contract  is  silent  respecting  it.  If  it 
had  been  known,  it  was  the  interest  of  all  to  provide  against  it. 
As  to  constructive  notice,  it  could  not  operate  upon  Morrison. 
That  notice  given  by  the  recording  of  conveyances  does  bind  a 
person  to  look  for  previous  grants  interfering  with  him,  but  not 
to  examine  subsequent  ones,  which  could  not  be  supposed  dan* 
gerous.  He  had  the  oldest  recorded  conveyance,  and  might  be 
told  that  Sanders,  who  held  adjoining  lands,  had  conveyed  them 
to  the  Bank  of  Kentucky,  and  he  might  be  shown  the  deed 
without  being  led  to  suspect  that  it  interfered  with  the  prior 
conveyance;  and  if  he  read  the  deed,  he  might  not  be  able  to 
perceive  it.  Constructive  notice,  therefore,  operated  not  against, 
but  in  favor  of  Morrison.  He  held  the  oldest  conveyance,  and 
the  possession  of  which  the  bank,  when  making  this  arrange- 
ment, was  bound  to  notice.  As  he  was  not  bound  to  know  of 
this  interference,  and  did  not,  in  fact,  know  of  it,  as  is  evinced 
from  the  circumstances  of  the  case,  the  question  turns  upon  the 
^  effect  that  this  ignorance  ought  to  have  Id  his  favor.  The  prin* 
ciple  that  one  who  stands  by  and  sees  another  spend  his  money, 
and  induces  him  to  do  so,  for  property  to  which  he  has  a  claim, 
shall  not  be  permitted  to  assert  that  claim  thereafter,  or  shall 
be  compelled  to  surrender  it  in  favor  of  the  deluded  purchaser, 
we  grant  is  a  strong  one,  frequently  enforced  by  upright  chan- 
cellors, and  often  by  this  court;  but  the  punishment  of  fraud  is 
the  foundation  of  the  rule,  and  that  not  constructive  or  legal, 
but  actual  fraud.  The  quo  animo  must  be  inquired  after.  In 
short,  the  silence  of  acts  done  by  such  a  bystander,  which  de- 
ludes the  purchaser,  must  be  of  a  culpable  character,  and  such 
as  leads  the  chancellor  to  reach  and  charge  the  conscience  of  the 
offender;  and  unless  this  can  be  done,  we  know  of  no  case  where 
the  chancellor  has  enforced  the  principle.  Here,  then,  is  Mor- 
rison deceived,  mistaken  and  ignorant,  when  he  entered  into 
this  arrangement;  and  the  purchaser  under  the  arrangement, 
who  complains  that  he  has  been  deceived  of  those  acts  of  Mor- 
rison, when  he  did  not  intend  it.  Which  of  the  two  shall  lose, 
the  party  who  has  a  valid  title,  or  he  that  bought  an  invalid 
claim  ?  Equity  will  permit  him  who  has  the  title  and  podses-^ 
sion  to  keep  them  still. 

But  we  can  not  say  that  the  complainant  here  does  stand  on 
equal  grounds,  in  fiiis  respect,  with  Morrison,  who  disclosed 
his  claim  at  the  sole,  and  forewarned  him  of  his  danger  be« 
fore  he  had  expend^ad  one  cent  of  his  money.  He  hesitated  and 
hearl  M>e  opinions  of  others  who  condemned  Morrison's  title; 
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and  it  is  clear  bo  rested  on  them  and  ran  the  risk,  and  did  not 
rely  on  any  obligations  to  convey  the  title  which  Morrison  may 
have  been  supposed  to  have  come  under  by  his  unsuspicious- 
and  innocent  silence  in  his  arrangements  with  the  bank.  Bely- 
ing on  this  is  evidently  an  after-thought,  found  out  and  set  up 
long  after  filing  his  original  bill.  It  has  been  urged  that  this 
forbidding  of  the  sale  by  Morrison  came  too  late,  and  that  he 
was  not  at  that  hour  at  liberty  to  retract,  after  he  had  brought 
the  bank  into  the  arrangement,  and  purchasers  at  this  sale  had 
a  right  to  claim  the  rights  of  the  bank.  This  might  be  true,  if 
he  had  knowingly  or  intentionally  deceived  the  bank  previously; 
but  this  we  have  seen  he  did  not  do.  We  do  not  perceive  how 
the  bank  can  complain.  She  had  no  title  to  this  land  before 
the  arrangement,  and  she  therefore  lost  nothing;  nor  do  we  see 
how  the  collateral  sureties  of  Sanders,  as  has  been  urged  in  ar- 
gument, are  injured  or  defrauded  by  this  act  of  Morrison.  If 
the  complainant  does  not  gain  this  land,  these  sureties  will  have 
the  precise  sum  to  pay  in  the  deficit  which  they  would  have  had 
if  Morrison  had  disclosed  and  excepted  his  title  in  making  this 
arrangement,  and  not  one  cent  more.  On  the  contrary,  if  Mor- 
rison should  lose,  he  would  pay  the  value  of  this  land  more 
than  the  rest. 

Besides,  it  is  necessary  to  first  ascertain  whether  the  complain- 
ant is  entitled  to  an  abatement  with  the  Bank  of  Kentucky,  for 
the  price  of  this  thirty  acres,  so  as  to  charge  the  securities  with 
it  before  they  can  complain.  This  forms  the  remaining  ques- 
tion. 

It  is  clear  that  the  bank  did  not  agree  to  warrant  the  title* 
Their  advertisement  did  not  promise  a  warranty,  but  only  the 
title  conveyed  to  them  by  Sanders;  and  it  is  in  proof  that  their 
terms  of  sale  were  read  on  the  day  of  sale,  before  the  sale  of 
every  particular  piece  of  property,  explicitly  announcing  thai 
they  parted  with  their  title  only.  The  bargain  of  the  complain- 
ant was,  therefore,  a  risking  one.  In  the  same  purchase  he  got 
other  lands  in  which  there  is  no  dispute,  and  which  may  proba- 
bly be  worth  all  he  gave  for  the  whole;  and  it  is  worthy  of  re- 
mark, that  he  not  only  run  the  risk  of  Morrison's  title,  when 
warned  of  it  before  he  bought,  but  since,  in  his  bill  he  has  said 
nothing  about  a  rescission  of  contract.  He  still  claims  to  retain 
the  undisputed  part.  As  against  the  bank,  therefore,  he  is  enti-^ 
tied  to  no  redress  by  the  abatement  of  the  purchase-money. 

It  is  true  his  deed  is  not,  as  it  ought  to  be,  under  the  seal  of 
the  corporation;  for  the  agent,  instead  of  affixing  the  corporate 
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seal  of  the  institution^  had  only  afi^ed  his  own  seal;  bat  as  he 
has  accepted  this  conveyance,  and  has  not  prepared  another^ 
and  applied  io  the  bank  to  execute  it  properly,  which  the  bank 
expresses  a  willingness  to  do,  it  will  be  time  enough  to  grant 
him  redress  when  they  refuse. 

The  decree  must,  therefore,  be  reversed,  with  costs,  and  the 
•cause  be  remanded,  with  directions  to  the  court  below  to  dis- 
miss the  bill,  with  cost. 


MrroHELL  V.  7ange* 

[6  T.  B.  Momos,  S38.] 

iNDOfNirr— OmcEB  whkn  Entitled  to. — ^When  a  jury,  otUed  by  a  olaim* 
ant  to  property  seized  under  exeontioii,  faila  to  find  a  verdiot,  the  officer 
is  not  entitled  to  indemnity  before  selling,  and  a  bond  so  given  to  indem- 
nify him  is  without  consideration  and  void. 

Pboiobis  to  Officbbs^  to  indnoe  them  to  perform  the  duty  leqnired  of  ttiem 
by  law,  are  void. 

Ebbob  to  the  Warren  circuit.  Debt.  The  opinion  states  the 
case. 

Underwood,  for  plaintiff. 

Mayes,  contra. 

By  Court,  Owslet,  J.  Mitchell  brought  an  action  against 
Yance  and  Covington,  upon  a  bond  executed  by  the  two  latter, 
conditioned  to  save  harmless,  and  indemnify  the  former  against 
any  damage  which  might  accrue  to  him  in  consequence  of  the 
sale  of  property,  which,  as  constable,  he  had  taken  under  an 
execution  which  issued  in  favor  of  George  Clarke  against  the 
estate  of  William  McAlester,  etc.,  but  the  right  to  which  prop- 
erty was  claimed  by  a  certain  John  Maxey. 

The  defendants  filed  several  pleas,  but  as  the  cause  went  off 
;in  the  court  below  upon  the  demurrers  to  the  first  and  sixth 
I  pleas,  we  shall  barely  inquire  whether  or  not,  in  adjudging  those 
pleas  good,  the  court  decided  correctly.  It  is  proper,  however, 
jto  premise  that,  if  the  declaration  was  insufficient,  the  decision 
fshould  have  been  as  it  was,  against  the  plaintiff,  even  were  the 
jopinion  of  the  court,  as  to  the  goodness  of  the  pleas,  admitted 
to  be  erroneous.  The  demurrers  to  the  pleas  brought  the  whole 
K)f  the  pleadings  before  the  court,  and,  in  deciding  on  the  de- 

■ 

murrers,  it  of  course  was  incumbent  upon  the  court  to  decide 
against  the  party  who  had  committed  the  finlt  fault.    We  have» 
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tiierefore,  in  revisijig  the  decisions  of  the  court  upon  the  de- 
murrers, looked  into  the  declaration,  and  find  that  it  is  liable 
to  no  substantial  objection.  It  sets  out  the  bond  upon  which 
the  objection  is  founded,  and  contains  all  necessary  averments 
to  show  a  good  cause  of  action  in  the  plaintiff.  We  shall,  there- 
fore, without  further  remarks  upon  the  declaration,  proceed  to 
examine  the  goodness  of  the  pleas. 

The  pleas,  though  couched  in  different  language,  contain 
substantially  the  same  statements,  present  the  same  matter  of 
defense,  and  may  with  propriety  be  considered  together. 
Each  plea  in  substance  states  that,  after  the  property  had  been 
seized  by  the  plaintiff,  under  the  execution  which  issued  against 
the  estate  of  McAlester  in  favor  of  Clarke,  it  was  claimed  by  a 
certain  John  Maxey  to  belong  to  him,  and  that  a  jury  was  there- 
upon impaneled  and  sworn  by  the  plaintiff  to  try  the  right  of 
the  proi)erty,  and  that,  after  hearing  the  parties,  the  jury  failed 
and  ref-iaed  to  render  any  verdict;  that  the  plaiatiff  thereupon 
refused  to  make  sale  of  the  property,  unless  the  defendant, 
Vance,  would  execute  bond  with  surety  for  his  indemnity,  and 
that  for  the  purpose  of  causing  the  plaiatiff  to  pfvceed  with  the 
sale  of  the  property,  and  for  no  other  consideration,  the  bond 
was  executed,  etc. 

These  facts,  if  true,  and  in  deciding  upon  the  demurrers,  they 
must  be  assumed  to  be  so,  prove  unquestionably  that,  in  refus- 
ing to  make  sale  of  the  property  until  the  bond  was  executed 
by  the  defendants,  the  plaintiff  acted  in  direct  violation  of  the 
duties  of  his  office.  The  jury  having  failed  to  render  a  verdict 
as  to  the  right  of  the  property,  the  claimant  of  the  property 
must  necessarily  have  failed  to  establish  his  right;  and  the  act 
of  assembly  upon  that  subject  imperatively  commands  the  offi- 
cer, by  whom  the  property  is  executed,  to  sell  the  property, 
whenever  the  claimant  fails  to  establish  the  property  to  be  his: 
2  IHg.  1M7. 

The  bond  must,  therefore,  have  been  executed  for  the  pur- 
pose of  inducing  the  plaintiff  to  do  that  which,  by  the  duties  of 
his  office,  was  incumbent  on  him  to  do;  and  as  such,  we  appre- 
hend, is  not  binding  upon  the  defendants. 

Parol  promises  for  such  purpose  would,  in  the  general,  cer- 
tainly not  be  binding;  and  under  the  act  of  assembly,  which 
authorizes  the  consideration  of  sealed  writings  to  be  impeached 
and  gone  into,  the  bond  in  question  can  not  be  sustained,  unless 
a  verbal  promise  of  like  import  would  be  binding.  Whether  or 
not  the  present  bond  would  have  formed  an  exception  to  the 

Vma,  Vol.  XVH— T 
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role,  which  makes  void  promises  to  officers,  for  the  purpose  of 
indacing  them  to  perform  their  duty,  if,  for  selling  the  property, 
the  plaintiff  had  been  liable  to  the  claimant  of  the  property,  is 
a  question  not  necessary  now  to  be  decided,  and  we  shall,  there- 
fore, forbear  to  enter  upon  its  discussion;  for  the  act  of  assembly 
not  only  required  the  plaintiff,  after  the  claimant  failed  to  es- 
tablish the  property  to  be  his,  to  make  sale  thereof,  but  it  more- 
over explicitly  declares  that,  for  selling  under  such  circumstances, 
the  officer  shall  not  be  liable  to  any  suit  on  account  of  such  sale. 
There  is,  therefore,  nothing  in  the  circumstances  of  the  case 
which  can  take  the  bond  out  of  the  general  principle  which  con« 
demns  promises  of  like  import.  The  court  was,  consequently, 
correct  in  adjudging  the  pleas  good. 
The  judgment  must,  therefore,  be  affirmed,  with  cost. 


Gbogeett  t;.  Lashbbook. 

[ST.  B.McwBOK,W1.3 

Adybbsb  PosBxssxoir^TrrLB  Agquiesd  bt.— An  advene  poaMMum  for  the 
period  required  by  Uw,  confere  a  title  on  which  a  party  may  Tnaintain 
ejectment. 

Landlord  mat  Defend  fob  Tenant. — ^A  landlord  may  always  be  admitted 
to  defend  for  his  tenant,  but  he  is  not  allowed  to  put  any  thing  else  in 
iasne,  bat  the  title  of  the  land  in  the  tenant's  possession;  nor  can  the 
landlord's  title  to  other  lands  be  determined  in  such  an  action. 

BlBoncENT — ^EvTBcr  OF  JiTDGMENT  IN.— A  prior  judgment  is  not  condnaive  as 
to  the  title  in  a  snbseqaent  action  of  ejectment;  nor  in  an  action  of  tres- 
pass bronght  by  a  party  in  possession  against  a  party  entering  upon  the 
land  by  virtue  of  a  writ  of  hahere/actM  issued  on  the  judgment;  but  such 
a  judgment  is  conclusive  in  an  action  for  mesne  profits  of  the  land,  and 
for  aU  purposes  necessary  to  effectuate  the  judgment. 

Rebhtution — Warrs  of  not  Fayobed. — Motions  for  writs  of  restitution  pn 
not  favored,  unless  there  is  no  controversy  as  to  the  facts;  nor  will  the 
court,  on  such  a  motion,  determine  doubtful  questions  as  to  boundaries^ 
and  a  decision  granting  the  writ  is  not  conclusive  of  the  rights  of  the 
parties. 

Lzbebum  Tenementum  is  a  sufficient  plea  in  justification,  in  an  action  of 
trespass  quare  clauntm  fregii. 

Ebbob  to  the  Mason  circuit.    Trespass.    The  opinion  states 
the  case. 

Brown,  Barry  and  Depew,  for  plaintifis. 

CrUtend&n,  conira. 

By  Court,  Mnxs,  J.    Andrew  Crockett,  holding  two  adjoin- 
ing grants  for  land,  brought  two  ej^^tments  for  an  interference 
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therewith^  held  by  John  Lashbrook  under  a  junior  grant.  One 
of  these  ejectments  was  served  on  Lashbrook,  who  did  not  re- 
side on  the  interference,  but  on  adjoining  lands  within  his  own 
grant,  and  the  other  on  Jonathan  Fyffe,  who  cultivated  some 
cleared  land  on  the  interference,  and  who,  shortly  after  the  serv- 
ice of  the  ejectment,  moved  over,  and  from  thenceforward  re- 
sided upon  and  possessed  the  whole  interference.  Lashbrook 
entered  himself  defendant  in  both  these  ejectments,  and  in  that 
served  on  Fyffe  by  the  following  order: 

"  On  the  motion  of  John  Lashbrook,  he  is  admitted  defend- 
ant herein,  in  the  stead  of  Bichard  Boe,  the  casual  ejector,  for 
the  demised  premises  in  the  possession  of  the  said  Jonathan 
Fyffe."  And  then  he  entered  into  the  common  rule,  and  agreed 
to  insist  upon  the  title  only  on  the  trial. 

These  two  causes  were  tried  at  the  same  time,  one  next  suc- 
ceeding the  other,  and  that  against  Lashbrook  first.  He,  oa 
the  trial,  being  at  the  bar  with  his  counsel,  required  of  the  lessor 
strict  proof  that  he  was  in  actual  possession  of  any  part  of  the- 
interference;  and  after  attempting  to  prove  that  he  was,  by  sun- 
dxy  witnesses,  the  lessor  of  the  plaintiff,  suffered  a  nonsuit. 

The  next  suit,  with  notice  to  Fyffe  as  tenant  in  possession,. 
was  then  tried,  and  a  verdict  was  found  generally  that  the  de- 
fendant was  guilty  of  the  trespass  and  ejectment  in  the  declara- 
tion mentioned,  and  judgment  rendered  for  the  time  yet  to  oom^ 
in  the  premises  in  usual  form. 

Commissioners  were  appointed  to  assess  improvements,  under 
the  occupying  claimant  laws,  to  whom  Lashbrook  showed  the 
improvements  on  about  seven  acres  only,  alleging  that  that 
quantity  was  all  that  was  possessed  by  Fyffe  at  the  service  of 
the  declaration  in  ejectment,  and,  of  course,  he  had  only  lost 
that  quantity  when  the  whole  interference  was  about  sixty  acres, 
the  most  of  which  was  improved. 

When  the  vmt  of  possession  emanated,  Lashbrook  objected 
to  giving  possession  of  any  part  except  the  seven  acres;  but 
Dimmit,  who  acted  as  the  agent  for  Crockett,  the  lessor  in  con- 
ducting the  ejectments,  and  who,  pending  the  suit,  had  pro- 
cured a  conveyance  of  the  land  from  Crockett,  caused  the  writ 
of  possession  to  be  executed  on  all  the  interference,  and  the 
possession  thereof  to  be  delivered  to  him;  and  this  has  given 
rise  to  the  two  cases  now  before  this  court. 

Lashbrook  brought  his  action  of  trespass,  quare  clausumfregUt 
against  Dimmit,  for  this  act,  and  also  instituted  against  Crockett, 
in  the  same  court,  a  motion  to  set  aside  the  execution  of  the 
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'Writ  of  possession  in  part,  and  for  a  writ  of  restitution,  to  restore 
to  him  all  that  part  outside  of  what  he  contended  Fyffe  had  in 
possession  at  the  service  of  the  ejectment.  Diveis  issues  were 
joined  in  the  action  of  trespass,  which  will  be  hereafter  noticed, 
and  a  trial  thereupon  had. 

Bj  consent  of  parties,  the  testimony  given  before  the  jury,  in 
the  action  of  trespass  against  Dimmit,  was  to  be  considered  as 
^ven  to  the  court  in  the  motion  for  restitution  against  Crockett; 
and  the  court,  after  hearing  this  evidence,  was  to  decide  thereon, 
as  if  giren  for  the  purpose  of  the  motion  only.  The  jury  found 
a  verdict  for  the  plaintiff  in  the  action  of  trespass,  which  verdict 
the  court  below  refused  to  set  aside,  on  a  motion  for  a  new 
trial,  and  rendered  judgment  thereon  for  the  plaintiff,  and  also 
^ave  judgment  against  Crockett  for  a  vmt  of  restitution.  Ex- 
ceptions were  taken  in  both  cases,  whereby  the  whole  evidence 
and  questions  of  law  were  spread  upon  the  record.  From  the 
judgments  on  motion  Crockett  appealed,  and  Dimmit  prose- 
<nited  his  writ  of  error  in  the  action  of  trespass,  which  are  the 
two  cases  now  before  us. 

In  the  action  of  trespass,  Dimmit  filed  four  special  pleas  in 
bar,  to  all  of  which  the  plaintiff  replied  by  novel  assignment. 
To  each  of  the  replications  to  the  two  first  pleas,  the  defendant, 
claiming  the  right  of  a  defendant  to  an  original  action  to  plead 
as  many  pleas  as  he  pleased,  to  be  restored  to  him  by  the  new 
assignment,  filed  three  rejoinders,  thus  branching  these  two  pleas 
to  terminate  in  six  issues.  To  all  these  surrejoinders  were  filed, 
and  the  pleadings  continued  till  the  whole  six  terminated  in 
issues  of  fact,  except  one,  which  was  ended  in  an  issue  of  law  by 
demurrer  decided  for  the  plaintiff.  Single  rejoinders  were 
filed  to  the  replications  to  the  third  and  fourth  pleas,  and  they 
terminated  in  two  more  issues  of  fact.  We  have  not  thought  it 
necessary,  to  a  full  understanding  of  the  questions  of  law  in- 
volved, to  recite  these  pleadings  verbaiim,  but  shall  only  state 
60  much  of  their  substance  as  shall  be  indispensable.  Suffice 
it  to  say,  that  the  pleadings  are  generally  well  drawn,  and  exhibit 
more  professional  skill  than  is  usually  found  in  the  country 
cinder  the  loose  and  careless  practice  which  too  much  prevails. 
That  branch  of  issues  which  terminated  in  a  demurrer  must  be 
first  noticed,  as  the  decision  on  the  demurrer  is  attacked  by  the 
assignment  of  errors. 

The  second  plea  alleges,  in  substance,  that  the  close  was  part 
of  the  land  contained  in  the  patent  of  Andrew  Crockett,  and 
that   the  plaintiff   became  possessed    thereof    as  tenant    of 
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Crockett,  and  obtained  posseseion  under  him,  and  afterward, 
haying  obtained  a  patent  in  his  own  name,  refused  to  acknowl* 
edge  himself  the  tenant  of  Crockett,  and  attorned  from  him» 
and  claimed  the  land  adversely,  and  thereupon  Crockett  brought 
his  ejectment,  and  served  the  same  with  the  notice  on  Jonathan 
I^ffe,  who  was  at  the  time,  the  tenant  in  possession,  and  Lash- 
brook  defended  for  him,  and  judgment  was  recovered  against 
him  in  the  usual  form,  he,  said  Lashbrook,  being  found  guilty; 
upon  which  a  writ  of  possession  issued,  and  he,  the  defendant, 
as  agent  of  Crockett,  and  as  a  purchaser  from  him,  caused  the 
wiit  of  possession  to  be  executed,  and  the  possession  to  be  de* 
livered  to  himself,  as  well  he  might;  and  this  was  the  same  trea- 
pass  in  the  declaration  mentioned,  and  not  other  or  different. 

To  this  plea  the  plaintiff  replied,  by  Betting  out  thp  abuttals  of 
hia  dose,  and  exclpdui^  {he^lfta^J^  thkpbsse^iooW.  ]Pjd^',at 
the  service  of  the  d^l&raficn  iii -ejectmeAt,  avehing'that'  it  was 
another  and  different  close  from  that  in  Fyffe's  possession,  and 
recovered  by  the  ejectment  aforesaid,  and  that  this  new  dose, 
at  the  date  of  the  service  of  the  ejectment,  was  in  the  exclusive 
possession  of  him,  the  plaintiff,  as  his  proper  close,  and  so  re- 
mained till  the  commission  of  the  trespass  in  the  dedaratioife 
mentioned. 

To  this  new  assignment  the  defendant  in  the  third  plea  xe* 
joined  Uberum  tenemenium  as  to  the  close  therein  set  forth. 

The  plaintiff  then  surrejoined  more  than  twenty  years'  ad- 
verse possession  in  the  pliuntiff  before  the  commission  of  the 
trespass  in  the  declaration  mentioned,  whereby  the  defendant'e 
light  of  entry  was  tolled. 

To  this  surrejoinder  the  defendant  demurred,  and  the  plaintiff 
joined  in  demurrer.    The  court  overruled  the  demurrer. 

It  is  evident  that  after  the  new  assignment  by  the  plaintifli^ 
the  defendant,  in  his  rejoinder,  abandoned  the  recovery  by 
ejectment  of  the  dose  so  newly  set  out,  and  alleged  title 
thereto. 

The  plaintiff  might  have  traversed  this  title,  and  by  way  of 
avoidance,  have  shown  that  by  means  of  an  adverse  possession  of 
twenty  years  this  title  was  destroyed.  But  he  chose  to  admit 
the  title  of  the  defendant  as  one  existing,  and  then  to  show 
that  it  was  taken  away  by  adverse  possession;  and  although 
this  might  amount  to  the  general  issue,  yet  he  might  speciallj 
reply  to  it.  For  it  is  clear  that  the  adverse  possession  of 
twenty  years  destroys  the  right  of  entry,  and  confers  a  positive 
title,  one  on  which  a  party  may  recover  as  plaintiff.    And  as  ^ 
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parfy  to  a  plea  of  title  may  reply  a  conveyance,  so  it  is  com- 
petent for  liim  to  show  that  title  has  passed  from  his  adversary 
by  the  adverse  possession.  As  the  defendant,  by  demurring 
chose  to  admit  the  fact  that  his  title  was  thus  destroyed,  it 
follows  that  the  court  below  did  right  in  overruling  the  de- 
murrer. 

Another  point  made  on  the  trial  leads  us  further  to  examine 
the  issue.     The  court  below  decided  that  the  title  was  not  in 
issue  on  the  pleadings,  and  so  instructed  the  jury,  and  rejected 
the  title  papers  as  evidence  for  that  purpose.     On  looking  into 
all  the  issues,  we  find  that  court  was  correct,  unless  it  found 
that  the  issue  joined  on  the  fourth  plea  involves  or  questions 
the  title  of  the  parties. 
.    . ..«  The  cc>n:^ctness  of  this  decision  is  rendered  important  by  an 
V  V  ^XElAiQ^ibn  of  Ihe'  6videhoe« .  iTLe  <^efpndant  exhibited  title; 
)£e  plaintiff  gdVe  eVidence  conducibg  to  show  an  adverse  pos- 
session of  twenty  years,  and  the  defendant  gave  evidence  con- 
ducing to  show  that  when  the  plaintiff  entered,  Crockett,  the 
patentee,  was  in  actual  possession,  and  the  plaintiff  entered  ad 
a  trespasser,  and  that  to  save  himself  from  expulsion,  he  accom- 
modated the  matter  with  Crockett,  the  patentee,  and  agreed 
with  him  to  hold  the  land  under  him  contingently;  that  is,  if 
Crockett  recovered  an  adjoining  piece  of  a  neighbor,  with  whom 
ho  was  at  law,  then  the  plaintiff  was  to  surrender  possession  to 
Crockett,  but  was  to  keep  his  possession  if   Crockett  failed 
against  that  neighbor,  and  that  Crockett  actually  succeeded 
against  that  neighbor  within  the  twenty  years  previous  to  the 
commission  of  the  supposed  trespass.     Now,  it  is  evident  tbafc 
the  decision  of  the  court  excluded  from  the  jury  the  considera- 
tion of  the  title  of  Crockett,  and  the  destruction  of  the  effect  of 
twenty  years'  possession  by  this  supposed  arrangement  with 
regard  to  the  possession,  and  might  thus  lead  them  to  an  errone- 
ous finding. 

The  fourth  plea,  and  all  the  subsequent  pleadings  thereon  to 
the  close  of  the  issue,  are  not  free  from  the  charge  of  duplicity, 
a  charge  that  is  not  easily  taken  advantage  of  under  our  code, 
since  the  destruction  of  special  demurrers  by  statute.  If,  there- 
fore, title  is  substantially  involved,  even  in  a  form  coupled  with 
other  valid  matter,  it  must  be  regarded. 

The  fourth  plea,  in  its  first  part,  is  a  plea  of  liberum  tenemen- 
turn  as  to  the  close  in  the  declaration  mentioned,  and  then  pro- 
ceeds, in  addition  to  title,  to  set  out  the  judgment  in  ejectment 
and  recovery  of  the  close  by  Andrew  Crockett,  and  the  entry 
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tbereon  by  Tirtue  of  the  writ  of  possession  under  Crockett,  aa 
the  same  trespass  in  the  declaration  mentioned. 

To  this  the  plaintiff,  in  his  replication,  as  to  so  much  of  the 
plea  as  relies  on  title,  sets  out  by  novel  assignment  the  abuttals  of 
bis  close,  excluding  the  land  in  possession  of  Fyffe,  and  aver- 
riDg  that  it  was  different,  and  that  the  plaintiff,  at  the  date  of 
the  trespass,  had  had  twenty  years'  adverse  possession  thereof, 
by  which  the  defendant's  right  of  entry  was  tolled.  And  as  to 
that  part  of  the  plea  which  alleges  the  judgment  and  recovery, 
and  writ  of  possession  thereof,  as  land  in  the  possession  of 
Fyffe,  he  again,  by  novel  assignment,  sets  out  the  same  abuttals 
of  Lis  close,  excluding  the  land  in  possession  of  Fyffe,  recovered 
by  the  ejectment,  and  averring  that  it  was  another  close,  differ- 
ent from  that  recovered  in  the  ejectment  from  Fyffe,  and  that 
it  was,  at  the  date  of  the  service  of  the  declaration  in  ejectment, 
in  the  possession  of  the  plaintiff  himself,  and  not  recovered  in 
tbe  ejectnaent  aforesaid  at  any  time  before  the  commission  of 
ihe  trespass  in  the  declaration  mentioned. 

To  this  replication  the  defendant  rejoined  that  the  close 
newly  assigned  was  his  freehold,  and  that  it  was  also  in  the  pos- 
session of  Fyffe  when  the  declaration  of  ejectment  was  served, 
and  was  recovered  in  the  action  of  ejectment  aforesaid. 

To  this  tbe  surrejoinder  of  the  plaintiff  is  in  substance  de  in," 
juria  sua  propria,  cU>8que  tali  cauaa,  concluding  to  the  country. 

We  can  not  view  this  rejoinder  of  the  defendant  to  the  repli- 
cation,  which  newly  assigns  the  close,  as  doing  anything  else 
than  alleging  title  to  that  close  also,  and  a  recovery  thereof  in 
the  ejectment;  and  the  surrejoinder  completely  traverses  both,  and 
denies  that  the  defendant  has  title,  or  that  he  recovered  it  in  the 
ejectment  of  Crockett;  and  the  parties  each  insist  on  their  title, 
the  defendant  by  patent,  and  the  plaintiff  by  twenty  years'  ad- 
Terse  possession  thereto,  the  defendant  that  he  had  regained 
the  possession  at  law,  and  the  plaintiff  denying  it.  Now,  it  is 
clear  that  the  defendant  could  give  in  evidence,  under  this  issue. 
Lis  title,  and  was  bound  to  do  so.  The  plaintiff  could  contro- 
vert that  title  by  proving  twenty  years*  adverse  possession,  and 
the  defendant  might  destroy  the  effect  of  that  possession  by 
showing  that  for  the  whole,  or  a  part,  of  the  twenty  years  it 
was  held  not  adversely,  but  by  an  arrangement  subject  to  a  con- 
tingency. If  the  defendant  could  establish  the  recovery  of  the 
land,  as  in  the  possession  of  Fyffe,  his  case  was  so  much  clearer; 
bat  if  in  this  he  failed,  and  still  should  prove  title,  and  the 
plaintiff  should  fail  to  show  that  title  barred  by  adverse  posses* 
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fiion,  it  is  still  clear  that  the  defendant  could,  in  trespass,  jus- 
tify an  entry  thereon,  even  without  a  judgment  and  writ  of  pes* 
session.  In  this  instruction  and  decision  the  court  below,  there- 
fore, erred. 

The  rest  of  the  issues  all  terminate  in  the  point,  whether  thia 
land  or  close,  for  a  trespass  on  which  the  plaintiff  has  brought 
his  action,  was  in  the  possession  of  Fyffe  when  the  declaration 
in  ejectment,  and  the  question  of  fact  is  one  much  disputed  in 
the  evidence;  but  the  principal  question  of  law  made  and  decided 
by  the  court,  and  that  on  which  the  cau&e  essentially  turned^ 
was  the  following:  At  and  before  the  date  of  the  senrice  of  the 
declaration,  the  sixty  acres  which  interfered  were  nearly  all 
cleared  and  used  as  tillable  land;  but  neither  Fyffe  nor  Lash- 
brook  lived  upon  it,  but  near  to  the  interference,  and  outside  of 
it.  This  land  was  divided  by  division  fences,  for  the  conveni- 
ence of  cultivation,  and  it  is  not  disputed  by  the  plaintiff,  but 
that  Fyffe  occupied  or  cultivated  one  of  those  fields,  and  that 
the  year  following,  the  declaration  in  ejectment  being  served  oik 
the  thirtieth  of  December,  1815,  Fyffe  moved  on  the  interference,, 
and  occupied  the  whole,  and  cleared  some  additional  land  pend*^ 
ing  the  ejectment. 

The  declaration  in  ejectment  goes  for  far  more  land  than  is 
sufficient  to  cover  the  whole.  On  the  service  of  the  ejectment 
Lashbrook  defended  as  landlord,  without  Fyffe.  It  was  oon-^ 
tended  by  the  defendant  in  the  court  below,  and  is  contended 
here,  that  as  the  verdict  and  judgment  is  broad  enough  when 
measured  by  the  declaration,  to  cover  the  whole  interference,  it 
is  incompetent  for  the  plaintiff  to  narrow  down  that  recovery  by 
proving  the  possession  of  Fyffe  much  smaller;  and  at  all  events^ 
as  the  defendant,  or  Crockett  for  him,  held  that  of  Fyffe  in  his 
possession  by  his  teuant,  and  the  residue  of  the  interference  in 
his  own  possession,  that  it  gave  Crockett  a  right  to  take  posses-* 
sion  of  the  whole  according  to  his  title,  as  well  that  which 
was  possessed  by  Fyffe,  as  that  possessed  by  Lashbrook  him* 
self,  as  that  was  also  in  issue.  On  the  contrary,  the  plaintiff 
insists  that  the  ejectment  only  put  in  issue  that  part  in  the  pos- 
session of  Fyffe  at  the  dat«  of  service  of  the  ejectment,  and 
that  more  could  not  be  recovered;  that  he  has  a  right  to  prove 
that  possession  as  small  as  he  can,  and  as  the  twenty  years'  ad- 
verse possession,  which  he  attempts  to  prove,  had  expired  after 
the  service  of  the  ejectment,  and  before  the  execution  of  the 
writ  of  possession,  it  gave  him  such  title  to  the  residue  as  will 
enable  him  to  sustain  trespass.    The  court  decided  in  favor  of 
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the  plaintiff,  and  limited  the  recovery  in  ejectment  as  he  con- 
tended; so  that  the  cause  was  thus  narrowed  to  the  inquiiy  of 
fact,  whether  Fjffe  possessed  more  at  the  date  of  service  of  the 
ejectment  than  tbe  seven  acres.  On  this  point  much  contradic- 
tory evidence  was  given,  and  the  jury  fouud  for  the  plaintiff. 

In  deciding  that  the  lessor  of  the  plaintiff  could  recover  no 
more  than  what  the  tenant,  on  whom  the  declaration  was  served^ 
had  in  possession  at  the  time,  we  conceive  the  court  below  cor* 
rect.  A  little  attention  to  the  history  of  the  action  of  ejectment 
will  prove  this. 

It  was,  first,  in  reality,  an  action  by  a  lessee  against  an  intru* 
der  commenced  by  writ.  It  next  became  a  fiction  both  as  to- 
lease  and  lessee,  and  was  commenced  by  declaration  and  notice, 
and  the  lessor  was  the  person  really  interested,  and  it  was  thus 
used  for  the  purpose  of  trying  his  title  or  his  right  to  make  a 
lease.  As  the  lessor  could  try  title,  it  was  but  mutual  that  the 
tenant  should  also  call  to  his  aid,  not  only  any  title  which  he 
might  have,  but  also  the  title  of  another  from  whom  he  derived 
hia  possession.  And  as  there  might  be  negligence  on  the  part 
of  the  tenant,  or  collusion  between  him  and  the  lessee  of  the 
plaintiff,  especially  after  fiction,  and  not  reality,  was  introduced 
into  the  action,  the  tenant's  landlord  was  first  permitted  by  the 
courts  to  interpose,  and  that  interposition  was  afterwards  sanc-^ 
tioned  and  regulated  by  act  of  parliament. 

But  as  the  landlord,  or  one  under  that  name,  might  introduce 
new  titles  and  defenses  which  the  lessor  of  the  plaintiff  did  not 
intend  to  litigate  or  disturb,  courts  were  always  careful  to  see 
that  the  applicant  to  be  entered  as  defendant,  either  with  or  for 
the  tenant,  was  really  his  landlord,  or  that  the  tenant  derived 
his  possession  from  him.  No  other  can  be  admitted.  Nor  is- 
the  landlord,  when  admitted,  allowed  to  put  anything  else  in 
iflsne,  but  title  of  the  land  in  the  tenant's  possession.  The 
meaning  and  extent  of  the  privilege  allowed  him  is  a  simple- 
defense  for  the  tenant's  possession,  add  not  to  bring  with  him 
into  the  cause  other  controversies  about  title  between  him  and 
the  lessor  of  the  plaintiff,  in  which  the  tenant  had  no  concern. 
If  he  could  do  this,  he  would  or  might  greatly  enlaxge  and  em* 
barrass  the  controversy,  by  bringing  into  it  titles  which  the 
lessor  of  the  plaintiff  never  intended  to  disturb. 

Now,  as  the  landlord  is  bound  by  the  terms  on  which  he  gets 
into  the  cause  to  shield  the  possession  or  title  of  the  tenant 
only,  it  would  be  preposterous  to  say  that  his  title  to  other 
lands  which  he  could  not  bring  into  the  cause  should  be  liffected 
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or  disturbed  bj  the  verdict  and  judgment.  If  that  be  so,  then 
he  depends,  not  on  turns  of  reciprocity,  but  in  great  danger  of 
losing  his  other  lands,  the  titles  to  which  he  is  bound  not  to 
introduce.  Hence,  we  conclude  that  the  possession  of  the  ten- 
ant is  and  must  be  alone  the  matter  of  controyersj. 

It  has  been  urged  that  as  the  verdict  and  judgment  is  broad 
enough  in  terms  to  cover  this  whole  territory  and  more,  the 
defendant  therein  ought  not  to  be  allowed  to  narrow  it  by  parol 
proof,  and  that  if  he  can,  the  same  process  of  reasoning  would 
warrant  his  reducing  it  to  nothing.  To  this  we  reply  that  one 
verdict  and  judgment  in  ejectment  tried  at  the  time  this  was  is 
not  conclusive  in  other  actions,  nor,  indeed,  in  another  eject- 
ment for  the  same  lands;  and  therefore  its  whole  force,  or  any 
of  its  parts,  may  be  controverted. 

To  the  rule  that  a  verdict  and  judgment  in  ejectment  is  not 
conclusive  in  another  controversy,  there  are  a  few  exceptions: 
One  is  in  the  action  of  trespass  for  the  mesne  profits;  and  it 
may  be  urged  that  as  the  record  of  recovery  in  ejectment  is  con- 
clusive in  the  action  of  trespass  brought  by  the  lessor  of  the 
plaintiff  against  the  tenant  or  defendant,  so  it  ought  to  be  in 
an  action  of  trespass,  as  this  is,  brought  by  the  defendant  in 
ejectment  against  the  lessor  of  plaintiff.  To  which  it  may  be 
replied  that  the  actions  are  not  alike,  or  subject  to  the  same 
rules  and  doctrines  governing  each.  The  action  for  mesne 
profits  is  an  equitable  action,  and  partakes  of  the  nature  of  the 
fiction  existing  in  the  ejectment  itself,  and  may  be  brought  in 
the  name  of  the  fictitious  lessee.  It  is  an  appendage  to  the 
action  of  ejectment,  to  enable  the  lessor  of  the  plaintiff  to  re- 
cover the  same  damages  which  was  formerly  recovered  in  the 
action  of  ejectment;  and  after  the  introduction  of  the  fiction, 
he  was  allowed  to  take  a  verdict  of  only  nominal  damages  in 
the  ejectment,  and  then  to  annex  thereto  his  action  for  the 
mesne  profits,  and  recover  the  whole.  Hence,  the  fiction  is  ex- 
tended throughout  the  latter  action,  and  in  order  that  the  fio- 
tion  may  subserve  the  ends  of  justice  in  that  action  also,  the 
verdict  and  judgment  in  ejectment  has  been  held  conclusive. 

But  not  so  in  the  action  of  trespass  brought  by  the  present 
defendant  in  ejectment.  If  it  is  strictly  legal,  and  subject  to 
the  ordinary  rules  which  govern  other  actions  of  trespass,  and 
the  verdict  and  judgment  therein  may  conclude  the  rights  of 
the  parties  in  any  other  controversy. 

By  an  attention  to  the  ancient  forms,  which  are  held  to  be 
evidence  of  law,  the  restriction  of  the  recovery  in  ejectment  to 


Oct.  1827.]  Cbockett  v.  Lashbbook.  107 

the  premiseB  in  possession  of  the  tenant  on  whom  the  eject- 
ment was  served  will  be  still  further  illustrated.  By  the  ancient 
and  most  correct  practice,  if  the  tenant  did  not  defend,  and 
the  landlord  was  permitted  to  defend  alone,  the  lessor  of  the 
plaintiff  took  judgment  by  default  against  the  tenant,  with  a 
stay  of  execution  until  the  issue  between  the  plaintiff  and  the 
landlord  was  tried.  If  the  landlord  was  convicted,  no  judg- 
ment of  eviction  was  rendered  against  him,  except  a  recovery 
of  costs,  and  the  plaintiff,  by  order  of  court,  took  out  his  writ 
of  habere  Jadas  posseRgionem  on  the  original  judgment  by  default, 
by  which  it  is  evident  that  nothing  but  the  possession  of  the 
tenant,  by  the  terms  of  the  whole  proceeding,  could  be  dis- 
turbed by  the  writ  of  possession.  We  know  that  the  practice 
in  use  among  us,  which  grew  out  of  an  erroneous  and  absurd 
departure  from  the  ancient  mode,  is  to  omit  the  entry  of  judg- 
ment by  default  against  the  tenant,  and  to  proceed  to  convict 
the  landlord,  and  render  a  judgment  against  him  not  only  for 
costs,  but  for  the  term  yet  to  come  and  unexpired,  and  then  to 
take  out  execution  against  him,  and  thereby  turn  out  the  ten- 
ant And  as  held  by  this  court  in  the  case  of  Batila  etc.  v.  Clay, 
5  Litt.  129,  such  writ  can,  after  the  defense  of  the  landlord, 
operate  upon  the  possession  of  the  tenant;  so  now  we  conceive 
it  can  only  operate  exclusively  on  his  possession,  and  not  on 
other  possessions  of  the  landlord. 

The  next  point  made  in  the  action  of  trespass  arises  on  the 
weight  of  evidence  on  the  motion  for  a  new  trial.  But  as  the 
judgment,  as  we  have  already  seen,  must  be  reversed  on  other 
grounds,  we  shall  waive  that  subject  in  the  action  of  trespass, 
and  reserve  what  we  have  to  say  thereon  till  we  inquire  into  the 
merits  of  the  motion  for  a  writ  of  restitution,  which  now  occurs, 
and  in  which  we  act  as  triers  of  fact  as  well  as  law. 

We  would  remark,  before  considering  the  motion  for  restitu- 
tion, that  we  have,  and  shall  throughout  both  cases  consider 
Dimmit  and  Crockett  as  one  person,  and  both  of  them  bound 
by  the  proceedings  in  the  whole  controversy;  for  they  appear 
united  in  the  same  pursuit  so  closely,  that  what  is  evidence 
against  one,  we  conceive,  was  properly  admitted  as  evidence 
against  the  other.  Motions  for  writs  of  restitution,  when  they 
depend  entirely  on  facts,  in  the  country,  to  be  proved  or  dis- 
proved by  swearing  only,  have  never  been  favored  in  this  court; 
and  they  ought  only  to  be  tolerated  in  cases  where  there  is  no 
controrersy  about  the  facts,  unless  the  controversy  of  facts  is 
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settled  by  aome  other  legal  pxx>ceediiiga  and  for  the  best  of  rea< 
sons. 

The  decision  of  the  court,  granting  restitution,  can  not  settle 
the  facts,  or  conclude  the  rights  of  the  parties.  They  may 
again  be  contested  in  an  action  of  law;  of  course,  in  doubtful 
eases  of  fact,  it  is  better  to  leave  the  parties  to  an  action  at 
first,  than  to  distbrb  the  attitude  in  which  they  stand.  Courts 
generally  ¥rill,  in  a  summaiy  way,  correct  an  abuse  of  their  pro- 
cess; but  when  the  fact  becomes  doubtful,  whether  the  process 
has  been  abused  or  rightfully  executed,  it  is  better  to  leave  the 
parties  to  their  remedy  by  action,  especially  in  a  case  where 
none  of  their  rights  will  be  barred  by  not  disturbing  the  pro* 


According  to  these  principles,  if  this  case  is  to  be  considerecl 
on  the  facts  alone,  without  regard  to  the  verdict  which  was  ren* 
dered,  we  should  have  no  hesitation  in  saying  that  the  court 
below  ought  to  have  refused  its  interposition,  and  to  have  lei 
alone  the  execution  of  the  process.  On  the  fact  whether  Fyffe 
had  the  possession  of  the  whole  interference  when  the  notice 
and  declaration  in  ejectment  was  served  upon  him,  the  evidence 
is  somewhat  contradictory;  but  the  weight  of  it  is  decidedly  in 
favor  of  Crockett.  And  although  the  conflict  between  the  wit- 
nesses was  such  as  might  induce  a  court  not  to  interfere  after 
verdict,  and  grant  a  new  trial,  yet,  in  deciding  on  it  ourselves,  we 
should  feel  ourselves  constrained  to  decide  in  favor  of  Crockett. 

The  question  remains,  what  influence  the  verdict  in  the  ac- 
tion of  trespass  ought  to  have  in  settling  the  disputed  facts. 
It  is  true  the  verdict,  if  it  remained,  would  be  conclusive  be- 
tween the  parties  in  another  suit;  still,  we  apprehend  in  thia 
case,  the  court  ought  not  to  have  interfered  and  granted  restitu* 
tion,  and  that  for  the  following  reasons:  The  jury  might  have 
been,  and  were,  probably,  misled  by  the  erroneous  instruction 
given  them,  excluding  the  title  of  the  defendant  below  from 
their  consideration,  when  the  issue  required  it  to  be  submitted; 
and  it  can  not  be  doubted  that  the  mere  title  of  the  defendant^ 
80  far  as  his  right  of  entry  was  not  tolled  by  lapse  of  time, 
would  have  shielded  him  from  the  action  of  trespass^  even 
though  he  had  entered  without  a  judgment  in  ejectment  or  a 
writ  of  possession. 

The  title  of  Lashbrook,  by  possession,  was  somewhat  doubt* 
ful  to  every  part,  owing  to  the  evidence  conducing  to  prove 
that  his  possession  was  amicable,  and  consistent  with  the  title 
of  Crockett;  but,  admitting  this  point  to  be  in  his  favor,  it  ia 
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clear  that  he  failed  to  proye  an  adverse  possession  of  twentj 
years  of  the  whole  of  the  land  included  in  the  abuttals  set  out 
in  his  pleadings,  and,  if  he  proved  it  in  a  small  portion  only,  the 
verdict  might  have  been  found  on  that  alone.  The  proof  is,  that 
Crockett,  by  his  tenants,  not  only  had  the  first  possession  of  an 
adjoining  tract,  which  might,  according  to  its  intention,  extend 
to  both  tracts,  as  he  had  the  elder  patent;  but  he  had  also  an 
actoal  possession  within  the  interference  when  Lashbrook  first 
entered.  By  this  entry,  Lashbrook  could  not  have  ousted  him 
to  the  extent  of  the  interference,  but  only  to  the  extent  of  his 
actnal  dose,  as  held  in  the  case  of  Miller  v.  Humphries,  2  A.  K. 
Harsh.  446.  Still,  as  he  extended  his  actual  close,  could  he 
oast  the  possession  of  Crockett;  and  the  evidence  falls  far  short 
of  showing  that  he  actually  inclosed  the  whole  interference,  till 
within  twenty  years  before  the  entry  of  Dimmit  under  Crockett. 
The  extent,  ttien,  of  the  land  to  which  he  ought  to  be  restored, 
was  entirely  uncertain,  the  verdict  notwithstanding,  and  he 
onght  to  have  been  left  to  try  that  extent  of  possession  by  suit. 

Another  reason  exists  for  refusing  the  restitution  required, 
the  verdict  notwithstanding.  As  we  have  said,  another  eject- 
ment against  himself  was  tried  when  that  against  Fyffe  was 
tried,  in  which  he  not  only  denied  any  possession  in  himself, 
when  the  declaration  and  notice  were  served  by  the  plea  and 
demand  of  his  counsel;  but  he  so  seriously  assured  the  counsel 
for  Crockett  that  he  had  not  the  possession,  that  they,  believ- 
ing him,  gave  up  further  attempts  to  prove  it,  and  suffered  a 
nonsuit;  and  now  his  success  depends  on  his  retracting  that  de- 
nial, and  proving  it  all  false,  by  showing  that  he  himself,  and 
not  Fyffe,  had  possession  of  most  of  the  interference.  These 
different  attitudes  in  which  he  has  attempted  to  place  himself 
at  different  times  in  this  controversy,  is  not  only  subject  to  the 
charge  of  immorality,  but  raises  the  legal  question,  how  far  be 
is  estopped  in  law,  at  this  time,  to  prove  the  contrary  to  what 
he  at  first  asserted,  for  the  very  purpose  of  keeping  this  land 
from  being  recovered  of  him  for  which  he  now  contends. 

The  general  principle  is,  that  where  a  party  acts  with  bad 
faith,  in  the  admissions  or  declarations  which  he  has  made,  and 
has,  thereby,  induced  others  to  act  upon  those  declarations,  and 
has  derived  a  benefit  to  himself  from  it,  against  his  adversary, 
he  shall  be  bound  by  it,  and  shall  not,  thereafter,  in  a  contro- 
veny  touching  the  same  matter,  prove  it  untrue.  Now,  it  is 
evident  that  Lashbrook  did,  by  these  acts  and  declarations, 
which  he  now  says  were  not  true,  derive  to  himself  the  benefit 


110  Gbookett  v.  Lashbrook.  [Kentackj, 

of  getting  clear  of  a  recovery  of  this  land  against,  and  to  the 
prejudice  of,  his  adversaxy.  This  has  occasioned  some  doubt 
with  the  court,  whether  he  ought  not  to  be  estopped  to  disproye 
the  declarations  in  the  action  of  trespass. 

But,  upon  more  mature  reflection,  we  are  persuaded  it  ought 
not  there  to  conclude  him,  but  can  only  be  given  in  evidence 
against  him,  to  bear  its  ordinary  weight;  because,  by  his  repre- 
sentations, he  got  clear  of  an  ejectment  only,  a  recovery  in 
which  would  not  have  concluded  either  his  rights  or  those  of  his 
adversary;  and  as  the  advantage  which  he  gained,  and  his  ad- 
versary lost,  was  not  conclusive,  it  would  be  carrying  the  estop- 
pel too  far  to  silence  him  in  the  action  of  trespass,  which  may 
forever  conclude  the  rights  of  both. 

But  the  verdict  and  judgment  in  ejectment,  as  we  have  seen, 
is  conclusive  to  some  purposes,  and  it  is  particularly  so  for  all 
the  purposes  of  effectuating  the  judgment,  and  this  judgment 
was  taken  against  Fyffe,  or  rather,  Lashbrook  for  Fyffe,  under 
a  conviction  induced  by  Lashbrook  that  it  included  the  whole 
interference,  and  Lashbrook  was  excused  by  these  acts  and 
declaration.  Lashbrook  ought  not,  therefore,  for  the  purpose 
of  defeating  the  execution  of  the  writ  of  possession  by  his  mo- 
tion, to  be  now  permitted  to  retract  and  disprove  this  declara- 
tion, whereby  he  injured  his  adversary,  so  soon  as  he  thinks  the 
right  of  entry  is  in  his  favor,  by  lapse  of  time.  At  all  events^ 
this  is  a  persuasive  circumstance,  which  ought  to  induce  a  court 
to  refuse  a  summary  interposition  in  his  favor,  notwithstanding 
he  has  a  verdict  in  trespass,  but  he  ought  to  be  left  to  other 
remedies  to  regain  the  possession  which  he  lost  by  the  writ  of 
possession. 

The  judgment  in  trespass,  of  Lashbrook  against  Dimmit, 
must  be  reversed,  vnth  costs,  and  the  verdict  be  set  aside,  and 
the  cause  remanded  for  new  proceedings  to  be  had,  not  incon- 
sistent with  this  opinion. 

The  judgment  in  the  motion  for  restitution,  in  the  ease  of 
Crockett  against  Lashbrook,  must  be  reversed,  with  costs,  and 
the  case  remanded,  with  directions  to  overrule  the  motion,  with 
costs. 


Ejbcimxkt,  jadgment  in,  ai  evidence  of  mesne  profits:  WeH  v.  HviffheB,  2 
Am.  Deo.  539L  The  difference  between  the  effect  of  a  jadgment  in  ejectment^ 
nnder  the  English  practice  and  such  a  judgment  when  rendered  under  the 
roles  of  law  and  of  practice  in  force  in  many  parts  of  the  United  States,  is 
oonsidered  in  Freeman  on  Judgments,  sees.  29&-0O2. 
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Overton  v.  Laoy. 

[6  T.  B.  MOMBox,  18.] 

Patdit  tor  Lakbs  Issued  to  two  Persons  as  Joint  Tenants  ajtrb  thv 

Death  of  oitb  of  Thkh,  passes  the  title  to  the  whole  estate  to  the  snr- 

▼iving  grantee. 
Tnu  or  one  of  two  Joint  Tenants  acquired  before  the^'u^  aecrueendi  was 

abolished,  is  good  as  against  the  representatives  of  the  other. 
Pabol  Aobeemsnt  between  Joint  Tenants  to  Seveb  Joint  Estate,  if 

made  before  the  passage  of  the  statute  against  frauds  and  perjuries,  will 

be  enforced  in  a  court  of  equity. 

Ebbob  to  tbe  Nelson  circuit.    The  opinion  states  the  case. 
WiMiffe  and  Barry ^  for  the  plaintiff. 
Crittenden  and  Hardin,  for  the  defendants. 

By  Court,  Owsley,  J.  On  the  eleventh  of  May,  1780,  Cloagh 
and  Waller  Overton  made  an  entry  for  six  hundred  acres  of 
land,  on  a  treasury  warrant,  etc.,  and  on  the  second  of  Septem- 
ber, in  the  same  year,  two  adjoining  surveys  of  three  hundred 
acres  eacli,  were  made  upon  the  entry  in  their  joint  names. 
Afterwards,  on  the  first  of  September,  1782,  an  inclusive  patent 
for  the  land  contained  in  both  surveys  issued  from  the  common- 
wealth of  Virginia  to  Clough  and  Waller  Overton  jointly.  A 
few  days  however  before  the  date  of  the  patent,  Clough  Over- 
ton was  Idlled  by  the  Indians  at  the  battle  of  the  Blue  Licks, 
having  previously,  on  the  sixteenth  of  July,  1782,  made  and 
publifihed  his  last  will  in  writing. 

This  will  was  afterwards  duly  proved  and  admitted  to  record. 
By  his  will,  Clough  Overton  devised  his  interest  in  the  six  hun- 
dred acres  of  land  aforesaid,  to  his  sisters,  Elizabeth,  Mary  and 
Sarah  Overton,  the  former  of  whom  afterwards  married  Batt  C. 
Lacy,  and  the  latter  after  marrying  William  C.  Lacy,  departed 
this  life,  leaving  an  only  child,  John  Overton  Lacy.  Subse- 
quent to  this,  but  many  years  ago,  Batt  C.  Lacy,  in  right  of  his 
wife,  Elizabeth,  and  William  C.  Lacy,  as  the  natural  guardian  for 
his  son,  John  Overton  Lacy,  entered  upon  one  of  the  surveys 
which  was  made  under  the  entry  for  six  hundred  acres,  claim- 
ing the  same  under  the  devise  of  Clough  Overton  to  his  sisters, 
and  they  have  remained  in  the  possession  thereof  ever  since. 

Conceiving,  however,  that  under  the  patent  which  issued  in 
the  name  of  him  and  hid  deceased  brother,  Clough  Overton, 
jointly,  that  he  was  entitled  to  the  whole  six  hundred  acres  of 
land.   Waller  Overton  commenced  an  ejectment  against  the 
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Lacys  for  the  land  of  which  they  weie  possessed,  and  finally 
succeeded  in  recovering  judgment. 

Batt  C.  Lacy  and  his  wife,  Elizabeth,  John  Overton  Lacy,  by 
William  Lacy,  his  next  friend,  and  Mary  Overton,  then  exhib- 
ited their  bill  in  equity,  with  injunction  against  Waller  Overton. 
Among  other  things  contained  in  their  bill,  they  set  out  an 
agreement,  which  they  allege  to  have  been  made  between  the 
testator,  Clough  Overton  and  Waller  Overton,  after  the  date  of 
the  entry,  and  before  it  was  surveyed,  to  divide  the  land  be- 
tween them,  each  to  have  three  hundred  acres  by  metes  and 
bounds;  and  they  charge  that  in  pursuance  to  that  agreement 
the  two  surveys  were  made,  and  that  the  one  now  in  their  pos- 
session was  to  belong  to  Clough  Overton,  and  the  other  to 
Waller.  They,  therefore,  contend  that  although  the  agreement 
was  never,  in  the  life-time  of  Clough  Overton,  entirely  fulfilled 
by  the  parties  extending  to  each  other  written  transfers  for  the 
land  to  which  they  were  respectively  entitled,  yet  by  the  agree- 
ment each  became  equitably  entitled  to  a  several  interest,  and 
they  insist  that  in  a  court  of  eqiiity  that  agreement  should  be 
specifically  executed,  and  Waller  Overton  perpetually  enjoined 
from  disturbing  their  possession,  and  decreed  to  surrender  to 
them  any  title  which  we  may  be  supposed  to  have  to  the  survey 
upon  which  they  reside,  etc. 

Waller  Overton  admits  the  recovery  of  a  judgment  in  the 
ejectment  by  him,  insists  that  the  legal  title  to  the  whole  six 
hundred  acres  is  in  him,  and  contends  that  no  such  agreement 
was  ever  made  between  him  and  Clough  Overton,  for  a  division 
of  the  land,  as  should  be  specifically  decreed  by  a  court  of 
equity,  etc. 

On  hearing,  the  circuit  court  made  the  injunction  perpetual 
against  the  judgment  at  law,  and  decreed  Waller  Overton  to 
surrender  his  title  to  the  land  in  contest  to  the  complainants. 
To  reverse  that  decree,  this  writ  of  error  has  been  prosecuted 
by  Waller  Overton. 

The  position  assumed  by  the  plaintiff  in  error,  that  by  the 
emanation  of  the  patent,  the  entire  legal  right  of  entry  vested 
in  him  will  not  be  contested  by  us.  Clough  Overton  having  died 
before  the  date  of  the  patent,  he,  of  course,  could  then  take  no 
estate,  and  though  named  as  one  of  two  joint  patentees,  the  title 
to  the  land,  nor  any  part  thereof,  can  not,  according  to  any 
principle  of  construction,  have  passed  by  the  patent  from  the 
commonwealth  to  him.  The  same  objection  does  not,  however, 
apply  to  Waller  Overton,  the  other  patentee.    He  was  living. 
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and   onder   no  incapadtj  to  take  the  title    at    the    date  of 
the  patent,  and  mast  have  acquired  a  title  of  some  eort  by  the 
patent  which  purports  to  have  issued  to  him  and  Clough  Over- 
ton jointly.     The  only  question  is  as  to  the  description  of  title 
that  passed  to  him.  The  other  person  named  as  a  joint  patentee 
with  him  being  dead,  did  he  take  the  entire  title  in  severalty  to 
the  whole  six  hundred  acres  described  in  the  patent,  or  did  he 
take  a  title  to  but  an  undivided  moiety  of  the  land,  and  the 
title  to  the  other  still  continue  in  the  commonwealth?    During 
the  present  term,  we  had  occasion  to  decide  upon  the  effect 
of  a  patent  which  purported  to  grant  lands  to  two,  as  tenants 
in  common,  one  of  whom  was  dead  when  it  issued  from  the 
•commonwealth,  and  it  was  then  held  that  the  survivor  took 
title  to  an  undivided  moiety  only,  the  title  to  the  other  moiety, 
notwithstanding  the  grant,  continuing  to  reside  in  the  common- 
wealth: 5  Mon.  443.     That  decision  we  still  approve.    Tenants 
in  common  do  not  hold  a  joint  title;  their  titles  to  land  are  in 
their  nature  several,  and  are  so  treated  throughout  all  judicial 
proceedings.     It  was,  therefore,  no  doubt  correct  to  decide 
that  a  patent  which  is  intended  to  grant  an  estate  in  common 
to  two,  does  not,  on  account  of  one  being  dead  at  the  time  it 
issaes,  pass  the  entire  title  to  the  whole  of  the  land  to  the  sur- 
vivor.    A  contrary  decision  would  be  giving  an  operation  to 
the  grant  that  never  was  intended  by  the  grantor,  and  confer 
upon  the  survivor  a  title  to  which,  by  the  clear  'import  of  the 
^^nt,    he  was  not  to  be  invested.    But  not  so  as  respects 
patents  which  purport  to  grant  land  ^  to  two  or  more  jointly. 
The  title  of  joint  tenants  is  not  like  that  of  tenants  iu  common; 
it  is  not  several  but  joint.     They  hold  a  unity  of  title,  are  said 
to  be  seised  per  my  et  per  tout,  and  as  the  law  stood  at  the  date 
of  the  patent  in  question,  upon  the  death  of  either  tenant,  the 
title  would  go  to  the  survivor.     It  is  not,  therefore,  as  in  the 
oase  of  tenants  in  common,  necessary  to  effectuate  the  intention 
of  the  grantor,  to  limit  the  operation  of  a  grant  to  two  as  joint 
tenants,  one  of  whom  being  dead  at  thu  date  of  the  grant,  to 
4k  moiety  of  the  land  only.     The  intention  of  the  grantor  and 
the  object  of  the  grant  will  be  better  attained  by  admitting  the 
title  of  the  whole  to  pass  to  the  living  grantee.     Tbe  title  must 
be  so  admitted  to  pass,  unless  Ve  suppose  what  is  altogether 
inadmissible,  that  by  the  very  act  of  granting  a  joint  title  to 
two,  one  of  whom  is  dead,  a  sort  of  legal  severance  of  the  title 
intended  to  be  granted  is  produced,  and  we  thereby,  instead  of 
jnaking  the  grantee  in  being  take  a  title  which,  as  survivor,  he 
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would  have  held  to  the  whole  of  the  land,  if  the  other  grantee 
had  been  living  at  the  date  of  the  grant,  and  afterwards  de- 
parted this  life,  we  split  the  title,  and  make  him,  contrary  to 
the  plain  import  of  the  grant,  take  an  estate  in  a  moiety  only, 
and  hold  the  title  to  that  moiety  as  tenant  in  common  with  the 
commonwealth.  We  shall,  therefore,  assume  as  correct  the 
position  contended  for  by  Waller  Overton,  that  the  legal  title 
to  the  whole  six  hundred  acres  is  in  him,  and  proceed  to  inquire 
whether  or  not  the  court  below  was  correct  in  deciding  that  he 
should  surrender  the  title  to  the  three  hundred  acres  in  contest 
to  the  complainants  in  that  court. 

If  there  had  been  no  agreement  between  Cloagh  and  Waller 
Overton  to  divide  and  make  partition  of  the  land,  we  should 
have  no  hesitation  in  saying  that  Waller  Overton  ought  not  to 
be  compelled  to  surrender  the  title  which  he  derived  by  the 
grant  from  the  commonwealth  to  any  part  of  the  land*  Having 
obtained  the  title  as  he  did,  at  a  time  when  the  right  of  sur- 
vivorship was  an  incident  to  estates  held  in  joint  tenancy,  he 
must  occupy  as  favorable  ground  as  he  would  have  done  had 
the  grant  issued  in  the  life-time  of  both  him  and  Clough  Over- 
ton, and  the  title  which  he  now  holds  had  afterwards  come  to 
him  as  the  survivor,  and  although  the  jus  accreacendi  has  never 
been  the  favorite  of  courts  of  equity,  no  case  is  reooUected 
where  those  courts  have  assumed  the  power  to  dispense  with 
the  law,  and  without  any  agreement  between  the  joint  tenants 
in  their  life-time  to  sever  the  estate,  to  compel  the  survivor  to 
surrender  any  part  of  the  title  to  the  representatives  of  the  de» 
ceased  tenant. 

But  it  is  in  proof  in  this  case  that  before  the  death  of  CSlough 
Overton  an  agreement  was  made  between  him  and  Waller 
Overton  to  divide  the  six  hundred  acres  between  them,  and  that 
in  pursuance  to  the  agreement  so  made,  two  surveys  of  three 
hundred  acres  each,  were  not  only  actually  executed,  but  more- 
over, by  mutual  consent  of  the  parties,  the  survey  now  in  con- 
test was  assigned  to  Clough  Overton,  and  the  other  survey  was 
to  belong  to  Waller  Overton.  The  agreement  so  made  was  not, 
it  is  true,  reduced  to  writing  by  the  parties,  and  did  not,  there- 
fore, in  legal  strictness,  produce  a  severance  of  the  joint  estate; 
but  though  by  parol,  yet  as  it  was  entered  into  before  the  stat- 
ute against  frauds  and  perjuries  had  any  operation  in  the  then 
state  of  Virginia,  the  agreement  must,  we  apprehend,  in  the 
contemplation  of  a  court  of  equity  have  produced  a  severanoe» 
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and  no  reason  is  perceived  why  the  agreement  should  not  now 
be  oanried  into  specific  execution  by  the  decree  of  the  court. 

An  agreement  of  the  sort  can  not  be  said  to  be  without  con- 
sideration, and  it  has  been  repeatedly  decided  that  parol  con« 
tracts  made  before  the  passage  of  the  act  against  frauds,  etc., 
may,  notwithstanding  the  after  passage  of  the  act,  be  enforced 
by  the  decree  of  a  court  of  equity. 

Understanding  the  agreement  to  have  thus  produced  an 
equitable  soTerance  of  the  interest  held  by  Olough  and  Waller 
Overton  in  the  land,  the  right  of  the  complainants  in  the  court 
below  to  the  decree  which  was  pronounced  by  that  court  in 
their  favor,  is  plain  and  obvious.  Being  entitled  in  equity  to 
a  several  interest  and  estate  in  the  survey  in  question,  it  was 
oompetent  for  Clough  Overton  to  devise  that  interest  to  others, 
and  the  proof  in  the  cause  is  satisfactory  to  show  that  he  actu- 
ally devised  the  same  to  two  of  the  complainants  and  the  de- 
ceasod  mother  of  the  other. 

The  deocee  must,  therefore,  be  afBzmed,  with  costs. 


Bicos's  Heibs  t;.  Spotbwood's 


•j\9:< 


it  T.  B.  Wumam,  40.] 

RuuuTUttS  ov  Qbuoxs  ov  a  Bond  ior  CkurvKTAHCB  or  Laxd  who  dies 
beiote  the  tune  fixed  in  the  ooodxtion  for  the  oonveyanoe,  miMl 
be  parties  to  a  bill  broiight  for  rMoiMion  on  the  groond  of  fraad  on  the 
part  of  the  obligor  in  misrepreeenting  boondarios  and  in  seUing  land  to 
whioh  he  had  no  title;  or  where  a  part  of  the  porohaae-money  xemaiai 
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naboi,  for  the  plaintifb. 

Baggin  and  Loughborough,  for  the  defendants. 

By  Court,  Owslbv,  J.  On  the  twenty-fifth  day  of  November, 
1818,  John  Bice  and  Clement  Buckman  contracted  with  Philip 
H.  Jones,  who  was  the  agent  of  Alexander  Spotswood,  for  the 
porehase  of  two  thousand  three  hundred  and  sixty-six  and  two 
thirds  acres  of  land  in  the  county  of  Union,  at  the  price  of  six 
thousand  dollars;  one  thousand  dollars  whereof  was  paid  in 
hand  by  Bice  &  Buckman,  and  for  the  residue  of  the  price,  three 
notes,  payable  in  one,  two  and  three  years  thereafter  to  Spots- 
wood,  were  executed  by  them  jointly.  At  the  same  time,  a 
bond  was  executed  by  Jones,  as  agent  for  Spotswood,  conditioned 
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to  convey  f  he  land  by  deed  of  general  warranty  to  Bice  &  Bock* 
tnan,  so  Boon  as  the  remaining  part  of  the  purchase-money 
should  be  paid.  In  December  following,  Spotswood  departed 
ithis  life,  and  shortly  thereafter  Bice  also  died. 

The  heirs  of  Bice  &  Buckman,  afterwards  in  1820,  filed  thek 
9:)ill  in  equity  against  the  heirs  of  Spotswood  and  the  agent  Jones, 
tfind  by  an  amendment  to  their  bill  they  also  made  the  executors 
of  Spotswood  defendants.  The  object  of  their  bill  is  to  obtain 
^  canoelment  of  the  contract  for  the  purchase  of  the  laod,  and 
to  be  restored  the  one  thousand  dollars  which  was  paid  by 
them  as  part  of  the  purchase-money,  on  the  ground,  as  they  al- 
lege in  their  bill,  that  false  representations  as  to  the  boundaiy 
of  the  land  were  made  to  them  at  the  time  of  entering  into  the 
contract,  by  the  agent  Jones,  and  that  Spotswood  was  unable 
«to  make  them  a  title  according  to  the  bond  which  was  given  by 
iiiis  agent. 

The  bill  was  answered  by  the  heirs  of  Spotswood  and  Jones, 
t>ut  the  view  we  have  taken  of  the  case  renders  it  unnecessary 
to  take  further  notice  of  their  answers. 

On  hearing,  the  contract  was  decreed  to  be  canceled,  etc., 
And  from  that  decree  the  heirs  of  Spotswood^  etc.,  appealed. 

At  the  threshold  we  are  met  with  an  objection  that,  unless 
obviated,  renders  an  examination  of  the  merits  of  the  decree 
altogether  unnecessary.  The  personal  representatives  of  Bice 
are  not  made  parties  to  the  suit,  and  it  was  objected  that  with- 
out their  being  either  complainants  or  defendants,  it  was  incor- 
rect for  the  court  below  to  pronounce  a  decree  upon  the  merits 
of  the  contest.  This  objection  was,  in  argument,  attempted  to 
he  gotten  over  by  the  counsel  of  the  appellees,  and  the  neces- 
sity of  making  the  personal  representatives  of  Bice  parties  was 
by  them  denied.  It  was  contended,  that  as  the  death  of  Bice 
fiappened  before  the  title  was,  by  the  condition  of  the  bond 
ozecuted  by  Jones,  to  be  conveyed,  the  right  of  Bice  to  a  con- 
veyance descended  upon  his  heirs,  and  that  neither  in  a  suit  to 
onforce  the  contract  or  to  set  it  aside,  have  the  personal  repre- 
sentatives of  Bice  any  interest,  and  should  not,  therefore,  be 
Q>rougbt  before  the  court  as  complainants  or  defendants.  Thai 
there  are  cases  in  which  the  action  or  suit  ought  to  be  brought 
an  the  names  of  the  heirs,  and  not  the  peraonal  representative 
of  the  person  to  whom  the  bond  for  a  conveyance  upon  which 
tha  action  or  suit  is  founded  was  given,  is  undoubtedly  true; 
i>ut  it  is  not  true,  as  the  argument  supposes,  that  whenever  the 
dflath  of  the  obligee  happens  before  the  time  at  which,  by  the 
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condition  of  ihe  bond,  the  conveyance  is  to  be  made,  the 
lion  or  Bait,  vhateyer  may  be  its  object,  should  be  brought  in 
the  name  of  the  heirs,  without  making  the  personal  repreaenta* 
tiTcs  party. 

Though  the  person  to  whom  the  bond  is  made  dies  before  ihe 
time  fixed  in  the  condition  for  the  title  to  be  conveyed,  therer 
may,  nevertheless,  at  the  time  of  his  death  be  an  existing  causer 
of  action,  in  which  the  personal  representatives  have  a  direct 
interest;  and  the  case  made  out  by  the  appellees  in  their  bill 
presents  as  forcible  an  illustration  of  such  a  cause  of  action  aiv 
any  other  that  could  be  given,  were  we,  amongst  the  numeiouai 
cases  that  might  be  mentioned,  to  attempt  to  make  a  selections 
The  object  of  the  bill,  as  we  have  before  remarked,  is  to  cancel 
the  contract  which  was  made  by  Buckman  &  Bice,  in  his  lif  e-time, 
with  the  agent  of  Spotswood,  for  the  purchase  of  a  tract  of  land, 
not,  however,  on  the  ground  of  any  failure  of  Spotswood  or  hia 
tgent  to  make  the  conveyance  according  to  the  condition  of  tha. 
bond  given  to  Bice  &  Buckman,  but  on  the  ground  of  irauAiniL 
misrepresenting  the  boundaries  of  the  land  sold,  and  in  selling: 
land  to  which  Spotswood  never  had  title.    These  facts,,  it  ihey^ 
have  any  existence,  must  have  existed  prior  to  the  death  of  Kiee»^ 
and  if  ihey  afford  any  cause  for  setting  aside  ihe  contract,  Ihe* 
cause  must  have  existed  in  the  life-time  of  Bice,  so  that  it  wouldl 
seem  that  upon  the  death  of  Bice  any  claim  which  he  then  hadlto* 
be  restored  the  money  paid  by  him  under  the  contract  passed  tb^ 
his  personal  representatives,  and  not  to  his  heirs.     But  admit- 
ting a  sufficient  cause  for  canceling  the  contract  to  have  existed 
in  the  life-time  of  Bice,  it  was  contended  in  argument  that  asip 
his  heirs  would  have  been  entitled  to  the  land  after  his  death  if 
the  title  had  been  in  Spotswood,  and  they  had  insisted  vpcm  a 
conveyance  being  made  to  them,  that  they  must  also  be  entitled 
to  whatever  is  recoverable  on  a  cancelment  of  the  contract.    It 
does  not,  however,  follow  that  because  they  would  have  been 
entitled  to  the  land,  if  no  fraud  had  been  committed,  and  th& 
title  could  have  been  made  by  Spotswood,  that  they  must  also 
be  entitled  to  the  money  paid  by  Bice  for  the  land,  if  the  eon* 
tract  be  canceled  on  the  ground  charged  in  the  bill.     The  right 
of  Bice  to  be  restored  the  purchase-money  which  was  paid  hyr 
him  is  not  land,  nor  does  it  partake  of  any  of  the  attributes  of 
land,  so  as  upon  his  death  to  have  descended  upon  his  heirs  te 
land;  but  it  partakes  of  the  nature  of  a  chattel,  and  went  to  the 
personal  representatives  of  Bice,  to  whom,  at  his  death,  all  hia 
ehattels  passed  by  operation  of  law.    The  personal  representar* 
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ti?68  of  Bice  mtiBt,  therefore,  have  an  interest  in  the  money 
which  is  claimed  by  the  bill  to  be  restored. 

But  this  is  not  the  only  interest  which  the  personal  repre- 
sentatives have  in  the  matter  in  contest.  There  remains  yet  un- 
paid a  great  proportion  of  the  price  agreed  to  be  given  for  the 
land,  and  for  which  Bice  &  Buckman  executed  their  joint  notes 
to  Spotswood.  Upon  those  notes  the  personal  representatiyes 
of  Bice  are  liable  to  be  sued,  and  of  course  must  have  an  inter- 
est in  any  suit,  the  object  of  which  is  to  obtain  a  canoelment  of 
ihem  and  the  contract  under  which  they  were  executed. 

We  think,  therefore,  that  the  personid  representatiTes  of  Bioe 
«ehould  have  been  made  a  party;  and  as  that  was  not  done,  the 
"Court  erred  in  hearing  the  cause  and  pronouncing  a  decree  upon 
7the  merits. 

The  decree  must  be  reyersed,  with  cost;  the  cause  remanded 
fio  the  court  below;  and  unless  in  a  reasonable  time,  to  be  fixed 
tby  that  court,  the  appellees,  by  an  amendment  to  their  bill, 
imake  the  personal  representatives  of  Bice  a  party,  the  bill  must 
Ube  dismissed  without  prejudice  to  any  other  suit. 


Mills'  Heibs  v.  Lee. 

[6  T.  B.  Koaaos,  91.] 

ComnoaiiBB  or  a  Doubivul  Cladi  will  not  be  set  aaide^  ezoept  for  £nuid* 
;      nleiit  miarepreaentation  or  oonoealment  of  facts,  or  for  anch  impoaition 
aa  amoanta  to  unfair  and  nnoonacientioaa  dealing. 

CONGBALiaDfT  OV  FaCIS  WHICH  A  PaRTT  18  VOT  BoUlTD  TO  DZSGLOSS  la  no4 

ground  for  avoiding  a  oompromiae;  and  one  pvty  to  a  oonlrovaray  ooo* 

ceming  land,  ia  not  bound  to  diicloae  to  hia  adToraary  def acta  in  hia  own 

tiUe. 
Thb  Ezibiinck  of  CoNFLionNo  Patxnts,  located  on  the  aame  land,  and 

held  by  oppoaite  partiea  to  a  compromise,  conatitatea  a  good  foundation 

and  consideration  for  anch  compromise. 
Thb  Wobb  '*  Withdrawk,"  fonnd  on  the  maigin  of  a  snryeyor'a  entry  book, 

doea  not  proTe  that  the  entry  waa  withdrawn. 

Appeal  from  the  Mason  circuit.    The  opinion  states  the  case. 

Wickliffe,  for  the  appellants. 

CriUenden,  for  the  appellees. 

*By  Court,  Bibb,  C.  J.  In  1817,  the  heirs  of  Edward  MiUs 
exhibited  their  bill  against  Lee  and  Graham,  setting  forth:  That 
their  ancestor  Was  possessed  of  a  tract  of  land  in  Mason  county » 
of  two  thousand  acres,  granted  to  him  by  patent  in  1790;  that 
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Arthur  Fox's  claim  of  twenty  thousand  conflicted;  that  by  an 
agreement  between  their  ancestor  and  Fox,  of  1793^  the  claim 

of  their  ancestor  was  reduced  to acres;  that  Henry  Lee 

and  Bichard  Oraham  asserted  claim  to  this  tract,  under  an  en- 
try of  twenty  thousand  acres,  in  the  name  of  Edward  Graham; 
showed  their  ancestor  the  entry,  a  decree  for  the  title  against 
the  heirs  of  Edward  Graham,  a  patent  for  the  same  to  the 
heirs  of  Bichard  Graham,  deceased,  under  whom  they  alleged 
ihey  deriyed  title,  when  in  fact  and  in  truth,  "  the  warrants  on 
which  said  entry  was  made  were  withdrawn  and  assigned  to  other 
persons,  in  whose  names  they  had  been  entered  elsewhere,  and 
no  legal  Boryey  had  ever  been  made  on  said  land,  a  certain  John 
Waller  haying  made  the  sunrey  and  returned  the  plat  and  cer- 
tificate thereof,  on  the day  of ,  in  the  year ,  pre- 
tending to  act  as  deputy  for  Thomas  Marshall,  surveyor  of 
Fayette  county,  who  had  been  then  dead  a  number  of  years;  on 
which  pretended  and  illegal  suxrey  and  return,  a  patent  had 
been  illegally  and  fraudulently  procured,  younger  in  date  than 
that  under  which  your  complainants*  ancestor  held  title;  that 
Baid  defendants,  well  knowing  the  premises,  fraudulently  con- 
cealed the  same  from  the  ancestor,  and  represented  their  claim 
to  be  a  good  and  yalid  claim,  and  the  survey  thereon,  and  the 
r^gistiy  of  the  plat  and  certificate  and  emanation  of  the  grant 
to  have  been  strictly  legal;  and  said  Edward  Mills,  well  know- 
ing at  the  time  that  the  entry  under  which  he  held  was  invalid, 
and  believing  and  confiding  in  the  representations  of  the  defend- 
ants, that  their  claim  was  superior,  he  conveyed  them  his  land 
on  the  first  day  of  May,  1810,  for  no  other  or  further  considera- 
tion than  a  payment  for  the  lasting  and  valuable  improvements 
made  thereon;  that  their  ancestor,  in  his  life-time,  discovered  the 
baud  and  applied  to  them  to  rescind  the  contract,  which  they 
refused,  but  made  him  the  proposals  signed  by  the  defendants 
and  marked  A,  which  shows  that  nothing  was  paid  their  ancestor 
tor  the  land,  and  the  yalue  of  improvements  alone  was  taken  into 
consideration." 

This  paper  A  is  in  form  of  an  agreement  drawn  and  signed 
by  the  defendants,  but  neyer  signed  by  the  ancestor,  or  any  one 
on  his  behalf,  proposing  that  the  compromise  between  Mills  and 
Fox,  and  between  Mills  and  Graham  and  Lee,  shall  be  submitted 
to  men  learned  in  the  law,  to  be  chosen  by  the  parties  to  say, 
whether  under  all  the  circumstances  relative  to  both  com- 
promises, said  Lee,  acting  on  behalf  of  Fox's  heirs  and  Graham^ 
ought  to  give  up  Fox's  bond  to  Mills,  which  Mills  had  surren* 
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dered  under  the  second  compromise  between  Mills  and  Ijee  and 
Graham;  if  so^  then  that  Mills  shall  receive  one  dollar  per  acre 
for  all  the  land  held  by  Mills  under  said  agreement,  except  fifty 
acres  sold  by  Mills  to  Jones;  twenty  acres  sold  by  him  to  Gates; 
and  sixty  acres  sold  by  him  to  McMichael;  provided,  however, 
that  if  Lee's  and  Graham's  claim  is  established,  the  whole  of 
this  agreement  to  be  void;  this  proposition  submitted  by  Lee 
and  Graham,  and  signed  by  them,  with  a  view  that  Mills  should 
sign  it,  bears  date  in  September,  1810. 

The  prayer  of  the  bill  is  to  rescind  the  agreement  between 
Mills,  Lee  and  Graham,  and  have  the  land  reconveyed  to  the 
heirs  of  Mills. 

The  answers  set  forth,  that  the  compromise  complained  of, 
was  of  a  suit  then  actually  brought  and  pending  between  Lee  and 
Graham  as  complainants,  under  the  entry  of  Edward  Graham^ 
for  twenty  thousand  upon  a  survey  executed  by  John  Waller,  in 
1784,  for  fourteen  thousand  three  hundred  and  fifty  acres,  part 
of  the  entry  of  twenty  thousand  acres,  and  patent  thereon;  thai 
Waller  was,  when  he  executed  the  survey,  a  lawful  authorized 
deputy  of  Thomas  Marshall,  then  surveyor  of  Fayette,  the  land 
then  lying  in  Fayette;  that  the  survey  was  recorded  in  Fayette 
by  the  successor  of  Thomas  Marshall,  and  the  patent  obtained 
thereon  by  the  trustees  of  Bichard  Graham,  deceased,  in  virtue 
of  a  decree  in  chancery,  all  of  which  they  believe  to  have  been 
fairly  and  legally  done. 

They  set  forth  the  agreement  of  1809,  between  Mills  and  the 
defendants  in  this  suit,  and  exhibit  the  agreement,  and  the  deed 
afterwards  made  to  them  by  Mills,  in  pursuance  of  that  agree- 
ment, dated  in  1810,  by  which  it  appears,  that  the  compromise 
was  of  a  suit  then  pending  on  the  adversary  conflicting  claims; 
it  recites  that  Mills,  **  after  a  full  investigation  of  the  aforesaid 
claims,  being  of  opinion  that  the  said  Edward  Mills's  claim  can 
not  be  sustained  against  the  said  Lee  and  Graham,"  agrees  to 
convey  by  quitclaim  to  Lee  and  Graham,  the  aforesaid  survey 
of  two  thousand  acres;  Lee  and  Graham  to  pay  Mills  for  all  im- 
provements, by  himself  or  those  claiming  under  him,  agreeable 
to  the  occupying  claimant  law;  Mills  to  retain  seventy-five  acres 
sold  to  Smally  and  Gates,  sixty  acres  sold  to  the  widow 
McMichael,  at  valuation,  to  be  deducted  out  of  the  valuation  of 
improvements. 

In  May,  1810,  Mills  conveyed  to  Lee  and  Graham  the  tract 
of  two  thousand  acres,  by  a  quitclaim  deed,  with  a  special 
provision  that  if  the  land  should  be  taken  by  any  other  claim. 
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Lee  and  Graham  shall  bear  the  loss,  without  any  compenBatioo 
therefor  from  Mills.  They  admit  that  there  was  a  marginal 
note  to  the  entry  in  the  surveyor's  office,  signifying  '*  with- 
drawn/' but  that,  upon  search,  no  entry  withdrawing  it  can  be 
foand;  and  assert  that  Mills  was  apprised  of  that.  They  deny 
that  the  warrants  upon  which  Graham's  entry  was  founded, 
were  properly  or  legally  withdrawn  from  the  office. 

They  say  there  were  these  considerations  to  the  agreement  of 
compromise:  The  dismissal  of  the  suit  then  pending,  which  has 
been  accordingly  done  at  their  costs;  the  paying  for  improve- 
ments, which  has  been  done,  and  the  relinquishment  of  their 
daim  to  the  persons  holding  under  Mills,  named  in  the  agree* 
ment,  which  has  also  been  done. 

They  deny  all  the  fraud  wherewith  they  are  charged,  and  in* 
mat  that  the  terms  in  paper  A,  exhibited  by  complainant,  but 
rqeeted  by  him,  were  offered  on  their  part,  not  on  an  applica* 
tion  by  Mills  to  rescind  the  compromise,  but  on  an  application 
by  him  to  them  to  pay  one  dollar  per  acre  for  his  claim,  which 
he  said  he  had  been  offered  by  another,  and  deny  that  Mills  ever 
desired  or  offered  to  rescind,  but  wanted  a  dollar  per  acre,  which 
had  been  offered  by  another  after  the  compromise;  they  rely 
also  on  the  length  of  time  which  has  elapsed. 

The  bill  was  dismissed  by  the  circuit  court  on  hearing,  and 
ICUs*  heirs  appealed. 

The  bill,  answers,  exhibits,  facts  agreed,  and  facts  proved, 
present  the  case  thus:  The  compromise  complained  of  was  of  a 
controversy  upon  conflicting  patents,  issued  from  the  land-office, 
and  of  a  controversy  then  in  litigation  in  a  suit  in  equity,  pend- 
ing between  the  parties  to  the  compromise. 

The  bill  alleges,  as  the  foundation  for  impeaching  the  com- 
promise, that  the  warrants  upon  which  Edward  Graham's  entry 
of  twenty  thousand  was  made,  had  been  withdrawn  and  appro- 
priated elsewhere  by  the  assignees  of  those  warrants;  2.  The 
illegaUty  of  the  record  of  the  survey  by  the  surveyor  of  Fayette, 
which  survey  had  been  executed  by  Waller,  pretending  to  act 
as  deputy  of  Thomas  Marshall,  who  was  dead  long  before  the 
certificate  of  survey  was  returned  to  the  office  of  Fayette;  3.  The 
iU^iality  of  the  patent  founded  on  such  a  survey;  4.  The  knowl- 
edge of  the  facts  on  the  part  of  the  defenda&ts,  Lee  and  Graham, 
and  the  concealment  of  those  facts  from  the  ancestor  of  the 
complainants;  5.  That  the  defendants,  Lee  and  Graham,  repre« 
aented  their  claim  to  be  good  and  valid. 

The  bill  as  drawn,  is  skillfully  worded,  so  as  to  involve  the 
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defendants  in  a  knowledge  and  ooncealment  of  the  facts  cliargedy 
and  the  inferences  of  law  drawn  in  the  bill  from  those  facts. 
As  to  inferences  of  law  thus  charged,  it  is  sufficient  to  say  that 
they  are  denied  by  the  answer;  and  the  defendants  aver  that 
they  were  advised  by  counsel  learned  in  the  law,  that  their 
claim  was  good  and  valid.  In  this  place  it  is  needless  to  inquire 
as  to  the  effect  of  such  a  charge,  of  legal  inference  from  facts; 
they  belong  to  the  court,  and  will  be  noticed  more  properly  in 
an  after  part  of  the  subject.  As  to  facts,  therefore,  upon  which 
the  legal  inferences  depend,  and  as  charged  in  the  bill,  they  are 
to  be  considered  under  two  aspects:  First,  as  they  existed  at 
the  compromise;  secondly,  as  to  the  knowledge  and  conceal- 
ment of  those  facts  by  the  defendants,  from  Mills,  the  ancestor. 

As  to  the  warrants,  the  complainants  produce  copies  of  six  of 
the  warrants  for  two  thousand  acres  each,  part  of  those  upon 
which  Edward  Graham's  entry  was  made,  with  copies  of  assign- 
ments with  Qraham's  name,  in  April,  1785,  and  a  survey,  on 
those  warrants  and  another,  for  twenty-six  thousand  five  hun- 
dred, for  Wilkinson  and  others,  assignees  of  those  six  warrants, 
executed  on  the  tenth  of  June,  1785,  by  S.  Morgan,  deputy  for 
Thomas  Marshall,  surveyor  of  Fayette. 

The  survey  of  Edward  Graham,  for  fourteen  thousand  five 
hundred,  part  of  the  entry  of  twenty  thousand,  was  executed  on 
the  thirtieth  of  September,  1784,  by  Waller,  who  then  was  a 
lawful  deputy  of  Thomas  Marshall,  surveyor  of  Fayette  county, 
in  which  the  land  then  lay;  this  survey  was  returned  to 
Fayette  office  in  1803, 1804,  or  1805,  and  received  and  recorded 
by  Bichard  Higgins,  then  the  surveyor;  Waller  not  being  a 
deputy  of  Higgins,  and  the  land  not  tixen  being  within  the  cur- 
tailed limits  of  Fayette. 

There  is  no  withdrawal  of  Graham's  warrant  on  the  entry  books 
of  the  surveyor,  the  marginal  word  "  vrithdrawn,''  being  all 
that  is  found. 

There  is  no  evidence  that  Lee  or  Graham  were  informed  of 
the  assignments,  or  pretended  assignments,  of  the  six  warrants, 
part  of  the  twenty  thousand  acres  of  Edward  Graham,  at  the  time 
of  the  compromise;  nor  any  evidence  of  any  representations  by 
Lee  or  Graham  to  Mills  to  induce  him  to  compromise,  nor  of 
any  assertion  of  the  validity  of  their  claim,  other  than  the  alle- 
gation thereof  by  their  bill  in  equity  then  pending  against 
Mills;  so  far  from  it.  Mills  was  induced  to  the  compromise  by 
calculations  and  representations  made  by  his  son,  one  of  the 
present  complainants,  that  the  value  of  the  improvements  pro* 
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posed  to  be  pai  1,  would  buy  land  elsewhere,  on  wliioh  thej 
oould  lire  comfortably,  and  if  they  defended  the  suit  pending,  and 
were  unsucoessful  in  that  defense,  the  costs  would  eat  out  his  sub- 
stance and  ruin  him,  and  brought  to  his  view  the  consequences 
of  a  former  unsuccessful  law  suit 

The  complainants,  howeyer,  did  know  of  the  return  of  the 
surrey  to  the  office  of  Fayette,  after  the  death  or  resignation  of 
Thomas  Marshall,  and  of  the  consequent  progress  in  obtaining 
their  patent;  and  there  is  no  proof  that  these  facts  were  dis- 
closed to  Mills. 

That  the  entry  of  Qraham  (if  not  rendered  null  or  vacated  by 
the  withdrawal  of  the  warrants,  or  by  the  return  of  the  survey 
to  Fayette,  after  Higgins  was  surveyor,  and  Marshall  out  of 
office)  was  not  valid,  special  and  precise,  that  this  entiy  would 
not  have  otherwise  been  the  superior  claim  to  that  of  Mills,  is 
not  alleged.  The  destruction  of  the  entiy,  survey,  and  patent, 
under  which  Lee  and  Graham  held  and  founded  the  suit  then 
pending,  by  reason  of  the  assignment  of  the  warrants;  the 
manner  of  returning  the  survey  and  obtaining  the  patent  after 
such  assignments  and  upon  such  process  in  the  surveyor's 
and  register's  offices  are  relied  on  as  vacating  the  entry  of  Ed- 
ward Graham,  and  the  patent  of  the  then  complainants,  Lee 
and  Graham,  provided  Mills  had  then  known  of  those  defenses; 
and  the  grievance  complained  of  is,  that  the  then  complainants, 
now  defendants,  Lee  and  Graham,  did  not  disclose  those  facta 
before  they  made  the  compromise. 

To  maintain  the  bill  by  Mills's  heirs,  they  propose  now  for 
adjudication,  that  the  facts  set  forth  in  their  bill  about  the  as- 
signment of  the  warrants,  and  the  process  of  obtaining  the 
patent  upon  Graham's  entry,  of  which  they  knew  not  then, 
would  have  been  sufficient,  if  disclosed  to  them  by  Lee  and 
IGlls,  to  have  enabled  the  ancestor.  Mills,  to  defend  and 
defeat  the  bill  then  pending;  and,  secondly,  that  Lee  and 
Graham  were  bound  to  disclose  these  facts  if  they  knew  them. 

Lee  and  Graham  had  an  entiy,  survey  and  patent  conflicting 
with  the  patent  of  Mills;  they  had  asserted  their  claim  in  a 
court  of  justice;  their  patent  was  obtained  according  to  the 
forms  of  law,  and  the  entry  is  admitted  to  be  special  and  pre- 
cise, and  the  claim  was  apparently  valid.  Mills,  the  ancestor, 
had  also  a  patent,  derived  according  to  the  forms  of  law;  but  as 
the  compromise  admits,  n^^t  to  be  maintained  as  the  superior 
daim,  but  by  showing  something  in  destruction  of  the  claim  of 
Lee  and  Graham. 
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Mills's  claim  had  no  positive  merit;  its  force  consisted  in 
the  date  of  the  grant;  the  defense  of  Mills  in  the  bill  then  pend- 
ing, consisted  in  his  ability  to  show  something  to  destroy  the 
claim  of  the  complainants,  for  Qraham's  entry  was  valid.  The 
heirs  say,  their  ancestor,  of  himself,  knew  not  of  the  defenses 
now  set  up,  and  compromised  because  Lee  and  Qraham  did  not 
disclose  these  wea^esses  and  imperfections  in  their  own 
claim. 

Whether  the  facts  relied  upon  in  this  bill,  would  have  been 
sufficient  to  defeat  the  bill  pending  at  the  time  of  the  com- 
promise, is  a  question  which  this  court  need  not  go  into.  The 
comparative  merits  and  demerits  of  the  two  conflicting  claims 
which  were  compromised,  will  not  now  be  tried.  The  claims 
conflicted;  they  were  sued  out  from  the  land-office  according  to 
the  forms  of  law;  they  were  conflicting  patents,  actually  located 
on  the  same  land.  This  was  enough  to  lay  a  good  and  equitable 
oonsideratiou  and  foundation  for  the  compromise.  If  neither 
party  superinduced  the  compromise  by  fraud  or  imposition^ 
neither  party  can  attack  the  compromise  by  showing  his  claim 
was  the  superior  in  law  or  in  equity. 

In  Conn  y.  Conn,  1  P.  Wms.  726.  it  was  decided  by  Lord 
Macclesfield,  "  that  where  two  parties  are  contending,  and  one 
releases  his  pretensions  to  the  other,  there  can  be  no  color  to 
set  this  release  aside,  because  the  man  that  made  it  had  the 
right;  for  by  the  same  reason  there  can  be  no  such  thing  as  corn- 
promising  a  suit  nor  room  for  any  accommodation;  eveiy  release 
supposes  the  party  making  it  to  have  the  right;  but  this  can  be 
no  reason  for  its  being  set  aside,  for  then  every  release  might 
be  avoided." 

If  the  party  releasing  was  ignorant  of  his  own  right,  or  if  his 
right  is  concealed  from  him  by  the  person  to  whom  the  release 
is  made,  there  will  be  good  reasons  for  the  setting  aside  the  re- 
lease. 

In  StapleUm  v.  Slapleton,  1  Atk.  10,  it  was  decided  by  Lord 
Hardwicke,  '*  that  an  agreement  entered  into  upon  a  supposi- 
tion of  a  right  or  of  a  doubtful  right,  though  it  after  comes  out 
that  the  right  was  on  the  other  side,  shall  be  binding,  and  the 
right  shall  not  prevail  against  the  agreement  of  the  parties,  for 
the  right  must  always  be  on  the  one  side  or  the  other,  and 
therefore  the  compromise  of  a  doubtful  right  is  a  sufficient 
foundation  of  an  agreement." 

In  PiUlen  v.  Beady ^  2  Atk.  592,  the  case  of  Conn  t.  Conn, 
was  again  approved,  and  also  in  this  court,  in  Taylor  v.  Patrick, 
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1  Bibb,  171;  FMer  t.  Ifay's  heira,  2  Id.  449;  and  in  McInHre  r. 
Johnson^  4  Id.  49. 

The  oompromise  of  a  doubtful  claim  can  not  be  set  aside,  but 
lor  fraudulent  miarepresentations  of  facts,  or  fraudulent  conceal- 
ment of  facta,  or  such  imposition  otherwise  as  amounts  to  un- 
conscientious and  unfair  dealing. 

We  say  fraudulent  concealment  of  facts,  because  a  conceal* 
ment  of  that  which  the  party  was  not  bound  to  disclose,  would 
not  be  ground  for  avoiding  a  compromise.  Suppose  Lee  and 
Oiaham  had  known  that  these  warrants  had  been  assigned  away 
after  the  sunrey  of  1784  had  been  executed,  and  that  other  lands 
had  been  surveyed  in  1785,  and  belieyed,  as  they  state,  that 
those  assignments  had  been  illegally  and  surreptitiously  made, 
were  they  bound  as  suitors  in  court,  upon  a  treaty  of  com- 
promise, to  have  disclosed  the  facts  to  their  adversary,  to 
strengthen  his  defense  in  case  no  compromise  was  effected.  To 
say  that  they  were,  would  be  to  lay  down  a  rule  too  refined  for 
the  common  sense  and  understandings  of  upright  men.  It  would, 
in  effect,  prescribe  to  those  in  a  treaty  for  a  compromise  of 
doubtful  conflicting  claims,  the  duty  to  disclose  the  weaknesses, 
doubts  and  difficulties  of  their  respective  claims  and  discourage 
aU  compromises. 

Cicero,  in  his  book  De  Officiis,  gives  his  opinion  that  a  com 
merchant  arriving  at  Bhodes  at  a  time  of  great  scarcity,  know- 
ing that  a  large  supply  is  on  the  way,  ought  to  disclose  the 
fact  to  the  islanders,  so  important  to  them  to  know,  and  that 
he  ought  not,  by  concealment,  get  a  much  higher  price  for  his 
own  cai^o;  and  he  argues  well  as  a  moralist  in  favor  of  that 
opnion.  But  what  merchant  ever  acted  upon  that  pure  system 
of  ethics?  Could  a  court  of  equity  set  aside  his  sale,  for  want 
of  such  a  disclosure?  However  devoutly  it  is  to  be  wished 
that  mankind  could  be  brought  in  their  contracts  to  observe 
such  a  refined  system  of  morality,  yet  if  courts  of  equity  were 
to  act  upon  it  (as  Judge  Pendleton  said  in  JoUiffe  v.  Hite),  it 
would,  in  the  present  state  of  society,  produce  more  evil  than 
good. 

Courts  of  equity  will  hold  the  one  party  or  the  other  responsi- 
ble for  the  truth  of  the  representations  made  in  their  communica- 
tions relative  to  a  contract,  and  if  the  fact  be  unfairly  or  untruly 
represented,  whether  innocently  or  designedly,  the  party  to 
whom  the  representation  is  made  shall  not  be  injured  by  it.  So, 
abo,  it  holds  a  party  contracting,  to  abstain  from  fraud  or  de- 
ceit by  concealment  of  facts  which,  in  fair  dealing,  the  one 
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party  has  a  right  to  expect  to  be  disclosed,  and  which  the  othex 
party  is  bound  to  disclose.  It  may  be  diflScult  at  all  times  to 
discern  the  true  line  between  that  which  a  party  may  la^?full7 
forbear  to  disclose,  and  that  which  he  can  not  withhold  with- 
out incurring  the  guilt  of  fraud  or  deceit.  The  cirodmstances 
not  disclosed  must  always  be  compared  with  the  object  and  end 
in  Tiew  by  the  contracting  parties.  In  the  present  case  the  end 
and  aim  of  the  parties  in  contracting  and  compromising  an  ex- 
isting suit  was  to  avoid  the  hazard  and  expense  of  litigation. 
No  reasonable  man  ought  to  expect  in  such  communication  that 
the  one  party  or  the  other  is  bound  to  mutual  disclosure  of  the 
means  of  attack  and  defense  in  case  the  compromise  does  not 
succeed.  Such  a  rule  would  forbid  all  attempts  at  compromise. 
In  the  present  controversy,  the  entry,  the  survey,  the  grant, 
and  the  confliction  of  that  grant  with  Mills'  grant,  all  existed. 
The  entry  had  not  been  withdrawn,  the  warrants  for  part  only 
of  Graham's  entry,  twelve  thousand  out  of  twenty  thousand, 
had  been  assigned  after  the  survey  of  1781  was  executed;  these 
assignments  were  not  made  by  Lee  or  Oiaham;  bot  as  they 
allege  illegally,  and  without  authority;  were  they  bound  if  they 
knew  of  those  assignments  done  by  others,  to  have  disclosed 
them  in  a  treaty  having  in  view  the  compromise  of  the  pending 
litigation?  Although  such  a  disclosure  might  have  had  some 
bearing  in  the  treaty,  by  enhancing  or  diminishing  the  demands 
of  the  one  party  or  the  other,  as  to  the  terms  of  compromise, 
yet  the  authority  and  legality,  and  consequence  of  the  fact  of 
the  assignment  of  the  warrants  so  made,  was  itself  a  matiw  to 
be  controverted.  The  assignments  of  the  warrants  subsequent 
to  the  entry  and  survey  of  Graham  may  be  likened  to  the  sup- 
ply of  com  on  the  way  to  Rhodes,  in  the  case  before  stated 
from  Tully.  A  court  of  equity  could  not  interfere  to  abrogate 
the  contract  made  for  the  com,  because  the  failore  to  com- 
municate the  supply  which  was  on  the  way,  was  an  extraneous 
circumstance,  which  the  seller  was  not  bound  to  disclose,  how- 
soever it  might  have  influenced  the  purchaser  if  known.  So 
the  facts  in  the  bill  compared  with  the  subject  of  the  treaty 
and  contract  were  matters  extraneous.  They  moreover  were 
not  resting  solely  in  the  knowledge  of  Lee  and  Graham,  but 
accessible  to  Mills  upon  inspection  of  the  records,  and  inquiry 
of  the  surveyor;  they  were  matters  which  the  defendants  were 
not  bound  to  disclose  in  a  treaty  and  communication  on  the 
subject  of  compromise  of  the  litigation.  Was  Mills  bound  to 
have  disclosed  facts  behind  his  patent,  survey,  and  entry,  or 
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other  defect  in  his  claim,  which  would  have  lendered  it  worth- 
leas,  and  not  entitled  him  even  to  the  benefit  of  claiming  com- 
pensation for  his  improTements.  Courts  of  equity  do  not  dis- 
countenance compromises  of  doubtful  claims,  much  less  of  suits 
actaally  instituted  for  litigating  such  claims.  The  rule  con« 
tended  for  by  the  complainants  would  tend  to  defeat  and  dis» 
courage  all  compromises. 

Without  doubt  it  may  be  affirmed,  that  the  actual  interfer- 
ence which  existed  between  the  entry,  survey  and  patent  of  Lee 
and  Graham,  with  the  patent  of  Mills,  was  such  an  existing  claixa, 
such  a  doubtful  right,  as  to  be  a  substratum  and  good  considera- 
tion for  the  compromise,  without  intending  to  intimate  any 
opinion  as  to  the  effect  and  l^al  consequences  of  the  facts 
charged  in  the  bill  to  invalidate  the  entry,  survey  and  patent 
under  which  Lee  and  Graham  claim,  provided  they  had  been 
insisted  on  by  way  of  defense  to  the  bill  in  equity,  which  was 
compromised.  We  think  they  furnish  no  ground  for  impeach- 
ing the  compromise.  It  was  free  from  fraud  or  imposition,  and 
KlUs  having  put  himself  on  the  safe  side  of  the  hedge  by  the 
eompromise,  and  actually  received  the  consideration,  his  heirs 
now  come  into  court,  wishing  to  try  whether  the  claim  of  Lee 
and  Graham  waa  invalid,  and  obtain  all  the  benefits  of  litigating 
that  queetion,  without  danger  of  loss.  If  the  facts  amount  to 
a  deatmotion  of  Lee  and  Graham's  claim,  then  the  heirs  would 
have  the  land,  and  set  aside  the  compromise;  if  not,  they  will 
yet  hold  the  money  received  for  the  improvements,  and  the  title 
of  Lee  and  Graham  to  the  two  tracts  which  they  sold  out  of 
their  daim. 

"  The  solenm  agreement,  release  and  conveyances  made  by 
the  parties  in  the  spirit  of  compromise,  are  not  slightly  to  be 
Uown  off  and  set  aside." 

Decree  affirmed,  with,  costs. 

In  FUker  v.  May^  5  Am.  Deo.  626,  it  was  held  that  the  oompromise  of 
donMol  daimB  Is  a  good  oonsideration  for  a  contraot,  and  the  ooort  will  not 
iBvertigate  the  relative  merits  of  the  two  daimi^  with  a  view  to  let  aside  the 
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Qmnoir  or  SnBirr  to  C^icplt  with  Directions  or  thb  Law,  with  respeel 
to  notice  of  time  and  place  of  sale,  does  not  vitiate  a  sale  made  to  an  in- 
nocent parchaser;  bnt  fraud  on  the  part  of  the  officer,  with  knowledge  on 
the  part  of  the  poichaser,  will  render  the  sale  void. 
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Ejxotment.  Appeal  from  the  Breckeniidge  eixouit.  The 
opinion  states  the  case. 

Hardin,  for  appellants. 

By  Oourty  Owsley,  J.  This  is  an  appeal  from  a  judgment  ren- 
-dered  against  Webber  and  Stith,  on  the  trial  of  an  ejectment 
brought  by  them,  to  recover  the  possession  of  land  in  the  county 
of  Breckenridge. 

The  title  under  which  they  claim  the  land,  was,  on  the  trial 
in  the  circuit  court,  attempted  to  be  derived  through  a  sale 
made  of  the  land  by  the  sheriff  of  Breckenridge  county,  in  vir- 
tue of  an  execution  to  him  directed,  and  a  deed  of  conveyance 
made  for  the  land  by  the  sheriff  to  Webber  and  Stith,  who  were 
the  purchasers  at  the  sale;  but  it  was  made  to  appear  to  the 
-court,  that  two  courts  had  been  holden  for  the  county  of 
Breckenridge,  between  the  time  the  execution  came  to  the 
hands  of  the  sheriff,  and  the  day  on  which  the  land  was  sold, 
And  that  there  were  more  than  twenty  days  between  the  time 
^f  holding  the  first  court  and  the  sale,  and  less  than  ten  days 
t>etween  the  sale  and  the  time  of  holding  the  other  court, 
«o  that  it  was  evident  that  in  making  sale  of  the  land,  the 
sheriff  could  not  have  complied  vrith  the  requisitions  of  law 
in  advertising  the  time  and  place  of  sale  on  some  court  day, 
not  more  than  twenty,  nor  less  than  ten  days  from  the  day 
of  sale.  The  circuit  court,  being  of  opinion  that  this  default  of 
the  sheriff,  in  not  advertising  the  sale  according  to  law,  vitiated 
the  sale,  instructed  the  jury  that  the  purchasers,  Webber  and 
Stith,  through  the  sale  and  deed  of  conveyance  made  to  them 
by  the  sheriff,  derived  no  title  to  the  land,  and  the  only  ques- 
tion presented  for  the  revision  and  decision  of  this  court  in« 
Tolves  the  correctness  of  that  instruction. 

The  instruction  of  the  court  does  not  accord  with  our  under- 
standing of  the  correct  doctrine  of  the  law.  It  no  doubt  forms 
part  of  the  o£Scial  duty  of  sheriffs  to  give  due  and  legal  notice 
of  the  time  fixed  for  making  sale  of  lands,  or  other  property 
taken  in  execution  by  them,  and  for  any  injury  which  may  be 
«U8tained  by  others  by  their  failure  to  do  so,  the  law  must  be 
understood  to  afford  redress  to  the  party  aggrieved.  But  it 
<loes  not  thence  follow  that  the  purchaser  at  such  a  sale  by  the 
sheriff,  does  not  take  a  good  title  to  the  property  sold.  To  the 
•contrary,  the  provisions  of  the  act  of  the  legislature,  with 
respect  to  the  notice  of  the  time  and  place  of  sale,  have  been 
<Lecided  to  be  directory  to  the  officer  having  the  execution,  and 
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that  thedeparime  from  the  directions  of  the  hiw  in  that  respect  by 
the  officer,  does  not  per  se  vitiate  the  sale.  It  would,  indeed, 
in  moet  cases,  be  oat  of  the  power  of  all  those  who  might  be 
disposed  to  buy  at  such  sale,  to  ascertain  and  know  whether  or 
not  the  officer  by  whom  the  property  is  exposed  to  sale,  has  in 
eveiy  respect  complied  with  the  directions  of  the  law,  and  if 
evexy  failure  on  his  part  to  do  so,  was  allowed  to  affect  the  sale, 
but  few  would  risk  to  become  purchasers  at  such  sales,  and  the 
interest  of  both  creditor  and  debtor  would  be  greatly  prejudiced. 
Hence,  the  propriety  of  not  making  the  purchaser  look  to  a 
correct  fulfillment  of  the  duties  prescribed  by  law  to  the  officer, 
in  making  sale  of  property  taken  under  execution,  and  if  any 
injury  be  sustained  by  the  officer's  neglect  to  fulfill  the  direc- 
tions of  his  duty,  to  leave  the  party  sustaining  the  injury  to  his 
redress  against  him.  We  would  not,  however,  be  understood 
as  deciding  that  in  no  possible  case  of  such  a  sale,  can  the 
property  be  reached  in  the  hands  of  the  purchaser. 

The  offioer  may  be  guilty  of  such  a  palpable  violation  of  duty 
in  departing  from  the  directions  of  the  law,  as  to  convict  him 
of  gross  fraud  in  making  the  sale,  and  it  is  not  intended  to  say 
that  the  land  sold  might  not,  in  such  a  case,  be  reached  in  the 
hands  of  the  purchaser  with  knowledge  of  the  fraud.  But  it  is 
the  fraud  of  the  officer  and  purchaser  that  in  such  a  case  viti- 
ates the  sale,  and  the  omissions  of  duty  on  the  part  of  the 
officer,  and  knowledge  thereof  by  the  purchaser  are  adverted 
to  for  tbe  purpose  of  establishing  the  fraud.  The  failure  to 
advertise  in  strict  conformity  to  the  directions  of  the  law, 
is  not  per  se  fraudulent.  There  may  be  departures  from 
the  strict  line  of  official  duty,  by  the  officer,  without  a  cor- 
rupt or  fraudulent  intent,  and  with  a  knowledge  of  such 
failure  of  duty  on  the  part  of  the  officer,  the  land  may  be 
purchased  without  turpitude  of  motive  in  the  purchaser.  In 
contests  for  the  land  purchased,  therefore,  the  question  must 
always  be  not  barely  whether  there  was  a  failure  in  the  offioer 
to  fulfill  punctiliously  the  directions  of  the  law,  in  advertising 
and  making  the  sale,  but  whether,  in  doing  so,  fraud  was 
intended  by  the  officer  and  purchaser.  If,  then,  it  be  on  the 
score  of  fraud  only,  that  the  right  of  the  purchaser  can  be 
affected,  it  follows  that  in  this  case  the  instructions  of  the 
court  below  can  not  be  correct.  For  the  instructions  were  not 
hypothecated  upon  the  idea  that  any  fraud  had  been  committed 
in  the  sale  of  the  land  which  was  purchased  by  Webber  and 
Stith,  or  if  such  an  idea  was  entertained,  the  record  furnishes 
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no  sufficient  evidence  to  prove  the  fraud.  It  is  apparent,  from 
the  evidence,  that  the  sheriff  must,  if  he  advertised  the  time  of 
sale  at  all,  have  either  not'  advertised  at  a  court  day,  or  if  he 
did,  he  must  have  given  more  than  twenty  or  less  than  ten  days 
notice  of  the  time  of  sale,  and  in  either  case  the  directions  of 
the  law  were  not  fulfilled.  But  all  this  may  be  true,  and  yet 
the  sheriff  and  purchaser  may  both  have  had  no  corrupt  motive, 
and  we  do  not  feel  ourselves  at  liberty,  from  these  facts,  to  pre- 
sume that  either  of  them  intended  a  fraud  upon  the  debtor, 
against  whom  the  execution  issued,  or  any  other. 

Hence,  we  think  that  the  court  should  not  have  given  the 
instructions  to  the  jury. 

The  judgment  must  be  reversed  with  cost,  the  cause  r^ 
manded  to  the  court  below,  and  further  proceedings  there  had, 
not  inconsistent  with  this  opinion. 


It  waa  decided  in  Kecm  v.  Newell,  14  Am.  Beo.  321,  that  even  fraud  in  a 
BherifiTs  sale  does  not  prejudice  an  innocent  poiohaser;  and  in  Cox  v.  NeUon, 
15  Id.  89,  that  porohaflem  at  ezeoation  sales  are  not  bound  by  the  imgolar 
acts  of  the  officer  in  which  they  do  not  participate.  To  the  same  effiaet: 
HcmiUon  v.  Shreuttbury,  Id.  779. 


Allen  v.  Young. 

[«T.B.]ComOB,186.J 

A  ViBiuoT  Basid  ExoLUsrvzLT  upoir  thk  TxsnMOHT  of  aa  fa*Mn5fflf  ^^ 

ness  should  be  set  aside. 
OaxDrr  or  a  WrrNBSs  must  bb  Impsaohed  ob  Sustaztbd  by  evidenoe  of 

his  general  character,  and  not  of  his  oonduct  in  particular  oasea 

Tboveb.  Appeal  from  the  Montgomeiy  circuit.  The  opinion 
states  the  case. 

THpleUf  for  the  appellant. 

Onttenderif  for  the  appellee. 

By  Court,  Bibb,  0.  J.  The  verdict,  as  rendered  in  this  case, 
can  not  be  approved,  unless  credence  be  given  to  the  evidenoe 
of  William  Caldwell.  His  testimony  is  of  a  confession  by 
Allen  to  him  that  the  negro  (alleged  to  have  been  converted  to 
the  use  of  the  defendant,  Allen),  was  sent  off  by  one  Woods  to 
Texas,  from  the  county  of  Montgomery.  The  species  of  con- 
fension  deposed  to  by  Caldwell  is  in  itself  the  weakest  and  most 
unsatisfactoiy  of  all  testimony  deemed  competent  in  law  on 
account  of  the  faaility  with  which  it  may  be  fabricated,  and  the 
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difficulty  of  disproving  it,  if  false,  by  direct  negative  proof: 
SneUing  v.  VUerback,  1  Bibb,  611  [4  Am.  Deo.  661];  Morri$  v. 
^>rris,  2  Id.  311. 

But  the  confession  of  Allen  is  deposed  to  by  William  Cald- 
well, who,  by  his  own  account,  was  at  the  time  engaged  in 
counterfeiting  and  fabricating  a  letter,  as  if  from  a  man  in 
Alabama,  to  Young,  who,  by  the  deposition  of  himself,  had 
escaped  from  jail,  under  a  prosecution  for  passing  counterfeit 
money,  and  was  then  under  the  impending  prosecution;  who^ 
by  his  own  confession,  and  by  general  reputation,  was  asso* 
dated  with  a  band  of  counterfeiters,  and  by  the  testimony 
of  respectable  witnesses,  is  of  infamous  character.  It  is  due 
to  the  pure  administration  of  justice,  to  example  and  effect  in 
society,  that  a  verdict  based  exclusively  upon  the  testimony  of 
confession,  sworn  to  by  such  an  infamous  witness,  should  not 
stand.  It  would  be  vain  to  attack  the  credibility  of  a  witness 
if  evidence  of  such  depravity  and  infamy  is  to  be  of  no  avail 
with  the  court.  The  juries  will  do  their  duty  and  exerois&n 
their  powers;  the  court  must  do  theirs  in  supervising  the  vaiK- 
dict  of  joiies. 

In  the  progress  of  the  trial,  objections  were  made  to  the>-> 
admiasilnlity  of  evidence,  and  overruled.    The  bill  of  excep- 
tions is  awkwardly  worded;  but  by  comparing  it  with  the  evi-- 
dence  detailed,  and  permitted  to  go  to  the  jury,  the  objection^v 
made  and  the  opinion  of  the  court  thereupon  is  explainedL 
Evidence  was  permitted  to  be  introduced  by  the  plaintiff  to  in* 
dace  credence  to  be  given  to  Oaldwell,  his  own  witness;  that 
whilst  Caldwell  was  in  Mount  Sterling,  he  had  ''acted  with 
punctuality;"  that  in  breaking  up  the  counterfeiters  with  whom 
he  was  associated,  he  had  **  acted  with  truth,  and  so  as  to 
justify  confidence;"   that  by  letters  from  Tennessee  it  was 
stated  *'  that,  in  the  matter  of  breaking  up  the  gang  of  coun- 
terfeiters Caldwell  might  be  depended  on,  and  he  had  seen 
nothing  in  Caldwell  to  give  him,  the  witness,  an  opinion  differ- 
ent from  the  recommendation." 

This  species  of  evidence  of  punctuality  and  fidelity  in  a  par- 
ticular transaction  was  not  admissible  on  the  part  of  the  plaintiff 
to  support  the  credit  of  his  witness;  for  if  such  evidence  was 
proper  for  the  plaintiff,  by  the  same  rule  it  would  be  permis- 
sible for  the  defendant  to  go  into  evidence  of  want  of  fidelity 
and  truth  in  other  particular  transactions  from  which  the  wit- 
nesses to  such  particulars  had,  from  their  own  knowledge, 
drawn  conclusions  that  Caldwell  was  unworthy  of  credit.  ^  This 
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?is  not  the  kind  of  eyidence  by  which  the  credit  of  a  witness  is  to 
1am  impeached  or  sustained;  his  general  character,  but  not  his 
oonduet  in  particular  cases,  must  be  the  subject  of  inquiry. 
ICr.  Stockton's  own  particular  confidence  from  his  own  knowl- 
edge ci  (the  conduct  of  Caldwell  in  the  matter  of  breaking  up 
4ha*oountecfeiters  was  improperly  permitted  to  go  to  the  jury. 

It  ^seeMs  to  this  court  that  the  circuit  court  erred  in  per* 
mitttngiJie  evidence  to  go  to  the  jury,  which  was  objected  to, 
mm  stated  ta  the  bill  of  exceptions,  and  also  in  refusing  a  new 
i^naL 

Tkevefore,  it  is  considered  by  the  court  that  the  judgment 
•  be  reversed,  the  verdict  be  set  aside,  and  that  the  cause  be  re* 
knded  for  a  venire  faoiaa  de  novo. 
.Appellant  to  recover  his  costs. 


^fiow  T7iTBns8  MAT  BE  LfPBACHKD.— See  Blue  V.  jnUy,  15  Am.  Deo.  96^ 
note,  96. 


Taylob  V.  Bbadshaw. 

[6  T.  B.  Moinoi,  Itf  .] 

■qditt  Will  Not  Bbuxvb  aoadist  a  Judgmimt  at  Law  upon  the  groond 
of  the  discovery  of  new  evidence  after  the  trud,  where  the  party  did  not 
tme  due  diligence  in  procuring  the  evidence,  which  was  within  his  reach 
^ef era  the  triaL 

JL  Paanr  xe  a  Surr  is  vor  Bouim  to  Discloss  to  his  Advxbsabt  facts 
which  tend  to  defeat  or  weaken  his  own  right  of  recovery;  and  he  oom- 
«its  «•  frand  by  remaining  silent. 

A  DncuBBKB  18  I»TKBF08ED  the  hiU  is  to  be  taken  as  tme. 


from  the  Greennp  circuit.    The  opinion  states  the 

SHpfetf ,  for  the  plaintiff. 
Mayes^  for  the  defendant. 

Br  Ooort,  Owslet,  J.  The  present  appellants  brought  an 
«ctioii  of  ejectment  against  the  appellee,  and  finally  succeeded 
ma  recovering  a  judgment  for  lands-of  which  he  was  possessed, 
TThe  appellee,  claiming  to  be  paid  for  the  improvements  made 
l>y  him  on  the  land,  applied  to  the  court  and  obtained  an  order 
mppoioting  commissioners  to  value  the  improvements  under  the 
aftat<^  1812  concerning  occupying  claimants. 

This  order  was  made  without  opposition  on  the  part  of  the 
•.mppeUattts,  but  before  the  commissioners  acted  upon  the  sub- 
ject an  order  was  made  reserving  to  the  appellants  the  privilege 
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of  contesting  the  right  of  the  appellee  to  pay  for  his  impnyfio- 
ments  on  the  coining  in  of  the  commissioners'  report,  and  after 
the  report  was  made  to  court  the  appellants  appeared  by  tlkeur^ 
counsel  and  urged  their  objections  to  the  claim  of  the  appellee^ 
for  improyements. 

Their  objections  were,  however,  overruled,  and  judgyaiii  «ii*- 
tered  in  favor  of  the  appellee,  according  to  the  report  el*  tbtt 
commiflSLonerB.  Some  time  thereafter  the  appellants  fUeJ  thefar 
bill  in  equity  with  injunction,  to  be  relieved  against  the  yidg* 
ment  which  was  reodered  on  the  commissioners'  report.  Tb» 
bill  was  demurred  to  by  the  appellee,  and  the  demurrer  am- 
tained.  From  the  decision  on  that  demurrer  this  appeal  was 
prayed,  and  the  only  question  now  to  be  considered  involvesi 
the  correctness  of  that  decision. 

As  the  cause  was  decided  upon  demurrer,  it  is  proper  thal^ 
we  should,  in  revising  the  decision  of  the  circuit  court,  assumar 
aa  true  all  the  allegations  of  the  bill,  and  inquire  wheUier  or 
not,  aa  such,  any  sufficient  cause  is  shown  for  the  interpoeitioia 
of  a  court  of  equity. 

The  grounds  for  relief,  as  contained  in  the  bill  are  two-foldr 

1.  The  discovery  by  the  appellants,  since  the  judgment,  oC 
evidence  going  to  show  that  when  the  appellee  seated  and  im- 
proved the  land,  he  had  no  title,  either  legal  or  equitably  U^ 
entitle  him  to  pay  for  his  improvements,  under  the  act  cooeen»» 
ing  occupants. 

2.  That  the  discovered  evidence  was  known  to  the  appellee  aik 
the  time  of  his  obtaining  the  order  appointing  the  commia- 
sioners,  and  by  him  fraudulently  concealed  from  the  appel- 
lants until  after  the  adjournment  of  the  court  at  which  th» 
judgment  was  rendered  upon  the  commissioners'  report. 

Before  Bradshaw  settled  upon  the  land,  he  had  obtaineck 
from  William  Meek  an  assignment  of  a  bond  which  had  beei^ 
previously  given  to  him  for  a  title  by  James  Wynn,  in  whoe» 
name  a  survey,  including  Bradshaw's  settlement  was  made^  in 
1795,  for  twenty-four  thousand  three  hundred  and  twenty*foiir- 
acres,  under  an  entry  dated  in  1783;  and  for  the  purpose  a£ 
bringing  his  case  within  the  provisions  of  the  occupying  claim- 
ant law,  and  to  show  his  right  to  compensation  for  the  iii»-^ 
provements  made  by  him  on  the  land,  Bradshaw  produced  im 
the  court  before  whom  the  report  of  the  commissioners  mm 
pending,  the  bond  given  by  Wynn  to  Meek,  dated  November^ 
1803,  the  assignment  thereof  to  him  by  Meek,  dated  January^ 
18M,  and  a  certified  coi)y  from  the  register's  office  of  the  sub^ 


13-1  Tailob  v.  Bbadshaw.  [Kentackj, 

vey,  which  was  made  the  seventeeDth  day  of  December,  1795, 
in  the  name  of  Wynn,  for  the  twenty-four  thousand  three  hun- 
dred and  twenty-four  acres  of  land,  together  with  the  fol- 
lowing indorsement  on  the  back  of  the  copy  of  survey,  to 
wit:  "William  Johnson,  assignee  of  J.  Wynn,  twenty-four 
thousand  three  hundred  and  twenty-four  acres."  Upon  this 
evidence,  Bradshaw  was  adjudged  to  be  entitled  to  the  benefits 
of  the  occupying  claimant  law,  and  judgment  entered  in  bis 
favor,  upon  the  report  of  the  commissioners. 

The  evidence  which  is  alleged  by  the  appellants  to  have  been 
since  discovered  by  them,  and  which  they  contend  goes  to  show 
that,  at  the  time  of  his  settling  upon  and  improving  the  land, 
Bradshaw  had  no  title,  either  legal  or  equitable,  deducible  of 
record,  consists  of  an  assignment  by  Wynn  to  William  Johnson 
of  the  plat  and  certificate  of  the  twenty-four  thousand  three  hun- 
dred and  twenty-four  acres  of  land,  survey  of  Wynn,  dated  before 
the  bond  of  Wynn  to  Meek,  and  that  the  patent  which  also 
issued  from  the  commonwealth  to  William  Johnson,  as  assignee 
of  J.  Wynn,  before  the  date  of  Wynn's  bond  to  Meek  for  the 
same  twenty-four  thousand  three  hundred  and  twenty-four 
acres  that  was  surveyed  for  Wynn. 

The  evidence  which  is  thus  alleged  by  the  appellants,  to  have 
been  discovered  by  them  since  the  decision  of  the  court  upon 
the  report  of  the  commissioners,  would  doubtless  have  had  an 
important  bearing  upon  the  opinion  of  the  court,  if  it  had  been 
produced  on  the  hearing  of  the  objections  which  were  taken  to 
the  right  of  Bradshaw  to  be  paid  for  his  improvements  under 
the  occupying  claimant  law,  when  the  commissioners'  report 
was  under  consideration.  But  admitting  the  materiality  of  the 
discovered  evidence,  and  conceding  that  if  it  had  been  before 
the  court  on  the  hearing  of  the  objections  to  the  report  of  the 
commissioners,  the  decision  should  have  been  in  favor  of  the 
appellants,  and  not,  as  it  was,  against  them;  still  it  will  be 
found  that  the  appellants  have  not  made  out  such  a  case  as 
will  authorize  a  court  of  equity  to  lend  its  aid,  and  relieve  them 
against  the  judgment,  upou  the  ground  of  discovered  evidence. 
For  the  assignment  of  the  plat  and  certificate  of  survey,  by 
Wynn  to  Johnson,  and  the  patent  to  Johnson,  both  of  which 
are  alleged  to  have  been  discovered,  were  of  record  in  the  office 
of  the  register,  to  which  all  may  have  access,  and  if  not  known 
to  the  appellants  before  the  copy  of  the  survey  was  produced 
by  Bradshaw  to  the  court,  they  must,  upon  reading  the  indorse- 
ment upon  that  copj',  have  perceived  that  in  all  probability  such 
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ao  assignment  and  patent  did  exist,  and  as  vigilant  suiiura 
should  haye  employed  tbe  appropriate  means  by  searching  tbe 
office  of  the  register  to  find  them,  before  the  case  was  decided 
bj  the  court.  Having,  however,  failed  to  do  so,  the  appellants, 
under  their  alleged  discovery,  do  not  present  themselves  before 
the  court  free  from  fault,  and  it  is  an  established  rule  with 
courts  of  equity,  never  to  relieve  a  party  against  the  effect  of 
his  own  laches  in  a  matter  exclusively  cognizable  in  the  court 
by  which  it  has  been  determined. 

With  respect  to  the  second  ground  relied  on  for  relief,  there 
is  still  less  pretense  for  the  interposition  of  a  court  of  equity. 
Though  Bradshaw  is  charged  in  the  bill  with  having  committed 
fraud  in  concealing  from  the  appellants  the  facts  of  the  assign- 
ment  of  the  survey  by  Wynn,  and  the  emanation  of  the  patent 
thereafter  to  his  assignee,  Johnson,  there  is  nothing  in  the  facta 
alleged,  which,  according  to  any  fair  inference,  can  be  con- 
strued into  such  a  fraud  as  will  warrant  the  interference  of  the 
court.  We  have  seen  that  by  the  indorsement  which  was  upon 
the  copy  of  the  survey  that  was  produced  to  the  court  by  Brad- 
shaw, the  appellants  might  reasonably  have  inferred  that  the 
plat  and  certificate  of  survey  had  not  only  been  assigned,  but 
that  a  patent  had  also  issued  for  the  land  contained  in  the  sur- 
vey to  Johnson;  and  after  having  furnished  evidence  of  that 
sort,  it  would  be  going  further  than  we  have  any  recollection  of 
any  court  ever  having  gone,  and  further  than  any  court  ought 
to  go  to  fix  upon  Bradshaw  the  commission  of  fraud,  merely 
because  he  did  not  disclose  to  his  adversary  all  the  circum- 
stances within  his  knowledge  that  might  tend  to  weaken  hia 
claim  or  defeat  his  recovery. 

Fraud  ma}',  no  doubt,  be,  and  frequently  is,  committed  by  the 
suppression  of  truth,  as  well  as  by  the  suggestion  of  falsehoodi 
and  it  is  equally  competent  for  the  court  to  relieve  against  the 
fraud  whether  it  be  perpetrated  in  the  one  way  or  the  other. 
By  suppressing  the  truth  the  deception  may  often  be  as  base  and 
the  injury  to  others  as  great  as  by  the  suggestion  of  falsehood. 
But  the  failui'e  to  disclose  to  others  whatever  is  known  to  us 
can  not,  with  any  propriety,  be  at  all  times  a  suppression  of  the 
truth. 

From  those  who  have  reason  to  expect  information  from  us 
the  truth  should  not  be  withheld,  but  such  as  look  not  to  us  for 
information  and  expect  no  disclosure  from  us,  have  no  cause  to 
complain  of  our  silence,  and  to  reproach  Us  for  not  speaking,  with 
bavinjf  suppressed  the  truth. 
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By  the  act  of  Bradsbaw's  asserting  claim  for  improTements, 
the  appellants  were  admonished  not  to  expect  from  him  a  dis* 
closure  of  any  which  would  prove  that  he  was  not  entitled  to  the 
benefits  of  the  occupying  claimant  law,  and  it  would  be  prepos- 
terous  to  suppose  that  they  were  deluded  and  deceived  by  any 
failure  of  his,  in  not  disclosing  to  them  the  evidence  which  might 
defeat  his  claim. 

Neither  on  the  ground  of  discovered  evidence  nor  that  of  the 
alleged  fraud  can  it,  therefore,  be  competent  for  a  court  of  equity 
to  grant  relief  against  the  judgment  rendered  on  the  commission* 
ers'  report,  and  the  court  below  was  consequently  correct  in  de* 
creeing  a  dismission  of  the  appellant's  bill. 

The  decree  is,  therefore,  affirmed,  with  costs  and  damages, 
upon  the  damages  decreed  by  that  court. 

WHOf  A  CoiTBT  or  SQumr  will  not  Bblievx  AOAiwsr  a  Judokbit  ay 
Law,  lee  note  to  Yainct§  v.  Doumer^  15  Am.  Deo.  35^  and  caees  there  cited. 
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Bqutit  JuBiSDionov. — ^A  court  of  equity  has  joziadiction  to  compel  origmal 
graatora  to  ezeonte  deeda  of  oonfirmation,  where  the  partiea  through 
whom  the  complainant  claima  title,  have  lost  or  failed  to  regiater  their 
deeda;  and  it  will  interfere  to  remove  difBcnltiea  in  land  tttlea  when  a 
party  can  not  readily  proceed  at  law,  when  the  conveyanoea  are  loat  or 
in  the  handa  of  the  oppoaite  party,  or  when  the  partiea  are  nnmerooa  and 
the  proof  hard  of  acceea;  and  generally  to  remove  inoomhranoea  and 
claima  calculated  to  diatnrb  the  poaaeaaion  of  the  complainant  and  ti» 
leaaen  the  valae  of  hia  eatate. 

EiBcniXNT  Bills. — ^The  court  will,  on  ejectment  bill  being  brought^  in  each, 
caaea,  clear  a  title  purely  l^gal,  and  alao  decree  poaaeaaion. 

Duds  Ezbcutxd  Abroad  may,  under  the  atatutea  of  thia  atate,  be  r^giatored 
here  within  eighteen  montha. 

DmonvB  Rbgistbt  ov  Dxxd.— Where  a  certified  copy  of  a  deed*  and  not 
the  original,  ia  recorded,  the  registry  ia  defective;  but  a  court  of  equity 
haa  power  to  remedy  auch  defect. 

Vxndor'b  Lixn. — ^Where  a  portion  of  the  land,  anbject  to  the  vendor'a  lien,, 
remaina  unaold  in  the  handa  of  the  original  purchaaer,  that  part  muai 
firat  be  anbjected  to  the  diacharge  of  the  lien,  and  if  it  be  anfficient  fci 
that  purpoae,  the  portion  aold,  even  in  the  handa  of  a  pnrohaaer  with 
notice,  will  be  held  free  from  the  lien. 

Wasaa  all  Lauds  Subject  to  a  Vxndob*8  Lmr  are  in  the  aame  aitoatioii, 
the  different  parte  aold  mnat  contribute  ratably  to  the  diacharge  of  the 
lien. 

\jMS  wo^bl  Purchass-mokxt  can  not  be  enforced  againat  a  aub-purchaaer  lor  ai 
valuable  conaideration,  without  notice. 
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T.ASI90  FxBaovAL  SscuBiTT  TOR  PuBOHASX-MONST  destroys  the  vendor's 

lien. 
It  18  HO  Bkfebbb  nr  a  Sdtt  to  Obtain  Deed  or  Coitfibmation,  that  the  de> 

foidant  was  not  paid  the  parchase-money,  where  it  appears  that  com* 

plainant  claims  under  defendant's  grantee  for  valuable  oonaideration^ 

withoat  notice. 
ViKDQB  Setaikb  ko  Lien  vor  PuBGHASB-MomsT  on  the  claim  of  his  vendee,, 

where,  after  the  sale  to  him,  the  vendor  asserts  title  in  himself,  and  con* 

vsys  tha  same  land  to  another. 
Lume,  BUT  not  Claihb  to  Lakds,  will  be  sold  by  a  coart  of  equity,  to  dis* 

charge  liens. 
Pdbugation  ow  an  Obdxb  vob  Two  Months,  as  required  by  statute,  is 

sufficient^  although  such  order  directed  its  publication  for  eight  weeks 

only. 
DirosinoNS  Admiited  ik  Evidencb  bt  Stipttlation  of  a  party  to  the  suit^ 

who  is  afterwards  appointed  the  agent  of  another  party  to  manage  such 

Boit»  and  whoee  prior  acts  were  ratified  and  adopted  by  such  other  party^ 

may  be  read  in  evidence  against  the  latter. 
Xo  CoKBxnuTB  A  Pebson  a  Pubohasbb  vob  a  Valuable  Considebation^ 

without  notice,  it  is  necessary  that  he  should  have  paid  the  money  and 

obtained  a  conveyance  before  notice. 
Sale  undbb  Execution  against  the  Holdeb  or  an  Appabbnt  Equitt 

only  does  not  affect  the  holder  of  the  legal  title  who  was  not  a  party  to 
y  the  suit;  an  equitable  title  can  not  be  sold  under  execution. 
Dbcbeb  Rsndebxd  on  iNSumccENT  Publication  does  not  bind  the  parties 

thereto;  and  ratification  of  such  decree  pending  the  suit  is  ioeffectuaL 
Tax  Sales  ov  cebtain  Specifixd  Quantitzbs  ov  Land,  supposed  to  em* 

brace  the  whole  tract,  will  not  support  a  conveyance  of  the  entire  tract 

which  subsequently  turns  out  to  be  of  greater  extent. 
Tax  Salb  or  Land  on  which  no  Taxes  wbbb  Dub  conveys  no  title. 
TtaE  Bboobd  Hadb  bt  the  OvncEB  of  the  quantity  of  land  sold  by  him  for 

taxes  prevails  over  the  certificate  given  to  the  purchaser. 
TtaE  QuANTirT  cebtitied  bt  the  OmcEB  to  have  been  sold  by  him  is 

f^rima/aeie  comet. 
An  UNrBBroBHED  Aobbement  which  remains  a  doud  on  title  to  land  will 

be  rescinded,  and  a  release  thereof  decreed. 
Patxent  or  Costs. — ^Parties  defendant  in  a  suit  to  quiet  title  to  lands,  who 

contest  the  plaintifiTs  right  will  be  compelled  to  pay  the  costs  of  the  con- 
test by  them  unnecessarily  enlarged  and  increased. 
AniDAViT  roB  Obdeb  or  Pubugation  against  persons  sued  as  unknown 

heirsi  must  be  made  by  the  complainant  himself,  unless  it  appear  why 

be  oonld  not  make  it. 

Caofls  atpbals  from  decree  in  chancery.    The  opinion  states 
the 


lUboi  and  Darby,  for  Blight's  Heirs. 
Maffffin  and  Mayei^  for  Banks. 
Mxmroe,  for  Lewis'  Executors. 
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By  Court,  Mills,  J.  A  patent  for  one  hundred  and  thirteen 
thousand  four  hundred  and  eighty-two  acres  of  land  issued 
from  the  commonwealth  of  Virginia  to  Henry  Banks  and  Bichard 
Claibourne,  as  tenants  in  common,  which  forms  the  subject  of 
the  present  controversy. 

Samuel  Blight  filed  his  bill  in  the  court  below,  claiming  the 
title  thereto,  by  the  following  chain  of  conveyances:  A  convey- 
ance for  five  thousand  two  hundred  and  seventy-seven  acres 
thereof,  as  the  quantity  is  styled  in  the  face  of  the  deed  (but  as 
the  boundary  described  in  the  deed  shows  upwards  of  twenty 
thousand  acres),  from  Henry  Banks  and  Bichard  Claiboume, 
the  patentees,  dated  in  1787,  to  Pierre  Louis  Philippi  Galbot 
De  Lomerie,  and  also  a  deed  of  confirmation  of  the  same  land 
to  De  Lomerie  by  the  same  patentees,  dated  in  1799. 

A  conveyance  from  De  Lomerie  to  Blight  himself,  which 
completes  the  claim  as  to  that  quantity. 

As  to  the  residue  of  the  tract,  which  forms  the  principal  con- 
troversy, he  sets  out  the  following:  A  letter  of  attorney  from 
Henry  Banks  to  his  copartner,  Bichard  Claiboume,  authorizing 
him  to  sell  and  convey  all  his  interest  in  this  and  other  lands, 
dated  on  the  twenty-fifth  of  January,  1786. 

A  conveyance  from  Bichard  Claiboume  for  himself,  and  as 
attorney  in  fact  for  Henry  Banks,  dated  sixth  of  January,  1794, 
of  the  whole  residue  of  the  tract,  to  James  Trenchard. 

A  conveyance  for  one  third  of  the  same  tract,  from  Trenchard 
to  Burges  Allison,  dated  twenty-eighth  of  November,  1796. 

A  couveyance  from  Thomas  Campton,  William  Tilghman  and 
Joseph  Hopkins,  commissioners  of  bankruptcy,  under  the  late 
law  of  the  United  States  on  that  subject  (Burges  Allison  having 
been  under  a  commission  issued  for  that  purpose,  previously 
declared  a  bankrupt),  to  Thomas  Ervine  and  Samuel  Jones,  aa 
assignees,  dated  twenty-seventh  of  February,  1801. 

A  conveyance  from  Thomas  Ervine  and  Samuel  Jones  to 
John  Keighan,  dated  second  of  June.  1803. 

A  conveyance  from  Eeighan,  dated  on  the  same  day  with 
the  latter,  to  the  said  Thomas  Ervine  and  Samuel  Jones,  as  in- 
dividuals. 

A  conveyance  from  said  Thomas  Ervine  and  wife,  to  said 
Samuel  Jones,  for  his  moiety  of  the  third  undivided,  dated 
fourth  of  September,  1809. 

A  conveyance  from  said  Samuel  Jones,  dated  on  thirtieth  of 
November,  1809,  to  Samuel  Blight,  the  complainant,  which,  in 
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addition  to  the  conveyance  from  De  Lomerie,  completes  his  claim 
to  De  Lomerie's  part  and  an  undivided  third  of  the  residue. 

For  the  remaining  two  thirds  which  we,  according  to  this 
statement,  have  left  in  James  Trenchard,  he  sets  up  the  follow- 
ing conveyances: 

Two  conveyances  from  said  Trenchard  to  David  Allison,  dated 
twenty-eighth  of  November,  1796,  each  for  one  third  of  the  tract. 

A  conveyance  from  David  Allison  to  William  Shannon,  dated 
on  the  eleventh  of  June,  1797. 

A  conveyance  from  William  Shannon  to  Guy  Bryan,  John 
Lyle  and  John  Fries,  dated  ou  the  thirteenth  of  November^ 
1809. 

And  finally,  a  conveyance  from  said  Biyan,  Lyle  and  Fries  to 
Samuel  Blight,  the  complainant,  dated  twenty-third  of  October, 
1809. 

In  his  original  bill,  he  makes  the  patentees  and  all  the  inter- 
vening grantees  parties,  and  states  that  none  of  these  convey- 
aDoee,  except  those  to  himself  immediately,  have  been  proved 
or  acknowledged  or  recorded  as  the  laws  of  this  country  direct; 
that,  of  course,  the  title  remains  in  jeopardy  from  creditors  and 
innocent  purchasers,  and  that  it  is  with  great  difficulty  that  any 
title  can  be  established  at  law,  because  the  conveyances  can  not 
be  giren  in  evidence  without  parol  proof;  that  some  of  the  wit- 
nesses are  dead,  and  some  of  the  original  conveyances  are  lost 
and  can  not  be  found,  and  he  prays  that  his  title  may  be  ren- 
dered complete  as  a  recorded  title  by  the  decree  of  ihe  chan- 
cellor. 

Banks,  the  patentee,  answered,  and  against  the  rest  of  the 
aforenamed  parties  the  bill  is  taken  as  confessed,  after  publica- 
tion made.  We  shall  have  occasion  to  notice  the  contents  of 
the  answer  of  Banks,  or  rather  of  his  different  answers,  as  there 
are  several,  as  we  progress  with  the  cause.  The  first  question 
made  in  his  favor  is  the  jurisdiction  of  a  court  of  equity.  It  is 
asserted  that  such  defalcations  in  completing  a  defective  title, 
are  generally  the  fault  of  the  grantees,  and  that  equity  will  not 
sustain  a  bill  for  such  purpose.  On  this  point  we  will  not 
long  dwell;  for  we  can  not  doubt  the  propriety  of  the  inter- 
ference of  the  chancellor  in  such  case.  Equity  will  frequently 
interfere  to  remove  difficulties  in  land  titles,  where  a  party  can 
not  proceed  without  difficulty  at  law;  where  the  conveyances 
are  lost,  or  in  the  possession  of  the  opposite  party;  or  where 
the  parties  are  ntunerous,  and  the  proof  hard  of  access;  and  in 
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many  such  cases  it  will  lighten  the  burden,  and  settle  many 
controversies,  and  bring  tbem  into  a  small  scope. 

And  where  the  title  is  purely  legal,  for  such  and  similar 
causes  to  those  we  have  enumerated,  equity  has  carved  out  a 
branch  of  jurisdiction  and  a  class  of  bills,  termed  in  the  booka 
ejectment  bills,  in  which,  not  only  the  title  is  made  clear,  but 
the  possession  decreed  also.  No  reason  is  perceived  by  us 
why  the  present  case  is  not  within  the  spirit  of  these  cases. 
The  difficulties  in  an  unrecorded  title,  especially  if  it  is  derived 
through  a  long  chain  of  conveyances,  are  familiar  to  our  courts 
in  this  country.  The  danger  to  which  the  title  is  exposed  from 
two  classes  of  persons,  creditors  and  subsequent  purchasers,  ia 
often  great,  and  the  facilities  afforded  from  a  title  which  can  be 
read  in  evidence,  without  other  proof  than  the  authentication 
annexed,  are  felt  by  every  one  who  has  to  bring  his  title  into 
court  for  attack  or  defense,  and  the  present  case  will  furnish  a 
good  comment  on  the  propriety  of  the  interference  of  the  chan- 
ceUor.  As  to  the  default  of  the  grantees,  in  not  having  their 
title  properly  recorded,  it  may  furnish  a  good  reason  for  taxing 
them  with  the  costs  of  renewing  the  title,  provided  the  defend- 
ants make  no  opposition  to  a  confirmation  of  title. 

The  next  point  relied  on  is  that  there  is  no  proof  of  the  dif* 
ferent  conveyances  set  up  by  Blight,  and  that  Banks  has  not 
admitted  them  in  his  answers,  taking  them  in  the  mass.  On 
this  point  we  are  unable  to  reconcile  all  the  different  answers  put 
in  by  him.  In  the  first,  he  neither  expressly  admits  or  denies 
them;  in  a  second  he  expressly  admits  them,  but  requires  his 
adversary  to  compound  with  him,  and  admit  some  of  his  affirm- 
ative statements  in  return;  and  in  a  third  he  goes  so  far  as  to 
say  he  does  not  admit  or  believe  they  were  made  or  executed. 
But  independent  of  his  admission  in  one  of  his  answers,  it  is 
impossible  to  read  any  of  them,  and  not  perceive  that  the  writer 
labored  under  a  weighty  consciousness  that  the  following 
deeds  and  documents  actually  exist,  and  are  genuine,  to  wit: 
the  letter  of  attorney  from  him  to  Claibourne;  the  first  deed  of 
Claibourne  to  De  Lomerie;  the  conveyance  from  Claibourne  to 
Trenchard;  and  the  conveyances  from  Trenchard  to  both  Burges 
and  David  Allison. 

In  addition  to  this,  the  deed  of  confirmation  from  Banks  and 
Claibourne  to  De  Lomerie,  in  1799,  which  Banks  does  not  pre- 
tend to  dispute,  not  only  alludes  to  the  power  of  Claibourne, 
but  also,  in  express  terms,  recites  and  declares  the  fact  of  tho 
conveyance  from  Claibourne   to   Trenchard,  which  had  thea 
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taken  place  after  the  first,  and  before  the  second  deed  to  De 
Lomerie,  and  there  is  an  express  stipulation  that  the  patentees 
had  conveyed  to  none  other  except  Trenchard,  in  which  the 
part  of  De  Lomerie  was  excepted;  and  we  may  add  that  in  a 
schedule  rendered  by  Banks,  when  he  took  the  benefit  of  the 
insolvent  laws  of  Pennsylvania,  and  which  he  now  sets  out  and 
relies  on,  there  is  an  express  acknowledgment  of  the  convey- 
ances from  Trenchard  to  David  and  Burges  Allison.  To  this 
point,  therefore,  the  title  of  Blight  is  indisputable. 

The  deed  of  confirmation  from  Banks  and  Claiboume  to  De 
Lomerie  was  acknowledged  in  proper  time  and  manner  before 
the  mayor  of  Philadelphia,  and  certified  by  him  under  the  seal 
of  the  corporation,  which  did  entitle  it  to  record  in  this  state  under 
oar  acts  of  assembly;  if  it  had  been  offered  in  proper  time  to  the 
proper  office.  It  was  recorded  here  in  due  time,  that  is  in  less 
than  eighteen  months,  which  has  been  held  by  this  court  the 
correct  time  for  conveyances  made  abroad  for  lands  in  this  state, 
under  the  proper  construction  of  our  laws  regulating  this  matter: 
See  Ihylar  v.  Shield  'a  heirs,  5  Litt.  295. 

But  we  discover  that  by  the  certificate  of  the  recording  officer 
in  this  state,  an  authenticated  copy  of  the  deed,  and  not  the 
original,  was  presented  to  and  recorded  by  him,  which  renders 
the  registry  of  the  deed  defective,  and  entitles  Blight  to  come 
into  a  court  of  equity  to  remedy  this  effect.  His  own  deed  is 
made  and  recorded  in  proper  time,  and  we  shall  for  the  present 
leave  the  part  of  De  Lomerie,  until  we  consider  the  defects  of 
the  other  deeds  to  the  remaining  part  of  the  land. 

As  to  this  sale  from  the  patentees  to  Trenchard,  Banks  makes 
the  same  defendants  to  his  answer  which  Blight  had  made  in  his 
bill,  as  well  as  others,  and  also  makes  Blight  a  defendant  to  his 
answer,  and  charges  that  the  land  when  bought  by  Trenchard 
was  not  all  paid  for,  and  that  there  was  a  balance  due,  and  ex- 
hibits a  bond  for  upward  of  eight  thousand  pounds  sterling, 
with  some  credits  thereon  indorsed,  executed  by  Trenchard, 
Barges  Allison,  and  Joseph  Barnes;  by  Trenchard,  as  agent, 
and  he  claims  a  lien  upon  the  land  for  this  sum,  and  that  if  the 
debt  is  not  paid  to  him  the  land  may  be  subjected  thereto  if  the 
title  is  not  released  to  him,  which  he  first  requires;  and  one  of 
the  most  important  questions  made  is  on  this  lien. 

We  have  already  seen  that  the  title  is  established  from  the 
patentees  to  David  and  Burges  Allison,  and  it  has  been  insisted 
that  as  the  bill  is  taken  as  confessed  against  the  rest,  the  con- 
(esKion  is  sufficient  as  against  them  and  all  concerned.     It  will 
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be  admitted  that  the  confession  is  clear  evidence  against  the  de- 
fendants, who  are  silent,  and  indeed  as  to  all  others  whose  interest 
can  not  be  prejudiced  by  the  confession. 

As  the  tide  has  passed  from  Banks  and  Claibourne,  it  is  evi< 
dent  that  they  have  no  right  to  interfere  with  the  fact  admitted 
by  the  answers  or  silence  of  other  grantors,  unless  they  shall 
make  out  a  valid  lien,  and  the  admissions  of  the  defendant:! 
against  whom  the  bill  is  taken  as  confessed,  shall  operate 
against  his  lien,  in  which  case  their  silence  can  not  prejudice 
him. 

We  must  therefore  notice  this  lien.  It  has  no  bearing  on 
the  part  sold  to  De  Lomerie,  as  his  part  is  evidently  paid  for, 
and  only  applies  to  the  residue  of  the  tract;  sold  to  Trenchard. 
We  shall  not  notice  all  the  objections  made  to  this  lien  in 
argument,  but  shall  barely  observe,  that  although  the  note 
itself,  has  no  connection  on  its  face,  or  by  its  face  with  the  con- 
veyance to  Trenchard,  as  the  deed  is  dated  some  time  before  the 
note,  yet  the  deposition  of  Burges  Allison,  which  is  used^ 
states  the  note  was  given  for  this  land;  and  Banks  says  in  his 
schedule  before  alluded  to,  that  it  was  given  for  this  and  other 
lands  sold  at  the  same  time.  At  the  time  Trenchard  purchased 
this  tract  he  bought  also  many  other  tracts  in  Harrison  county, 
Virginia,  amounting  in  the  whole  to  about  one  hundred  and 
fifty  thousand  acres,  which  were  included  in  the  same  deed  to 
Trenchard.  What  has  become  of  these  lands  nowhere  appears 
in  this  cause;  whether  Trenchard  yet  retains  them,  or  whether 
they  are  now  in  the  hands  of  purchasers,  either  with  or  without 
notice,  is  not  shown,  and  equity  would  not  enforce  the  lien 
against  even  a  purchaser  with  notice,  while  there  was  enough  of 
the  lands  remaining  in  the  hands  of  the  original  purchaser  to 
satisfy  the  demand.  On  this  the  lien  ought  to  fall,  and  it  is 
evident  that  this  bond  was  given  for  all. 

The  furthest,  therefore,  it  could  extend  to  this  tract  would 
be  ratably  only,  if  all  the  lands  were  in  the  same  situation. 
We  have  already  settled  the  fact  of  title  in  David  Allison  in  two 
conveyances.  His  purchase  seems  entirely  unconnected  with 
the  purchase  of  Burges  Allison,  and  there  is  no  proof  in  the 
cause  tending  to  fix  notice  on  him  that  Trenchard  owned  any 
part  of  the  purchase-money.  The  conveyance  to  Trenchard 
not  only  acknowledges  payment  on  its  face,  but  by  a  receipt  in 
full,  written  on  the  deed,  payment  is  fully  acknowledged; 
David  Allison  had,  therefore,  a  right  to  take  the  fact  of  pay- 
ment as  true,  and  must  be  presumed  to  have  done  so,  unless  it 
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is  proved  that  be  was  expressly  warned  of  the  contrary.  All 
the  partj  therefore,  of  David  Allison,  must  be  held  to  be  dis- 
charged from  this  lien,  if  it  exists  at  all.  For  no  principle  is 
better  settled  than  that  a  lien  for  the  purchase-money,  which  is 
a  creature  of  a  court  of  equity,  can  not  be  enforced  against  a 
purchaser  for  a  valuable  consideration  without  notice.  Blight, 
therefore,  has  a  right  to  read,  on  the  admission  made  by  taking 
the  bill  as  confessed,  all  the  conveyances  from  David  Allison  to 
him,  free  from  the  objection  of  Banks,  who  can  not  be  injured 
thereby,  as  he  has  lost  his  lien,  if  any  he  had,  by  the  purchase 
of  David  Allison. 

It  has  been  urged  in  argument,  that  Banks  is  only  a  defend- 
ant resisting  a  recovery  against  him,  and  that  in  this  attitude 
equity  will  give  no  relief  against  him,  as  to  the  title  to  this 
land,  if  the  money  is  not  paid.  If  Blight  held  an  equity  only^ 
and  was  endeavoring  to  enforce  it,  this  might  be  true.  But 
his  situation  is  otherwise.  He  holds  the  legal  estate,  and  only 
piaya  that  the  evidence  thereof  may  be  made  more  safe  and 
credible  than  they  are.  To  refuse  him  any  aid  because  Banks 
has  never  been  paid,  might  prejudice  him,  and  could  never  aid 
Banks,  aa  he,  on  his  cross-bill  could  not  enforce  his  lien,  be- 
cause none  exists.  Blight,  therefore,  being  clearly  entitled  to 
the  Bhar«  of  David  Allison,  as  well  as  that  of  De  Lomerie,  the 
quantity  which  the  sapposed  lien  could  reach  is  greatly  less- 
ened, aa  well  as  that  portion  of  the  debt  which  could  reach  it. 

The  part  of  Burgee  Allison,  therefore,  only  remains  to  be 
consideTed.  He  had  notice  that  the  debt  was  not  paid,  and  we 
need  not  say  that  the  commission  of  bankruptcy  against  him 
would  destroy  it;  for  we  can  not  admit  that  this  debt  is  any 
lien  at  all.  Difficulties  exist  against  it,  owing  to  the  lapse  of 
time,  and  the  presumption  against  it  from  that  quarter;  and  it 
is  in  proof  that  part  of  the  land,  at  least,  has  been  held  in  pos- 
session under  the  purchase  of  Trenchard  ever  since  the  year 
1795. 

But  this  is  not  all.  Burges  Allison  was  not  a  partner  with 
Trenchard,  according  to  his  own  testimony,  as  well  as  the  ex- 
hibits in  the  cause,  in  the  original  purchase.  He  was  then  un- 
known to  Banks  and  Claibourne.  He  afterwards  agreed  to 
to  become  interested  with  Trenchard  by  contract  with  him, 
and  Claibourne  accepted  him  in  the  bond  in  all  respects  as  a 
security.  Barnes  also  had  his  hand  and  seal  affixed  by  Tren- 
chard, which  was  designed  as  a  further  security.  But  whether 
Trenchard  had  or  had  not  authority  to  do  this,  we  need  not  in- 
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quire.  The  seouritj  of  Burges  Allison  is  enough.  The  socuritj 
of  a  bond  from  the  purchaser  alone  was  held  sufficient  formerlj 
to  destroy  the  lien.  This  has  since  been  often  overruled;  but 
it  is  still  maintained  by  all  the  cases,  that  personal  security  re- 
moves the  lien,  and  that  by  accepting  it,  the  seller  waives  the 
lien,  and  others  knowing  this,  may  purchase  with  safety. 
Another  fact  renders  it  evident  that  Allison  was  a  surety.  As 
we  have  observed,  the  bond  was  given  for  this  and  other 
lands  also,  in  which  Surges  Allison  had  not  the  most  remote 
interest  or  claim.  Why,  then,  did  he  unite  in  the  bond  to  se^ 
cure  more  than  what  he  himself  owed,  if  it  was  not  as  surety 
for  Trenchard?  Nor  will  the  attitude  of  Banks,  as  a  defendant 
not  yet  paid,  against  a  holder  of  the  legal  estate,  help  him  in 
this  respect.  The  application  is  not  made  to  get  the  legal  title 
from  him,  but  only  to  renew  evidences  once  existing,  and  held 
free  from  any  lien  which  he  might  have  retained.  There  is  then  no 
difficulty  in  Blight  reaching  his  titles  down  to  himself,  on  the 
admission  made  by  the  silence  of  the  other  defendants.  But 
we  may  add  to  this,  that  the  exhibits  or  conveyances  from  the 
commissioners  of  bankruptcy,  down  to  Blight,  are  proved  by 
the  depositions  in  the  cause. 

We  are  aware  that  exceptions  have  been  taken  to  the  orden 
of  publication.  In  the  original  record  they  may  not  be  com- 
plete; but  they  are  shown  to  be  so  by  the  additional  record 
brought  up  by  certiorari.  One  of  the  orders,  it  is  true,  directs 
the  insertion  to  be  made  by  the  editor,  eight  weeks  only,  instead 
of  two  months,  and  it  has  been  frequently  held  by  this  court, 
that  proof  of  insertion  for  eight  weeks  only  is  insufficient.  But 
the  proof  is  clear  that  the  order  was,  in  fact,  inserted  two 
months  in  succession,  and  it  has  never  been  held,  that  if  the 
order  said  eight  weeks,  it  vitiated  the  publication  made  the 
proper  length  of  time.  The  note  of  the  time  of  insertion  in  the 
order,  is  designed  as  a  direction  to  the  printer,  and  is  not  essen- 
tial to  the  validity  of  the  order,  and  if  the  printer,  knowing  that 
this  direction  to  insert  it  is  not  long  enough  to  comply  with  the 
law,  shall  continue  the  publication  for  a  sufficient  length  of 
time,  no  reason  is  perceived  for  holding  the  publication  defec* 
tive. 

It  has  also  been  urged,  that  as  all  the  bills  were  dismissed  in 
the  court  below  pro  forma^  and  an  agreement  added  to  the  de- 
cree, that  the  cause  shall  be  tried  here,  and  the  same  objection 
be  made  to  evidence  here  as  could  have  been  made  in  the  court 
below,  the  depositions  to  which  we  have  alluded  as  proving  the 
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«xliibita  can  not  be  read,  because  they  were  taken  to  be  used  in 
auotber  cause  and  another  court,  and  copied  and  filed  here,  and 
that  Banks  has  never  agreed  that  thej  shall  be  read. 

But  there  is  an  agreement  made  that  they  shall  be  read  here 
by  another  party,  which  it  is  insisted  must  be  extended  to  Banks. 

This  introduces  another  character  or  party,  not  heretofore 
noticed,  and  we  will  proceed  to  give  a  succinct  history  of  his 
'Claim  and  standing,  and  with  this  objection  to  the  deposition, 
-consider  the  other  questions  arising  out  of  his  case. 

Banks  appears  to  have  drawn  an  order  in  favor  of  Abraham 
Morehouse  for  fifty  thousand  dollars,  to  be  paid  in  lands  in 
Kentucky,  on  his  agent  Cuthbert  Banks,  residing  in  Kentucky; 
-Cuthbert  Banks  discharged  part  of  this  order  in  lands,  the  bal- 
ance was  assigned  by  Morehouse  to  P.  H.  N.  Tot  Bastrop,  who 
applied  to  Cuthbert  Banks,  the  agent,  for  the  payment  thereof; 
and  Cuthbert  Banks,  by  articles  of  agreement  or  executory  con- 
tract, in  the  year  1800,  sold  the  tract  now  in  contest,  with  others, 
•to  Bastrop,  who  immediately,  or  in  the  same  year,  mortgaged 
them  to  said  Morehouse,  to  secure  him  in  the  payment  of  a  sum 
of  money  expressed  in  the  mortgage.  On  this  mortgage  More- 
house filed  his  bill  against  Bastrop  in  the  late  Danville  district 
court,  and  obtained  a  decree  of  foreclosure  and  sale,  at  which 
J'ohn  Blanton  bought  this  tract  of  one  hundred  and  thirteen 
thousand  four  hundred  and  eighty-two  acres.  The  executors 
and  heirs  of  John  May  having  a  judgment  against  Blanton,  sold 
this  tract  of  land  by  execution  against  him,  and  Thomas  Lewis 
became  the  purchaser  thereof,  and  obtained  the  conveyance  of 
the  sheriff.  Lewis  then  filed  his  bill  in  the  Hardin  circuit  court, 
against  Heniy  Banks  and  Claiboume,  to  compel  them  to  convey 
a  title,  and  having  advertised  against  them  as  non-residents, 
•obtained  a  decree  for  the  whole  tract,  and  a  conveyance  was  ac- 
cordingly made  to  him,  by  a  commissioner  appointed  by  that 
court.  Henry  Banks,  some  time  after  this  decree,  filed  his  bill 
of  review  to  set  aside  this  decree  of  Lewis,  and  at  the  hearing 
thereof,  the  same  court  reversed  and  set  aside  this  decree  at  the 
prayer  of  Banks,  and  annulled  the  title  of  Lewis.  Lewis  and 
H.  Banks  then  made  an  adjustment  of  their  controversy,  in 
which  H.  Banks  released  all  his  title  in  this  tract  to  Lewis,  and 
agreed  that  the  decree  on  the  bill  of  review  should  be  set  aside, 
and  the  first  decree  reinstated,  which  was  accordingly  done  by 
the  court. 

This  latter  proceeding  took  place  pending  this  suit.  Lewis 
appeared  in  this  cause  and  prayed  to  be  made  a  defendant  or  a 
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party  iheretOi  which  was  granted  to  him,  and  ho  filed  a  cross* 
bill  against  both  Blight  and  Henry  Banks,  praying  that  each 
might  be  compelled  to  convey  and  release  their  title  to  him, 
which  was  answered  by  both  H.  Banks  and  Blight,  and  this 
was  tried  and  decided  by  the  same  decree  which  we  are  now  re- 
viaiDg,  and  the  bill  of  Lewis  was  dismissed;  he  having  pre- 
viously departed  this  life,  the  suit  was  revived  in  the  name  of 
his  executors  and  devisees. 

Blight,  on  discovering  the  friendly  manner  in  which  H. 
Banks  had  released  his  title  to  Lewis  and  ratified  the  decree, 
which  had  been  reversed  in  the  bill  of  review,  filed  an  amended 
bill  in  this  cause,  suggesting  that  both  H.  Banks  and  Lewis 
had  entered  into  a  combination  to  defraud  him,  and  that  an 
article  of  agreement  to  that  effect  and  for  the  purpose  of  embar- 
rassing his  title  existed  between  them. 

In  their  answer  they  exhibit  the  article,  in  which  they  agree 
that  Banks  had  conveyed  all  his  title  to  Lewis,  and  that  their 
daims  should  thus  be  united,  and  that  they  would  sell  the  land 
and  divide  the  proceeds  equally  between  them  so  soon  as,  by 
their  united  effort,  they  could  defeat  Blight  in  this  suit.  Li  the 
same  article  it  is  stipulated  that  the  whole  control  and  manage- 
ment of  this  suit  shall  be  given  up  to  Lewis,  in  as  strong  terms 
as  can  well  be  expressed,  and  all  that  Lewis  had  done  or  should 
do  in  the  cause  was  ratified  and  declared  to  be  binding  on  H. 
Banks. 

Now,  before  this  time,  Lewis  had  made  an  express  written 
agreement  in  this  cause,  that  the  depositions  now  objected  to 
should  be  copied,  and  filed,  and  read  in  this  controvert.  This 
agreement  must  have  been  known  to  Banks  at  the  time  he  solemnly 
submitted  his  case  to  the  management  of  Lewis  and  conveyed 
to  him.  Indeed,  by  this  agreement,  Lewis  or  his  devisees  must 
be  taken  as  H.  Banks  himself.  They  hold  the  title  of  Banks, 
such  as  it  is,  one  half  for  themselves  and  the  other  half  as 
trustee  for  Banks,  except  certain  parts  which  Lewis  had  pre- 
viously agreed  to  part  with  to  others,  which  he  reserves  wholly 
for  himself.  Of  course,  if  these  depositions  can  be  read  against 
Lewis  they  can  be  read  against  Banks  also,  for  his  claim,  aa 
well  as  the  fate  of  his  case,  is  vested  in  Lewis  by  his  own  act 
yet  binding  upon  him. 

It  is  true  that  before  this  cause  was  tried.  Banks  appears  to 
have  rued  this  contract,  and  files  an  answer  in  the  nature  of  a 
cross-bUl  against  Lewis's  devisees  and  executors,  praying  that 
contract  with  and  conveyance  to  Lewis  may  be  set  aside» 
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alleging  that  Lewis,  when  he  made  this  contract,  had  defrauded 
him,  as  he  alleges  was  the  case  in  all  his  different  sales  of  this 
land,  from  that  to  Trenehard,  in  1794,  to  this  with  Lewis,  in 
1818,  by  representing  that  he,  Lewis,  possessed  and  held  the 
claim  of  Blight.  This  is  denied  by  the  answer  of  Lewis's  ex- 
ecators,  and  we  do  not  well  perceive  how  it  can  ever  be  proved, 
because  the  writings  between  them  expressly  show  that  neither 
Lewis  nor  Banks  had  Blight's  claim,  and  that  they  were  strug- 
gling to  defeat  it  in  this  suit,  and  that  the  design  of  their 
agreement  was  to  make  their  united  effort  bear  more  forcibly 
against  it.  It  is  true  that  this  part  of  this  controversy  between 
Banks  and  Lewis's  devisees  is  still  retained  in  the  court  below 
to  be  hereafter  decided,  and  we  are  not  now  to  decide  it,  but 
are  bound  to  look  into  it  so  far  as  it  may  have  a  bearing  on  the 
other  parties  to  this  suit;  and  looking  into  it  for  this  purpose 
alone,  we  perceive  nothing  that  weakens  its  obligation  on  Banks, 
or  that  wiU  prevent  us  from  considering  Lewis  as  Banks;  as  he 
has  Tested  his  claim  in  Lewis's  hands,  of  course  these  deposi- 
tions must  be  read. 

Here  we  are  furnished  with  another  decisive  refutation  of  the 
lien  set  up  by  Banks.  He  has  made  a  disposifdon  of  all  his 
elaims,  both  legal  and  equitable,  to  Lewis,  totally  incompatible 
with  a  decree  selling  this  land  for  the  purchase-money.  Lewis 
is  to  have  certain  parts  thereof  exclusively  to  himself,  and  then 
is  to  hold  one  half  of  the  residue.  There  is  no  way  of  making 
this  supposed  lien  effectual,  consistent  with  his  disposition  to 
Lewis,  but  to  make  it  operate  exclusively  on  the  claim  of  Bl^ht , 
and  expose  it  to  sale,  leaving  Lewis  to  reserve  his  claim  as  well 
as  that  of  Banks. 

A  court  of  equity  will  sell  lands  in  discharge  of  liens,  but  not 
daims  without  the  land,  and  to  offer  this  land  to  purchasers, 
aU  claims  must  be  brought  into  market.  At  all  events,  this 
contract  with  Lewis  shows  the  estimate  placed  by  Banks  him- 
self; ae  well  as  Lewis,  on  this  lien.  He  did  not  esteem  it  as 
valuable  as  a  union  of  strength  with  Lewis,  for  the  purpose  of 
defeating  Blight  entirely,  and  supposed  the  half  of  Leveis's 
claim,  aided  by  his  skill,  was  worth  more  than  his  claim  on  the 
bond  set  up  by  him  as  a  lien  upon  the  land. 

The  question  now  occurs,  what  is  to  be  done  with  Lewis  and 
his  title  ?  Is  he  to  be  excluded  from  all  participation  in  the 
contest,  and  excluded  from  it  holding  his  title,  or  must  he  be 
letained  and  compelled  to  surrender  it?  If  he  had  remained 
in  the  same  situation  in  which  he  appeared  when  be  voluntarily 
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brought  himself  into  the  controTersy,  he  might  be  excluded. 
But  he,  or  his  representatiyes,  now  appear  clothed  with  the 
•claim  of  Banks  as  well  as  other  claims  to  fortify  it,  claiming  the 
land,  and  actually  disturbing  the  possession;  and  Blight  has, 
Iby  aa  amended  bill  against  him,  claimed  to  be  relieved  of  thia 
9>urden  on  his  title  also,  and  that  his  claim  may  be  released. 
To  grant  this  relief  against  him  is  within  the  jurisdiction  of  the 
'Chancellor.  The  bill  of  Blight  has  become  in  this  respect  still 
anore  like  an  ejectment  bill,  and  is  framed,  not  only  to  renew 
=and  simplify  his  evidence  of  title,  but  to  remove  incumbrances 
And  claims  calculated  to  annoy  his  possession  and  lessen  the 
Talue  of  the  estate,  and  he  is  entitled  to  this  relief,  unless  some- 
cthing  is  found  in  the  claim  of  Lewis  to  forbid  it. 

The  sale  to  Bastrop  can  not  stand  in  the  way,  because  it  was 
(Aot  only  long  after  the  sale  to  De  Lomerie  and  Trenchard,  but 
-"was  by  executory  contract  only,  and  did  not  make  Bastrop  a 
purchaser  for  a  valuable  consideration,  without  notice  as  to 
Trenchard  and  De  Lomerie;  to  do  this,  it  was  necessary  that 
Xastrop  should  not  only  have  paid  the  price,  but  have  received 
A  conveyance,  ignorant  of  the  former  sale  of  the  patentees,  and 
cthe  proof  shows,  that  he  was  informed  of  it. 

The  decree  of  the  Danville  district  court  can  not  oppose  this 
irelief ,  because  the  mortgage  of  Bastrop  to  Morehouse  was  of  a 
isupposed  equity  only,  and  the  decree  and  sale  thereon  could 
pass  no  more.  Neither  Blight  nor  any  under  whom  he  claims, 
were  parties  to  that  suit,  and  can  not  be  more  affected  by  the 
4leeree  than  they  would  by  a  private  sale  by  executory  contract. 

The  sale  by  execution  to  Lewis  against  Blanton,  the  purchaser 
«inder  the  decree  of  the  district  court,  can  not  defeat  Blight, 
or  give  title  to  Lewis,  because  Blanton  had  at  best  an  apparent 
•equity  only;  and  it  has  been  repeatedly  held  that  an  equity  can 
Mioi  be  sold  under  execution. 

The  decree  of  the  Hardin  circuit  court,  in  favor  of  Lewis 
^igainst  Banks,  can  not  resist  this  relief,  although  it  was  ob- 
tained before  the  commencement  of  this  suit,  because  Lewis 
*iva8  apprised  of  the  title  of  Blight,  aa  appears  in  the  proof,  be- 
if  ore  he  received  his  deed  under  that  decree;  and  on  looking  into 
ithai  record  we  discover  that  the  order  of  publication  was  not 
.4nade  the  length  of  time  required  by  law,  and  of  course,  accord- 
ing to  the  decisions  of  this  court,  the  decree  itself  can  have  no 
operation  on  those  who  were  not  parties;  and  Blight  and  those 
from  whom  he  derived  title  were  not  parties. 

Nor  can  the  ratification  of  that  decree  by  Banks,  and  his  con* 


Dec.  1827.]  Blight  v.  Banes.  U9 

Tejanoe  to  Ijewis  in  purBuance  thereof,  defeat  the  relief  prayeck 
hy  Blight  against  Lewis,  because  this  was  done  pending  the- 
suit,  and  with  the  aTOwed  design  of  defeating  its  operation. 

Bat  as  to  the  part  sold  to  De  Lomerie,  Lewis  sets  up  a  differ- 
ent daim  from  any  heretofore  stated.     He  produces  the  convey- 
ance of  the  register  of  the  land-office  under  a  sale  for  taxes  as* 
the  property  of  De  Lomerie,  n^ade  to  Charles  Helm,  and  fron» 
Helm  to  himself,  of  the  whole  tract,  by  the  bounds  of  De  Lo* 
merie's  deed.     It  seems  that  the  tract  was  listed  for  taxes  in  tb» 
name  of  De  Lomerie,  at  the  quantity  of  five  thousand  two  hun- 
dred and  seTcnty-seven  acres,  the  nominal  quantity  in  his  deed.. 
One  sale  was  made  by  the  register  and  was  returned  by  him  to 
the  auditor  to  be  one  thousand  nine  hundred  acres  off  the  westeooL. 
end,  and  the  sale  of  that  quantity  was  recorded  by  the  auGEGbr.-:. 
This  return  and  record  seems  to  have  been  since  changed  to  fourr 
thousand  nine  hundred  acres,  and  with  this  the  register's  certifi*  • 
cate  recited  in  the  face  of  the  deed  agrees.    Afterward  a.subse— - 
quent  sale  was  made  of  three  hundred  and  seyentynseiMniaoreB^ 
supposed  to  be  the  balance  of  the  tract,  and  these  two*  sale» 
are  combined  by  a  subsequent  register  in  the  same  deed,  anci 
the  whole  tract  is  conveyed  by  the  register's  conveyance,  accordk 
ing  to  the  boundaries  of  the  deed,  from  Banks  and  Glaibouroai^ 
to  De  Lomerie,  including  upwards  of  twenty  thousand  acres^ 

For  it  is  evident  that  the  conveyance  of  the  register  ofT  the  ^ 
whole  tract  is  not  good.     For,  waiving  the  question  whether  * 
the  purchaser  would  not  be  compelled  to  take  his  first,  pus-:  - 
chase  in  quantity,  laid  off  first  at  the  west  end,  and  then  Efi~ 
second  pujxshase  in  its  proper  place,  which  would  probably  be. 
the  correct  mode,  it  is  clear  that  the  two  sales  could  not  b^ 
combined,  because  the  conveyance,  according  to  the  secooci 
sale,  ought  not  to  have  been  made.    Blight  had  redeen^ed  ii 
and  paid  the  taxes  thereon,  and  obtained  a  quietus,  and  it  must 
have  been  owing  to  the  oversight  of  the  officers  that  the  convey- 
ance was  made.    This  vitiates  the  conveyance  as  to  the  whole- 
tract,  and  if  good  for  any  part,  it  can  only  be  for  the  first  pur* 
chase.    There  is  some  difficulty  in  ascertainiDg  what  that  pux^ 
chase  is. 

The  certificate  of  the  register  recited  in  the  conveyance*^ 
who  was  not  the  register  who  made  the  sale,  is  four  thousaiiS 
nine  hundred  acres,  while  the  quantity  returned  sold  by  the 
register,  and  recorded  in  the  auditor's  office,  is  one  thousand 
nine  hundred  acres,  and  which  of  these  is  to  prevail  is  the 
question,  as  the  entry  and  return  of  the  sale  by  the  register 
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and  record  of  the  office  required  by  law,  is  kept  in  the  custody 
of  the  officers  of  the  law,  and  the  certificate  is  kept  by  the 
party,  and  operates  as  a  mere  memorandum,  directory  to  the 
surveyor,  and  has  no  validity  in  passing  title,  we  concede  the 
preference  to  the  record,  and  conceive  it  ought  to  prevail  as 
fixing  the  last  quantity;  although  the  return  of  the  register  and 
record  of  the  auditor  has  been  since  changed  by  the  auditor  to 
conform  to  the  certificate,  yet  this  change  was  not  authorized, 
and  we  can  not  deem  the  sale  valid  for  more  than  one  thousand 
nine  hundred  acres,  to  be  taken  off  from  the  westwardly  end  of 
De  Lomerie's  survey,  by  a  line  parallel  to  the  most  westwardly 
boundary,  terminating  on  the  Ohio  at  one  end,  and  the  line  of 
De  Lomerie's  survey,  which  runs  parallel  to  the  river,  includ- 
ing the  proper  quantity,  and  the  devisees  and  executors  of  Lewis 
must  release  all  but  that  boundary. 

Whether  the  deed  from  the  register  already  obtained,  as  it 
includes  the  land  really  sold,  as  well  as  other  lands  which  it 
ought  not  to  have  included,  is  valid  as  to  the  part  really  sold» 
we  need  not  inquire. 

But  we  predicate  our  decision  on  this  point,  on  the  fact,  that 
so  much  was  really  sold,  and  as  there  is  no  evidence  impeaching 
the  sale,  it  must  be  held  as  prima  facie  correct,  according  to 
former  opinions  of  this  court. 

Another  objection  to  granting  any  relief  as  to  this  part  of  De 
Lomerie,  is  the  extraordinary  surplus  contained  therein,  and  it 
is  urged  that  ought  to  raise  a  presumption  of  fraud.  We  say 
presumption ,  because  there  is  no  other  evidence  of  fraud.  To  this 
we  reply,  that  this  presumption  is  destroyed  by  its  also  appear- 
ing on  the  face  of  the  deed  itself,  that  it  contains  within  its 
boundaries  more  than  the  quantity  named,  and  the  reason  of  the 
boundaries  being  enlarged  is  reasonably  accounted  for  by  show- 
ing that  there  were  other  claims  in  the  names  of  others,  within 
that  boundary,  supposed  to  be  superior,  and  it  is  reasonable  to 
suppose  that  the  parties  intended  to  include  that  quantity 
after  these  claims  were  excepted;  and  therefore  they  enlarged 
the  boundaiy,  and  it  is  shown  that  the  quantity  conveyed  will 
not  greatly  exceed  the  quantity  named,  after  these  claims  are 
deducted. 

We  therefore  conclude  that  the  sales  made  by  the  patentees 
of  this  tract  of  land  now  held  by  Blight's  heirs,  must  prove  suc- 
cessful over  all  the  subsequent  sales  and  conveyances  of  _  the 
same  land,  with  the  exception  aforesaid,  as  they  are  the  oldest, 
and  are  unimpeached,  and  were  completed  by  conveyances  of 
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the  legal  estate,  good  against  all  except  two  descriptioxui  of  per- 
sons,  creditors  and  innocent  purchasers. 

There  is  still  another  incumbrance  on  the  title  of  Blight  not 
yet  noticed,  which  he  seeks  to  remove  bj  an  amended  bill.  In 
the  deed  from  Claibourne  and  Banks  to  Trenchard,  the  part  be- 
fore sold  to  De  Lomerie  was  excepted;  but  Trenchard,  in  his 
sabeequent  oonyeyances  and  dispositions  of  the  land,  did  not 
make  this  exception,  and  undertook  to  convey  the  whole,  in- 
eluding  the  part  of  De  Lomerie;  and  before  he  sold  to  David 
and  Barges  Allison,  he  laid  off  a  town  upon  the  part  of  De 
Lomerie,  probably  by  protraction  only,  with  both  in  and  out 
lots  marked  thereon,  and  also  on  the  same  diagram,  divided  the 
whole  tract  into  farms  of  five  hundred  acres  each,  and  contracted 
with  Gobum  Barrett,  Heniy  Servantes  and  David  Barbour,  that 
they  should  come  to  the  land,  or  one  of  them,  and  bring  up- 
wards of  two  hundred  families,  who  should  settle  the  lands,  as 
tenants  or  lessees,  on  an  annual  rent.  Each  settler  who  should 
settle  and  faithfully  pay  his  rent  for  seven  years,  and  clear  a 
certain  quantity  of  ground,  was  to  be  entitled  to  lots  in  the  ideal 
town  named  Ohiopiomingo,  which  were  to  be  allowed  them, 
and  to  Barrett,  Servantes  and  Barbour,  certain  portions  of  land 
were  to  be  allowed  for  the  performance  of  the  stipulations  on 
their  part. 

An  attempt  was  made  to  perform  this  agreement.  David 
Barbour  arrived  on  the  land  in  1795  or  1796,  with  sundry  fami- 
lies, though  not  near  enough  to  comply  with  the  contract,  most 
of  whom  settled  down  at  the  mouth  of  Doe  Bun,  on  the  site 
of  the  town  of  Ohiopiomingo,  and  some  attempts  were  by  Bar- 
bour to  make  the  requisite  leases.  Subject  to  this  arrange- 
ment, Trenchard  conveyed  to  David  and  Burges  Allison.  Most 
of  those  settlers  became  dissatisfied  with  their  new  situations, 
and  were  disquieted  by  other  claims  appearing  on  the  land.  As 
they  were  from  Europe,  it  is  probable  that  some  of  them  were 
dissatisfied  with  the  wilderness  into  which  they  were  led,  and 
found  themselves  in  a  country  where  unsettled  lands  could  be 
had  in  abundance  without  rent.  They  therefore  began  to  trans- 
fer their  possession  to  others  until  all,  or  nearly  all  abandoned 
the  enterprise.  Barbour  stayed  on  the  land  for  several  years, 
endeavoring  to  recruit  his  settlement.  Some  of  those  settled 
on  the  land,  and  that  outside  of  the  claim  of  De  Lomerie,  re- 
mained thereon,  or  those  claiming  under  them,  till  Blight  him« 
self  entered,  in  1810,  since  which  time  he  has  been  possessed  by 
himself  or  tenants;  and  now,  in  his  amended  bill,  he  makes  Bar* 
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l)our,  Barrett,  Servantes,  and  eome  who  claim  under  them,  ot 
their  representatives,  where  any  of  them  have  died,  defendants, 
and  prays  relief  against  these  contracts  of  Trenchard,  and  re- 
quires them  to  be  surrendered,  on  the  ground  that  the  enter* 
prise  failed,  and  there  was  a  total  failure  on  the  part  of  Barrett, 
Servantes  and  Barbour,  to  comply  with  their  contracts.  W» 
perceive  no  objection  to  granting  this  relief  also,  as  this  contract 
is  a  dormant  burden  on  his  title,  and  may  affect  the  enjoyment 
thereof,  or  lessen  its  value,  and  the  proof  is  clear  that  the  con- 
tracting parties  only  attempted,  and  utterly  failed  to  comply 
with  their  stipulations,  and  that  they  have  done  nothing  to  en- 
title them  to  a  conveyance  of  any  portion  which  they  might 
have  been  entitled  to  by  a  compliance. 

One  other  question  has  been  made  in  argument  worthy  of  no- 
tice. It  is  insisted  that  if  Blight  or  his  representatives  shall  be 
found  entitled  to  a  completion  of  his  title  by  a  proper  registiy 
of  conveyances  it  ought  to  be  granted  at  his  cost,  as  the  non- 
registry  of  these  deeds  was  not  owing  to  the  grantors.  As 
before  observed,  if  the  defendants  had  met  his  application  to 
a  court  of  equity  by  a  willingness  to  perfect  his  title,  it  would, 
no  doubt,  have  been  equitable  to  have  left  the  costs  on  him. 
But  in  this  case  a  different  rule  must  prevail  with  regard  to  the 
defendants.  Banks  and  Lewis'  devisees  and  executors.  Banks 
has,  by  subsequent  transfers  of  this  land,  embarrassed  it  to  the 
great  prejudice  of  his  first  sale.  Lewis  has  bought  up  one 
claim  after  another,  still  knowing  of  Blight's,  and  finally  they 
formed  a  union  for  the  purpose  of  more  effective  opposition,  and 
through  every  stage  of  the  cause  Blight  has  met  with  the  most 
decided  resistance,  until  the  record  is  swelled  to  an  inconven- 
ient and  unusual  size.  Under  these  circumstances  we  can  not 
say  that  either  Lewis'  representatives  or  Banks  can  escape  from 
the  burden  of  the  contest  unnecessarily  enlarged  and  increased. 

Upon  the  whole  case,  therefore,  the  decree  of  the  court  below, 
BO  far  as  it  dismissed  the  cross-bills  of  Banks  and  Lewis'  repre- 
sentatives, must  be  affirmed,  with  costs;  and  so  far  as  it  dis- 
missed the  bill  of  Blight,  whose  heirs  now  prosecute  it,  he  hav- 
ing died  pending  the  appeal,  it  must  be  reversed,  with  costs,  as 
to  Banks  and  Lewis'  executors,  and  the  cause  be  remanded,  with 
directions  to  the  court  below  to  enter  up  a  decree  against  all  the 
defendants,  that  they  release  and  convey  to  Blight's  heirs  all  the 
tract  of  one  hundred  and  thirteen  thousand  four  hundred  and 
eighty-two  acres  of  land,  with  the  exception  of  one  thousand 
nine  hundred  acres,  based  on  the  whole  extent  of  the  western 
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boundary  of  De  Lomerie's  deed,  and  extending  with  his  lini» 
eastward  1 J  on  one  side  and  with  the  Ohio  river  on  the  other,  till 
a  line  parallel  to  the  base  shall  include  that  quantity. 

Banks  must  pay  the  costs  of  his  appeal,  and  Banks  and  Lewis' 
executors  and  deyisees  the  costs  of  Blight's  appeal. 

A  petition  for  rehearing  having  been  filed  by  defendants' 
counsel,  the  opinion  thereon  was  delivered  as  follows: 

By  Court,  Mills,  J.  In  pursuance  of  the  petition  for  a  re- 
hearing, ^e  have  reviewed  the  former  opinion  in  these  appeals, 
as  well  as  re-examined  the  extraordinary  and  confused  record, 
and  do  not  feel  willing  to  retract  a  single  principle  before  ad- 
vanced. The  opinion,  it  is  true,  is  written  with  a  "  running 
pen,"  and,  indeed,  necessarily  so,  lest  the  long  detail  of  facts 
necessary  to  be  recited,  when  added  to  a  lengthy  discussion  of 
the  prinaples  involved,  should  swell  the  opinion  to  an  extra- 
ordinary length. 

Our  attention  is  again  invited  to  the  main  points,  to  wit,  the 
jurisdiction  of  a  court  of  equity  over  the  bill,  and  the  lien 
claimed  by  Banks  upon  the  land.  It  is  true  that  bills  to  make 
legal  titles  which  are  valid  against  all  the  world,  except  two 
descriptions  of  persons,  recorded  titles,  and  thus  to  protect 
them  from  creditors  and  innocent  purchasers,  have  not  been 
frequent.  But  if  such  bills  can  not  be  allowed  under  one  state 
of  conveyances,  it  must  certainly  be  said  that  there  is  a  defect 
of  justice  in  our  country.  A  court  of  common  law  can  give  no 
relief  in  such  a  case,  and  if  equity  can  not  do  it,  then  is  the 
case  a  hopeless  one. 

If,  however,  the  principles  which  govern  courts  of  equity 
are  examined,  it  will  be  found  that  there  are  many  circum- 
stances in  this  case,  independent  of  defective  conveyances, 
which  sustain  the  jurisdiction.  Courts  of  equity  will  aid  titles 
defective  in  the  formalities  of  law,  supply  deficiencies,  and  even 
enforce  legal  titles  where  the  evidence  can  not  be  got  at,  in  a 
court  of  law,  and  even  where  it  can,  if  many  suits  can  be  pre- 
vented, or  where  the  title  is  much  entangled,  equity  will  enter- 
tain juziadiction  of  the  matter.  If  these  and  other  principles 
of  the  jurisdiction  of  courts  of  equity  are  scrutinized,  and  this 
record  is  examined,  the  mind  must  be  skeptical,  which  still 
contests  the  jurisdiction. 

As  to  the  lien  claimed  by  Banks,  it  is  still  less  tenable.  He 
had  personal  security,  and  the  present  holder  of  the  legal  es- 
tate is  an  innocent  purchaser.  Liens  of  this  nature  do  not 
follow  unregistered  more  than  registered  conveyances;   and 
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why  must  he  have  his  lien,  when  he  is  not  asked  for  a  title,  but 
to  furnish  those  who  claim  under  him  with  a  recorded  deed  ? 
Barely,  it  is  said,  because  he  is  a  defendant.  If  he  be  a  de- 
fendanty  must  he  be  permitted  to  do  iniquity  before  he  does 
equity  ?  A.  sells  to  B.  a  tract  of  land,  and  conyeys  it  by  an 
unrecorded  deed,  but  takes  personal  security  for  the  price.  B. 
sells  to  0.,  who  is  ignorant  that  anything  is  due  to  A  ,  and  also 
conveys  by  an  unrecorded  deed;  0.  loses  both  deeds,  and  comes 
into  a  court  of  equity,  to  be  relieved  from  the  accident.  A. 
refuses  relief  until  he  shall  pay  him  the  price  of  the  land;  not 
on  the  ground  that  he  has  any  right  to  it  in  law  or  conscience 
from  C,  but  because  he  is  a  defendant;  and  C,  because  Le  is 
complainant,  must  suffer  gross  injustice;  must  with  his  deeds 
lose  the  price  of  the  land.   To  state  sach  a  proposition,  refutes  it 

It  is  insisted  that  we  ought  not  to  bind  Banks  by  the  agree- 
ment of  Lewis,  to  read  depositions  admitted  by  Lewis,  because 
the  written  agreement  of  Lewis  is  not  proved,  and  this  is  in- 
sisted upon,  because  the  cause  under  the  agreement  of  the  par- 
ties is  to  be  tried  here  as  it  would  have  been  in  the  court  below. 
We  might  almost  as  well  be  told  that  we  ought  not  to  admit 
bills  or  answers,  unless  they  were  first  proven  to  be  genuine. 
If  the  parties  have  supposed  that  this  consent  could  give  orig- 
inal jurisdiction  to  this  court,  they  were  mistaken.  A  written 
agreement,  touching  the  management  of  the  cause,  filed  by  the 
parties  and  signed  by  themselves  or  counsel,  where  the  court 
below  knows  the  handwriting,  or  can  bring  the  parties  before  it, 
are  read  as  much  in  causes  as  the  pleadings,  and  if  it  is  to  be 
questioned  here,  and  the  original  papers  are  to  be  brought  up, 
and  their  genuineness  to  be  here  proved  for  the  first  time,  by 
living  vritnesses  or  new  depositions,  then  we  would  be  convert- 
ing this  court  into  one  of  original  jurisdiction,  and  we  disavow 
such  a  power.  We  conceive  the  depositions  are  admissible 
under  this  agreement,  and  that  both  Lewis'  representatives,  as 
weU  as  Banks,  under  his  agreement  with  Lewis,  are  bound  by 
them,  and  the  agreement  was  not  questioned  below. 

But  various  objections  are  taken  to  the  orders  of  publication, 
as  not  authorizing  the  bill  to  be  taken  as  confessed  against 
absent  defendants,  and  that  without  the  confession,  many  of  the 
intermediate  conveyances  can  not  be  read  against  Lewis  or 
Banks.  It  is  true  the  opinion  is  expressed  that  the  silence  of 
the  absent  defendants,  or  their  tacit  confession,  might  be  used 
against  Lewis  and  Banks,  so  far  as  they  had  no  interest  affected 
by  the  confession,  and  so  we  still  suppose;  but  on  a  more  criti- 
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cal  examination  of  the  record  and  the  decree  rendered,  it  ^1 
be  found  not  neceesary  to  resort  to  this  principle,  except  with  re- 
gard to  one  single  conyeyanoe.  It  ought  to  be  recollected  that 
these  absent  defendants  are  not  complaining,  nor  are  the  appel- 
lants; bat  it  is  Lewis'  devisees  and  Banks  who  complain  for 
them.  As  the  whole  of  the  convejances,  to  be  used  from  these 
absent  defendants,  pass  the  legal  estate,  and  the  objection  is, 
that  thej  are  not  recorded,  it  is  not  necessary  that  these 
absentees  should  be  before  the  court,  except  to  have  the  benefit 
of  their  confession,  or  to  procure  renewed  conveyances  from 
them,  if  the  complainant  should  choose  to  proceed  against  them 
for  that  purpose;  but  if  the  proof  shows  that  these  conveyances, 
to  and  from  these  absentees,  were  executed,  they  can  not  be 
neeessaiy  parties  before  relief  can  be  obtained  against  Lewis 
and  Banks.  One  objection  is,  that  the  confession  obtained  by 
the  complainant,  is  by  order  of  publication  against  unknown 
heirs,  when  there  was  no  affidavit  made  by  the  complainant, 
bat  only  by  his  attorney  or  agent  to  obtain  these  orders.  We 
will  see  how  many  of  these  unknown  heirs  were  necessary  parties. 

In  the  first  place  the  unknown  heirs  of  De  Lomerie  are  in 
this  publication.  They  were  unnecessary,  because  Blight  has  a 
conveyance  from  De  Lomerie,  recorded  in  due  form  of  law, 
and  the  conveyance  to  De  Lomerie  from  Banks  and  Claiboume 
is  admitted. 

The  unknown  heirs  of  Richard  Claiboume  are  next.  They 
are  also  unnecessary,  because  Olaiboume,  after  his  conveyances 
to  De  Lomerie  and  Trenchard,  conveyed  the  whole  tract  to 
Banks,  by  deed  duly  acknowledged  and  recorded  in  the  Bards- 
town  district  court,  within  eighteen  months  after  its  sealing 
and  delivery,  which  was  in  due  time,  and  places  Banks  in  the 
room  of  both  himself  and  Claiboume.  This  conveyance  was 
not  noticed  in  the  original  opinion,  as  not  supposed  necessary; 
bat  it  leaves  the  complainant  in  a  situation  to  omit  him  as  a 
necessary  party. 

Trenchard,  David  Allison  and  Burges  Allison  are  next, 
whose  heirs  are  called  upon  as  unknown.  These  conveyances 
are  stated  in  the  original  opinion  as  admitted.  Shannon  re- 
mains as  to  David  Allison's  share  of  the  title,  and  his  un- 
known heirs  are  among  the  number.  The  conveyances  from 
David  Allison  to  him,  and  from  him  to  Bryan,  Lyle  and  Fries, 
are  both  satisfactorily  proved;  and  as  to  Bryan,  Lyle  and  Fries, 
they  have  conveyed  to  Blight  by  deed  duly  recorded,  and  they 
were,  therefore,  unnecessary  parties. 
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Emng,  Jones  and  Keighan  are  the  remaining  decedents, 
whose  unknown  heirs  are  involved.  By  examining  the  convey- 
ances from  Ewing  and  Jones  to  Keighan;  from  Keighan  back 
to  them;  from  Ewing  to  Jones,  and  from  Jones  to  Blight,  it 
will  be  found  that  they  were  all  acknowledged  before  the  mayor 
of  Philadelphia,  and  recorded  in  the  general  court  of  this  state, 
within  the  time  prescribed  by  law,  and  there  was  no  need  of 
bringing  either  them  or  their  heirs  before  the  court. 

The  only  remaining  conveyance  is  that  from  Oompton,  Tilgh- 
man  and  Hopkins  to  Ewing  and  Jones,  the  genuineness  of  which 
is  not  proved,  and  which  is  recorded  properly,  except  as  to  the 
time;  and  the  execution  of  it  must,  therefore,  rest  on  their  con- 
fession by  their  not  appearing.  They  are  living  defendants, 
and  against  them  publication  has  been  made. 

The  affidavit  that  the  publication  has  been  made,  has  been 
objected  to,  because  it  was  made  after  the  appearance  day,  and 
one  of  the  nine  insertions  in  the  paper  proved  by  it  might  have 
been  after  the  day  of  appearance.  If  this  affidavit  is  wholly 
disregarded,  a  minute  examination  of  the  record  will  disclose 
that  there  is  other  proof  of  this  publication,  made  by  the  editor 
of  the  paper,  that  the  order  was  properly  inserted.  This  per- 
mits the  complainants  to  avail  themselves  of  this  conveyance. 

But  on  re-examining  these  orders  of  publication  as  to  the 
unknown  heirs  of  Trenchard,  Barrett,  Servantes  and  Barbour, 
for  the  purpose  of  setting  aside  the  leases  and  contracts  between 
Trenchard  on  one  side,  and  Barrett,  Servantes  and  Barbour  on 
the  other  (a  branch  of  the  case  with  which  Banks  or  Lewis  have 
no  concern)  we  conceive  that  the  order  is  insufficient,  because 
there  was  no  affidavit  of  the  party  to  warrant  it,  and  no  reason 
shown  why  he  was  incapable  of  making  such  affidavit.  It  fol- 
lows, therefore,  that  the  complainants  below  will  not  be  entitled 
to  such  decree  against  these  unknown  defendants  on  the  letum 
of  the  cause,  as  the  original  opinion  directs,  until  these  parties 
are  brought  before  the  court  by  proper  publication  or  process, 
if  the  complainants  shall  see  proper  to  proceed  against  them. 

Upon  a  further  examination  of  the  decree  brought  before  us 
for  revision,  we  conceive  it  did  not  dispose  of  the  cause  finally, 
as  to  those  absent  defendants,  although  the  cause  came  on  to 
be  heard  as  to  them.  The  decree  that  was  rendered  was  by 
consent,  and  it  was  agreed  that  that  consent  should  not  preju* 
dice  the  rights  of  the  parties  on  appeal.  As  the  absent  defend- 
ants were  not  there  to  assent,  and  all  that  was  done  was  by  con* 
sent,  nothing  is  done  yet  as  to  them. 
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Thair  cases,  theiefore,  or  as  many  of  them  as  the  complain- 
ants  may  see  cause  to  proceed  against,  for  releases  or  other  re* 
lief,  are  left  under  the  power  and  direction  of  the  court  below. 

So  much,  therefore,  of  the  first  opinion  as  conflicts  with  this 
is  set  aside,  and  the  former  decree  and  mandate  of  this  court  is 
to  be  so  amended  as  to  direct  only  Banks  and  Lewis'  executors 
to  eouToy  the  land  as  in  the  first  decree  is  directed.  The  residue 
of  the  petition  is  overruled. 

In  Tieman  ▼.  Beam,  15  Am.  Deo.  557,  it  was  held  that  a  vendor's  lien  is 
not  affected  by  making  a  oonveyanoe  and  taking  a  note  or  bond,  with  personal 
secozity  for  the  balanoe  due;  in  KamffeU  v.  Bowtr^  10  Id.  428,  it  was  decided 
that  in  Penssylvania  the  vendor  has  no  lien  for  balance  of  unpaid  porohase- 
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•titate  a  bona  fide  porchase:  JemeU  v.  Palmer,  11  Id.  401,  and  note. 

In  Conjiecticiit  an  equity  of  redemption  is  liable  to  sale  under  execution: 
Fuadermm  ▼.  Brown,  2  Id.  53;  in  Atlana  v.  Sawyer,  11  Id.  188,  it  was  held 
that  aa  equity  of  redemption  can  not  be  sold  under  execution  to  satusfy  the 
dstii  aeeored  by  the  mortgage.  See,  also,  note  to  the  last  case.  Id.  193,  and 
OMea  thoie  cited;  in  Road»  v.  Symme$,  13  Id.  621,  that  an  equitable  interest 
caa  not  be  sold  under  an  execution  at  law. 


Cook  v.  Vimont. 

(6  T.  B.  Moinu)S,  984.] 

V6BMKB  JnnoMBNT,  WHEN  HOT  A  Bab  TO  A  New  Agtion. — When  a  defendant 
who  has  obtained  judgment  in  his  favor,  after  the  rendition  thereof,  ad- 
mits the  Justice  of  the  claim  sued  upon,  and  promises  to  pay  the  same, 
the  former  judgment  is  no  bar  to  an  action  on  such  new  promise. 

FoBMEB  JuDOKEtrr  MAT  BE  GiVEN  IN  ErmENCB  Under  a  plea  of  non-assumpsit. 

AssuicpaiT.  Error  to  the  Nicholas  circuit.  The  opinion  states 
the  case. 

TfijpleUf  for  the  plaintiff. 

Depew  and  Marshall,  for  the  defendant. 

By  Court,  Mills,  J.  Yimont  brought  his  action  against  Cook, 
and  declared  for  money  had  and  received;  money  laid  out  and 
expended  for  the  use  of  the  defendant,  and  goods,  wares  and 
merchandise,  sold  and  delivered;  and  on  the  trial  of  the  general 
isBae,  the  jury  found  for  the  defendant,  and  the  judgment  was 
rendered  accordingly. 

He  afterwards  brought  this  action  and  declared  in  the  same 
manner,  and  proved  that  since  the  judgment  in  the  first  action » 
Cook  had  acknowledged  the  justice  of  the  same  demand,  fox 
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which  Vimont  had  declared  in  the  first  action,  and  had  promised 
to  pay  the  same,  absolutely.  The  consideration  was  the  same 
in  both  actions,  but  the  promise  to  pay,  set  up  in  the  last,  was 
subsequent  to  the  judgment  in  the  first. 

Cook  offered  the  first  yerdict  and  judgment  in  evidence,  in 
bar;  but  the  court,  on  motion  of  Vimont,  would  not  permit  it 
to  be  used,  and  the  jury  found  a  verdict  for  Vimont,  on  which 
the  judgment  was  rendered  accordingly,  to  reverse  which  Cook 
has  prosecuted  this  writ  of  error. 

We  have  no  doubt  that  the  first  verdict  could  have  been  given 
in  evidence,  under  the  issue  of  non-assumpsit,  without  being 
specially  pleaded,  and  that  so  far  as  the  objection  to  the  first 
record  rests  on  this  ground  it  can  not  be  supported.  The  issue 
of  non-assumpsit  is  very  broad,  and  permits  almost  eveij  de- 
fense to  be  given  in  evidence,  which  goes  to  show  that  the  de- 
fendant is  discharged  from  the  payment  of  the  debt.  Not  only 
anything  which  goes  to  show  that  the  consideration  is  vicious^ 
or  has  failed,  but  after  the  consideration  is  shown  to  be  a  valid 
one,  that  which  tends  to  release  the  defendant  from  the  promise, 
such  as  infancy,  or  a  release  under  seal,  may  be  relied  on;  and 
the  statute  of  limitations  is  one  of  the  few  exceptions  to  this  rule. 
A  former  recovery  is  within  the  rule. 

But  whether  the  record  could  be  given  in  evidence,  to  bar  tha 
subsequent  acknowledgment  and  promise  to  pay,  is  the  main 
question  to  be  decided,  and  that  on  which  this  cause  must 
essentially  turn,  and  this  must  rest  on  the  question,  whether  the 
subsequent  acknowledgment  and  engagement  to  pay,  is  a  good 
one,  on  which  the  plaintiff  may  recover,  although  the  considera- 
tion is  the  same  on  which  the  original  promise,  which  was  onoe 
barred,  was  based. 

Assumpsit  is  said  to  be  an  equitable  action,  and  therefore  is 
subject,  in  some  manner,  to  the  rules  of  moral  obligation  which 
bind  the  conscience;  and  it  is  a  general  rule,  that  where  the 
consideration  is  a  valuable  and  conscientious  one,  a  promise  to 
pay  based  on  it  will  not  only  be  binding,  but  will  idso  remove 
any  legal  bars  which  the  undertaker  previously  had  in  his  favor 
against  a  recovery.  Thus  if  in  conscience  a  defendant  ought 
to  pay,  a  promise  to  pay,  when  there  is  a  consideration,  will 
give  a  remedy.  If  the  first  promise  is  barred  by  the  statute 
of  limitations,  or  by  a  discharge  as  a  bankrupt;  or  the  first 
promise  was  never  binding,  because  the  undertaker  was  an 
infant,  or  the  like;  such  bars  can  not  be  used  to  avoid  a  sub- 
sequent promise  and  the  demand  is  then  recoverable  at  law. 
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because  it  is  due  in  conscience.  Now,  bj  analogy  to  these 
cases,  we  can  not  doubt  that  if  an  undertaker  gets  an  ad- 
vantage by  a  verdict  and  judgment  in  his  favor,  either  through 
the  defect  of  proof  in  his  adversaiy  or  a  legal  bar  at  first 
existing  in  his  favor,  while  the  demand  is  fair  and  moral, 
and  due  by  the  ties  of  conscience,  and  he  afterwards  acknowl- 
edges the  original  consideration,  and  engages  to  pay  for  it,  as 
in  this  instance,  the  law  ought  to  afford  a  remedy  against  him, 
and  ought  not  to  permit  him  to  shelter  himself  under  a  legal 
bar  which  he  had  previously  gained,  when  in  conscience  he 
ought  not  to  have  availed  himself  of  it.  On  this  ground, 
therefore,  we  conceive  the  court  below  was  correct  in  rejecting 
the  first  record,  and  the  judgment  ought  to  be  affirmed  with 
costs  and  damages. 


Fkakkfobt  ard  S.  T.  Go.  v.  Chubohill. 

[0T.B.MoiaK»»4a7.J 

OoBPORAnoH  IS  BovHD  BT  AoRBXMXHT  made  by  the  incorponton  beforo 

orgtnixKtioD,  and  afterwards  ratified  by  its  agents. 
Oomrr  of  Equttt  will  Enjoin  a  Judomxnt  at  Law  obtained  by  a  oor- 

poration  for  installmenta  due  on  anbacription  for  capital  stock  by  an 

agreement  which  the  corporation  had  violated;  and  compel  it  to  restore 

what  has  been  paid  nnder  such  agreement. 

AnsAL  from  the  Shelby  circuit.    The  opinion  states  the  case. 

Mayes,  for  the  appellant. 

Crittenden  and  Talbot,  for  the  appellees. 

By  Court,  Bibb,  0.  J.  The  persons  appointed  as  agents  to 
receive  subscriptions  of  stock  for  the  corporation,  before  it  was 
oiganised,  applied  to  Churchill  to  subscribe;  he  refused.  To 
induce  him  to  subscribe  they  promised  and  assured  him,  if  he 
would  Bubecribe,  the  turnpike  road  should  be  run  through  his 
land  near  the  bed  of  the  old  road,  in  a  manner  particularly 
pointed  out  and  agreed  upon,  to  save  the  timber  and  sugar 
orehard  of  Churchill  from  destruction.  Upon  this  express 
stipulation,  assurance  and  condition,  Churchill  was  persuaded 
to  subscribe  for  seven  shares  of  one  hundred  dollars  each,  pay- 
able by  installments.  Afterwards,  in  November,  1818,  in  the 
same  year  of  the  passage  of  the  law,  but  how  long  after 
Churchill  had  been  so  induced  to  become  a  subscriber  does 
not  appear,  to  induce  Churchill  to  pay  his  installments,  a  writing 
was  diawn  up  by  two  of  the  directors,  agreeing,  for  and  on  be- 
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balf  of  the  company^  that  the  road  should  pass  through  the 
land  of  Churchill  in  a  manner  therein  particularly  specified 
and  recognized  as  the  condition  on  which  he  had  subscribed, 
so  as  to  save  his  timber;  and  agreeing  on  behalf  of  said  com- 
pany,  that  if  Churchill  would  pay  his  installments  that  the  same 
should  be  returned  to  him  with  interest,  **in  case  the  road 
should  not  run  as  aboye;"  this  was  signed  by  John  WUlett  and 
James  Simrall,  as  **  directors  and  a  majority  of  the  Shelby 
•committee/' 

It  seems  clearly  that  when  the  company  was  organized  and 
became  a  corporation  they  laid  out  the  road  differently,  and  lerj 
materially  so,  although  to  run  through  Churchill's  land,  yet  so 
departing  from  the  specification  in  the  original  agreement  and 
written  evidence  of  it,  as  to  subvert  and  destroy  the  considera- 
tion which  induced  him  to  subscribe,  and  will  bring  about  the 
«Til  and  damage  he  apprehended  should  the  road  ever  be  actu- 
ally completed. 

Under  these  circumstances  the  complainant  haying  paid  part 
of  his  subscription,  falling  due  by  installments,  refused  to  pay 
the  residue,  and  brought  this  bill  to  enjoin  the  judgment  at  law 
obtained  by  the  corporation  for  the  unpaid  installments,  and  to 
recover  back  those  which  he  had  paid;  and  the  circuit  court  so 
decreed.  The  corporation  prosecutes  this  writ  of  error.  The 
proof  is  clear  beyond  doubt;  the  defense  of  the  corporation  is  that 
the  agents  for  subscriptions  and  the  directors,  Willett  and  Sim- 
rail,  had  no  authority  to  make  the  terms  and  conditions,  nor  to 
bind  the  corporation.  The  subscription  was  obtained  from 
Churchill  before  the  corporation  was  organized,  whilst  it  was  in 
posse,  but  not  in  esse.  After  it  was  in  esse  two  of  the  directors 
and  a  committee  for  managing  the  affairs  of  the  company,  with 
full  knowledge  of  the  conditions,  renew  the  assurances  by  writ- 
ing, reciting  the  whole.  The  witnesses  to  the  original  induce- 
ment held  out  to  Churchill,  and  the  conditions  on  which  he 
subscribed,  and  the  writings  speak  the  same  terms  and  condi- 
tions. The  corporation,  when  organized,  had  notice  by  its  di- 
rectors of  these  terms  and  conditions,  and  receive  the  money; 
but  on  their  part  have  broken  the  conditions  and  terms. 
Churchill  now  asks  to  relieved  from  the  subscription,  and  in  the 
language  of  the  agreement,  to  have  his  money  back,  with  inter- 
est, "and  he  stand  on  the  footing  as  though  he  had  not  paid." 
The  doctrine  contended  for  by  the  corporation  can  not  be  ad- 
mitted. It  can  not  be  privileged  by  virtue  of  its  invisible,  in- 
tangible and  immaterial  existence,  to  practice  frauds  by  its 
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ag<mtB,  claim  the  benefit  of  the  agreement  and  promise  to  itself, 
and  jet  deny  the  mutoal  and  correlative  promise  and  considera- 
tion held  out  by  its  visible  agents.  It  is  too  late  after  they,  the 
company  of  individuals  comprising  the  corporate  body,  have  re* 
eeived  the  money,  with  full  notice  of  the  conditions,  to  say  they 
are  not  boond  by  the  condition.  Such  a  privilege  would,  indeed, 
be  transcendent,  and  would  verify  the  complaint  of  long  stand- 
ing and  reiterated  by  wisdom  and  experience  in  many  preceding 
generations,  that  it  is  difBcult  to  obtain  common  justice  in  a  dis- 
pute with  a  corporation. 

Although  the  court  can  not  change  the  location  of  the  road, 
and  compel  the  corporation  so  to  complete  it,  it  can  order  the 
the  money  to  be  restored. 

The  decree  is  a£Srmed,  with  costs. 


RANsm's  Heibs  v.  Rankin's  Exeoutobs. 

[6  T.  B.  MOHXOB,  531.] 

WuL  ov  CoKViCTED  Fklok. — ^Under  the  common  law,  all  the  property  of  a 
felon  after  conviction  was  forfeited  to  the  state,  bnt  by  the  constitntion 
of  Kentucky  sach  forfeiture  is  only  for  the  life  of  the  offender,  and  there- 
fore a  oonvicted  felon  may  dispose  by  will  of  all  the  reversionary  interest 
IB  his  property. 

Will.  Appeal  from  the  Bourbon  oonnty  court.  The  opinion 
states  the  case. 

DripleU^  for  the  appellants. 

Talboi,  for  the  appellees. 

By  Ck>iirt,  Owslet,  J.  Aeuben  Bankin  was  charged  with  the 
murder  of  John  Blake,  and  was  indicted  for  the  offense,  put 
upon  his  trial,  found  guilty  by  the  verdict  of  a  jury,  and  sen- 
tenced to  be  hung  by  the  judgment  of  the  court. 

Between  the  time  when  the  sentence  of  condemnation  was 
pronounced  and  the  period  fixed  by  the  court  for  his  execution, 
Bantin  departed  this  life,  having,  previous  to  his  death  bat 
after  sentence,  in  due  and  legal  form  made  and  published  his 
last  will  and  testament,  in  writing,  by  which  he  disposed  of  all 
his  estate.  The  will  was  afterwards  presented  to  the  county 
court  of  Bourbon  for  probate  by  the  executors  therein  named, 
and  though  it  was  contested  by  the  heirs  of  Bankin,  it  was 
proved  and  admitted  to  record.     The  heirs  being  dissatisfied 
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with  the  decision  of  the  county  court,  have  brought  the  case 
before  this  court  for  revision. 

The  execution  of  the  will  by  the  testator  in  legal  form  is  not 
contested  by  the  heirs,  nor  do  they  pretend  that  he  was  not,  at 
the  date  of  the  will,  of  sane  mind;  but  it  is  argued  by  their 
counsel  that  after  the  testator  was  convicted  of  the  murder 
charged  against  him  he  was  civUiler  morticus,  and  therefore  in- 
capable  of  making  a  valid  will. 

The  premises  assumed  in  this  argument  are  certainly  not 
without  semblance  of  authority  for  their  support.  Lord  Coke, 
in  his  Commentary  on  Littleton,  130  a,  says  that  "besides 
men  attainted  in  a  prcBmunire,  any  person  that  is  attainted  of 
high  treason,  petit  treason  or  felony  is  disabled  to  bring  any 
action,  for  he  is  extra  legem  posUiLS,  and  is  accounted  in  law 
civUUer  mortuus.'*  But  when  this  passage  is  compared  with 
what  is  said  by  him  in  other  parts  of  his  Institutes,  it  will  be 
perceived  that  this  dictum  was  not  intended  bj  him  in  the  full 
latitude  of  expression.  In  the  same  Institute,  p.  132  a.  Lord 
Coke  seems  to  confine  the  civil  death  to  persons  professed,  or 
who  have  abjured  the  realm,  or  been  banished  by  statute  or 
process  of  law;  and  in  his  third  Institute,  215,  he  says  that  there 
is  a  great  diversity  between  an  attainder  of  treason  or  felony 
and  an  entry  into  religion.  He  that  is  attainted  of  treason  or 
felony  has  capacity  to  purchase  lands  to  him  and  his  heirs, 
which  he  can  not  do  who  enters  into  religion. 

In  the  case  of  Banysler  v.  Trussel,  Cro.  Eliz.  516,  it  was  ad- 
judged in  an  action  brought  against  a  person  attainted  of  felony, 
he  could  not  plead  the  attainder  in  bar,  but  should  be  put  to 
answer.  The  same  doctrine  was  recognized  and  confirmed  by 
the  court  of  king's  bench  in  the  case  of  Ramsey  v.  Macdonald^  1 
Wils.  217.  Foster,  in  his  Crown  Law,  observes  that  a  person 
attainted  is  not  absolutely  at  the  disposal  of  the  crown.  He  is 
so  for  the  ends  of  public  justice,  and  for  no  other  purpose. 
Until  execution,  his  creditors  have  an  interest  in  his  person  for 
securing  their  debts,  and  he  is  himself  under  the  protection  of 
the  law,  and  to  kill  him  is  murder.  He  was  indeed  disabled  to 
sue  in  his  own  name,  but  if  beaten  or  maimed  while  under  at- 
tainder, or  if  a  woman  was  ravished  while  under  attainder,  and 
a  pardon  afterwards  ensued,  the  party  injured  might  maintain 
an  action  or  appeal,  as  the  case  might  require,  for  the  inter- 
mediate injury:  Crown  Law,  62,  3.  s.  Other  authorities  of  like 
import  might  be  cited,  but  these  are  sufficient  to  prove  that  al- 
though a  person  attainted  of  felony  may  for  some  purposes  have 
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been  regarded  as  dead  in  law,  he  cannot  be  deemed  civilly  dead 
'a>  all  intents  and  purposes. 

Bat  the  argument,  though  not  to  its  full  extent  correct,  does 
not  lose  its  force  in  the  present  case,  provided,  that  by  his  being 
3onvict^  of  the  murder  chaiged  upon  him,  Bankin,  in  contem- 
plation of  law,  became  incapable  of  making  a  Mrill,  or  in  other 
words,  was  quoad  the  power  to  make  a  ^vill,  dviliier  mortuus. 
In  England,  where  attainder  or  conviction  of  felony  works  not 
only  corruption  of  blood,  but  also  a  forfeiture  of  the  lands  and 
goods  of  the  offender,  authority  is  not  wanting  to  prove  the  in- 
competency of  the  attainted  or  convicted  person  to  make  a  will; 
but  upon  adverting  to  those  authorities,  it  will  be  found  that 
the  incompetency  of  the  attainted  or  convicted  person  to  do  so, 
results  exclusively  from  the  forfeiture,  which,  by  the  laws  oi 
that  country,  follows  the  attainder  or  conviction  as  an  insepara- 
ble consequence,  and  from  the  incapacity  of  the  person* 
attainted  or  convicted  afterwards  to  hold  any  estate,  except  for: 
the  use  and  benefit  of  the  king. 

Thus,  in  Shepherd's  Touchstone,  page  404,  it  is  said,  '*  a  trai- 
tor attainted  from  the  time  of  a  treason  committed,  can  make  no  - 
testament  of  his  lands  or  goods;  for  they  are  all  forfeited  to  the  ' 
king,  but  after  the  time  he  hath  a  pardon  from  the  king  for  hi». 
offense,  lie  may  make  a  testament  of  his  lauds  or  goods  as  an-- 
other  man.    A  man  that  is  attainted  or  convicted  of  felony  can^ 
not  make  a  testament  of  his  lands  or  goods,  for  they  are  for- 
feited; but  if  a  man  be  only  indicted,  and  die  before  attainder, 
his  testament  is  good  for  his  lands  and  goods  both;  and  if  he  be 
indicted  and  will  not  answer  upon  his  arraignment,  but  standeth 
mute,  etc.,  in  this  case  his  lands  are  not  forfeited,  and,  there- 
fore, it  seems  he  may  make  a  testament  of  them." 

The  same  doctrine  is  to  be  found  in  Swinb.  part  11,  s.  13,  and 
in  Bac.  Abr.,  tit.  Wills  and  Testaments,  letter  B.  And  Bacon 
further  adds,  "that  however  the  wills  of  traitors,  aliens,  felons 
and  outlawed  persons  are  void,  as  to  the  king  or  lord,  that  has 
right  to  the  lands  or  goods  by  forfeiture  or  otherwise;  yet  the 
will  is  good  against  the  testator  himself,  and  all  others  but  such 
persons  only." 

If,  therefore,  the  reason  and  doctrine  of  the  law  be  correctly 
laid  dovm  by  these  authors,  it  will  be  perceived  that  the  valid- 
ity or  invalidity  of  the  wUl,  which  was  made  by  Bankin,  must 
depend  upon  the  question,  whether  or  not,  by  the  laws  of  this 
country,  he  forfeited  the  whole  of  his  estate,  upon  being  con- 
victed of  the  murder  of  Blake.    If,  on  the  conviction,  the  whole 
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of  bis  estate  was  forfeited,  there  remained  nothing  which  he 
could  transmit  bj  will  to  others,  and,  of  coarse,  according  to 
the  authorities  cited,  his  will  must  be  held  void  and  inoperative; 
but  if,  notwithstanding  the  conyiction,  there  was  not  an  entire 
forfeiture  of  all  his  estate,  according  to  the  same  authorities,  he 
was  capable  of  disposing  of  the  interest  not  forfeited,  and  as  to 
that  interest,  be  it  what  it  may,  his  will  can  have  an  operation, 
and  must  be  adjudged  valid. 

We  will,  therefore,  turn  from  the  laws  of  England,  and  di- 
rect our  attention  to  the  acts  of  the  legislature  of  this  state,  and 
see  whether  any  change  has  been  made  upon  the  subject  of  for- 
feiture. But  before  we  do  so,  it  may  be  proper  to  remark, 
that  except  a  provision  contained  in  the  constitution  of  Yir- 
ginia,  declaring  that  the  commonwealth  should  thereafter  be 
entitled  to  all  forfeitures  which  prior  to  the  revolution  went  to 
the  king;  that  state  seems  never  to  have  acted  upon  the  subject 
until  after  the  separation  of  this  state  from  that. 

The  legislature  of  this  state,  for  the  first  time,  took  up  the 
subject  at  the  session  of  1796.  The  forty-third  and  forty- 
fourth  sections  of  that  act:  1  Dig.  L.  E.  413,  declares,  **  When- 
soever any  person  shall  happen  to  be  attainted,  convicted,  or 
outlawed,  of  any  treason,  misprision  of  treason,  murder,  or  felony 
whatever,  there  shall  be  in  no  case  a  forfeiture  to  the  common- 
wealth of  dower  of  lands,  or  personal  estate,  but  the  same  shall 
descend  and  pass,  in  like  manner  as  by  law  directed  in  case 
of  persons  dying  intestate;  nor  shall  any  attainder  work  a 
corruption  of  blood,  any  law  or  usage  to  the  contrary  notwith- 
standing. Section  forty-four,  saving  to  all  and  every  other 
person  and  persons,  bodies  politic  and  corporate,  their  heira 
and  successors,  and  to  every  of  them,  other  than  to  such 
offender  as  shall  be  attainted,  convicted,  or  outlawed,  all  such 
right,  title,  interest,  ^ntry,  lease,  possession,  condition,  profit, 
commodity,  and  hereditaments,  as  they,  or  any  of  them,  had  or 
should,  or  of  right  ought  to  have,  before  or  at  the  lime  of  said 
attainder,  conviction  or  outlawiy."  According  to  any  rational 
interpretation  that  may  be  given  to  this  act,  we  admit  it  must 
be  understood,  not  only  to  have  deprived  the  commonwealth  of 
all  right  by  forfeiture  to  any  estate  of  persons  thereafter  con- 
victed of  treason  or  felony,  but  also  to  have  directed  whatever 
right  the  commonwealth  might  have  been  entitled  to  in  the  es> 
tate  of  offenders,  under  the  then  existing  laws,  upon  their  con- 
viction of  felony,  to  pass  and  descend  immediately  upon  such 
conviction,  in  like  manner  as  bylaw  directed,  in  case  of  persons 
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dying  intestate.  It  was  the  forfeited  estate  to  which,  by  the 
existing  laws  the  commonwealth  was  entitled  upon  conviction 
of  the  offender,  that  was  the  subject  of  legislative  deliberation, 
and  which  by  the  provisions  of  the  act  of  1796,  was  withdrawn 
from  the  commonwealth,  and  f^t  the  same  time  translated  to 
others  to  whom  it  would  pass  and  descend,  in  case  the  offender 
died  intestate. 

By  the  laws  of  forfeiture  then  in  force,  the  commonwealth 
upon  conviction  of  the  offender,  became  ipso  facto  entitled  to 
the  estate  forfeited,  and  it  was  designed  by  the  legislature  to 
translate  that  same  right  from  the  commonwealth,  and  vest  it 
in  others,  in  the  same  manner  and  at  the  same  time  it  would, 
without  the  passage  of  the  act,  have  passed  to  the  common- 
wealth. The  intention  of  the  legislature  to  do  so  seems  ob- 
vious from  the  imperative  language,  "  shall  descend  and  pass," 
used  in  the  act;  and  is  most  clearly  evinced  by  the  saving  of  all 
rights,  etc.,  to  all  other  persons  except  the  person  attainted  or 
convicted.  The  exception  as  to  the  offender  in  the  saving, 
proves  that  it  was  not  intended  by  the  legislature  that  he  should 
be  benefited  by  depriving  the  commonwealth  of  her  right  of 
forfeiture,  and  the  saving  as  to  the  rights  of  all  other  persons, 
etc.,  proves  that  whilst  the  legislature  was  renouncing  the  claim 
of  the  commonwealth  to  all  forfeiture,  it  was  intended  to  pass 
that  same  interest  to  others,  who,  without  the  saving,  might 
hold  it  to  the  prejudice  of  the  rights  of  those  mentioned  in  the 
saving. 

Bat  it  was  not  intended  by  the  act  to  create  new  forfeitures, 
or  to  increase  existing  penalties,  against  the  person  attainted  or 
convicted.  His  condition,  as  respects  his  estate,  was  not  to  be 
bettered,  nor  was  it  to  be  rendered  worse;  any  estate  or  interest 
in  his  lands  and  goods,  which  by  the  then  existing  laws  he  would 
have  been  entitled  to  retain  after  attainder  or  conviction,  was 
not  intended  by  the  legislature  to  be  disposed  of  by  the  act; 
and  if  any  such  interest  or  estate  there  be,  the  attainted  or  con- 
victed person  must,  notwithstanding  the  provisions  of  the  act, 
be  understood  still  to  retain  it. 

We  are,  therefore,  led  to  inquire  whether  or  not,  at  the  pas- 
sage of  the  act,  the  whole  or  a  part  only  of  the  offender's  estate 
was,  upon  his  attainder  or  conviction  of  felony,  forfeited  to  the 
commonwealth.  The  answer  to  this  inquiry  is  found  in  the 
twentieth  section  of  the  tenth  article  of  the  constitution  of  this 
state.    That  section  declares:  ''That  no  attainder  shall  work 
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corruption  of  blood,  nor,  except  during^  the  life  of  the  offender, 
forfeiture  of  estate  to  the  commonwealth." 

It  was,  therefore,  not  the  absolute  feo-simple  estate  of  the 
offender  in  lands  and  goods,  that  according  to  the  constitution, 
was  forfeited  to  the  commonwealth  on  attainder,  or  conviction 
of  felony;  but  it  was  the  interest  or  estate,  which  the  offender 
was  entitled  to  dui-ing  his  life  only,  that  by  the  laws  in  force  at 
the  passage  of  the  act  was  forfeited. 

The  reyersionary  interest,  or  in  other  words,  that  part  of 
the  estate  which  remained  after  the  death  of  the  offender,  ac- 
cording to  those  laws,  resided  in  him  after  conyiction,  and  since 
the  passage  of  the  act,  must,  we  apprehend,  still  be  understood 
to  continue  to  reside  in  the  offender,  though  attainted  or  con- 
victed. 

It  results,  therefore,  that,  notwithstanding  Bankin's  convio- 
tion  of  the  murder  of  Blake,  he  retained  a  reversionaxy  interest 
in  all  the  lands  and  personal  estate  owned  by  him  at  the  time  of 
conviction ;  so  that  on  account  of  any  forfeiture  of  his  estate  he  can 
not,  according  to  the  authorities  cited,  be  deemed  incompetent 
to  dispose  of  the  interest  not  forfeited,  and  still  possessed  bj 
him.  Nor  is  there  any  thing  in  the  nature,  or  character  of  that 
interest  which  forbids  its  being  disposed  of  by  will.  The  con- 
stitution, as  well  as  the  act  of  1796,  had  both  declared  that  no 
conviction  of  felony  should  work  corruption  of  blood.  Thexo 
was,  therefore,  nothing  either  in  the  sentence  of  condemnation 
against  Bankin,  or  in  the  nature  of  the  interest  in  reversion  held 
by  him,  which  would  have  prevented  that  interest  from  descend- 
ing and  passing  to  his  legal  representatives,  provided  he  had 
died  intestate;  and  the  rule  is  well  settled,  that  whatever  ia 
descendible  is  also  devisable  by  will. 

It  is,  therefore,  the  opinion  of  a  majority  of  the  court,  the 
chief  justice  dissenting,  that,  notwithstanding  the  conviction  of 
Bankin,  he  was  capable  of  making  a  will,  and  that  the  county 
court  was  correct  in  admitting  it  to  record. 

The  order  of  that  court  must,  consequently  be  affirmed  with 
costs. 


Gbaham's  Heibs  v.  Gbaham. 

[6  T.  B.  MoxTBOB,  661.] 

Widow  is  Entitled  to  Duwer  in  an  Equitable  Estate  of  her  huabandt 

capable  of  being  specifically  enforced  in  hia  life-time. 
Rents  or  the  Mansion  of  the  Deceased  Husband  must  be  aaaigned  U 

the  widow  until  her  dower  is  assigned. 
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Re^sts  must  be  Paid  ox  Improved  Lands  of  the  Testator  by  one  of 
aeveral  heirs  who  has  had  the  sole  use  thereof,  the  value  of  improve- 
ments made  by  him  to  be  deducted  from  such  rents;  but  in  no  case 
should  a  balance  for  improving  be  charged  against  the  co-heirs. 

Appeal  from  the  Bullitt  circuit.     The  opiDion  states  the  ease. 
Denny  and  Mayes,  for  the  appellants. 
CriUenden,  for  the  appellee. 

Bj  Court,  Mills,  J.  The  heirs  of  Graham  claimed  by  their 
bill  in  equity,  a  conveyance  of  a  tract  of  land  sold  to  their  an- 
cestor by  Hombecke.  Pending  this  suit  the  heirs  interpleaded 
with  each  other  in  equity,  one  of  them  claiming  the  whole  land 
as  having  been  purchased  for  him  by  the  ancestor,  and  the 
others  with  the  widow,  contending  for  the  whole  to  be  divided 
as  estate  held  in  coparcenary.  The  court  below  ultimately  de- 
cided in  favor  of  the  one  who  claimed  the  whole. 

The  controversy  between  the  heirs  is  one  purely  of  fact,  and 
the  claim  of  the  whole  by  one  heir  depends  on  a  bond  said  to 
be  executed  by  the  ancestor,  which  is  denied  to  be  genuine. 
Without  going  into  the  details  of  fact,  suffice  it  to  say  that  this 
supposed  bond  is  produced  by  the  claimant  of  the  whole,  and 
proved  by  one  of  the  subscribing  witnesses,  under  circum- 
atancee  which  totally  forbid  the  belief  that  it  is  genuine,  and 
the  whole  transaction  is  one  which  pays  but  a  poor  compliment 
to  human  nature. 

The  decree  of  the  conveyance  to  one  heir  must,  therefore,  be 
reversed,  and  the  conveyance  from  Hombecke  be  decreed  to  the 
whole  of  the  heirs,  with  costs  against  Hombecke;  and  in  the 
suit  for  a  partition  a  decree  must  be  rendered  dividing  the  land 
according  to  quantity  and  quality  of  the  land  at  the  cost  of 
that  heir  who  has  claimed  the  whole.  In  this  partition  some 
questions  arise  worthy  of  notice. 

The  widow,  as  her  husband  had  an  equity  in  his  life-time 
which  might  have  been  specifically  enforced,  will  be  entitled  to 
dower  of  one  third  of  the  estate,  according  to  former  adjudica* 
tions,  to  be  laid  off,  if  practicable,  in  such  convenient  form  aa 
to  bear  equally  on  the  shares  of  each  heir.  If  not  practicable, 
then  to  be  assigned  in  such  form  as  to  be  again  divided  after 
lier  decease 

The  question  of  rents  also  occurs,  as  one  heir  who  now  claims 
the  whole  has  possessed  and  enjoyed  the  farm  since  the  decease 
of  the  ancestor.  It  seems  that  a  former  suit  in  equity  was  de- 
cided between  the  distributees  and  the  son,  Samuel  Grahami 
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irho  now  claims  the  land  entire,  and  who  was  the  administrator 
of  the  father.  In  that  suit  the  rents  of  the  farm  were  adjusted, 
and  he  was  made  to  account  for  them  to  the  date  of  the  report 
and  settlement  made  in  that  suit.  Consequently  the  charge  of 
rents  must  be  now  commenced  where  that  account  closed. 

These  rents  must  be  decreed  to  the  widow,  because  the  farm 
in  question  was  the  mansion  of  the  testator  at  his  death,  and 
by  the  statute  she  is  entitled  to  the  use  thereof  till  her  dower 
is  assigned,  which  has  neyer  been  done. 

But  a  question  results  as  to  what  land  rents  must  be  charged 
upon.  Some  of  it  was  cleared  and  fitted  for  cultiyation  by  the 
ancestor,  and  some  has  been  cleared  by  the  son,  who  now  claims 
the  whole;  and  the  question  is,  what  rents  ought  to  be  chaiged 
on  this  additional  land. 

That  rents  ought  to  be  charged  on  the  land  cleared  and  im- 
provements made  by  the  ancestor,  can  not  be  doubted.  But  it 
is  insisted  by  the  son,  Samuel,  that  he  is  entitled  to  compensa- 
tion for  his  improvements,  and  ought  not  to  pay  rents  thereon. 

We  are  not  disposed  to  award  to  a  parcener  compensation  for 
improvements  and  ameliorations,  so  as  to  make  his  eoparcenera 
his  debtors.  But  we  conceive  that  he  ought  to  be  charged  with 
the  rents  of  such  new  improvements,  from  the  time  they  were 
made,  and  that  this  rent  may  be  lessened  by  the  price  of  improv- 
ing, so  as  to  sink  those  rents,  if  sufficient;  if  not  sufficient  then 
the  balance  of  rents  ought  to  be  charged  against  the  improver. 
But  in  no  event  ought  a  balance  for  improving  to  be  charged 
against  the  co-heirs. 

The  decree  must  be  reversed,  with  costs,  and  the  cause  be  re* 
manded  for  a  decree  in  conformity  ¥rith  this  opinion  and  the 
rules  and  usages  of  equity. 

Held  in  SwoMit  y.  Perine,  9  Am.  Dea  318,  and  in  Hitchcock  y,  Harringfon^ 
6  Id.  229,  that  a  widow  has  a  right  to  dower  in  an  equity  of  redemption.  For 
a  diacnsaion  of  this  qnestion  see  note  to  the  latter  case. 


Mobfobd  v.  Mastin. 

[6  T.  B.  MOHBOS,  609.1 

Failttbx  to  Comply  wtth  Terms  or  a  Special  Ck)VEirAirT  destroys  th» 
right  to  recover  nnder  the  contract. 

Waiteb  op  Objections  to  Qualitt  op  Work  Dons.— Where  the  contncl 
is  for  work  to  be  done  on  movable  articles,  acceptance  is  a  waiver  of  ob* 
jection  to  the  quality  of  the  work;  but  where  the  article  made  imme> 
diately  becomes  a  part  of  the  realty,  the  use  of  it  does  not  amount  i» 
an  acceptance. 


April,  1828.]  Mobfobd  v.  Mastin.  169 

Flustov  can  kot  Eecoysr  a  Quantum  Meruit  in  an  action  of  cove* 
nant,  after  having  failed  to  prove  the  performance  of  a  condition  prece- 
dent. 

DocAiO)  IS  NOT  Necessabt  where  the  person  owing  the  debt  or  duty,  haa 
meana  of  knowing  when  it  becomes  dne  as  well  as  the  opposite  party. 

CoTENAHT.  Appeal  from  the  Bracken  circuit.  The  opinioa 
states  the  case. 

BrowHy  for  the  appellant. 

Crittenden,  for  the  appellee. 

By  Court,  Mills,  J.  The  appellees,  Elijah  Mastin  and  Will- 
iam Ambrose,  entered  into  an  article  of  agreement  with  Mor- 
ford,  the  appellant,  in  which  they  stipulated  "  to  build  for  said 
Morford,  on  his  premises,  one  frame  house  of  the  following 
order  and  dimensions,  to  wit,  thirty-eight  feet  in  length  by 
twenty  in  width;  one  story  twelve  feet  high;  a  piazza  ten  feet 
wide,  the  full  length  of  the  building;  four  windows  and  three 
doors,  two  of  which  to  contain  six  panels  each;  one  flight  of 
stairs;  one  partition  studded,  and  two  fire  mantels;  floors  tongued 
and  groored;  piazza  to  be  bannistered  and  ceiled  over  head;  a 
foor-light  window  in  each  gable  end;  also,  each  room  to  be 
baaed  and  surbased;  the  said  employer,  Morford,  to  furnish  all 
the  shingles,  planks,  joists,  nails,  hinges,  screws,  etc.;  the  said 
undertakers  to  find  all  the  balance  of  the  materials,  and  to  do 
the  whole  in  a  plain,  though  workmanlike  manner,  for  the  sum 
of  one  hundred  dollars  in  specie  and  fifty  dollars  in  goods,  to 
be  paid  out  of  J.  W.  Morford's  store.  The  aboTC-mentioned 
four  windows  to  contain  twenty-four  lights  each." 

On  this  agreement  Mastin  and  Ambrose  brought  their  action 
of  covenant,  and  averred  in  their  declaration  that  they  built  the 
house  as  stipulated,  reciting  in  the  averment  the  details  of  their 
undertaldng  as  before  set  forth  and  alleging  that  although  they 
had  done  all  that  was  incumbent  on  them  to  do,  and  that  the 
defendant  accepted  and  received  the  said  building,  as  thus 
erected,  and  was  in  the  enjoyment  thereof,  '*  yet  the  said  de- 
fendant did  not  pay  unto  the  said  plaintiffs  the  said  one  hun- 
dred dollars  in  specie  and  fifty  dollars  in  goods,  paid  out  of  J» 
W.  Morford's  store,  which  he  ought  to  have  paid." 

The  defendant  below  pleaded:  1.  Simply  traversing  the  per- 
formance of  the  precedent  condition  on  part  of  the  plaintiff,, 
pursuing  the  terms  of  the  covenant  in  detail;  2.  ''  That  the 
pbuntifiEs  did  not  furnish  all  the  materials  and  do  all  the  work 
in  a  plain,  workmanlike  manner,  which  they,  the  said  plaintiffs. 
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were  bj  the  coyenant  to  furnish  and  do  in  and  about  said  house, 
and  that  he,  the  said  defendant,  did  not  reoeive  the  building  in 
discharge  of  the  covenant." 

On  these  pleas  issues  were  joined  to  the  country;  on  the  trial, 
the  plaintiffs  proved  that  they  had  built  and  finished  the  house 
as  described  in  the  covenant,  and  that  the  son  of  the  defendant 
resided  therein.  But  the  plaintiff's  own  evidence  showed  thai 
the  rails  of  the  bannisters  seemed  loose  and  defective,  and  that 
the  base  and  surbase  were  not  so  broad  as  they  ought  to  be. 

The  defendant  introduced  no  evidence  conducing  to  show  that 
the  work  was  not  done,  but  that  some  parts  of  the  work  were 
not  well  done;  that  although  parts  of  it  were  strong  and  plain, 
yet  there  was  not  a  complete  ranging  of  the  bannisters  of  the 
porch,  and  the  floor  descended  towards  the  house,  instead  of 
an  opposite  direction,  so  as  to  lead  the  water  rather  to,  than 
from  tiie  house.  To  rebut  this  evidence,  some  testimony  was 
introduced  by  the  plaintiffs.  On  this  evidence  the  counsel  for 
the  defendant  below,  moved  ihe  court  to  instruct  the  jury,  that 
if  they  believed  the  work  was  not  done  by  the  plaintiffis  in  a 
workmanlike  manner,  or  in  the  manner  specified  in  the  coven* 
ant,  then  the  plaintiffs  could  not  recover  in  this  action.  The 
court  overruled  this  application. 

The  defendant  then  asked  the  court  to  instruct  the  jury,  that 
unless  they  believed,  from  the  evidence,  that  the  defendant  ac- 
cepted the  building  in  discharge  of  the  contract  declared  on, 
the  plaintiffs  in  this  action  were  not  entitled  to  recover.  Bat 
the  court  overruled  this  motion,  and  instructed  the  jury,  that  if 
the  defendant  had  received  the  work  at  all,  the  plaintiffs  had  a 
right  to  recover,  subject  to  a  deduction  for  a  defect  in  the  work- 
manship, if  the  defendant  required  it;  if  not,  the  defendant  would 
have  a  right  to  his  action  for  damages  for  such  defects. 

The  defendant  then  moved  the  court  to  instruct  the  jury,  that 
unless  they  believed  from  the  evidence,  that  the  plaintiffs  had 
demanded  of  the  defendant  the  fifty  dollars  in  goods,  in  the 
covenant  mentioned,  they  ought  not  to  find  damages  for  the 
non-payment  of  said  fifty  dollars. 

This  motion  was  also  overruled,  and  the  jury  having  found 
for  the  plaintiffs  below,  the  defendant  has  appealed  from  the 
judgment  rendered  on  the  verdict,  and  the  questions  now  pre- 
sented for  our  consideration  are  those  made  in  the  instructions 
refused  and  given. 

It  will  easily  be  perceived  by  this  statement  of  the  case,  that 
the  doctrines  which  govern  precedent  conditions  in  covenanti 
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are  nicelj  inTolyed.  For  that  the  performance  of  the  labor  and 
erecting  the  bailding  provided  for  in  the  covenant,  was  a  prece- 
dent condition  to  the  payment  for  it,  we  apprehend  there  can 
be  no  reasonable  doubt.  The  plaintiffs  below  were,  therefore, 
bound  to  aver  and  prove  a  pei'f ormance  thereof,  or  they  could 
not  recover.  They  did  prove  such  performance  generally,  and 
the  only  failure  on  their  part,  relates  to  the  manner  in  which 
the  work  was  done  in  some  parts  thereof,  to  the  greater  part  of 
which  no  exception  could  be  taken.  Nor  can  there  be  any  doubt, 
«8  said  by  the  court  below,  that  the  defendant  could  sustain  his 
action  for  these  defects  in  the  workmanship.  But  although 
parties  to  a  covenant  may  in  general  have  mutual  remedies,  yet 
it  is  competent  for  one,  in  addition  to  the  security  afforded  him 
by  his  action  for  a  breach,  to  add  the  additional  security,  of 
detaining  his  performance,  till  he  receives  the  performance  of 
the  other  side,  which  forms  a  precedent  condition,  when  the 
performance  of  one  side  constitutes  the  whole  consideration  of 
perfonnance  by  the  other,  or  both  may  reserve  the  consideration 
to  be  given  by  them,  till  one  perceives  that  the  other  is  ready, 
and  then  each  perform  simultaneously,  in  which  case  the  coven- 
ants are  mutually  dependent,  and  each  has  the  security  of  re- 
taining till  the  other  performs,  and  neither  has  his  action  till 
he  at  least  tenders  a  performance. 

The  rules  governing  such  cases  are  simple  and  easily  under- 
stood, bat  their  application  to  the  cases  presented  for  adjudioa- 
tian  is  often  difficult.  It  can  easily  be  seen  that  the  whole 
matter  will  resolve  itself  into  a  question  of  intention.  Did  the 
parties  intend  to  furnish  one  or  both  with  the  remedy  of  retain- 
ing, in  addition  to  his  remedy  at  law,  for  a  breach  ?  The  man- 
ner, therefore,  in  which  parties  express  themselves  obscures 
the  intention  frequently,  and  leaves  the  difficulty,  but  the  in- 
tention in  this  case  is  plain.  This  is  certain,  as  a  general  rule, 
that  where  one  has  the  precedent  condition  in  his  favor  he  is 
not  liable  to  an  action  until  the  other  has  performed,  and  when 
an  action  is  brought  the  defendant  has  a  right  to  require  the 
other  to  prove  the  performance  according  to  the  stipulation. 

Here  there  is  a  general  performance  according  to  the  stipu- 
lation, agreeably  to  its  general  outlines;  but  in  the  manner,  or, 
laiher,  in  the  quality  of  the  performance  proved  as  to  part  of 
the  work,  there  is  a  failure.  Is  this  such  a  failure  as  totally  to 
preclude  all  recovery  in  this  actios  ?  Will  the  failure  to  com- 
plete the  work  in  a  workmanlike  manner,  in  a  small  part 
thereof  when  the  greater  part  is  well  done,  destroy  forever  the 
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right  of  action  on  the  contract  and  leave  the  other  dde  to  en« 
joy  the  labor  already  well  done  ?  To  answer  these  questions  in 
the  affirmatiTe  may,  at  first  blush,  seem  rigid  and  severe.  But 
still,  we  apprehend,  such  an  answer  must  be  given,  and  the 
evils  arising  from  its  apparent  rigor  will  be  partially  compen- 
sated by  the  preservation  of  good  faith  in  performing  special 
agreements.  Starkie,  in  his  Treatise  on  Evidence,  vol.  2,  p.  97, 
lays  down  the  following  doctrine  and  supports  the  same  by 
citations  of  adjudged  cases:  '*  Where  the  plaintiff  under  a 
special  agreement  has  executed  the  work  improperly,  since  be 
has  not  done  that  which  he  engaged  to  do,  and  which  is  the 
consideration  of  the  plaintiff's  promise  to  pay,  it  seems  to  be 
now  settled  that  the  plaintiff  must  recover,  if  at  all,  upon  the 
quantum  meruit,  and  that  he  can  not  recover  more  than  the 
value  of  the  work  and  materials  to  the  defendant.  And  where 
the  plaintiff  has  executed  his  work  so  ill  that  the  defendant  has 
derived  no  benefit  from  it,  or  nooe  which  exceeds  in  value  the 
sum  which  he  has  paid,  the  plaintiff  is  not  entitled  to  recover 
at  all,  even  for  the  labor  and  materials." 

This  is  the  doctrine  of  the  law  in  regard  to  special  Terbal 
agreements,  and  the  action  of  assumpsit  founded  thereon,  and 
surely  in  covenant  the  law  can  not  be  less  rigid;  for  if  a  perform* 
ance,  not  in  the  manner  agreed,  can  not  bo  construed  as  fulfill- 
ing a  verbal  promise,  it  can  not  be  made  to  fulfill  a  vmting  and 
a  contract  of  higher  dignity,  less  flexible  than  a  Terbal  promise. 
As  there  was  evidence  in  this  case  conducing  to  show  that  the 
plaintiffs  had  not  performed  in  the  manner  stipulated  by  them, 
the  court  erred  in  refusing  to  give  the  first  instruction  asked  by 
the  defendant,  for  it  certainly  ought  to  have  been  given. 

With  regard  to  the  second  instruction  asked,  that  is,  that  un- 
less the  juiy  believed  from  the  evidence,  that  the  defendant 
accepted  the  building  in  discharge  of  the  coDtract,  the  plaintiff 
could  not  recover;  if  it  had  been  simply  overruled,  we  might 
possibly  have  found  nothing  in  the  act  of  the  court  to  disap- 
prove; for  there  was  no  evidence  conducing  to  show  a  non- 
acceptance  when  he  was  in  the  full  enjoyment.  But  the  court 
proceeded  to  give  a  positive  instruction,  telling  the  jury  that  if 
the  defendant  had  received  the  work  at  all,  the  plaintiff  had  a 
right  to  recover,  subject  to  a  deduction  for  the  bad  quality  of 
the  work,  if  he  elected,  or  he  might  resort  to  his  action.  This 
was  allowing  the  jury  to  mould  the  action  into  a  mere  quantum 
meruit,  instead  of  enforcing  a  special  agreement. 

We  are  unwilling  to  attach  so  much  im])ortance  to  the  defend* 
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ant'a  leceiTing  the  work.  How  could  he  reject  it  without  aban- 
doning his  estate  on  which  it  was  situated  ?  It  was  already  part 
of  his  freehold,  and  he  received  eyerj  part  as  it  progressed. 
The  court  seems  to  have  confounded  the  case  of  a  building  on 
an  employer's  premises,  with  such  jobs  of  work  and  labor  as  a 
tailor  performs  in  making  his  garment,  the  cabinetmaker  in  his 
furniture,  or  the  painter  his  figures.  In  these  latter  cases  it  is 
admitted  that  much  depends  on  the  acceptance  of  the  article 
made,  and  not  objecting  to  it,  and  rescinding  the  contract  so 
Goon  as  the  defect  is  discovered,  and  that  for  a  very  good  rea- 
son; because  it  is  necessary  to  do  justice  to  the  mechanic,  by 
repossessing  him  of  the  article  out  of  which  to  make  his  money, 
instead  of  keeping  both  the  article  and  the  price.  Hence, 
Starkie,  vol.  3,  p.  1769,  says:  '*  Notwithstanding  the  universal- 
ity of  the  position,  that  performance,  when  it  is  the  considera- 
tion for  the  payment  of  the  stipulated  price,  is  a  condition  pre- 
cedent, yet  the  conduct  of  the  employer,  in  adopting  of  the 
contract,  when  if  he  disputed  the  performance,  he  had  it  in  his 
power  to  rescind  it  in  toto,  by  placing  the  parties  in  statu  quo^ 
affords,  as  against  him,  a  conclusive  presumption  that  the  work 
has  been  properly  executed,  or,  at  all  events,  excludes  the 
party  acquiescing  from  making  the  objection.  Instances  to  this 
eflBBct  have  already  been  cited.  The  principle  extends  to  all 
cases  of  executory  contracts,  for  works  of  art  to  be  delivered  in 
a  complete  state.  The  party  receiving  the  work  under  a  spe- 
cific contract,  must  abide  by  it,  or  rescind  it  in  toioJ* 

But  it  is  well  known  that  such  return  and  such  rescinding  of 
a  contract  is  impracticable  with  regard  to  a  building  erected  on 
the  employer's  own  premises.  He  could  not  object  to  the  work 
and  leave  it  on  the  hands  of  the  workman,  without  conveying 
away  his  estate;  nor  could  the  mechanic  receive  or  sell  it  for  his 
own  indemnification.  Hence  the  reception,  that  is,  leaving  it 
on  his  premises,  not  demolished,  or  even  living  in  it,  could  not 
with  any  good  reason  preclude  the  employer  from  making  the 
objection  on  the  trial,  as  the  instruction  given  supposes.  The 
aame  author  which  we  have  already  quoted,  says,  vol.  3,  p.  1769: 
"When  such  complete  return  and  rescinding  of  the  contract  is, 
from  the  nature  of  the  case,  impracticable,  as  where  the  contract 
is  to  build  a  wall  or  a  houf  e  on  the  premises  of  the  employer, 
and  the  contract  can  not  be  rescinded  in  toto  then,  although  the 
defendant  has  partially  availed  himself  of  the  plaintifi;*'s  labor 
and  materials,  supplied  by  him,  and  has  not  rescinded  the  con- 
tract in  toto,  yet  it  seems  to  be  now  settled  that  if  the  work  has 
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been  defectively  performed  the  plaintiff  can  notrecoTer,  but  on 
a  quanlum  meruit  for  the  labor,  and  quantum  valebai  for  the  ma- 
terials, to  the  amount  of  the  benefit  actually  derived."  From 
this  authority,  as  well  as  the  reason  of  the  case,  which  does  not 
compel  an  employer  to  part  with  his  land  to  get  clear  of  a  de- 
fective  building,  erected  by  a  workman,  it  is  clear  that  the  ac- 
ceptance of  the  work  does  not  bind  the  employer  to  waive  the 
precedent  condition  and  permit  the  undertaker  to  recover  the 
precise  sum.  Nor  can  he  be  allowed  to  recover  in  this  action  a 
quantum  meruit  after  failing  to  prove  the  precedent  condition, 
as  the  court  below  informed  the  jury  in  the  second  instruction 
moved  by  the  defendant,  and  consequently  no  such  instruction 
ought  to  have  been  given.  On  the  third  point,  to  wit:  refusing 
to  instruct  the  jury  that  a  demand  of  the  goods  was  necessary 
before  their  value  could  be  recovered,  the  court  below  did  not 
err.  Those  goods,  as  well  as  the  specie,  became  due  absolutely 
on  the  day  that  the  house  was  completed  according  to  contract. 
Nor  was  it  necessaiy  that  the  undertakers  should  give  the  em- 
ployers notice  of  that  moment  or  make  a  request  of  the  goods. 
The  employer  had  the  means  of  knowing  this,  and  was  bound 
to  know  it  as  well  as  the  undertakers.  For  it  is  a  settled  rule 
that  when  a  debt  or  duty  becomes  due  on  a  particular  event,  if 
the  person  owing  it  has  the  means  of  knowing  and  ascertaining 
it  as  well  as  the  opposite  party,  he  is  bound  to  take  notice  of  it, 
and  no  notice  and  request  is  necessary.  As,  therefore,  the  em- 
ployer here  was  bound  to  know  the  day  on  which  the  goods  fell 
due  it  was  only  necessary  for  the  plaintiff  to  aver  that  the  event 
had  taken  place,  and  not  to  aver  a  demand  before  they  could 
recover.  It  lay  upon  the  defendant,  if  the  event  had  transpired, 
to  discharge  himself  by  showing  a  readiness  on  the  day  to  pay 
the  goods,  instc^ad  of  complaining  that  the  plaintiffs  did  not  call 
upon  him  for  that  which  he  probably  had  not  ready  to  give 
them. 

But  for  refusing  the  first  instruction,  and  giving  the  second, 
the  judgment  is  erroneous,  and  must  be  reversed,  with  costs, 
and  the  verdict  set  aside,  and  the  cause  remanded  for  new  pro- 
ceedings not  inconsistent  with  this  opinion. 


No  DsiiAin)  IS  Nbcbssabt  in  a  covenant  for  delivery  of  property  on  a  day 
oertain:  MiteheU  v.  Gregory,  4  Am.  Deo.  655;  Rector  v.  Purdy,  13  Id.  491 
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liSDSSBS  jjat  DiBGHABOXD  ST  A  Bbsach  OF  A  Wabbautt  in  the  polioy* 
wheUier  «iich  breach  was  or  was  not  the  caoBe  of  the  condemnation  and 
loai. 

KxHDS  or  'WiBKABTiES. — ^Warranties  in  policies  of  insurance  are  of  two 
kinds*  aftrmative  and  promissory,  each  being  in  the  natore  of  a  condi- 
tion preoe4ent»  on  the  non-performance  of  which  the  contract  becomes 
Toid. 

RiTLB   THAT    VUTTEN    PaBTS    OV   A   POUCT    OOHPTBOL    THOSB   THAT    ARB 

Pbihtkd  anpUes  only  where  the  written  and  printed  words  so  contradict 
each  other  that  the  one  mast  yield  to  the  other;  where  they  do  not,  the 
policy  mo^  be  so  oonstnied  as,  if  possible,  to  give  effect  to  every  part 
of  it 

Afpeai.  from  the  court  of  the  fint  district.  The  opinion  states 
the  case. 

Gryrfiea,  for  the  plaintiff. 

Eugtis^  tat  the  defendant. 

By  Court,  Porteb,  J.  This  suit  was  instituted  on  a  policy  of 
insurance  on  goods  on  board  the  schooner  Isaac  McEim,  from 
Havana,  in  the  island  of  Cuba,  to  Soto  la  Marina,  in  the  re- 
public of  Mexico.  The  policy  contains  a  warranty  that  the 
insurers  are  to  be  ''  free  from  any  charge,  damage  or  loss  which 
may  arise  in  consequence  of  engaging,  or  having  been  engaged, 
in  illicit  or  prohibited  trade,  at  any  time  whatsoever. "  The 
property  insured  is  represented  to  be  Spanish,  and  the  premium 
paid  is  five  per  cent. 

The  schooner  on  approaching  the  port  of  Soto  la  Marina, 
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was  taken  possession  of  by  an  armed  vessel  belonging  to  the 
Mexican  government.  Proceedings  were  instituted  against  her 
in  a  court  of  justice,  and  she  and  her  cargo  were  condemned. 
The  grounds  of  condemnation,  as  stated  in  the  opinion  of  the 
assessor,  and  the  final  decree  of  the  court,  are  that  the  caz]go 
belonged  to  the  Spaniards;  that  it  was  the  produce  of  Spain; 
and  that  the  schooner  sailed  from  an  enemy's  port. 

Some  of  the  causes  of  condemnation  being  jure  belli,  and 
others  a  breach  of  municipal  law,  the  question  has  been  raised, 
and  very  fully  argued,  whether  the  defendants  are  protected  by 
the  warranty  in  the  policy  against  illicit  trade. 

In  the  case  of  Cucullu  t.  Ihe  Present  Defendants  [16  Am.  Dea 
199.],  which  lately  underwent  so  much  discussion  in  this  court, 
the  judgment  rendered  went  on  the  idea  that  if  there  was  a 
breach  of  warranty,  no  matter  whether  that  breach  was  or  was 
not  the  cause  of  condemnation  and  loss,  the  assurers  were  dis- 
charged. 

By  our  law,  warranties  in  policies  of  insurance  are  of  two 
kinds,  affirmative  or  promissory,  and  they  are  considered  in 
the  nature  of  a  condition  precedent;  that  is,  on  the  falsehood 
of  the  affirmative,  or  the  non-performance  of  the  executory 
stipulation,  the  contract  becomes  void,  and  is  incapable  of  pro- 
ducing any  obligation  between  the  parties. 

The  lex  mercatoria  of  the  continent  of  Europe  has  adopted 
the  same  principles,  with  this  difference  perhaps,  that  there  a 
substantial  compliance  with  the  warranty  is  sufficient,  while 
here  it  must  be  strictly,  or,  according  to  some,  literally  per- 
formed. Hence  it  follows,  that  as  soon  as  a  breach  of  warranty 
is  established,  it  is  immaterial  to  inquire  whether  the  loss  was 
occasioned  by  it  or  not;  for  the  insured  having  failed  to  com- 
ply with  the  condition  on  which  the  insurer  agreed  to  bind  him- 
self, the  latter  is  discharged  from  all  responsibility:  Gondy's 
MarshaU,  348,  349,  436.  452;  Park  on  Ins.  422;  Philips  on 
Ins.  127;  Emerigon  No.  1,  c.  6,  sec.  4,  164  a,  168;  Pothier  on 
Ass.,  No.  199;  Boulay  Paty  Cours  de  Droit  Commercial,  vol.  3, 
sec.  15,  507  a,  510;  Code  de  Com.  Franc,  art.  348. 

It  is  unnecessary  for  us,  therefore,  to  go  into  an  examination 
of  the  point  so  much  discussed  at  the  bar,  whether  the  breach 
of  municipal  law  or  the  violation  of  the  rights  of  Mexico  as  a 
belligerent  was  the  principal  cause  of  condemnation.  Whether 
the  sentence  shows  the  one  or  the  other  is  immaterial,  provided 
it  shows  there  was  a  breach  of  the  warranty.  That  it  does,  there 
can  not  be  a  doubt.  The  decree  condemns  the  goods  because 
they  are  enemy's  property,  and  because  they  are  about  to  be 
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introdaced  in  yiolatiou  of  municipal  law.  The  last  cause  of 
■condemnation  proves  that  the  insured  did  not  comply  with  his 
warranty,  and  as  that  is  a  condition  precedent  to  his  right  of 
recovery,  he  can  not  succeed  in  this  action:  See  3  Burr.  1419. 

But  the  plaintiff  contends  that  however  coiTect  such  a  doc- 
trine may  be  in  an  ordinary  case,  the  rule  can  not  apply  bere» 
because  the  terms  of  the  contract  do  not  authorize  it. 

The  policy  is  in  the  usual  form.  Immediately  after  the  clause 
of  warranty  against  illicit  trade,  which  makes  a  part  of  the 
printed  instrument,  there  is  written :  **  This  insurance  is  declared 
to  be  on  seventy-four  boxes  of  white  wax,  marked  S.  C,  valued 
at  seven  thousand  dollars,  represented  to  be  Spanish  property/' 

These  expressions  being  written,  it  is  argued  they  must  control 
that  part  of  the  policy  which  is  printed,  and,  therefore,  the  as- 
surers are  responsible,  as  by  the  contract  they  were  informed 
the  assnred  was  about  to  embark  on  an  illicit  trade,  and  with 
that  knowledge  took  the  risk.  The  high  premium  paid  is  offered 
as  another  argument  in  support  of  this  construction. 

The  rule  invoked  by  this  argument,  that  the  written  parts  of 
the  policy  should  control  those  that  are  printed,  is  correct,  be- 
cause the  written  words  are  the  immediate  language  and  terms 
stated  by  the  parties  themselves  for  the  expression  of  their 
meaning,  and  the*^rinted  ones,  a  general  formula  made  for  all 
cases  that  may  be  presented.  But  the  rule  can  not  properly  re- 
ceive an  application  in  cases  other  than  those  where  the  writ- 
ten and  printed  words  so  contradict  each  other  that  the  one 
must  yield  to  the  other.  Where  they  do  not,  the  principle 
must  necessarily  be  subordinate  to  another,  to  which  the  policy 
of  insurance  and  all  other  contracts  are  subject  in  their  inter- 
pretation, viz.,  that  every  part  of  them  should  have  effect,  if 
possible.  This  is  a  fundamental  rule  of  construction,  to  which 
we  do  not  at  this  moment  recollect  an  exception,  and  it  is 
founded  on  the  plainest  of  reasons,  namely,  that  it  can  not  be 
supposed  that  terms  to  which  a  meaning  can  be  given,  and 
which  have  an  important  bearing  on  the  interests  of  the  par- 
ties, were  inserted  or  left  in  the  contract  for  no  purpose :  Civil 
Code,  270,  art.  67;  Pothier  on  Ob.,  No.  92;  1  Burr.  282. 

The  position,  therefore,  assumed  by  the  plaintiff,  will  not  bear 
the  application  of  this  principle.  It  is  true,  the  insurers  un- 
derwrote a  policy  which,  among  other  risks,  presented  that  of 
an  illicit  trade,  but  at  the  same  time  they  declared  that  they 
would  not  assume  the  latter  risk,  and  that  he  would  take  it  on 

himself.     Now,  if  we  should  say  that  the  representation  of  the 
Ax.  Die.  Vol..  xvn— 13 
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property  being  Spanish,  and  that  it  was  to  be  carried  from  an 
enemy's  port  to  Soto  la  Marina,  makes  the  insurers  responsible 
for  a  breach  of  municipal  law,  then  the  clause  that  the  assured 
would  take  the  risk  of  illicit  trade  means  nothing.  If,  on  the 
contrary,  we  give  to  this  warranty  its  full  effect,  and  say  that 
the  assurers  were  not  to  take  that  risk,  we  do  not  destroy  that 
part  of  the  policy  which  declares  that  the  property  was  Spanish 
and  was  to  be  carried  from  an  enemy's  port;  because  we  still 
leave,  as  a  subject  for  the  contract  to  operate  on,  all  other  risks 
of  the  sea,  and  those  proceeding  from  the  war  existing  between 
Mexico  and  Spain.  The  latter  interpretation  is,  therefore,  that 
which  the  court  is  compelled  to  adopt,  for  by  it  we  give  effect 
to  both  clauses  of  the  contract;  by  the  other  we  would  destroy 
one  of  them. 

We  have  been  referred  by  the  counsel  for  the  plaintiff  to  a 
case  decided  in  the  circuit  court  of  the  United  States  for  Penn- 
sylvania, and  a  nisi  priua  decision  in  New  York,  where  it  was 
held  that  when  the  insurer  knows  the  cargo  which  he  under- 
writes to  be  prohibited,  he  is  not  protected  by  the  warranty 
that  he  is  not  to  be  responsible  for  illicit  trade.  No  reason  is 
given  in  either  of  these  cases  why,  on  a  voyage  of  this  kind, 
the  underwriter  may  not  agree  to  take  sea  or  war  risks,  and 
refuse  those  arising  from  seizure  for  illicit*  trade,  and  we  are 
totally  at  a  loss  to  conceive  on  what  grounds  such  an  opinion 
can  rest.  Admitting  that  he  is  bound  to  know  the  municipal 
regulations  of  the  country  to  which  the  goods  are  carried,  he 
may  certainly  refuse  to  be  answerable  for  violation  of  them. 
Nothing  prevents  the  parties  to  a  contract  of  insurance  from 
dividing  the  risks;  the  assurer  may  take  all  or  any  portion,  as 
he  thinks  fit.  These  decisions,  however,  are  in  direct  opposi- 
tion to  that  given  in  the  case  of  Hubbard  v.  Church,^  in  the 
supreme  court  of  the  United  States,  and  to  that  of  Biggins  v. 
Pomeroy,^  in  the  supreme  court  of  Massachusetts:  2  Cranch, 
282;  11  Mass.  104;  1  Condy's  Marshall,  346;  1  Anthon,  26. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed  with  costs. 
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[6KASXiir,N.B.60.] 

Ii4WB  Dbtbbxibiko  Aox  of  Majobitt. — ^The  laws  of  the  domioile  of  origm 
govern  the  state  and  condition  of  a  minor,  into  whaterer  oonntry  he 


AspBAii  from  the  court  of  probates  of  the  parish  and  (dtj  of 
New  Orleans.*    The  opinion  states  the  case. 

Strauabridge^  for  the  plaintiff. 
CutnUier^  for  the  defendant. 

By  Court,  Pobteb,  J.  The  plaintiff  saed  in  the  court  below 
to  recover  her  share  in  the  succession  of  her  grandmother;  she 
was  nonsuited  on  the  ground  of  being  a  minor,  and  from  that 
judgment  she  has  appealed  to  this  court. 

According  to  the  facts,  as  they  appear  on  record,  the  plaintiff 
was  bom  in  the  year  1802,  in  Louisiana,  the  laws  of  which,  at 
that  time,  fixed  the  age  of  majority  at  twenty-five.  She  is  now, 
and  has  been  for  several  years,  a  Spanish  subject,  and  a  resi- 
dent of  Spain,  where  minority  ceases  at  the  same  time  of  life. 
In  the  year  1808,  when  the  plaintiff  was  six  years  old,  a  change 
was  made  in  the  law  of  the  late  territory  of  Orleans,  and  the 
period  of  majority  was  fixed  at  twenty-one. 

The  question  therefore,  is,  whether  under  these  circumstances, 
the  plaintiff  was  a  major  at  twentj-five  years  old,  or  at  twenty- 
one.  If  the  former,  she  was  not  of  age  when  the  suit  was  com- 
menced  and  decided  in  the  probate  court. 

The  general  rule  is,  that  the  laws  of  the  domicile  of  origin 

govern  the  state  and  condition  of  the  minor,  into  whatever 

country  he  removes.    The  laws  of  Louisiana,  therefore,  must 

determine  at  what  period  the  plaintiff  came  of  age;  and  by 

them,  she  was  a  major  at  twenty-five.     Admitting  that  her 

removal  into  another  countiy  before  the  alteration  in  our  law 

would  exempt  her  from  its  operation,  and  that  her  state  and 

condition  were  fixed  by  the  rules  prevailing  in  the  place  she 

was  bom,  at  the  time  she  left  it,  a  point  by  no  means  free  from 

difficulty,  no  proof  has  been  given  that  the  plaintiff  was  taken 

out  of  Louisiana  before  the  change  made  in  1808;  and  as  the 

defendant,  by  pleading  the  minority,  assumed  the  affirmative, 

it  was  her  duty  to  establish  the  fact  on  which  the  exception 
could  be  sustained. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  th^ 

judgment  of  the  court  of  probates  be  annulled,  avoided  and 
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reversed;  that  the  ezception  filed  bj  the  defendant  be  overruled, 
and  that  the  cause  be  remanded,  to  be  proceeded  in  according 
to  law,  the  appellees  paying  the  costs  of  this  aj^peal. 


Ck)NFLicr  07  Laws  Relatinq  to  Age  of  Majorttt.  — The  doctrine  of 
the  principal  case,  is  that  maintained  by  many  of  the  jurists  of  continental 
Europe,  and  approved  by  some  English  and  American  writers  on  the  subject. 
It  is  also  in  accord  with  the  ca^e  of  Le  Breton  v.  Nouchet,  5  Am.  Dec.  736,  in 
deciding  which  the  court  say:  "The  law  of  nations  is  the  law  at  Natchez  as 
well  as  at  New  Orleans;  according  to  the  principles  of  that  law,  *  personal 
incapacities,  communicated  by  the  laws  of  any  particular  place,  accompany 
the  person  wherever  he  goes.  Thus  he  who  is  excused  the  consequences  of 
contracts  for  want  of  age  in  his  country,  can  not  make  binding  contracts  in 
another.**'  In  France  this  principle  is  enacted  into  a  positive  law,  for  the 
Civil  Code,  art.  3,  provides:  "Les  loix  concemant  Tetat  et  la  capacity  des 
personnes  r^gissent  les  Francois  mdme  residant  en  pais  etranger.**  **The 
reason  given  by  those  civilians  who  hold  the  opinion  that  the  law  of  the  dom* 
icile  of  birth  ought  in  all  cases  to  prevail  over  the  law  of  the  place  of  the 
actual  domicile  in  fixing  the  age  of  majority,  and  that  it  remains  unalterable 
by  any  change  of  domicile,  is  that  each  state  or  nation  is  presumed  to  be  the 
best  capable  of  judging,  from  the  physical  circumstances  of  climate  or  other- 
wise, when  the  faculties  of  its  citizens  are  morally  or  civilly  perfect  for  the 
purposes  of  society.  And  with  respect  to  cases  of  lunacy,  idiocy  and  prodi- 
gality, it  is  supported  by  them  upon  the  general  argument  from  inconven- 
ience, and  the  great  confusion  and  mischief  which  would  arise  from  the  same 
person  being  considered  as  capable  to  contract  in  one  place,  and  incapable  in 
another;  so  that  he  might  change  his  civil  character  and  capacity  with  every 
change  of  his  domicile:**  Story  Con.  of  Laws,  sec  72.  But  however  satiaSac- 
tory  the  reasons  in  favor  of  the  rule  given  above  may  be  to  the  minds  of  many 
continental  jurists  who  have  written  upon  the  subject,  it  is  very  evident  thi^ 
they  have  not  been  generally  considered  satisfactory  in  the  jurisprudence  of 
England  or  of  the  United  States.  In  the  same  section  from  which  we  have 
just  quoted,  Judge  Story  proceeds:  "  There  may,  perhaps,  be  a  solid  ground 
of  argument  in  favor  of  giving  a  universal  operation  in  all  other  countries  to 
certain  classes  of  personal  incapacities  created  by  the  law  of  the  domicile  of 
the  party;  but  it  will  be  diiBcult  to  maintain  that  the  same  reasoning  does 
or  can  apply  with  equal  force  in  favor  of  all  personal  incapacities;  or,  that 
the  law  of  the  domicile  of  birth  ought  to  prevail  over  the  law  of  the  actual 
domicile.  And  even  in  relation  to  those  personal  incapacities  which  are  sup- 
posed most  easily  to  admit  of  a  general  application,  it  is  by  no  means  so  clear 
that  the  argument  from  inconvenience  is  not  equally  strong  on  the  other 
side.  *'  The  supremo  court  of  Louisiana,  in  the  celebrated  case  of  Saul  v.  Ilia 
CrrdUors,  16  Am.  Dec.  212,  say:  "The  writers  on  this  subject,  with  scarcely 
any  exception,  agree  that  the  laws  or  statutes  which  regulate  minority  and 
majority,  and  thoso  which  fix  the  state  and  condition  of  man,  are  personal 
statutes,  and  follow  and  govern  him  in  every  country.  Now,  supposing  the 
case  of  our  law  fixing  the  ago  of  majority  at  twenty-dve,  and  the  countiy  in 
which  a  man  was  born  and  lived  previous  to  his  cominj  here  pliicing  it  at 
twenty-one,  no  objection  could  be  perhaps  made  to  the  rule  just  stated,  and 
it  may  be,  and  we  believe  would  be  true,  that  a  contract  made  here  at  any 
time  between  the  two  periods  already  mentioned  would  bind  him.  But  re* 
verse  the  facts  of  this  case,  and  suppose,  as  is  the  truth,  that  our  law  placed 
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the  age  of  majority  at  twenty-one;  that  twenty-five  was  the  period  at  which 
a  xoan  ceased  to  be  a  minor  in  the  country  where  he  resided,  and  that  at  the 
age  of  twenty-four  he  came  into  this  state  and  entered  into  contracts;  would 
it  be  permitted  that  he  should,  in  our  courts  and  to  the  demand  of  our  citi- 
zens, plead,  as  a  protection  against  his  engagements,  the  laws  of  a  foreign 
countiy  of  which  the  people  of  Louisiana  had  no  knowledge  ?  and  would  we 
tell  them  that  ignorance  of  foreign  laws  in  relation  to  a  contract  made  here 
was  to  prevent  them  enforcing  it,  though  the  agreement  was  binding  by  thoss 
of  their  own  state  ?    Most  assuredly,  we  would  not. " 

The  doctrine  of  the  decision  last  quoted,  although  fiercely  assailed  by  some 
writers  of  eminence,  has  maintained  its  ground  against  all  attacks,  and  is 
the  settled  law  at  least  in  England  and  in  this  country.  Burge  says  the  rea- 
sooingof  the  decision  is  very  judicious  and  practical,  and  adds:  "This  doc- 
trine promotes,  whilst  that  to  which  it  is  opposed  is  inconsistent  with  those 
principles  of  mntoal  convenience  which  induce  the  recognition  of  foreign 
laws.  The  obstacles  to  commercial  intercourse  between  subjects  of  foreign 
states  would  be  almost  insurmountable,  if  a  party  must  pause  to  ascertain, 
not  by  the  means  within  his  reach,  but  by  recourse  to  the  law  of  the  domi- 
cile of  the  person  with  whom  he  was  dealing,  whether  the  latter  has  attained 
the  age  of  majority,  and  consequently,  whether  he  is  competent  to  enter 
into  a  valid  and  binding  contract  If  the  country  in  which  the  contract  wa» 
litigated  was  also  that  in  which  it  had  been  entered  into,  and  if  the  party 
enforcing  it  were  the  subject  of  that  country,  it  would  be  unjust,  as  well  8» 
mressonable,  to  invoke  the  law  of  a  foreign  state  for  the  benefit  of  the  for- 
eigner, and  to  deprive  its  own  subject  of  the  benefit  of  the  law  of  his  own 
state:"  1  Bnige  Com.  For.  and  GoL  Law,  132.  And  the  same  writer,  at  pag»' 
27,  says:  "Li  a  conflict  between  the  personal  law  of  the  domicile  and  th» 
peitODal  law  of  another  place  at  variance  with  it^  that  of  the  domicile  pre- 
vailsL  But  the  preceding  rule  admits  of  some  qualification.  It  is  not  to  be 
applied  when  it  would  ezkable  a  person  to  avoid  a  contract  which  he  was 
eompetent  to  make  by  the  personal  law  of  the  place  in  which  he  made  it^ 
although  he  wkB  incompetent  by  the  personal  law  of  his  domicile.  Thus,  if 
a  peraon  whoee  domicile  of  origin  was  in  Spain,  where  he  does  not  attain  his 
majority  until  his  twenty-fifth  year,  should,  at  the  age  of  twenty-threei 
enter  into  a  contract  in  England,  or  any  other  place  where  his  minority 
ceases  at  twenty-one,  he  would  not  be  permitted  to  avoid  his  contract,  by 
alleging  that  he  was  a  minor,  and  incompetent  to  contract^  according  to  the 
law  of  Spain. 

"The  maxim  that  every  man  is  bound  to  know  the  laws  of  a  country  in 
which  he  enters  into  a  contract,  is  of  universal  application,  and  is  perfectly 
just  and  reasonable;  because  it  is  in  his  power  to  obtain  that  knowledge;  but 
the  nuudm,  *qui  cwm  cUio  contrahU,  vel  tet,  vel  debet  esse  non  ignarus  conditionis 
tjwfy*  can  not  be  applied  in  those  cases,  in  which  the  condition  depends  on 
facts  and  law  to  which  he  is  a  perfect  stranger. "  The  same  principle  is  vigor- 
ously maintained  by  Lord  Meadowbank  in  Gordon  v.  Pye,  Ferg.  Consist.  B. 
361:  "This  category  of  law  does  not  affect  the  contracting  individuals  only, 
bat  the  public^  and  that  in  various  ways;  and  the  consequences  would  prove 
not  a  little  inconvenient,  embarrassing,  and  probably,  even  inextricable,  if 
the  perscHial  capacities  of  individuals,  as  of  majors  or  minors,  *  *  *  and 
the  like,  were  to  be  qualified  and  regulated  by  foreign  laws  and  customs,  with 
which  the  mass  of  the  population  must  be  utterly  unacquainted.  Accordingly, 
the  laws  of  this  description  seem  nowhere  to  yield  to  those  of  foreign  coun- 
tries; aad,  aoooffdingly,  it  is  believed  no  nation  has  ever  hitherto  thought  ol 
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eonfemxig  powers  and  forma  on  its  oourta  of  jaatioe  adequate  for  enabling 
them  to  ezerciae  over  foreigners  regular  authority  for  enforcing  the  oheenr- 
ance  by  them  of  the  laws  of  their  own  country,  when  expatriated.  In  fact 
the  very  same  principles  which  prescribe  to  nations  the  administration  of 
their  own  criminal  law,  appear  to  require  a  like  exclusive  administration  of 
law  relative  to  the  domestic  relations.  Hence,  in  both  England  and  Scotland, 
the  most  regular  constitution  abroad  of  domestic  slavery  was  held  to  aflford 
no  claim  to  domestic  service  in  this  country,  though  restricted  for  only  such 
service^  and  under  such  domestic  authority,  as  our  laws  recognized.  Thio 
whole  order  of  society  would  be  disjointed,  were  the  positive  institutions  of 
foreign  nations,  concerning  the  domestic  relations,  and  the  capacities  of 
persons  regarding  them,  admitted  to  operate  universally,  and  form  privileged 
castes,  living  each  under  separate  laws,  like  the  barbarous  nations  during 
many  centuries  after  their  settlement  in  the  Homan  empire."  The  rule  that 
the  law  of  the  country  where  the  contract  arose  must  govern  the  contract,  is 
well  settled  by  the  English  decisions:  Male  v.  Roberts,  3  Esp.  163;  Buding  v. 
SmUh,  2  Hagg.  Consist  K.  371;  ^x  parte  Lewi9,  I  Ves.  sen.  298;  Gordon  v. 
Pye,  Ferg.  Consist.  R.  361.  Burge,  p.  103,  says:  "A  doctrine  which  had 
the  effect  of  making  the  competence  of  a  person  to  contract,  and  the  validity 
of  his  transactions  with  others,  depend  on  the  law  of  a  country  with  which 
he  had,  perhaps,  ceased  to  be  connected  from  the  earliest  years  of  his  infancy, 
was  so  much  opposed  to  those  considerations  of  mutual  interest  and  conven- 
ience, on  which  alone  the  recognition  of  foreign  laws  takes  place,  that  it  has 
been  rejected  by  the  greater  number  of  jurists.  They  consider  that  when  the 
domicile  of  origin  has  been  changed,  the  law  of  that  domicile  no  longer  pre- 
vails, but  yields  to  that  of  the  new  domicile."  And  this,  he  claims,  is  the 
view  held  by  Kodenburg,  Hertius,  Burgundus,  D'Argentr^,  Lauterbaok, 
Pothier,  and  by  Merlin  in  his  later  editions. 

Judge  Story,  in  his  learned  work  on  the  Conflict  of  Laws,  thus  collects  the 
rules  which  seem  to  him  to  be  best  established  in  the  jurisprudence  of  England 
and  America:  1.  "The  capacity,  state,  and  condition  of  persons  according  to 
the  law  of  their  domicile  will  generally  be  regarded  as  to  acts  done,  rights 
acquired,  and  contracts  made,  in  the  place  of  their  domicile,  touching  prop- 
erty situated  therein.  If  these  acts,  rights,  and  contracts  have  validity 
there,  they  will  be  held  equally  valid  everywhere.  If  invalid  there,  they 
will  be  invalid  everywhere;  2.  As  to  acts  done,  and  rights  acquired,  and  con- 
tracts made  in  other  countries,  touching  property  therein,  the  law  of  the 
country  where  the  acts  are  done,  the  rights  are  acquired,  or  the  contracts 
are  made,  will  generally  govern  in  respect  to  the  capacity,  state,  and  condi- 
tion of  persons;  3.  Hence  we  may  deduce,  as  a  coroUary,  that  in  regard  to 
questions  of  minority  or  majority,  *  *  *  and  other  personal  qualities 
and  disabilities,  the  law  of  the  domicile  of  birth,  or  the  law  of  any  other  ac- 
quired and  fixed  domicile  is  not  generally  to  govern,  but  the  lex  loci  con* 
traettm  atU  actus,  the  law  of  the  place  where  the  contract  is  made  or  the  act' 
done.  Therefore,  a  person  who  is  a  minor  until  he  is  of  the  age  of  twenty- 
iive  years  by  the  law  of  his  domicile,  and  incapable  as  such  of  making  a  valid 
contract  there,  may  nevertheless,  in  another  country,  where  he  would  be  of 
age  at  twenty-one  years,  generally  make  a  valid  contract  at  that  age,  even  a 
contract  of  marriage:"  Confl.  of  Laws,  sees.  101,  102,  103.  These  rules  are 
approved  by  the  court  in  Pearl  v.  Hansborough,  9  Humph.  426,  and  they  em* 
body  the  principles  of  the  decisions  of  the  courts  of  all  the  states:  Saul  v. 
His  Creditors,  16  Am.  Dec.  212;  Baldwin  v.  Gray,  16  Id.  169;  Andrews  ▼• 
His  Creditors,  11  La.  464;  Thompson  v.  Ketcham,  8  Johns.  190  [5  Am.  Deo. 
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Pickering  t.  FSA,  6  Vt.  102;  ffuei/'s  Appeal,  1  Gm.  Co.  51;  ffieetand 
T.  JTiMf,  8  BlackL  345;  Polydore  t.  Prince,  1  Ware,  413;  2  Kent's  Com. 
232,  note;  Sohonler'a  Dom.  Bel.  520;  Whart  Gonfl.  of  Laws,  sec.  115.  The 
bit  named  writfir  says:  **That  in  Pmssia  *  *  *  the  general  doctrine  of 
domioiliary  minority  is  qualified  so  as  to  fix  the  efflux  of  minority  in  case  of 
foreignen,  according  to  the  law  by  which  the  litigated  transaction  will  be 
best  sustained:'*  Confl.  of  Laws,  see.  113.  It  is  possible  that  this  principle 
hss  been  applied  by  the  courts  unwittingly  perhaps,  and  that  it  is  the  key  to 
wma  appamtly  irxeooncilable  decisions. 


SrUiES  V.  MoNeel's  Heibs. 

[6MASZEH.N.8.990.J 

Taaxsre  or  JuDOicsMT  WITHOUT  KoTics.— If  the  transferee  of  a  judgment 
neglects  to  give  notice  of  the  transfer  to  the  judgment-debtor,  and  the 
letter's  property  is  afterwards  sold  by  the  transferror  to  satisfy  it,  the 
pnxeharsr  at  such  sale,  without  notice,  acquires  a  good  title  thereta 

Appeal  from  the  oourt  of  the  sixth  district.  The  opinion 
fltaies  the  ease. 

Thomits,  for  the  plaintiff. 

Boyce^  for  the  defendants. 

By  Court,  Mabtzh,  J.  In  April,  1820,  Onrtis  transferred  to 
the  plaintiff  a  judgment  against  Hall,  which  had  been  daly  re- 
corded, and  on  the  death  of  Hall,  revived  against  his  executors; 
it  does  not  appear  that  notice  of  the  transfer  was  ever  given  by 
the  plaintiff  to  the  executors  or  heirs  of  Hall.  In  1822,  Curtis, 
notwithstanding  the  transfer,  took  out  an  execution  on  the 
judgment,  and  had  it  levied  on  a  tract  of  land,  which  had  been 
the  property  of  Hall,  and  which  his  widow  and  executrix  had 
purchased  at  a  sale  which  she  had  provoked  in  the  court  of 
probates,  of  the  property  of  the  estate.  She  obtained  an  in- 
janction,  the  dissolution  of  which  Curtis  proved.  Curtis  dying 
soon  after,  his  mother,  as  his  forced  heir,  employed  Baldwin 
to  put  the  judgment  into  execution;  a  tract  of  land  that  had 
been  the  property  of  Hall  till  his  death,  was  accordingly  seized 
snd  sold,  and  Baldwin  became  the  purchaser  of  it,  who  after- 
wards transferred  it  to  the  ancestor  of  the  defendants. 

The  plaintiff  has  instituted  his  action  of  mortgage  and  has 
prayed  that  unless  the  defendants  pay  the  amount  of  the  judg- 
ment, the  premises  may  be  sold  to  satisfy  the  judgment  trans- 
ferred to  him  by  Curtis.  He  had  judgment,  and  the  defendants 
appealed. 

In  the  deed  of  sale  from  Baldwin  to  the  defendant's  an- 
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cestor,  the  latter  declares  himself  cognizant  of  the  manner  in 
which  the  vendor  purchased  the  premises,  and  takes  on  him- 
self every  risk  about  the  title.  So  that  the  question  is,  whether 
Baldwin  acquired  a  good  title  under  the  sheriff's  deed.  We 
think  he  did.  The  plaintiff,  hj  the  transfer  acquired  an  in- 
choate title  to  the  judgment  which  he  neglected  to  complete 
by  giving  notice  of  the  transfer:  Civil  Code,  368,  art.  22.  He 
stood  silent  during  several  years,  while  the  transferror  remained 
the  ostensible  owner  of  the  judgment.  He  suffered  his  trans- 
ferror and  his  heirs  to  continue  the  exercise  of  ownership  on  the 
judgment. 

Let  it  be  granted  that  Curtis'  heirs  are  legally  presumed 
cognizant  of  his  acts,  and  consequently  of  the  transfer,  nothing 
shows  that  Baldwin  had  the  least  knowledge  of  it,  and  that  he 
did  not  purchase  in  good  faith. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided  and  reversed; 
and  that  the  plaintiff's  petition  be  dismissed  with  costs. 

In  Loekwood  v.  Bates,  12  Am.  Beo.  121,  it  was  decided  that  the  eqaitaUe 
aflsignee  of  a  judgment,  for  value,  and  without  notice  of  existing  equities  ia 
favor  of  the  judgment-creditor,  takes  it  subject  to  such  equities  aoemin^*  be* 
fore  notice  of  the  assignment. 


TOOUM  V.  BuiililT. 

[6Muaa,TS.B,9UA 
A  Fa^iTDnLDiT  Sua  must  bx  Sbt  Asms  by  a  suit  regularly  brought  for 
that  purpose;  until  declared  null  it  is  binding  upon  third  persons,  and 
such  sale  can  not  be  avoided  in  a  suit  to  which  the  vendee  is  not  a  party. 

Appeal  from  the  court  of  the  sixth  disiriot.  The  opinion 
Btates  the  case. 

Rostf  for  the  plaintiff. 

Morris  and  Thomas,  for  the  defendants. 

By  Court,  Mabtik,  J.  This  is  an  action  against  a  sheriff  and 
the  plaintiff  on  &Ji.  /a,,  on  which  the  present  plaintiff  com- 
plains that  several  slaves  of  his  were  illegally  seized  to  satisfy 
a  judgment  against  a  third  party,  and  prays  that  he  may  be 
quieted  in  his  title  and  possession,  that  all  future  proceedings 
in  the  case  may  be  enjoined,  and  past  ones  annulled  and 
avoided;  and  that  he  may  recover  damages. 

Bullit,  the  sheriff,  pleaded  he  levied  the  execution  as  sheriff^ 
according  to  the  directions  of  the  other  defendant,  the  plaintiff 
therein. 
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Ball  pleaded  the  general  issue,  that  the  slaves  seized  were 
the  property  of  the  defendant  in  execution,  and  the  conveyance 
to  the  present  plaintiff  is  fraudulent  and  void;  that  it  is  a  dona- 
tion, and  is  void  for  want  of  acceptance;  that  it  was  not  re- 
corded in  the  parish  of  Natchitoches.  There  was  a  verdict  and 
judgment  for  the  defendants  and  plaintiff  appealed. 

The  record  shows  the  slaves  were  conveyed  by  the  defendant 
in  the  fi,  fa,y  by  a  sale  under  private  signature,  recorded  in  the 
office  of  the  parish  judge  of  St.  Landry,  where  the  sale  was 
made.  If  the  sale  was  fraudulent,  it  must  be  regularly  set 
aside  by  a  suit  instituted  for  that  purpose.  It  was  not  less  a 
sale  and  binding  upon  third  parties,  until  declared  null  in  an 
action  which  the  law  gives:  Curia  Phil.  Bevooatoria,  n.  2;  and 
the  possession  of  the  vendee  was  a  legal  one,  until  avoided  in 
dae  coarse  of  law:  St,  Avid  ei  al.  v.  Wiemprender^8  syndics^  9 
Martin,  649. 

The  same  point  was  determined  during  the  last  term  of  the 
eastern  district,  on  which  we  held  that  a  conveyance  alleged  to 
be  fraudulent  can  not  be  tested  by  the  seizure  of  the  property 
or  estate  belonging  to  the  vendor;  and  an  action  must  be 
brought  to  annul  the  conveyance:  Barbarin  v.  Savjcief^. 

The  plea  of  the  sheriff  can  not  avail  him.  He  was  authorized 
to  seize  the  property  of  the  defendant  in  the  execution  and  be- 
came a  trespaBser  by  seizing  that  of  a  third  person.  The  in* 
stmctions  of  the  plaintiff  afford  him  no  protection.  It  is  there- 
fore ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
district  court  be  annulled,  avoided  and  reversed;  and  that  the 
defendant  be  enjoined  from  any  proceedings  on  the  seizure  of 
aaid  slaves,  and  the  case  be  remanded  to  assess  the  plaintiff's 
damages. 

There  is  a  plea  in  a  supplemental  petition  in  which  it  is 
stated  that  a  sale  has  taken  place  on  which  a  twelve-months' 
bond  was  taken,  the  canceling  of  which  is  prayed.  This,  we 
think,  can  not  be  done.  We  do  not  see  that  the  plaintiff  has 
any  interest  in  requiiing  it.  It  could  not  be  ordered  without 
setting  the  sale  aside,  which  can  not  be  done  in  a  suit  to  which 
the  vendee  is  not  a  party. 

It  is  farther  ordered,  that  the  defendants  pay  costs  in  this 
ooort. 


The  doctrine  of  the  principal  case  seeme  to  be  the  settled  law  in  Tionifliana^ 
and  it  has  been  freqnently  decided  by  the  sapreme  court  of  that  state  that  a 
creditor  can  not  treat  the  conveyance  of  his  debtor  as  null  and  frandolent. 


1.  6  Vtft.  N.  S.  861. 
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uid  seize  the  property  in  the  hands  of  the  vendee;  he  raost  bring  an  action 
to  avoid  the  sale:  Barbarin  y.  ,Saucier,  5  Mart  N.  S.  361;  Henry  y.  Hyde, 
Id.  633;  Richards  v.  Nolajk,  3  Id.  336;  Peet  v.  Morgan,  6  Id.  137;  CkOdrtu 
V.  AUen,  3  La.  477;  Brunei  v.  Duvergis,  5  Id.  124;  Weeke  v.  FUneer,  9  LL 
379;  Burland  v.  CarrolUon  Bank,  14  Id.  189;  J[^e  OoaaUr  t.  J%ir^  2  RoK 
(La.)  388;  Drummond  v.  Commissionera,  7  Id.  234;  Presas  v.  Lanata,  11  Id. 
288;  CoZ/mJi  v.  5^/«r,  20  La.  Ann.  41;  Payn«  v.  Ordhain,  23  Id.  771;  /btYl 
y.  Douglas,  5  How.  (U.  &)  143;  TuJU  y.  7V^>  3  Woodb.  &  Min.  458. 

The  Louiaiana  doctrine,  with  its  limitations  and  with  the  reasons  for  ita 
adoption,  are  thus  presented  by  Porter,  J.,  in  Peet  y.  Morgan,  6  Mart  N.  8w 
137:  "The  second  point  presents  the  question,  whether  the  plaintiff  had  a 
right  to  seize  these  goods  before  he  brought  an  action  to  set  aside  the  sale. 
It  has  been  determined  in  a  variety  of  cases  decided  in  this  oonrt  that  a 
creditor  had  not  a  right  on  an  allegation  of  fraud  to  treat  the  alienation 
made  by  his  debtor  as  null  and  void,  and  seize  at  onoe,  and  by  short  hand 
the  property  conveyed  by  him.  Since  that  doctrine  has  been  recognized  by 
this  tribunal,  there  have  been,  it  is  true,  cases  where  the  parties  have  chosen 
to  put  their  respective  rights  at  issue  in  an  action  brought  for  the  seizure, 
and  the  court  has  not  declined  to  pass  on  them  when  they  did  sa  The  pres- 
ent case,  however,  presents  the  exception  on  the  part  of  the  vendee,  and  the 
argument  on  the  behalf  of  the  creditor  has  called  our  attention  particularly 
to  the  correctness  of  this  doctrine;  the  extent  to  which  it  may  be  carried, 
and  the  limitations  to  which  it  is  subject  *  *  *  Of  its  correctness  the 
court  entertains  no  doubt  It  is  clearly  supported  by  authority,  and  it  is 
sanctioned  by  reason  and  utility.  The  principle  on  which  it  rests  is,  thai 
men  are  presumed  to  act  honestly,  until  the  contrary  is  proved;  that  the  con- 
veyances alleged  to  be  fraudulent  are  prima  fade  correct  and  fair;  and  that 
it  is  improper  in  opposition  to  these  presumptions,  the  creditor  should  exer- 
cise rights  that  could  only  properly  belong  to  him,  in  case  the  acts  of  his 
debtor  were  null  and  of  no  effect  In  many  instances,  should  a  contrary 
doctrine  prevail,  sales  which  were  alleged  fraudulent,  might  turn  out  to  be 
bona  fide,  and  the  purchaser  be  deprived  of  the  use  and  enjoyment  of  prop- 
erty which  was  honestly  his.  In  the  uncertainty  which  must  prevail  until 
the  matter  undergoes  a  judicial  investigation,  it  is  certainly  the  wisest 
course,  and  the  one  most  conducive  to  general  utility,  to  consider  the  thing 
sold  as  belonging  to  him  in  whom  the  title  is  vested. 

"  But  in  the  application  of  these  principles,  it  will  be  readily  perceived,  that 
though  it  properly  governs  all  cases  where  the  conveyance  is  by  public  and 
authentic  act,  its  utility  is  not  so  manifest  when  the  alienation  is  by  a  private 
instrument.  The  former  is  presumed  known  to  the  creditor.  Its  date  ia 
established,  and  he  acts  in  direct  violation  of  the  presumptions  which  these 
facts  create,  when  ho,  treats  it  as  a  nullity,  and  proceeds  to  seize  the  property 
conveyed  by  it  In  the  latter  the  sale  is  unknown  to  him,  the  conveyance  ia 
of  no  certain  date,  and  no  notice  is  given  that  a  transfer  has  been  made  of  the 
property.  If  the  date  of  the  conveyance  is  subsequent  to  the  seizure  by  the 
creditor,  it  is  a  self-evident  proposition  that  it  can  not  be  objected  to  hia 
right  of  seizing,  that  he  did  not  bring  an  action  to  set  aside  the  sale.  If  the 
rules  of  law  recognize,  as  they  do,  no  date  to  an  act,  «om«  eeign  priv^,  but  that 
of  the  day  on  which  it  is  opposed  to  a  third  party  in  court  then  the  proposi- 
tion is  equally  evident,  that  it  is  not  a  good  defense  to  make  to  the  seizure, 
that  suit  was  not  brought  to  avoid  the  alienation.  In  both  instances  the  an- 
swer is  conclusive,  that  the  creditor  could  not,  by  an  action  previous  to  the 
levy  made  under  the  execution,  set  aside  acts  which  were  not  made  until  after 
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tiw  levy  took  place;  but  if  to  this  rule  of  law  in  relation  to  the  date  of  acta 
mm  iogn  privi^  the  party  claiming  the  goods  answera,  as  he  may,  that  he  can 
prove  by  dzcomatanoea  deluyr*  the  act  that  it  was  really  made  at  the  time  it 
pniportB  to  be  executed,  it  ia  neoeaaarily  open  to  the  creditor  to  rebut  that 
proof  by  other  testimony  which  will  eatabliah  that  it  waa  not.  That  evidence 
the  plaintiff  waa  under  the  neoeaaity  of  producing  here,  and  in  refoaing  the 
defendant  the  right  to  ahow  that  the  aale  waa  aimulated,  that  is,  made  at  a 
date  different  from  that  which  it  purported,  we  are  of  opinion  the  court 


The  doctrine  of  theae  caaea  is  derived  from  the  civil  law,  and  although 
well  eatabliahed  in  Loniaiana,  haa  never  gained  any  recognition  in  any  of  the 
ether  statea  of  this  Union,  nor  in  England.  In  fact  it  ia  directly  contrary  to 
the  whole  current  of  Engliah  and  American  authority  on  thia  aubject.  "  For 
a  tranafer  made  to  hinder,  delay,  or  defraud  oreditora,  while,  aa  between  the 
partiea,  it  conveya  the  title,  has,  as  against  a  creditor  proceeding  under  exe- 
catian,  no  auch  effect.  Aa  against  the  fraudulent  transferree,  the  creditor 
inay  seise  the  property,  whether  real  or  personal,  as  that  of  the  fraudulent 
vendor,  and  may  proceed  to  sell  it  under  execution.  The  title  transferred 
by  such  sale  is  not  a  mere  equity  —  not  the  right  to  control  the  legal 
title;  and  to  have  the  fraudulent  transfer  vacated  by  some  appropriate 
proceeding,  it  is  the  legal  title  itself,  against  which  the  fraudulent  transfer 
iano  transfer  at  all:"  Freeman  on  Executions,  sec  136;  HaUv.  Sands,  62 
Me.  355;  PraU  v.  Wheeler,  6  Gray,  520;  Austin  v.  BeU,  20  Johns.  442;  Lownf 
V.  Orr,  1  Gilm.  70;  Jacobifa  Appeal,  67  Pa.  St.  434;  Eattman  v.  SeheUler,  Id 
Wia  324;  RueeeU  v.  Dyer,  33  K.  H.  186;  MiddUUm  v.  SincUur,  5  Oranch,  C. 
C  409;  Lawrence  v.  Lippencatt,  1  Halst.  473;  Croft  v.  Arthur,  3  Desau.  223; 
AUm,  V.  Berry,  50  Mo.  90;  Byland  v.  CaUison,  64  Id.  613;  Fowler  v.  Trebein^  16 
(MiioSt.  493:  StapUe  v.  Bradley,  23  Conn.  167;  Manhattan  Co,  v.  Evertson, 
6  Paige,  457;  Foley  v.  BUter,  34  Md.  646;  Shur  v.  Stailer,  I  West.  L.  Mo. 
317;  Oormerly  v.  Chapman,  61  Ga.  421;  Hofman^s  Appeal,  44  Pa.  St.  95; 
DmaU  V.  Waters,  1  Bland.  669;  Twynt*s  case,  3  Coke,  80;  Qooch's  case,  5  Id. 
60;  SkearM  ▼.  Rogers,  3  Bam,  ac  Aid.  362;  ShaUock  v.  Carden,  6  Exch.  727; 
Imny  v.  Afagnay,  11  Mees.  &  Wels.  267.  In  the  case  last  cited  the  court 
■ay:  '*  And  it  is  now  of  frequent  occurrence,  that  the  sheriff  is  bound  to  take 
goodi  which  have  been  fraudulently  conveyed  or  assigned  to  defeat  creditors, 
lad  ia  respcmsible  in  an  action  for  a  false  return  at  the  suit  of  a  creditor.'* 

And  creditors,  pursuing  the  remedies  which  the  law  gives  them  for  the 
eoUectioQ  of  their  debts,  may  treat  the  property  as  though  the  transfer  had 
act  heen  made,  that  is,  as  the  property  of  the  debtor:  Freeman  on  Execn- 
tioo%  sec.  136;  Bump  on  Fraudulent  Conveyances,  453;  Broum  v.  SneU,  46 
U^  490;  BusaeU  v.  Winne,  37  K.  Y.  591;  Booth  v.  Bunce,  33  Id.  139;  Angier 
v.iitA,  25N.  H.  99;  SmUh  v.  Lowell,6ld.  67. 


Stackpole  v.  Heknen. 

[6  ICABTnr,  N.  a.  481.] 

LuKLmr  or  Cottnsbl  tor  Words  Sfokjen  at  Trial. — Counsel  are  pro- 
tected from  liability  for  anything  they  say  which  is  pertinent  to  the 
cause,  if  they  are  instructed  by  their  clients  to  say  it;  but  they  are  lia» 
hie  for  anything  spoken  not  pertinent  to  the  cause,  whether  instructed 
ornot^ 
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WoBBS  Sfokbn  by  Counsel  when  the  Client  is  Present,  are  presumfld 
to  be  authorized  by  him. 

Appeal  from  the  court  of  the  parish  and  city  of  New  Orleans. 
The  opinion  states  the  case. 

Livermore,  for  the  plaintiff. 

MazereaUy  for  the  defendant. 

By  Court,  Porter  J.  This  cause  has  called  for  great  attention 
and  reflection  on  the  part  of  the  court,  not  from  the  magnitude 
of  the  matter  in  dispute  in  a  pecuniary  point  Qf  view,  nor  from 
its  importance  to  either  of  the  parties,  but  from  the  great  inter- 
est the  public  and  the  profession  of  the  law  have  in  a  correct 
decision  of  the  legal  principles  it  involves. 

It  is  an  action  brought  against  the  defendant,  for  having,  on 
the  trial  of  a  cause  where  he  was  of  counsel,  charged  the  plaintiff, 
who  was  examined  as  a  witness,  with  being  guilty  of  perjury, 
and  of  having  come  there  with  an  intention  of  perjuring  him* 
self.  The  petition  alleges  the  words  to  have  been  spoken 
falsely  and  maliciously,  and  with  the  intention  of  injuring  the 
plaintiff. 

The  answer,  after  a  general  denial,  avers,  that  the  words  were 
used  in  reply  to  observations  or  questions  put  to  the  defendant 
by  the  judge  of  the  court  while  the  defendant  was  acting  as  at- 
torney and  counsel;  that  in  this  capacity  he  was  authorized  to 
speak  them,  believing,  as  he  then  did,  the  case  might  justify 
the  words  spoken,  and  that  they  were  necessary  in  the  defense; 
that  he  was  not  actuated  by  any  malice  against  the  plaintiff. 

The  cause  was  submitted  to  a  jury  in  the  court  of  the  first 
instance,  who  found  a  verdict  in  favor  of  the  plaintiff,  and 
assessed  his  damages  at  five  hundred  dollars.  No  motion  was 
made  for  a  new  trial,  and  the  court  having  rendered  judgment 
conformable  to  the  finding  of  the  jury,  the  defendant  appealed. 

The  effect  which  should  be  given  to  this  verdict  in  the  appel- 
late court  has  been  much  controverted  in  the  argument.  This 
tribunal,  it  is  true,  is  not  like  those  courts  of  error  at  common 
law,  where  questions  of  fact  can  not  be  examined,  and  finally 
decided  on.  By  the  law  organizing  the  supreme  court  of  this 
state,  the  power  is  conferred  on  it  to  inquire  into  the  correct- 
ness of  the  judgment  below,  both  as  it  relates  to  law  and  facts, 
and  to  reverse  and  confirm  it  as  the  case  may  be.  The  con- 
ferring this  power,  as  counsel  correctly  argued,  supposed  on 
the  part  of  those  by  whom  it  was  granted,  that  it  would  be 
exercised,  and  we  have  certainly  no  more  authority  for  deolin* 
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iDg  to  reverse  a  judgment  where  there  is  error  in  fact,  than  we 
wonld  have  where  the  mistake  proceeds  from  an  improper  ap- 
plication of  the  law.  But  in  the  exercise  of  this  power,  it  has 
been  a  matter  of  great  solicitude  with  the  members  of  this 
court  BO  to  use  it  as  to  carry  into  effect  the  object  the  legisla- 
ture had  in  view  when  they  conferred  it.  In  their  deliberations 
on  this  matter,  they  have  been  deeply  impressed  with  the  con- 
viction that,  with  a  few  exceptions,  arising  out  of  party  vio- 
lence, or  prejudi3e,  the  facts  of  a  cause  are  in  general  better 
tried,  and  more  correctly  understood,  the  nearer  the  investiga- 
tion is  carried  on  to  the  parties;  and  that  at  each  remove  from 
this  vicinage,  what  is  gained  in  the  ascent  to  a  higher  tribunal, 
in  its  superior  knowledge  and  freedom  from  extraneous  influ- 
ence, is  more  than  counterbalanced  in  the  intimate  knowledge 
possessed  by  the  lower  court,  and  above  all  by  the  jury,  of  the 
character  and  conduct  of  the  parties  and  witnesses.  Hence,  a 
rule  has  been  established  in  this  tribunal,  and  acted  on  for 
some  years,  not  to  refuse  reversing  a  judgment  where  there  is 
error  in  fact,  but  never  to  reverse  it,  unless  the  error  is  so  mani- 
fest that  the  verdict  can  not  be  accounted  for  by  any  of  these 
presumptions  of  greater  advantages  in  the  investigation  to 
which  we  have  just  attended.  This  doctrine  has  received  a 
more  frequent  application  to  cases  where  the  truth  depended 
on  the  weight  to  be  attached  to  conflicting  testimony,  where 
fraad  was  at  issue,  or  damages  were  to  be  assessed,  than  any 
others,  because  we  have  felt  that  the  species  of  knowledge 
which  juries  possess  is  peculiarly  adapted  to  aid  the  reaching  a 
coirect  conclusion  in  causes  of  this  description;  and  that  every 
difference  of  opinion  on  our  part  would  not  authorize  a  reversal 
when  that  difference  perhaps  proceeded  from  wanting  the  ad- 
vantages in  the  investigation  that  the  lower  tribunal  enjoyed. 

But  even  in  cases  such  as  those  stated,  if  matters  of  law  are 
presented  on  the  record  which,  notwithstanding  the  evidence, 
fihow  the  judgment  to  be  erroneous,  the  verdict  of  the  jury  pre- 
sents no  obstacle  to  the  reversal.  The  influence  given  to  the 
finding,  necessarily  yields  to  the  superior  control,  which  the 
law  exerdses  over  the  case,  when  the  conclusion  drawn  from 
the  facts  is  contrary  to  that  which  the  law  sanctions. 

With  this  explanation  of  the  power  we  possess,  and  the  prin- 
ciples which  govern  us  in  the  exercise  of  it,  we  proceed  to  state, 
that  it  appears,  from  the  evidence  given  on  the  trial  below,  that 
the  defendant  on  cross-examining  the  plaintiff  who  was  a  witness 
in  the  case  of  MiUar  v.  Morgan,  was  asked  by  the  judge,  what 
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object  he  had  in  view  in  putting  certain  questions.  His  answei 
was:  "  I  wish  to  show  the  witness  is  perjured,  and  that  he  came 
here  to  perjure  himself."  There  is  some  contradiction  in  the 
testimony  as  to  the  answer  of  the  plaintiff  which  elicited  these 
remarks  from  the  defendant.  But  taking  it  in  the  most  favorable 
point  of  view  for  the  hitter,  we  think  the  observation  was  rash 
and  unnecessarily  severe.  The  error  of  the  witness  was  evi- 
dently unintentional,  and  a  question  by  way  of  explanation 
would  have  enabled  him  to  correct  the  mistake.  It  is  now  ad- 
mitted on  the  record,  that  the  plaintiff  is  a  man  of  truth  and 
fair  character.  It  also  appears  the  plaintiff  was  an  entire 
stranger  to  the  defendant  at  the  time  the  words  were  spoken. 

The  question  of  law  is  one  of  considerable  difficulty,  and  our 
jurisprudence  and  laws  are  by  no  means  so  full  and  explicit  on 
the  subject  as  could  be  desired.  In  Bome,  while  a  generous 
freedom  was  inculcated  on  counsel  in  advocating  the  causes  of 
their  clients,  the  prohibition  was  express  against  profiting  by 
this  liberty,  to  speak  untruths  and  utter  slander.  Spain,  in  her 
written  laws,  has  repeated  nearly  verbalim  the  restraints  im- 
posed by  the  imperial  code.  But  we  find  nothing  in  either  the 
one  or  the  other  system  which  enables  us  to  ascertain  the  extent 
to  which  counsel  might  carry  their  observations;  what  were  the 
presumptions  attached  to  their  acts,  or  how  far  they  were  pro- 
tected by  them  when  called  to  answer  for  an  alleged  violation 
of  the  rights  of  others.  The  prohibition,  however,  contained  ia 
these  codes,  establishes  very  clearly  the  existence  of  certain 
limits  which  could  not  be  passed;  a  prohibition  which  we  may 
remark  must  be  supposed  to  exist  in  every  civilized,  and  more 
particularly  in  every  free  country,  independent  of  positive  au- 
thority. The  proposition,  that  any  class  of  men,  under  the  pre- 
tense of  aiding  in  the  administration  of  justice,  could  say  what 
they  pleased  of  eveiy  individual  who  was  a  witness  or  a  party, 
without  incurring  responsibility,  is  too  revolting  to  require 
refutation.  Equally  unfounded  do  we  consider  a  ground  as- 
sumed in  the  defense  of  the  present  case,  that  counsel  is  not 
responsible  even  for  speaking  maliciously,  if  the  matter  waa 
spoken  duiing  the  trial,  and  relative  to  the  cause  in  hand. 

It  can  never  be  a  correct  discharge  of  duty  to  clients  to  act 
maliciously  to  others.  The  privileges  which  counsel  enjoy  are 
given  for  the  benefit  of  society,  and  not  to  enable  them  to  in- 
dulge angry  passions  with  impunity. 

It  is  difficult  to  draw  the  line  in  such  a  manner  as  that  on 
one  side  will  be  found  the  rights  of  parties  to  have  everything 
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pertineiit  in  defense  of  their  cause  told,  motives  arraigned,  con- 
duct scrutinized,  and  that  freedom  of  discussion  which  is  so 
necessary  to  the  discovery  of  truth;  and  on  the  other  side,  that 
protection  from  calumny  and  unfounded  invective  which  honest 
men  have  a  right  to  expect  while  standing  before  a  court  of  jus- 
tice as  witnesses  or  parties.  The  best  rule  is,  we  think,  to  protect 
counsel  for  everything  they  say  which  is  pertinent  to  the  cause, 
if  they  are  instructed  by  their  clients  to  say  it,  and  to  hold  them 
responsible  for  everything  that  is  impertinent  to  the  case,  whether 
they  are  instructed  or  not.  The  last  part  of  this  rule  is  obvi- 
ously just.  The  great  latitude  which  the  law  allows  in  discus- 
sion has  for  its  object  the  discovery  of  truth  in  the  matters  at 
issue,  and  that  object  can  never  be  promoted  by  invective  for- 
eign to  the  subject  under  examination.  The  first  part  of  the 
rule,  we  think,  equally  sustainable  on  principles  of  utility.  The 
protection  accorded  by  it  does  not  place  suitors  and  witnesses 
at  the  mercy  of  their  adversaries  and  counsel.  It  only  fixes  the 
responsibility  on  the  client  instead  of  the  advocate.  Counsel 
are  bound  to  believe  the  information  communicated  to  them  by 
those  whose  interests  they  advocate.  Patties  have  a  right  to  pre- 
sent their  case  through  their  agents  to  the  tribunal  that  tries  it 
in  such  manner  as  to  them  may  seem  meet;  and  it  would  be  a 
great  impediment  to  the  free  and  efficient  administration  of  jus- 
tice if  the  attorney  was  obliged  to  make  every  statement  the 
cause  might  require  on  his  own  responsibility.  It  is  no  doubt 
desirable  that  investigations  in  courts  should  be  conducted  with 
all  the  circamsx)ection  and  delicacy  which  characterize  the  inter- 
coarse  of  social  life.  But  this  in  too  many  instances  would  be 
inconsistent  with  the  rigorous  obligations  imposed  on  those  who 
administer  justice.  A  great  deal  of  litigation  is  produced  by  the 
knavery  of  men,  hence  the  necessity  of  free  and  bold  examina- 
tion; vice  frequently  requires  to  be  stripped  of  the  mantle  in 
which  hypocrisy  and  cunning  envelop  it,  and  laid  open  to  the 
inimadversion  of  justice  and  the  indignation  of  mankind.  But 
•hese  important  objects  could  not  be  accomplished  if  the  minis- 
•;ers  whom  the  law  authorizes  parties  to  employ  were  not  pro- 
cected  in  the  discharge  of  their  duty.  In  England  the  privileges 
of  counsel  extend  as  far  as  the  rule  just  recognized  will  permit 
them  to  go  in  this  country.  In  France  the  same  limits  are  as- 
signed, with  this  sole  difference,  that  there,  by  positive  legislation 
of  a  very  recent  date,  the  instructions  must  be  in  writing:  8  BL 
Com.  29;  1  Mart.  Bep.  de  Jures,  464. 
The  jury  in  the  case  before  us  have  found  a  verdict  against 
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the  defendant,  and  it  must  be'  enforced  unless  the  law  which 
governs  the  case  shows  their  finding  to  have  been  contrary  to 
the  conclusions  which  it  authorizes  on  the  evidence  adduced  on 
the  trial. 

The  defendant  contends  it  does,  because  the  words  spoken 
by  him  were  pertinent  to  the  cause  in  hand;  and  being  so, 
must,  in  the  absence  of  proof  to  the  contrary,  be  presumed  to 
have  been  spoken  under  instructions  from  his  client. 

On  the  first  branch  of  this  subject,  it  has  been  contended  by 
the  counsel  for  the  plaintiff,  that  the  finding  of  the  jury  has 
established  the  words  spoken  were  not  pertinent  to  the  case, 
and  that  the  court  is  concluded  by  the  verdict.  To  this  position 
we  can  by  no  means  assent.  The  relevancy  of  observations 
made  in  the  progress  of  a  cause  is  a  matter  of  law,  not  of  fact. 
The  words  spoken  were  in  answer  to  a  question  by  the  judge. 
They  were  pertinent,  therefore,  as  to  time;  so  they  were  as  to 
matter,  for  it  can  never  be  impertinent  to  show  that  one  of  the 
witnesses  brought  in  to  establish  the  adversary's  case  is  per- 
jured. 

On  the  second  branch,  the  defendant  has  relied  on  the  pre- 
sumption that  counselors  at  law,  acting  as  the  agents  of  others, 
must  be  supposed  to  follow  the  instructions  they  have  received; 
and  he  has  quoted  a  case  of  ancient  date  from  the  English 
books,  where  it  was  decided  that  if  an  advocate  should  speak 
slanderous  words,  it  would  be  intended  he  spoke  according 
to  his  instructions:  6Bac.  Abr.  225;  Styles,  462. 

It  is  somewhat  difficult  to  say  whether  such  be  still  the  rule 
in  that  couutry.  The  elementary  writers  are  silent  respecting 
it,  and  the  late  decision  on  this  subject  by  the  court  of  king's 
bench  does  not  directly  decide  the  point,  though  the  reasoning 
of  some  of  the  judges  would  induce  us  to  presume  they  thought 
the  doctrine  correct,  for  they  seemed  to  think  it  necessary  ex- 
press malice  should  be  shown:  3  Bl.  Com.  29;  Starkie  on  Slan- 
der, 207;  1  Barn.  &  Aid.  232. 

However  the  rule  may  be  in  cases  where  the  client  is  not 
present,  when  the  words  complained  of  are  spoken,  we  think 
such  is  the  presumption  of  our  law,  when,  as  in  the  present  in- 
stance, he  attended  on  the  trial  of  the  case,  was  present  when 
the  slanderous  words  were  uttered,  and  did  not  disavow  them. 
Nay,  more,  that  under  such  circumstances,  the  client  is  respon- 
sible, whether  the  injuiy  inflicted  was  the  result  of  such  pre- 
vious instruction  or  not.  This  principle  can  be  traced  to  the 
fountain  head  of  our  jurisprudence,  and  its  correctness  is  recQg^ 
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sised  by  one  of  the  most  modem  and  eminent  writers  of  a  oonn- 
tiy  whose  laws  have  the  same  source  as  our  own.  There  is  a 
formal  text  of  the  Boman  code  which  declares  that  the  allega- 
tions made  by  lawyers,  in  the  presence  of  those  they  are  act- 
ing for,  are  considered  as  if  made  by  the  parties  themselves. 
The  eighth  law  of  the  sixth  title  of  the  third  Partidas  is  still 
more  positive,  and  states:  **  Oa  toda  cosa  que  el  abogado  dixere 
in  juido,  estando  delante  aquel  a  quien  pertenece  el  pleyto,  si 
lo  non  oontradixisse,  entendiola  tanto  vale,  h  asi  deve  ser  cabida 
eomo  si  la  dizesse  pour  su  boca  misma  el  senor  del  pleyto." 
Merlin,  in  his  Repertoire  de  Jurisprudence,  in  treating  of  the 
responsibility  of  counsel  for  slanderous  words,  observes: 
'*  Lorsqu'un  avocat  sort  de  lui  meme  des  homes  que  lui  sent  pre- 
scrites,  il  pent  etre  desavoue;  mais  il  faut  que  ce  desaveu  se 
forme  verbalment  sur  le  champ  par  la  partie,  ou  par  la  procu- 
reor  qui  sont  censes  presens  a  Taudience  sans  quoi  il  est  presume 
n'avoir  rien  aTance  que  de  leur  aveu:  1  Merlin's  Bep.  de  Juris. 
aUt;  Code  Liv.  2,  tit.  10, 1.,  1  and  8. 

With  these  laws  and  principles  controlling  and  guiding  us, 
we  can  not  refuse  to  the  defendant  the  benefit  of  the  presump- 
tion he  invokes.  We  think  it  clearly  results  from  them,  in  the 
fast  place,  that  the  advocate  is  presumed  to  have  spoken  after 
the  instructions  of  his  client,  because  his  client,  by  his  silence, 
gives  his  aasent  to  what  has  been  said;  and,  second,  that  the 
latter  is  re8X)onsible  whether  he  has  so  instructed  him  or  not, 
because  he  makes  the  injury  his  own  by  ratifying  what  his 
agent  does.  Nor  can  we  dismiss  the  case  without  stating  at  the 
same  time  our  entire  approbation  of  the  wisdom  and  utility  of 
such  a  rule.  Where  express  notice  is  not  shown  on  the  part  of 
the  attorney,  it  can  hardly  be  supposed  he  is  actuated  by  mo- 
tives other  than  those  of  advancing  the  interests  of  his  clients. 
If  the  latter,  who  is  to  be  benefited  by  these  observations, 
stands  by  and  acquiesces  in  them,  and  is  willing  to  take  all  the 
advantages  which  the  zeal  and  warmth  of  his  advocate,  whether 
justifiable  or  not,  can  bestow,  it  is  but  strict  justice  he  should 
be  equally  responsible  for  the  injury:  Qui  sentii  commodum, 
debfU  aeniire  ei  onus. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  parish  court  be  annulled,  avoided  and  reversed; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  there  be 
Judgment  against  the  plaintiff,  as  in  case  of  nonsuit,  vrith  costs 
inbothcaaes. 

Am.  010.  VOL.  XVn— IS 


194  Stacepole  v.  Hennen.  [Loaisuma, 

Whbk  Counsel  Liable  fok  Wobds  Spoken  at  Trlu.— Both  in  En- 
glaod  and  in  this  country  coonael  are  accorded  the  right  to  speak  with  the 
most  unrestrained  freedom  upon  all  subjects  connected  with  the  caae  which 
they  are  discussing,  so  long  as  they  confine  themselves  to  matters  pertinent 
and  material  to  the  subject  on  trial  At  a  very  early  date  in  England,  the 
rule  on  this  subject  was  thus  stated  by  the  court:  '*  A  counselor  in  law  re- 
tained hath  a  privilege  to  enforce  anything  which  is  informed  him  by  his 
client,  and  to  give  it  in  evidence,  it  being  pertinent  to  the  matter  in  ques- 
tion, and  not  to  examine  whether  it  be  true  or  false,  but  it  is  at  the  peril  of 
him  who  informs  it;  for  a  counselor  is  at  his  peril  to  give  in  evidence  that 
which  his  client  informs  him,  being  pertinent  to  the  matter  in  question.  *  * 
But  matter  not  pertinent  to  the  issue  or  the  matter  in  question  he  need  not 
to  deliver;  for  he  is  to  discern  in  his  discretion  what  he  is  to  deliver,  and 
what  not,  and  although  it  be  false,  he  is  excusable,  being  pertinent  to  the 
matter;  but  if  he  give  in  evidence  anything  not  material  to  the  issue  which 
is  scandalous,  he  ought  to  aver  it  to  be  true,  otherwise  he  is  pumshablei,  for 
it  shall  be  intended  as  spoken  maliciously  and  without  cause,  which  is  a  good 
ground  for  an  action.  So  if  a  counsellor  object  matter  against  a  witness 
which  is  scandalous,  if  there  be  cause  to  discredit  his  testimony,  and  it  be 
pertinent  to  the  matter  in  question,  it  is  justifiable  what  he  delivers  by  in- 
formation^  although  it  be  false:"  Brook  v.  Montague^  Cro.  Jac.  90;  Uodgmm 
V.  Scarlett,  1  Bam.  &  Aid.  232;  Mackay  v.  Ford,  5  Hurl.  &  Norm.  792;  Me- 
MUlan  v.  Bireh,  1  Binn.  178.  Judge  Cooley,  in  discussing  the  liability  of 
counsel  for  words  spoken  in  ailment,  says:  "The  law  justly  and  necessarily, 
in  view  of  the  importance  of  the  privilege,  allows  very  great  liberty  in  these 
cases,  and  surroonda  them  with  a  protection  that  is  always  a  complete  shield, 
except  where  the  privilege  of  counsel  haa  been  plainly  and  palpably  abuaed:" 
Cooley'a  Oon.  Lim.  443;  Weeka  on  Attorneys,  sec.  110;  Proffatt  on  Jury 
Trial,  sec.  248;  Townsend  on  Slander  and  IJbel,  sec.  225;  14  Albany  Law 
Jour.  433.  The  whole  subject  is  thus  forcibly  and  clearly  presented  by 
Shaw,  C.  J.,  in  Hoar  v.  Wood,  3  Mete.  (Maaa.)  193:  ''Then  we  take  the  rale 
to  be  well  aettled  by  the  authorities,  that  worda  apoken  in  the  courae  of  judi- 
cial proceedings,  though  they  are  auch  aa  impute  crime  to  another,  and  there- 
fore if  apoken  elaewhere  would  import  malice  and  be  actionable  in  them- 
aelvea,  are  not  actionable  if  they  are  applicable  and  pertinent  to  the  subject 
of  inquiry. 

The  question,  therefore,  in  such  cases,  is  not  whether  the  worda  spoken  are 
true,  not  whether  they  are  actionable  in  themselves,  but  whether  they  were 
spoken  in  the  course  of  judicial  proceedings,  and  whether  they  were  relevant 
and  pertinent  to  the  cause  or  subject  of  inquiry.  And  in  determining  what  is 
pertinent,  much  latitude  must  be  allowed  to  the  judgment  and  diaoretiofi  of 
those  who  are  intrusted  with  the  conduct  of  a  cause  in  court;  and  a  much 
lai^r  allowance  made  for  the  ardent  aud  excited  feelings  with  which  a 
party,  or  counsel,  who  naturally  aud  almost  necessarily  indentifies  himself 
with  his  client,  may  become  animated,  by  constantly  regarding  one  aide  only 
of  an  interesting  and  animated  controversy,  in  which  the  dearest  rights  of  audi 
party  may  become  involved.  And  if  these  feeliugs  sometimes  manifest 
themselves  in  strong  invectives  or  exaggerated  expressions,  beyond  what  the 
occaaion  would  strictly  justify,  it  is  to  be  recollected  that  this  is  said  to  a 
judge  who  hears  both  sides,  in  whose  mind  thd  exaggerated  statement  may 
be  at  once  controlled,  and  met  by  evidence  and  arguments  of  a  contraiy 
tendency  from  the  other  party,  and  who,  from  the  impartiality  of  his  posi- 
tion, will  naturally  give  to  an  exaggerated  assertion,  not  warranted  by  the 
occasion,  no  more  weight  than  it  deserves.     Still  this  privilege  must  be 
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tfammed  by  aome  limit;  and  we  consider  that  limit  to  be  tbis,  that  a  party  or 
eoanael  shall  not  avail  himself  of  his  situation,  to  gratify  private  malice  by 
ottering  slanderous  expressions,  either  against  a  party,  witness,  or  third  per- 
son, which  have  no  relation  to  the  cause  or  subject-matter  of  the  inquiry. 
Sabject  tothis  restriction,  it  is  on  the  whole  for  the  public  interest,  and  beet 
ealcolated  to  subserve  the  purpose  of  justice,  to  aUow  counsel  freedom  of 
speech  in  conducting  the  causes  and  advocating  and  sustaining  the  rights  of 
their  constituents;  and  this  freedom  of  discussion  ought  not  to  be  impaired 
by  numerou^and  refined  distinctions:"  Hcutings  v.  LiLsk^  22  Wend.  410; 
Mower  V.  Hftteon,  11  Vt  536;  OilJbtH  v.  TJu  People,  1  Denio,  41;  Jennings  v. 
Paine,  4  Wis.  358;  Afarah  v.  ElUworth,  50  N.  Y  309;  Newfield  v.  Copperman, 
15  Abb.  Pr.  N.  S.  360;  Commonvfealth  v.  Culver,  1  Pa.  Law  Jour.  B.  361; 
Letter  v.  Tkwrmond,  51  Ga.  118;  Ring  v.  Wheeler,  7  Cow.  725;  Shelfer  v. 
Oooding,  2  Jones'  Law  (N.  C),  175;  Needham  v.  DowUng,  15  Law  Jour.  R. 
(a  P.)  9;  Flint  v.  Pike,  4  Bam.  &  Cress.  481.  But  although  counsel  are  thus 
highly  priTil^;ed  while  engaged  in  pleading  the  case  of  their  clients,  yet,  "  if 
they  wantonly  depart  from  the  evidence  and  point  in  issue,  with  an  intent  to 
injurs  the  character  of  the  adversary,  without  propriety  or  probable  ground, 
thisy  are  xesponaible:''  Tilghman,  0.  J.,  in  Oray  v.  Pentkmd,  2  Serg.  &  B.  23; 
(hmmtmweaUh  v.  Oyloer,  1  Pa.  Law  Jour.  B.  361;  Gilbert  v.  The  People,  1 
IMQb4L 


Tbemoulet  t;.  Genas'  Heibs. 

[8  MAxmr,  K.  B.  Ml.] 

SzATon  07  Limitations. — Money  payable  immediately  is  not  embraced 
within  the  scope  of  a  statute  which  provides  that  money  payable  by  tho 
year,  or  at  shorter  periods,  shall  be  prescribed  by  the  lapse  of  five  yean. 

SuiKiff  GAX  NOT  Plead  thb  Statute  or  Limitations,  as  to  money  re* 
ceived  on  an  execution,  which  he  is  bound  to  pay  immediately. 

PusuMFnoH  oj  Patment  DOBS  NOT  Arisb  from  the  failure  of  the  claimant 
to  include  the  debt  in  the  schedule  filed  by  him  on  a  cession  of  his  goods 
when  he  was  ignorant  of  his  rights  at  the  time  the  schedule  was  made. 

AmsAL  from  the  court  of  probates  of  the  parish  and  city  of 
New  Orleans.    The  opinion  states  the  case. 

De  Armas,  for  the  plaintiff. 

Chrialy,  for  the  defendants. 

By  Court,  Mabtin,  J.  The  plaintiff  claims  from  the  heirs  of 
the  late  sheriff  a  sum  of  money,  -which  came  to  that  officer's 
hands  on  an  execution  which  the  present  plaintiff  had  put  into 
his  hands.     The  pleas  were  prescription  and  payment. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

The  case  is  perfectly  similar  to  that  of  Delasize  against  (ke 
present  defendcmis,  determined  in  this  court  at  June  term,  1826, 
tol.  4,  508. 
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To  sapport  the  plea  of  prescription,  the  old  Civil  Code,  481 » 
art.  78,  is  relied  on.  By  this  article,  the  arrears  of  all  soms  of 
money  payable  by  the  year,  or  at  shorter  periods,  are  pr&* 
scribed  by  the  lapse  of  five  years.  The  counsel  urges  that  as 
the  sheriff  was  bound  to  pay  the  money  claimed  immediately,  the 
money  was  payable  at  a  shorter  period  than  one  year,  ergo, 
the  prescription  attaches.  It  is  clear  that  this  article  of  the 
code  applies  only  to  sums  payable  by  annual,  semi-annual, 
quarterly,  monthly,  or  daily  rates;  otherwise  it  would  apply  to 
every  debt  at  maturity. 

The  plea  of  payment  is  based  on  a  presumption  arisinjg^  from 
two  circumstances:  the  first  is  that  the  money  was  received  by 
the  sheriff  in  1809,  and  no  claim  appears  to  have  been  made 
till  1826;  the  second  is,  that  in  the  meanwhile  the  plaintiff 
offered  a  cession  of  his  goods,  and  in  the  schedule  annexed  to 
the  petition  no  mention  is  made  of  the  present  claim. 

To  this  it  is  urged  that  a  plaintiff  is  not  warned  by  the  plea 
of  payment  of  the  necessity  of  establishing  a  demand  anterior 
to  the  petition,  and  that  the  plaintiff  was  ignorant  of  his  right 
against  the  present  defendants,  believing  that  their  ancestors 
were  discharged  by  the  payment  made  under  an  ex  parte  order, 
and  did  not  discover  his  error  till  after  the  decision  of  thia 
court  in  Delasize's  case. 

We  are  of  opinion  that  both  pleas  were  correctly  determined 
in  favor  of  the  plaintiff. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  court  of  probates  be  affirmed,  with  costs. 


Pebot  v.  Millaudon. 

[8  Maxox,  N.  S.  816.] 

Jonrr  Owkzbs  ov  Pbopbbtt  must  Bjeab  THEm  Batablb  TBOBaBnov  ov 
THE  ExPXHBis  incurred  by  one  of  their  number,  as  manager,  in  nuUdng 
ufiefolimprovementa  on  it,  when  no  objectionawere  made  by  them  to  the 
making  of  the  ezpenditarea. 

Appeal  from  the  court  of  the  first  district.    The  opinion  states 
the  case. 

Denis,  for  the  plaintiff. 

Seghers  and  Orymes,  for  the  defendant* 

By  Court,  Porteb,  J.    The  plaintiff  and  defendant  were  joint 
owners  of  a  sugar  plantation  on  the  Mississippi,    The  former 
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owning  one  f ourieenth,  and  the  latter  thirteen  fourteenths.  The 
defendant  has  had  the  management  and  direction  of  the  prop- 
erty, and  has  received  the  amount  for  which  the  crops  have  sold. 
This  suit  is  to  recover  the  plaintiff's  proportion  of  the  profits, 
and  to  compel  the  defendant  to  render  an  account  of  them. 

The  answer  denies  the  existence  of  any  profits,  avers  the  ex- 
penses have  exceeded  the  revenues,  and  prays  judgment  for  the 
balance  due  to  the  defendant. 

The  court  of  the  first  instance,  gave  judgment  in  favor  of  the 
defendant  for  two  thousand  five  hundred  and  nineteen  dollars 
and  eighty  cents.     The  plaintiff  appealed. 

The  greatest,  if  not  the  only  difficulty  in  the  cause,  grows  out 
of  the  different  views  which  these  joint  owners  seemed  to  have 
entertained  in  relation  to  the  most  beneficial  manner  of  manag- 
ing the  estate  of  which  they  were  proprietors.  The  property 
in  the  situation  it  was  placed  when  the  parties  became  owners 
of  it,  was  susceptible  of  being  worked  to  considerable  advantage, 
and  more  revenue  might  have  been  made  had  the  defendant  em- 
ployed the  means  in  his  hands  with  a  view  to  immediate  profit. 
Bat  as  it  was  of  great  extent,  and  susceptible  of  being  improved, 
80  as  to  bring  a  large  portion  of  it  into  cultivation,  he  directed 
his  principal  attention  to  preparing  it  for  more  extensive  culti- 
vation hereafter.  In  accomplishing  this  object  he  placed  a  large 
number  of  negroes,  belonging  to  himself,  on  the  plantation,  and 
erected  valuable  buildings.  The  plaintiff  contends  he  is  not  re- 
sponsible for  these  expenses,  nor  is  he  obliged  to  contribute  to 
them;  that  the  defendant  must  account  for  everything  which 
might  have  been  made  had  the  estate  been  managed  in  regard  to 
immediate  profit. 

The  judge  below  was  of  opinion  the  plaintiff  should  pay  his 
proportion  of  these  improvements  and  the  hire  of  the  slaves. 
The  correctness  of  this  opinion  has  been  strenuously  assailed; 
one  of  the  grounds  on  which  it  is  attacked  is  correct.  As  both 
the  owners  had  an  equal  right  to  the  control  and  direction  of 
the  property,  the  law  supports  the  party  who  opposes  any  change. 
But  the  argument  drawn  from  this  right  is  pushed  too  far,  when 
it  is  contended  that  notwithstanding  no  opposition  was  made  to 
the  mode  pursued  by  the  defendant  in  managing  the  estate,  the 
plaintiff  shall  profit  by  the  increased  value  given  to  the  land  by 
the  improvements,  and  yet  not  contribute  his  proportion  of  the 
expenses  incurred  in  making  them. 

It  is  urged  this  principle  can  not  be  applied  to  the  parties  be- 
fore  thecourt,  because,  during  a  greater  portion  of  the  time  there 
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was  a  fiuit  pending  between  them,  in  which  the  plaintiffs  right  to 
the  land  was  contested;  and  that  until  he  was  declared  owner 
by  a  judgment  of  the  court,  he  had  no  right  to  interfere  with  the 
management  of  the  property.  But  this  circumstance  did  not 
prevent  him  from  making  opposition;  nay,  the  whole  property 
might  have  been  taken  out  of  the  defendant's  hands  and  se- 
questered, until  the  final  determination  of  the  suit,  on  a  sug- 
gestion he  was  using  it  in  such  a  way  as  to  injure  the  right  of 
the  plaintiflf:    Code  of  Prac.  275,  3. 

The  fourth  number  of  article  2841  of  the  code  has  been  relied 
on  to  show  that  a  purchaser  can  not  dispose  of  or  make  any 
chonge  in  real  property  belonging  to  the  partnership,  without 
the  consent  of  his  partners,  even  if  that  change  should  be  ad- 
vantageous to  the  partnership.  This  article  does  not  apply  to 
the  parties  now  before  the  court,  who  were  not  partners;  they 
were  joint  owners;  and  our  code  has  specially  provided  that  a 
community  of  property  does  not,  of  itself,  create  a  partnership. 
But  if  they  were  partners,  still,  the  circumstance  of  the  im- 
provements being  made  with  the  knowledge  and  without  the 
opposition  of  the  plaintiff,  would  prevent  him  claiming  the  bene- 
fit of  this  provision:  Poth.  trait,  de  Soc.,  Nos.  87 and  88;  Domat, 
liv.  1,  tit.  8,  sec.  4,  No.  22;  Dig.  liv.  10,  tit.  8,  law  28. 

The  situation  of  the  parties  before  the  court  bears  a  close 
analogy  to  that  of  an  heir  in  a  succession,  who  enters  into 
possession  of  the  whole  estate,  and  contests  the  right  of  hia 
co-heir  to  any  part  of  it.  In  case  the  latter  finally  succeeds  in 
the  suit,  the  former,  in  rendering  an  account,  would  be  allowed 
credit  for  all  the  improvements  he  put  on  the  property,  though 
strictly  speaking,  he  is,  perhaps,  a  possessor  in  bad  faith:  Poth. 
trait,  du  domaine  de  propriete,  Nos.  345,  350;  Dig.  Liv.  5,  tit. 
S,  law  88,  39. 

Our  code  seems  to  have  sanctioned  the  same  doctrine,  at  least 
the  article  in  the  NapolcHon  code,  which  is  similar  to  it  is  so 
understood  in  France:  Nap.  Code,  1381;  Lou.  Code,  2292; 
11  Toullier  Droit  Civil,  tit.  4,  no.  111. 

We  have  examined  the  various  items  of  the  account,  and  we 
Bee  nothing  erroneous  in  the  judgment  of  the  district  court  in 
relation  to  them.  The  charge  for  interest,  so  much  complained 
of,  was  rejected  below. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 

There  being  in  the  case  an  error  in  the  calculation  of  the 
interest,  it  is  agreed  by  the  parties  that  the  former  judgment 
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of  the  court  should  be^  8o  modified  that  the  judgment  of  the 
distiict  court  be  reversed  and  judgment  rendered  in  favor  of 
the  defendant  for  two  thousand  six  hundred  and  seventy-four 
dollars  and  ten  cents,  with  interest  from  the  date  until  paid, 
and  costs  in  the  court  below,  those  of  appeal  to  be  paid  bj 
ilie  appellees. 


Beale  V,  Delancy. 

[8  MAKmr.  N.  S.  640.] 
Fraubitlsrt  Sals. — ^Where  a  father,  on  the  verge  of  bankmptoy,  makes  a 
■ale  of  hia  property  to  his  infant  natural  son,  taking  the  son's  notes  in 
payment^  bat  remaining  in  possession  until  his  death,  such  sale  will 
be  adjudged  fraadolent  and  void  as  to  the  heirs  and  creditors  of  the 
deceased;  and  the  notes  will  be  considered  null  and  void  as  regards  the 
drawer  and  his  heirs.  .  * 

Appeal  from  the  court  of  probates  of  the  parish  and  city  of 
New  Orleans.     The  opinion  states  the  case. 

GrymeSf  for  the  plaintiff. 

HcCaleb,  for  the  defendants. 

By  Courty  Mabtin,  J.  The  plaintiff,  widow  of  Thomas  Beale, 
opposed  the  tableau  of  distribution  filed  by  the  curator  of  the 
ebtate  of  Thomas  Beale,  jun.,  son  of  her  late  husband,  in  her 
own  right,  and  as  tutor  of  their  minor  children,  claiming,  as 
Bocb,  to  be  placed  on  the  tableau  for  the  sum  of  one  hundred 
and  twenty-four  thousand  four  hundred  dollars,  the  amount  of 
sondiy  notes  given  by  tb6  son  to  the  father  as  the  price  of  im- 
movable and  movable  property,  purchased  by  the  former  from 
the  latter,  with  a  right  of  mortgage,  according  to  the  terms  of 
the  sale. 

Her  claim  was  opposed  by  the  natural  mother  and  beneficiary 
heir  of  Thomas  Beale,  jun.,  and  by  the  creditors  of  his  estate. 

By  consent  of  the  defendants,  the  curator  was  discharged  on 
giving  to  the  plaintiff  a  bill  of  sale  to  the  property  purchased 
bj  her  at  the  vendue  of  the  estate  of  Thomas  Beale,  jun.,  on 
ber  executing  her  notes  for  the  price,  without  iudorser,  but 
giving  a  mortgage,  according  to  law,  the  curator  depositing 
said  notes  with  the  register  of  wills,  and  the  right  of  the  de- 
fendant, Delancy,  as  mother  and  beneficiary  heir,  was  recognized. 

By  a  subsequent  agreement,  the  claims  against  the  estate 
placed  by  the  curator  on  the  tableau,  were  admitted  and  recog- 
nized to  be  due.  according  to  their  respective  order  and  privi- 
l^e.    The  court  of  probates  declared  the  sale,  for  the  consid- 
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eration  of  which  the  notes,  the  amount  of  which  is  claimed  bj 
the  plaintiff,  were  given,  simulated  and  void,  and,  consequently^ 
decreed  the  canceling  of  the  notes. 

It  decreed  the  moneys,  titles  and  effects  of  the  estate,  and  all 
the  property  in  nature,  and  the  proceeds  of  so  much  as  may  have 
been  legally  disposed  of,  to  be  sequestered  and  detained  by  the 
curator  and  register  of  wills,  to  be  thereafter  disposed  of  by  the 
court,  and  respectively  delivered  as  follows:  1.  The  estate  of 
Thos.  Beale,  jun.,  to  the  defendant,  Delancy,  for  liquidation  and 
settlement;  2.  The  property  attempted  tu  be  disposed  of  by  the 
simulated  sale  to  the  plaintiff,  applicable,  whenever  separately 
prayed  for,  to  the  payment  of  the  debts  of  I'hos.  Beale. 

It  was  further  decreed  that  the  creditors  of  Thos.  Beale,  jun.^ 
should  remain  before  the  court,  in  aUUu  quo,  as  nonsuited,  till 
other  ^proceedings  should  take  place  for  the  settlement  of  the 
estates,  and  the  creditors  be  respectively  placed  on  new  tableaux. 
From  this  judgment  the  plaintiff  appealed. 

We  think  the  judge  of  probates  did  not  err  in  considering^ 
the  sale  from  the  father  to  the  son  as  simulated.  This  sale  waa 
made  at  the  eve  of  the  father's  bankruptcy,  to  an  infant  natural 
son,  for  a  sum  upwards  of  one  hundred  thousand  dollars,  and 
consideration  was  received  in  the  son's  notes;  the  father  re* 
mained  in  possession  till  his  death. 

The  sale  being  set  aside,  it  naturally  follows  that  the  prooeeda 
of  the  thing  sold  are  not  to  be  distributed,  and  the  opposition 
of  the  plaintiff  must  be  rejected. 

The  disposition  of  the  property  which  the  court  below  haa 
made,  appears  to  us  correct;  the  property  of  Beale,  sen.,  is 
given  to  the  plaintiff,  who  was  common  in  goods  with  him,  and 
is  tutrix  of  his  children;  that  of  the  son  to  his  mother,  acknowl- 
edged by  all  parties  to  be  his  beneficiary  heir.  The  creditors 
of  either  must  prosecute  the  heirs  of  their  debtors  respectively. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  court  of  probates  be  afiSxmed,  with  costs. 


Bbtention  ot  Possessiok  by  a  vendor,  after  an  abeolnte  sale  of  chattels,  is 
prima/acie,  and,  if  unexplained,  conclosive  evidence  of  a  secret  trust:  Cohum. 
V.  Pidering,  14  Am.  Dec.  375,  and  note,  383.  A  transfer  of  all  his  property, 
appearing  to  be  made  without  consideration,  by  one  who  is  much  in  debt,  i» 
fraudulent:  Wade  v.  Colveri,  12  Id.  652.  A  conveyance  of  all  the  vendor'a 
property,  especially  when  secretly  made,  will  be  considered  fraudulent  aa  t» 
creditors:  Bradley  v.  Bu/ord,  2  Id.  703.  A  conveyance  will  not  be  vacated 
aa  fraudulent,  unless  there  were  fraud  on  the  part  of  the  grantor,  knowledge 
of  the  fraud  by  the  grantee,  and  injury  to  the  complaining  creditors:  Kenm§ 
▼.  Dow,  13  Id.  342. 
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Ripley  v.  Bekby. 

[S  QSXKHLSAV,  94.} 

Wbbbb  Lasd  18  Bbbcsbibkd  or  a  Dxkd  by  referenoe  to  a  plan,  betweeB 
which  and  the  origtnal  snnrey  there  is  a  difference  in  the  location  of  linea 
and  monQmentB,  the  linea  and  monuments  as  aotoally  located  are  to 
goTenu 

TBxaPAflS  for  catting  trees  on  plaintifiTs  lot.  No.  4.  The  de- 
fendants held  the  adjoining  lot,  No.  1,  and  the  qneetion  was 
whether  the  locus  in  quo  was  in  lot  No.  1,  or  in  No.  4.  Bipley» 
ike  plaintiff,  derived  title  under  one  Lloyd  by  a  deed  dated  De- 
cember 1,  1818,  describing  the  lot  as  containing  seventy-five 
acres,  "  on  a  plan  of  sundry  lots  in  said  Denmark,  made  by 
Isaiah  Ingalla  in  March,  1809,  be  the  same  more  or  less,  in  con- 
formity with  the  plan  aforesaid,  and  however  the  same  may  be 
bounded/'  The  defendants  held  under  a  deed  from  Lloyd, 
dated  December  2, 1818.  The  side  of  lot  No.  4  farthest  from 
defendants'  land  was  bounded  by  a  pond,  marked  on  the  plan. 
By  applying  the  scale  to  the  edge  of  the  pond  as  thus  laid 
down,  and  measuring  off  the  estimated  length  of  line  towards 
the  defendants'  land,  the  plaintiff's  lot  would  extend  far  into 
that  claimed  by  the  defendants.  But  Mr.  Ingalls  testified  that 
Uie  pond  was  marked  on  the  plan  by  conjecture  only,  but  that 
the  lines  and  courses  of  the  lots  laid  down  on  the  plan  were 
actually  surveyed,  except  a  part  of  the  check  lines.  And  they 
were  marked  and  certified  to  have  been  surveyed  on  the  original 
plan.  Ingalls's  plan  did  not  agree  with  his  actual  survey,  as 
was  shown  by  comparing  his  plan  with  a  plan  and  survey  made 
in  the  case  by  Gen.  Perley,  by  order  of  the  court.    But  bj 
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the  original  actual  survey  the  locus  in  quo  fell  within  the  linei 
of  No.  1  as  marked  by  Ingalls. 

Weston,  J.,  before  whom  the  cause  was  tried,  ruled  that  the 
original  survey  controlled  all  the  other  evidence  in  the  case,  and 
directed  a  verdict  for  the  defendants  subject  to  the  opinion  of 
the  court. 

Dana  and  Chase,  for  the  plaintiff. 

Crreenleaf  and  Pike,  contra. 

By  Court,  Mellen,  G.  J.    The  decision  of  this  cause  depends 
upon  the  construction  of  the  deed  of  James  Lloyd,  under  whom 
the  plaintiff  claims.    If,  by  such  construction,  lot  No.  4  con- 
tains the  locus  in  quo,  the  verdict  must  be  set  aside;  if  not,  then 
judgments  must  be  entered  on  the  verdict  in  favor  of  the  de- 
fendants.    It  is  a  well  settled  principle  that  whatever  is  in- 
cluded within  the  bounds  of  a  lot  as  it  was  actually  located 
upon  the  face  of  the  earth,  is  to  be  considered  as  a  part  of  such 
lot;  and  to  use  the  language  of  the  court  in  the  case  of  Pike  v. 
Dyke,  2  Greenl.  213,  **  where  lots  have  been  granted  designated 
by  number  according  to  a  plan  referred  to  which  has  resulted 
from  an  actual  survey,  the  lines  and  corners  made  and  fixed  by 
that  survey  have  been  uniformly  respected  in  this  state  as  de- 
termining the  extent  and  bounds  of  the  respective  lots."    It  is 
admitted  that  by  the  plan  of  Ingalls,  referred  to  in  Mr.  Lloyd's 
deed,  the  locus  in  quo  is  no  part  of  lot  No.  4,  but  belongs  to 
lot  No.  1,  and  the  case  finds  that  by  the  original  survey  and 
location  it  was  no  part  of  lot  No.  4.     In  other  words,  the  actual 
survey  and  location,  and  the  plan  agree.     It  is  true  that  by  the 
caae  it  appears  that  Perley's  plan  and  that  of  Ingalls  do  not 
agree;  but  this  recent  survey  and  ascertained  variance  can  not 
affect  the  question.     It  arises,  probably,  by  considering  the 
pond  as  haviug  been  actually  surveyed  and  correctly  laid  down 
on  the  plan,  and  then  measuring  northwardly  from  the  margin 
of  the  pond,  as  laid  down,  to  ascertain  the  north  line  of  lot  Ko. 
4.     But  this  process  is  fallacious  and  must  be  rejected,  because 
Ingalls  testified  on  the  trial  that  the  pond  was  laid  down  on  the 
plan  by  conjecture.     It  is  otherwise  as  to  the  lines,  for  it  ia 
admitted  **  that  the  lines  and  courses  of  the  lots  laid  down  on 
said  plan  were  actually  surveyed,  except  a  part  of  the  check 
lines,"  and  the  line  in  dispute  is  not  one  of  these,  ''and  marked 
and  certified  to  have  been  surveyed  on  the  original  plan."     It 
was  admitted  in  the  argument  that  this  plan  had  been  made  for 
the  use  of  Mr.  Lloyd,  and  that  when  he  caused  it  to  be  made 
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be  was  the  owner  of  the  whole  tract  Btmrejed,  of  which  the  lots 
in  qneetion  are  a  part.  To  this  plan,  with  the  above-named 
certificate  upon  it,  he  refers  in  his  deed,  and  by  this  description 
and  reference  he  and  his  grantee  must  be  bound.  For  these 
reaBons  we  are  all  of  opinion  that  the  instructions  of  the  judge 
were  correct^  and  therefore  there  must  be  judgment  on  the  ver- 
diet 


Geayes  V.  F: 


m:i[^r 


fS  QSKEHUUV,  09.] 

A  Lot  GaiirrxD  FaomiKO  on  and  bounded  by  a  river  wiU  extend  to  the 

river,  although  the  aide  linee  thereby  croes  a  point  formed  by  the  jnno* 

tion  of  a  branch  with  the  principal  river. 
Av  OFcnoir  Prxvioublt  Formxd  bt  a  Rzvebeb  upon  a  caee  submitted  to 

him  is  no  objection  to  the  report,  if  it  appear  that  his  mind  was  open  to 

oonvietion* 

TanPAsa  quare  dausum,  for  entry  upon  the  plaintiff's  flats, 
being  a  point  of  land  made  by  the  junction  of  Molasses  creek 
with  Cathanoe  river.  The  parties,  plaintiff  and  defendants, 
daimed  two  lots,  A  and  B,  respectively,  from  a  common  grantor. 


A.  nstatum  lot. 


B.  Beftodsufk  lot. 


a.  The  loeut  im  quo. 


James  Bowdo'n,  esq.  In  the  deeds  of  conveyance  dated  in 
1780  the  lots  were  described  as  bounded  '*  easterly  on  said 
river,"  and  were  said  to  be  nuurked  A  and  "B,   respectively. 
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The  defendants  contended  that  one  of  the  side  lines  of  plaint- 
iff's lot  A  did  not  cross  a  certain  branch  of  the  river  aod  ran 
up  to  the  river,  bat  that  it  stopped  at  the  branch  and  thereby 
left  the  flat  between  it  and  the  river  as  a  part  of  their  lot.  The 
matter  was  referred  to  arbitrators,  and  a  plan  of  a  survey  made 
by  one  Merrills,  in  1772,  was  introduced  by  the  defendants  in 
support  of  their  pretensions. 

The  lots  in  point  of  fact,  upon  actual  survey  were  situated 
as  shown  by  the  continued  lines  in  the  adjoining  plan.  The 
referees  reported  in  favor  of  the  plaintiff,  that  the  side  lines  of 
lot  A  should  extend  to  Cathance  river.  The  defendants  ob- 
jected to  the  report,  and  among  other  grounds  assigned  that 
one  of  the  referees  had  formed  an  opinion  before  the  matter 
had  been  submitted.  The  court  overruled  the  objections^ 
whereupon  defendants  excepted. 

Allen,  in  support  of  the  exceptions. 

Orr,  contra. 

By  Court,  Weston,  J.  There  being  no  question  about  the 
side  lines  of  the  lots  A  or  B,  the  flat?  in  controversy  belong 
to  the  plaintiff,  as  the  owner  of  A,  if  that  lot  extends  to  the 
river.  The  title  of  both  the  parties  to  their  respective  lots  is 
derived  from  a  conveyance  by  James  Bowdoin  of  lot  A  to 
Abraham  Preble,  jun.,  and  of  lot  B  to  Abraham  Preble.  By 
that  conveyance  lot  A  is  bounded  easterly  on  Cathance  river; 
lot  A  then  very  clearly  embraced  these  flats.  It  is  contended, 
however,  that  this  plain  and  necessary  result  is  to  be  controlled 
and  modified  by  a  certain  plan,  made  by  John  Merrill,  in  1772, 
upon  which  these  lots  were  delineated.  No  plan  is  referred  to 
or  mentioned  in  Bowdoin's  deed;  but  it  is  urged  that  the 
designation  of  the  lots  by  letters  implies  and  supposes  a  plan^ 
This  does  not  necessarily  follow.  A  survey  might  be  made, 
and  the  lots  now  owned  by  the  parties,  and  the  rear  lots  upon 
which  they  were  bounded,  might  receive  the  names  of  A,  B, 
C  and  D,  without  making  a  plan.  And  if  a  plan  was  made, 
and  A  did  not,  as  laid  down  upon  it,  go  to  the  river;  if  the 
owner  did  not  refer  to  the  plan,  and  thought  proper  distinctly 
and  expressly  to  extend  it  to  the  river  in  his  conveyance,  he 
had  a  perfect  right  so  to  do;  and  the  grantee  would  hold  ac- 
cordingly. But  if  the  plan  exhibited  to  the  referees,  and  now 
produced  to  the  court,  had  been  referred  to,  the  limits  of  A 
would  not  thereby  be  curtailed.  By  that  plan  the  whole  east- 
erly line  of   A  is  bounded  on  Cathance  river.    It  is  true, 
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Uolaases  creek  is  there  represented  as  entering  upon  the  south 
dde  of  B,  and  extending  northerly  thereon;  whereas,  in  fact, 
it  enters  upon  A.  But  this  mistake  in  the  location  of  the  creek 
does  not  change  the  rights  of  the  parties.  The  creek  is  not 
giyen  as  a  boundary  in  the  deed;  bat  each  lot  is  expressly 
boanded  on  the  river,  both  in  the  deed  and  on  the  plan.  When 
the  rarvey  was  made  the  waters  of  the  river  might  have  been 
80  high  that  the  mouth  of  the  creek  might  appear  to  the  eye  to 
be  on  B,  and  this  may  account  for  its  having  been  thus  de- 
lineated; but,  however  occasioned,  this  error  in  the  part  of  the 
plan,  altogether  immaterial  in  fixing  the  location  of  the  lots, 
can  have  no  legal  influence  in  the  decision  of  the  cause. 

As  to  the  objection  to  one  of  the  referees,  it  appeared  that 
prior  to  the  hearing,  being  acquainted  with  the  premises,  he 
had  a  strong  impression  in  regard  to  the  merits  of  the  case  in 
controversy:  but  he  insisted  that  his  mind  was  open  to  convic- 
tion; that  he  bad  no  prejudice  against  the  defendants,  and  that 
he  was  prepared  to  give  due  weight  to  whatever  niight  be 
o&red  or  urged  in  their  favor.  Beferees  are  chosen  and 
selected  by  the  parties;  and  not  unfrequently  from  the  knowl- 
edge they  are  supposed  to  possess  of  the  facts  and  principles 
which  should  influence  their  decision.  If  at  the  time  of  their 
award  they  should  avow  that  the  opinion  they  then  gave  was 
one  which  they  had  entertained  prior  to  the  hearing,  and  that 
nothing  had  appeared  to  change  it,  although  their  minds  were 
open  to  conviction,  and  no  imputation  of  unfairness  could 
otherwise  rest  upon  them,  the  court  might,  in  the  exercise  of 
their  discretion,  accept  their  report.  In  this  case  it  is  apparent, 
from  facts  which  are  undisputed,  that  the  decision  of  the  ref- 
erees was  in  accordance  with  law,  and  that  they  could  not,  with- 
out violating  law,  have  decided  otherwise. 

The  exceptions  are  overruled,  and  the  judgment  of  the  court 
bdow  affirmed. 


Cited  in  Hteien  ▼.  Fowler,  2  Wall  131,  in  support  of  the  following  prop- 
ontion:  "  Pnustice  of  refemng  pending  actions  nnder  a  rule  of  oonrt,  by 
oanaent  of  parties,  was  well  known  at  common  law,  and  the  report  of  the 
nlerees  appointed,  when  regularly  made  to  the  court,  porsuant  to  the  rule 
of  nference,  and  doly  accepted,  is  now  nniversally  regarded  in  the  state 
soorts  as  the  proper  foundation  of  judgment." 
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Dearbobn  V.  Parks. 

[6  Gbxbklxav,  81.] 

Statute  oj  Frauds. — A  promlBe  to  answer  for  the  debt  of  another,  founded 
on  a  consideration,  moving  between  the  newly  contracting  partieSp  is 
not  within  the  statute  of  frauds,  and  need  not  be  in  writing. 

pROPEB  Pabties,  Who  abe. — If  one  person  makes  a  promise  to  another  for 
the  benefit  of  a  third,  the  latter  may  maintain  an  action  upon  it. 

AcnoN  for  money  had  and  received.  Pleas,  general  issue  and 
statute  of  limitations.  Heald  purchased  of  the  Monmouth 
Academy  in  December,  1813,  a  tract  of  land  for  which  he  gave 
his  four  notes,  payable  in  four  successive  years,  interest  pay* 
able  annually.  A  few  months  later  Heald  sold  the  land  to  de- 
feudant,  and  the  latter  retained  as  much  of  the  purchase-money 
as  would  pay  the  notes  remaining  unpaid,  and  promised  Heald 
that  he  would  pay  the  same.  This  promise  he  repeated  to 
Heald  as  late  as  September,  1816.  This  action  was  commenced 
in  October,  1823,  by  plaintiff,  as  treasurer  of  the  academy. 
Verdict  was  taken  for  plaintiff  for  the  amount  of  the  notes,  and 
simple  interest,  subject  to  the  opinion  of  the  court. 

Bortelle,  for  defendant.  1.  There  was  no  privity  of  contract 
between  the  parties  to  the  action;  2.  Plaintiff's  cause  of  action 
was  barred  by  the  statute  of  limitations:  MiJier  v.  Adamn^  16 
Mass.  456;  Bishop  y.  LiiUe^  3  Greenl.  405;  3.  That  the  promise 
of  defendant  was  to  pay  the  debt  of  another,  and  must  be  in 
writing:  Leonard  v.  Vredenburgh,  8  Johns.  29  {5  Am.  Dec.  317]; 
SlceUon  v.  Brewster ^  8  Johns.  376. 

Sprague,  contra.  The  point  of  privity  in  cases  like  the  preeent 
is  well  settled :  Arnold  v.  Lyman^  17  Mass.  400  [9  Am.  I>ec. 
154];  Hall  v.  Marston,  Id.  579;  Freeman  v.  Otis,  9  Mass.  276 
[6  Am.  Dec.  66].  It  was  not  necessary  that  defendant  should 
actually  receive  money  in  his  hands;  it  is  enough  that  he  re- 
ceive anything  of  value,  for  which  he  undertook  to  pay  money: 
Randall  v.  Richy  11  Mass.  494;  Longchamp  v.  Kenney,  1  Dou^. 
137.  Defendant's  promise  was  to  pay  his  own  debt,  not  an- 
other's. By  receiving  the  land,  he  became  debtor  to  pay  the 
consideration,  partly  to  his  grantor,  partly  to  the  plaintiff,  by 
his  express  stipulation :  Leonard  v.  Vredenburgh,  8  Johns.  38  [5 
Am.  Dec.  317];  Skelton  v.  Brewster,  Id.  376;  Packard  y.  Rich- 
ardson,  17  Mass.  140  [9  Am.  Dec.  123];  Gold  v.  Phiilips,  10 
Johns.  412;  Myers  v,  Morse,  15  Id.  426;  Colt  y.  Root,  17  Mass. 
236. 
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Bj  Court,  Weston,  J.  In  Leonard  v.  Vrederiburgh  [5  Am. 
Dec.  317],  cited  in  the  argument,  Kent,  C.  J.,  distinguishes 
three  classes  of  cases  in  ivhich  one  person  undertakes  to  pay 
for  another:  1.  Where  the  principal  and  collateral  promises  ate 
made  at  the  same  time,  and  are  founded  upon  the  same  con- 
sideration; 2.  Where  the  collateral  promise  is  subsequently 
made,  in  which  case  some  further  consideration  must  be  shown; 
3.  Cases  in  which  the  promise  to  pay  the  debt  of  another  arises 
from  some  new  and  oiiginal  consideration  of  benefit  or  harm, 
moving  between  the  newly  contracting  parties.  The  last  class 
he  holds  not  to  be  within  the  statute  of  frauds*  And  Serg. 
Williams,  1  Saund.  211,  note  2,  lays  down  the  law  to  be,  that 
where  the  promise  is  founded  upon  some  new  considetetion, 
sufficient  in  law  to  support  it,  and  is  not  merely  for  the  debt  of 
another,  although,  in  effect,  the  undertaking  be  to  answer  for 
another  person,  it  is  considered  as  an  original  promise,  and  not 
within  the  statute.  Beed  v.  Nash^  1  Wils.  805,  and  WUliama  v. 
Lq>er^  3  Burr.  1886,  are  authorities  to  the  same  point.  This 
principle,  also,  was  fully  recognized  in  CoU  v.  Boot,  17  Mass. 
236,  cited  in  the  argument. 

Bat  it  is  urged  that  admitting  the  correctness  of  the  doctrine 
stated,  the  promisee  should  be  privy  to  the  new  consideration, 
and  that  in  this  case  he  is  a  stranger  to  it.  Comyn,  Dig.  As- 
sumpsit, £.,  states  that  upon  a  promise  to  B.  to  pay  twenty 
pounds  to  an  infant  at  his  full  age,  and  to  educate  him  in  the 
meantime,  the  infant  shall  have  the  action.  And  that  if  the 
money  be  given  to  A.  to  deliver  to  B.,  B.  may  have  the  action. 
Bolle's  Abridgement  is  cited  by  him  as  an  authority.  In  Dut- 
ion  V.  Pool,  the  father  of  the  plaintiff's  wife  being  seised  of  a 
wood,  which  he  intended  to  sell  to  raise  fortunes  for  younger 
children,  the  defendant,  being  his  heir,  in  consideration  that  he 
would  forbear  to  sell  it,  promised  to  pay  his  daughter,  the 
plaintiff's  wife,  one  thousand  pounds,  for  which  the  action  was 
brought;  and  it  was  held  that  the  plaintiff  might  well  maintain 
it.  This  decision  was  affirmed  in  the  exchequer  chamber.  In 
Martyn  v.  Hinde,  Cowp.  437,  the  plaintiff  declared  against  the 
defendant,  rector  of  A.,  upon  an  instrument  in  writing,  whereby 
the  defendant  promised  the  plaintiff  to  retain  him  as  curate, 
until,  etc.,  and  to  allow  him  fifty  pounds  per  annum.  The 
instrument  produced  in  evidence  was  a  certificate  addressed  to 
the  bishop,  whereby  the  defendant  nominated  the  plaintiff  his 
curate,  and  promised  to  allow  him  fifty  pounds  per  annum, 
until  otherwise  provided.     Upon  this  evidence,  after  argument. 


208  DsikBBOBN  V.  Pabes. 

the  plaintiff  was  held  entitled  to  recover  against  the  defendant. 
And  in  Marckington  y.  Vernon^  1  Bos.  &  P.  101,  note  b,  Boiler, 
J.,  says:  ''If  one  person  makes  a  promise. to  another  for  the 
benefit  of  a  third,  the  third  may  maintain  an  aotion  upon  it." 

The  same  doctrine  has  been  expressly  adopted  in  New  York: 
Schermerhom  v.  Vanderheyden,  1  Johns.  139  [3  Am.  Dec.  304]; 
Chid  y.  Phillips,  10  Johns.  412,  cited  in  the  argument.  In 
Arnold  y.  Lyman,  17  Mass.  400  [9  Am.  Dec.  104],  cited  by  the 
counsel  for  the  plaintiff,  a  promise  to  A.  for  the  benefit  of  B., 
was  holden  to  inure  to  B.,  who  sustained  an  aotion  thereupon  in 
his  own  naule.  And  in  HaU  y.  Marston,  also  cited  from  the 
same  volume,  a  party  receiving  money  from  the  original  debtor, 
with  directions  to  pay  it  to  his  creditor,  was  holden  liable  to 
such  creditor,  although  he  made  no  express  promise  to  any  one 
to  pay  him.  In  this  case  Parker,  0.  J.,  states,  that  ''  it  seems 
to  have  been  well  settled,  heretofore,  that  if  A.  promises  B.« 
for  a  valuable  consideration,  to  pay  to  C,  the  latter  may  maintain 
assumpsit  for  the  money. "  And  he  further  says,  ' '  The  principle 
of  this  doctrine  is  reasonable,  and  consistent  with  the  character 
of  the  action  of  assumpsit  for  money  had  and  received." 

In  cases  of  this  description,  although  the  promisor  undertakes 
to  pay  the  debt  of  another,  yet  he  thereby  pays  his  own  debt; 
and  that  constitutes  the  operative  mode  and  inducement,  by 
which  he  is  actuated.  To  him  it  must  be  a  matter  of  indiffer- 
ence, whether  he  pays  directly  to  his  creditor,  or  to  his  assignee. 
He  pays  no  more;  and  he  can  be  holden  to  pay  but  once. 

These  are  not  cases  within  the  meaning  of  the  statute,  which 
requires  evidence,  not  susceptible  of  being  easily  perverted  by 
fraud  or  perjury,  before  one  man  can  be  held  obliged  to  pay  the 
debt  of  another,  and  trust  to  his  solvency  for  i^eimbursement. 
But  if  the  original  debtor  has  paid  him  an  adequate  considera- 
tion therefor,  either  by  the  discharge  of  a  debt  due  to  himself,  or 
by  depositing  money  with  him  for  the  express  purpose,  and  the 
party  thereupon  promises  to  pay  as  directed,  why  should  not 
the  undertaking  inure  to  him,  for  whose  benefit  it  is  intended? 
As  this  can  not  operate  to  the  injury  of  the  promisor,  there  is 
no  reason  why  the  law  should  require  evidence  of  a  more  certain 
character,  to  prove  the  substitution,  than  to  prove  the  promise 
directly  to  him  from  whom  the  consideration  moved.  We  are, 
therefore,  of  opinion,  that  this  is  not  a  case  within  the  statute 
of  frauds;  and  that,  according  to  the  authorities,  the  alleged 
want  of  privity  constitutes  no  sufficient  objection  to  a  recovery 
on  the  part  of  the  plaintiff. 
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The  defendant  reserved,  by  the  direction  and  consent  of  Heald, 
of  whom  he  purchased,  a  sufficient  portion  of  the  purchase- 
money  to  pay  the  notes  in  question.  When,  therefore,  the 
plaiotiff  had  a  right  to  demand  it,  he  might  well  declare  for  it 
as  for  so  much  money  had  and  received  to  his  use.  If  the  de- 
fendant did  not  actually  receive  money  he  received  that  for 
which  he  agreed  to  pay  a  certain  sum  in  money,  part  of  which 
was  appropriated  in  his  hands  to  pay  the  plaintiff. 

For  such  part  of  the  amount  as  had  been  due  six  years,  prior 
to  the  commencement  of  the  action,  which  was  in  October,  1823, 
the  plaintiff  is  barred  by  the  statute  of  limitations.  For  such 
portion  as  becomes  due  within  that  period,  he  may  recover. 
This  rule  being  applied,  all  the  notes  are  barred,  except  that 
which  became  due  last;  and  as  the  interest  was  payable  annually, 
the  plaintiff  can  not  be  allowed  upon  this  note  that  part  of  the 
iuterest,  which  became  due  more  than  six  years  prior  to  the 
action. 

The  verdict  being  amended  in  conformity  with  this  opinion, 
judgment  is  to  be  rendered  thereon. 


Kennebeo  Baioc  V. 


irtKiM: 


(6  GBmoAAV,  180.] 
Gnmro  Fubthbb  Tdo  to  the  muker  of  a  prominoiy  note,  in  pursuance  of 
an  agreement  therefor,  will  dischai^  the  sorety  who  has  requested  the 
payee  to  collect  from  the  principal. 

AssuMPsrr  on  a  promissory  note  against  Tuckerman,  as  maker. 
The  note  was  a  joint  and  several  one,  payable  fifty-seven  days 
from  date,  with  grace,  and  signed  by  Adams,  with  two  sureties. 
Before  the  note  was  discounted  at  plaintiff's  bank  the  defendant 
wrote  his  name  across  the  back.  The  defense  was,  neglect  to 
sue  the  maker  for  several  years,  in  pursuance  of  an  agreement 
for  forbearance,  notwithstanding  defendant's  request  that  the 
note  be  collected.     Verdict  for  the  plaintiff  by  consent. 

Sprague,  for  the  defendant,  urged  that  his  liability  was  that 
of  an  indorser  merely:  Herrick  v.  Carman,  12  Johns.  159;  Nel-- 
w«  V.  Duboi8,13  Id.  175;  Campbell  v.  Butler,  14  Id.  349;  Jill- 
man  V.  Wheeler,  17  Id.  326;  that  whatever  the  original  liability 
might  have  been,  it  was  now  absolved,  both  by  the  right  of  the 
phuntifb  to  enforce  their  remedy  against  the  priucipal,  and  by 
their  having  given  him  new  and  further  credit :  Ludh/w  v.  Simond^ 
2  Cai.  Gas.  1  [2  Am.  Dec.  291];  Boynton  v.  Hubbard,  7  Mass* 
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118;  Rathbone  v.  Warren,  10  Johns.  587;  Bees  v.  BvrringUm^  2 
Ves.  jun.  540:  DumL  v.  TroBk,  12  Mass.  166;  Ayleit  v.  Bartford^ 
2  W.  Bl.  1817;  Pain  v.  Packard,  13  Johns.  174  [7  Am.  Dec.  369]; 
King  v*  Baldwin,  17  Id.  384  [8  Am.  Dec.  715]. 

E.  2\  Warren,  contra,  Ho  indulgence  to  the  principal  can 
discharge  sureties  or  indorsers,  unless  it  is  such  as  to  affect  the 
contract  itself  and  impair  their  remedy  over:  While  v.  H&wland, 
9  Mass.  314  [6  Am.  Dec.  71];  Hunt  v.  Bridgham,  2  Pick.  581  [13 
Am.  Dec.  458];  Crane  v.  NeweU,  Id.  612  [13  Am.  Dec.  461];  3 
Stark.  Ev.  1389,  note. 

By  Court,  Mellbn,  G.  J.  The  defendant  having  signed  his 
name  in  blank,  on  the  back  of  the  note  in  question,  has  made 
himself  answerable  in  the  same  manner  as  though  he  had  signed 
it  in  the  usual  form,  as  the  other  promisors  did.  All  the  four 
persons  are  to  be  considered  as  having  promised  jointly  and  sev- 
erally. The  only  question  is,  whether  the  defendant  who,  it  is 
admitted,  was  only  a  surety  with  others  for  Benjamin  Adams, 
the  principal,  has  been  discharged  from  his  original  liability  by 
reason  of  the  transactions  which  took  place  between  the  bank 
and  the  principal.  This  original  liability  of  the  defendant  as  a 
copromisor,  seems  established  by  the  cases  of  Carver  v.  Warren, 
6  Mass.  545;  White  v.  Howland,  9  Mass.  314  f6  Am.  Dec.  71]; 
and  Moies  v.  Bird,  11  Mass.  436  [6  Am.  Dec.  179]. 

As  to  the  main  question  the  facts  are  few  and  simple.  The 
note  continues  to  lie  in  the  bank  from  the  time  it  was  discounted 
until  May,  1825,  nearly  eight  years,  not  renewed  in  form;  but 
the  plaintiffs  agreed  with  the  principal  to  allow  him  further  time, 
and  the  principal,  every  sixty  days,  paid  the  interest  on  the  note 
in  advance,  during  the  above  period.  This  course  of  proceeding 
was  pursued  probably  for  convenience;  and  as  between  the  bank 
and  the  principal  at  least  was  equivalent  to  a  renewal  of  the  note 
every  sixty  days;  and  the  receipt  of  interest  in  advance  for  sixty 
days  was  an  agreement  to  give  credit  for  that  term. 

The  transaction  can  admit  o(  no  other  construction,  consist- 
ently with  honesty  and  fairness;  and  it  could  not  have  been 
considered  in  ady  other  manner  by  the  parties  immediately  con- 
cerned. It  has  been  said  that  parol  agreements  can  not  be 
xnade  by  a  corporation;  but  they  may  be  and  usually  are  by 
bank  directors,  in  relation  to  subjects  of  this  nature;  we  there- 
fore do  not  deem  this  a  valid  objection.  By  the  report,  it  does 
not  appear  that  this  long  delay  and  course  of  proceeding  wen 
even  known  to  the  defendant;  it  is  stated  to  have  taken  place 
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after  he  had  requested  the  plaintiffs  to  collect  the  note  of  the 
principal.  It  remains  only  for  ua  to  apply  the  law  to  these 
facts.  A  mere  delay  to  sue  the  principal  and  collect  the  money 
of  him,  does  not  discharge  the  surety,  as  is  admitted  by  the  d(t- 
fendant's  counsel,  and  is  established  by  Locke  v.  United  >  talea^  3 
Uason,  446;  and  by  numerous  other  decisions,  which  are  col- 
lected in  the  case  of  Hunt,  Executor,  ▼.  Bridgham  et  oZ.,  2  Pick. 
581  [13  Am.  Dec.  458];  provided  such  delay  be  unaccompanied 
by  fraud,  or  an  agreement  not  to  prosecute  the  principal.  But 
in  the  same  case,  and  those  therein  cited,  it  is  also  settled  that 
such  an  agreement  does  discharge  the  surety;  and  in  Pain  y. 
Packard,  13  Johns.  174  [7  Am.  Dec.  369];  and  King  y.  Baldwin^ 
17  Id.  384  [8  Am.  Dec.  715];  in  each  of  which  there  was  a  re- 
quest by  the  surety  to  proceed  against  the  principal,  and  a  pro- 
longation of  credit  to  him,  though  there  was  no  contract  for 
delay,  it  was  decided  that  the  surety  was  discharged.  In  the 
case  at  bar,  all  three  of  the  circumstances  which  haye  been  con- 
sidered as  tending  to  the  discharge  of  a  surety  are  found  to 
exist;  there  was  long  delay  and  repeated  credit  given  to  the 
principal;  there  was  a  request  by  the  surety  to  collect  the  note 
of  him;  and  there  was  an  agreement  on  the  part  of  the  plaintiff 
to  give  farther  time;  pursuant  to  which  all  proceedings  against 
the  principal  have  been  delayed.  On  these  facts,  the  action  oaa 
not  be  maintained. 
Verdict  set  aside  and  nonsuit  entered. 


IvDVLOEircB  TO  Prdtoifal  Rblsasiko  Susstt.-— See  Buchanan  y.  Bard* 
kg,  1  Am.  Deo.  387;  Baird  v.  Rlee,  Id.  497;  BuiUr  v.  HamUtan,  2  Id.  692; 
CowmtBtiunera  y.  Boss,  5  Id.  383;  PeopU  y.  Jantten,  Id.  275,  and  note;  Pcun 
y.  Padbard,  7  Id.  369,  and  note;  Fulton  y.  MaOhews,  8  Id.  261. 


Gabdineb  v.  NuTTmo. 

[5  OiasnjtAV,  140.1 

As  AoKVOWUEDOiCBNT  OR  Nkw  Promisb,  by  the  maker  of  a  promiaMrj 

note,  does  not  affect  the  right  of  collateral  parties. 
Ikb  AxjiOWAHCB  or  A  Note  as  a  daim  against  the  estate  of  a  deceased  in- 

solyent,  by  a  goarantor  of  the  note  appointed  commissioner  of  the  estate^ 

can  not  be  oonstraed  an  acknowledgment  by  him,  so  as  to  stop  the  nm- 

ning  of  the  statate  as  against  him. 
to  AX  AoB££o  Statement  otp  Facts,  where  there  is  no  special  limitatioii« 

the  defendant  should  have  judgment,  if  the  facts  would  yerify  any 

plea  which  would  be  a  bar  to  the  action. 

AsBUKPsrr  against  Nutting  and  others,  as  collateral  guaran* 
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tors  of  a  promissory  note.    The  opinion  states  the  case,  which 
came  before  the  court  on  an  agreed  statement. 

Allen,  for  the  plaintiff. 

Evans,  contra,  to  prove  that  the  admissions  of  a  principal 
debtor  would  not  bind  collateral  stipulators,  cited  2  Stark. 
Ev.,  893,  896,  897;  Bangs  v.Eall,  2  Pick.  368  [13  Am.  Dec. 
437];  Danforth  v.  Cvlver,  11  Johns.  146  [6  Am.  Dec.  361];  Law- 
rence  v.  Hopkins,  13  Id.  288;  Clementson  v.  Williams,  8  Cranch, 
74;  Rowcroft  v.  Ijomas,  4  M.  &  S.  458;  Hillings  v.  Shaw,  7 
Taun.  608;  Perley  v.  LiUle,  3  Greenl.  97;  PiUani  v.  Foster,  2 
Dow.  &  Ry.  363. 

By  Court,  Weston,  J.  This  is  an  action  of  assumpsit  against 
the  defendants,  as  guarantors  of  a  note  of  hand.  Under  leave 
to  plead  double,  they  pleaded  first,  the  general  issue;  secondly, 
the  statute  of  limitations;  subsequently  to  which  the  parties 
liave  submitted  the  cause  to  the  determination  of  the  court, 
upon  an  agreed  statement  of  facts.  From  this  it  appears  that 
on  the  ninth  of  July,  1819,  the  firm  of  George  and  Ira 
Qetchell  gave  their  negotiable  note  to  the  defendants  for 
aeyenty-five  dollars,  payable  in  five  months.  On  the  twenty- 
ninth  of  September,  1819,  the  defendants  transferred  said  note 
to  the  plaintiff,  and  subscribed  the  following  words  written 
thereon:  ''We  hereby  guarantee  the  payment  of  the  within." 
The  Getchells,  the  makers,  were  copartners.  In  the  summer 
of  1822,  Ira  deceased.  His  estate  was  represented  insolvent, 
and  the  defendant.  Nutting,  appointed  one  of  the  commis- 
eioners  to  receive  and  examine  the  claims  of  creditors.  The 
note  in  question  was  laid  before  them  by  the  plaintiff,  allowed, 
and  a  dividend  received  by  him  of  thirty-nine  dollars  and  fifty 
cents.  At  the  time  of  presenting  the  note  for  allowance,  the 
defendant,  Nutting,  expressed  to  the  plaintiffs  agent  his  sur- 
prise that  it  had  not  been  collected,  and  inquired  from  whom 
he  expected  to  collect  the  balance,  which  Ira's  estate  might  not 
pay;  and  was  told  in  reply  that  the  plaintiff  would  look  to  the 
defendants;  whereupon  Nutting  denied  their  liability.  Ira 
Oetchell  was  solveut  for  more  than  two  years  after  the  note  be- 
came due;  and  George,  after  that  period,  was  employed  by  the 
plaintiff  upon  several  important  contracts,  and  received  from 
him,  from  time  to  time,  considerable  sums  of  money.  The 
plaintiffs  never  applied  to  the  Getchells  for  the  payment  of  this 
note,  or  made  any  demand  upon  the  defendants  therefor,  until 
«ince  the  commencement  of  the  last  year. 
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The  connsel  for  the  defendants  rest  their  defense  upon  two 
groonds:  1.  That  the  plaintiff,  by  his  negligence  and  remiss- 
ness, has  lost  his  remedy  against  them  as  guarantors;  2.  That 
he  is  barred  by  the  statute  of  limitations.  The  counsel  for  tho 
plaintiff  contends  that  the  latter  point  is  not  open  to  the  de- 
fendants, inasmuch  that  it  was  not  expressly  reserved  to  them 
in  the  case  presented  to  the  court.  To  this  it  may  be  replied 
that,  being  pleaded  and  the  facts  agreed,  it  may  be  considered 
as  ODe  of  the  questions  directly  submitted,  whether  the  de^ 
fense  is  sustained  upon  this  ground.  But  independent  of  the 
plea,  in  an  agreed  state  of  facts  the  principle  is,  if  there  be  na 
special  limitation  in  the  statement  that  the  defendant  is  to 
have  judgment,  if  the  facts  would  verify  any  plea,  which  would 
be  a  bar  to  the  action. 

The  note  became  due  and  the  action  accrued  against  the  de- 
fendants on  the  ninth  of  December,  1819.     The  present  action 
was  commenced  in  March,  1826,  more  than  six  years  thereafter— 
wards.    The  action  was  then  barred,  unless  it  appear  to  hxve- 
been  taken  out  of  the  statute  by  a  new  promise.    And  it  iB>in— 
siated  that  the  claim  made  before  the  commissioners  and  it8« 
allowanee  is  taihtamonnt  to  a  new  promise,  both  on  the  part  ot< 
the  makers  and  of  the  defendants.     Several  authorities  have- 
been  cited  to  show  that  it  has  this  effect  as  it  respect»  the? 
makers;  and  it  is  contended  that  an  admission  and  promise  tyr 
one  of  several  persons  jointly  and  severally  liable,  defeats  the 
operation  of  the  statute  as  it  respects  the  whole.    But  in  this 
ease  the  makers  and  the  defendants  were  never  jointly  liable  to 
the  plaintiff.     The  undertaking  of  the  defendants  was  inde* 
pendent  of  and  collateral  to  that  of  the  makers.     Neither  of 
these  collateral  parties  has  a  right  to  affect  or  vary  the  liability 
of  the  other.     Each  may  rest  upon  any  legal  ground  of  defense 
which  no  admission  of  the  other  can  defeat.     There  can  be  no 
question  that  a  party  attempted  to  be  charged  as  the  indorser 
of  a  negotiable  note,  may  be  protected  by  the  statute  of  limi- 
tations, notwithstanding  the  maker  may  have  a  direct  and 
positive  promise  to  pay  the  same  within  six  years. 

But  it  is  further  contended  that  the  allowance^of  this  note  by 
Nutting,  one  of  the  defendants,  as  commissioner,  ought  by  law 
to  have  the  effect  of  a  new  promise  on  his  part.  There  is  cer- 
tainly little  foundation  for  this  position;  as  the  case  finds  that 
he  made  protestation  at  the  time  that  he  was  not  liable.  But 
independent  of  that  the  allowance  was  a  mere  act  of  official 
duty  which  he  had  undertaken  to  perform.     The  note  being 


e. 
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perfect  evidence  of  a  debt  against  the  estate  of  the  deceased, 
he  could  not  do  other  than  allow  it.  The  statute  of  limitations 
had  not  then  attached,  as  it  since  has,  by  lapse  of  time;  and 
we  perceive  nothing  in  the  case  which  can  legally  deprive  the 
defendants  of  their  right  to  insist  upon  it  as  a  bar  to  the 
plaintiffs  action.  Being  satisfied  that  the  defense  is  supported 
vpon  this  ground,  it  becomes  unnecessary  to  consider  the  other 
point  raised  in  this  case  by  the  counsel  for  the  defendants. 

According  to  the  agreement  of  the  parties  the  plaintiff  is  to 
become  nonsuit,  and  the  defendants  to  be  allowed  their  costs. 


Whttb  v.  Philbbioe. 

[6  OmnjuY,  14r7.J 
'  JunoHnrr  ur  Tbovbb  on  which  execution  has  laBned  bat  not  niitiiflad,  ii  a 
bar  to  an  action  of  treepass  brought  by  the  aame  plaintiff  against  another 
person  for  taking  the  same  goods. 

Trespass  de  bonis  asportatis.  The  defendant,  a  coroner »  had 
seized  the  goods  in  execution  at  the  suit  of  Benjamin  Adams 
against  one  Levi  Barrett,  for  which  taking  the  plaintiff  brought 
trover  against  Adams  and  recoTcred  judgment.  But  not  being 
able  to  obtain  satisfaction  on  the  execution,  Adams  having  ab> 
sconded,  the  plaintiff.  White,  brought  this  action  for  the  orig- 
iDal  taking.  The  question  submitted  was  whether  this  action 
was  maintainable. 

BouteUe^  for  the  plaintiff,  contended  that  it  was  not  the  judg- 
ment in  trover  that  would  bar  this  action  but  the  satisfaction 
thereof,  and  that  as  the  judgment  had  not  been  satisfied  this 
action  would  lie:  Bro.  Abr.  Judgment,  98;  Brown  v.  WooUen, 
Telv.  67;  Cro.  Jac.  73;  Moor.  762;  Livingatony.  Biahop,  1  Johns. 
290  [3  Am.  Dec.  830];  Campbell  v.  Phelps,  1  Pick.  62  [11  Am. 
Dec.  139];  Eawson  v.  Turner,  4  Johns.  469;  Drake  v.  MUchell,  3 
East,  251. 

AUen,  contra. 

By  Court,  Wcston,  J.  In  regard  to  the  principal  question 
presented  in  this  case,  there  is  a  great  want  of  clearness  in  the 
authorities.  According  to  the  case  of  Brown  or  Broome  v. 
Wooton^,  cited  from  Yelverton,  the  former  judgment  in  trover 
bj  the  plaintiff  against  Adams's  execution  being  sued  out  there* 
on,  although  without  satisfaction,  is  a  good  bar  to  the  action* 

1.  Brown  t.  iTooMen,  Gro.  Jao.  73;  YelT.  67. 
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The  reason  for  this  decision,  as  there  reported,  is  that  what  was 
before  uncertain  is  by  the  judgment  made  certain;  transitin 
rem  judicaiam;  and  so  altered  and  changed  into  another  nature 
than  it  was  at  first.  Mr.  Metcalf ,  the  learned  editor  of  Yelver- 
ton,  in  his  note  upon  this  authority  says  that  he  finds  no  case 
in  wLlch  the  point  therein  decided  has  been  otherwise  ad- 
judged; but  he  shows  very  satisfactorily  that  the  reason  as- 
signed, namely,  uncertain  damages  having  become  certain  by 
the  first  judgment,  is  not  supported  by  the  authorities.  And 
there  is  as  little  foundation  for  the  opinion,  that  merely  because 
the  original  cause  of  action  had  passed  into  a  judgment  against 
one  of  the  parties  liable,  no  collateral  remedies  for  the  same 
cause  could  be  pursued  against  others  who  were  also  liable.  In 
the  case  of  joint  and  several  obligors  and  promisors,  against 
whom  it  is  a  very  common  practice  to  bring  several  actions,  it 
never  was  pretended  that  a  judgment  in  one  was  a  bar  to  an- 
other. The  case  cited  is  reported  in  Cro.  Jac.  73,  where  the 
reason  assigned  by  Fenner,  J.,  is,  that  in  case  of  trespass,  after 
the  judgment  given,  the  property  of  the  goods  is  changed  so  as 
he  may  not  seize  them  again.  Mr.  Metcalf  admits  that 'if  this 
principle  be  correct  the  decision  may  be  supported  on  that 
ground.  In  Adam  v.  Broughton,  2  Stra.  278^  the  court  decided 
that  a  recovery  in  trover  against  one  vested  the  property  in  him, 
althoagh  he  had  obtained  an  injunction  on  the  judgment;  so 
that  the  plaintiff  could  not,  in  the  second  action,  say  that  the 
goods  were  his.  Chitty,  in  his  treatise  on  Pleadings,  1  Chit. 
76,  says  a  recovery  against  one  of  several  parties  to  a  joint  tort 
frequently  precludes  the  plaintiff  from  proceeding  against  any 
other  party  not  included  in  such  action.  And  he  cites  Broome 
v.TFocton',  in  support  of  this  position.  It  is  laid  down  in  8 
Dane  Ch.  77,  art.  1,  sec.  2,  that  when  the  plaintiff  recovers 
damages  in  trover  for  the  value  of  the  goods,  the  property  of 
them  rests  in  the  defendant. 

So  far  as  a  change  of  property  consequent  upon  the  judg- 
ment constitutes  a  good  defense  to  a  second  action  against 
another  party,  it  is  limited  to  actions  of  trover  and  of  trespass 
de  bonis  aKportaiis^  and  does  not  apply  to  other  actions  of  tres- 
pass. Parker,  0.  J.,  in  Gambell  v.  Phelps,  cited  in  the  argu- 
ment, appears  to  admit  that  both  in  trover  and  in  trespass  de 
bonis  asporkUis,  the  property  rests  in  the  defendant.  This, 
Wilde,  J.,  in  the  same  action  denies,  unless  upon  satisfaction 
of  the  judgment.     And  he  founds  his  opinion  upon  the  princi- 

L  2  etn.  1078.  S.  Brovm  ▼.  WooUen,  Cro.  Jm.  78;  T«1t.  67. 
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pie,  the  payment  of  the  value,  and  not  of  the  judgment^  is 
that  which  operates  a  transfer  of  the  property;  and  this  upon 
the  maxim,  solutio  pretii  emptionis  loco  habetur.  The  party  in- 
jured has  unquestionably  a  right  to  retake  his  goods  peaceably, 
at  any  time  before  judgment.  If  after  that  this  remedy  be 
gone,  it  is  in  consequence  of  his  Toluntary  election  to  have 
judgment  in  damages  for  the  value  of  the  goods,  upon  the  as- 
sumption that  the  other  party  has  carried  them  away,  or  con- 
verted them  to  his  own  use.  For  the  injury  sustained,  in 
which  the  value  of  the  goods  lost  constitutes  the  principal 
ingredient,  he  has  process  of  execution  against  the  property 
and  the  body  of  the  defendant,  which  is  the  highest  civil 
remedy  known  to  the  law.  Upon  this  process  the  property 
taken  or  converted,  if  still  retained  by  the  defendant,  may  be 
seized.  From  the  nature  of  the  remedy  pursued,  damages,  and 
not  the  restoration  of  the  property,  is  the  indemnity  sought. 
There  are  other  modes  of  redress,  at  the  election  of  tiie  party, 
by  which  the  law  will  aid  him  in  reclaiming  his  property  spe- 
cifically. The  authorities,  therefore,  which  determine  that  the 
property  in  the  goods  passes,  by  the  judgment,  to  the  defend- 
ant, where  it  is  taken  for  their  value,  do  not  seem  to  be  hard 
or  unreasonable.  It  is  not  so  obvious  how  this  change  of  prop- 
erty, which  aggravates  the  damages  on  the  part  of  the  plaintiff, 
should  defeat  a  collateral  remedy  against  a  co-trespasser.  The 
reason  assigned  by  Parker,  C.  J.,  in  the  case  last  cited,  is,  thai 
as  by  the  first  judgment,  "  the  properly  of  the  goods  will  vest 
in  the  defendant,  and  as  no  co-trespassers  are  entitled  to  con- 
tribution among  each  other,  it  would  seem  unjust  that  one 
should  have  all  the  property,  and  another  pay  all  the  damages." 
But  the  very  rule  adverted  to,  that  the  law  will  not  enforce 
contribution  among  co-trespassers,  shows  that  its  decisions  are 
not  moulded  vrith  a  view  to  the  adjustment  of  any  equities 
which  may  arise  between  them. 

In  the  case  of  Drake  v.  MUcheU,  3  East,  252,  Lord  Ellen- 
borough  says,  that ''  a  judgment  recovered  in  any  form  of  action 
is  still  but  a  security  for  the  original  cause  of  action,  until  it  be 
made  productive  in  satisfaction  to  the  party;  and,  therefore,  till 
then,  it  can  not  operate  to  change  any  other  collateral  concur- 
rent remedy  which  the  party  may  have."  But  the  case  of 
several  securities  for  the  same  demand,  was  then  under  the  con- 
sideration of  the  court,  and  this  opinion  must  be  held  to  be 
limited  to  actions  founded  on  contract;  and  it  is  so  regarded  by 
Parker,  C.  J.,  in  Campbell  v.  Phelps  fll  Am.  Dec.  139]. 
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Bat  notwithstanding  the  bearing  of  several  cases  to  that  effect, 
it  must  be  held  questionable  whether  a  judgment  merely,  with- 
oat  satisfaction  against  one  co-trespasser  for  goods  carried  away, 
or  against  one  or  several  persons  liable  in  trover,  is  a  bar  to  an 
action  against  the  others.  There  are,  however,  technical  rea- 
sons, and  legal  authorities  in  support  of  the  doctrine,  that  such 
judgment,  if  execution  be  taken  out  thereon,  is  to  be  regarded 
as  a  bar.  And  with  this  qualification,  the  cases,  if  not  entirely 
reconciled,  will  be  found  more  consistent  with  each  other.  It 
is  certainly  an  established  principle  of  law,  that  several  actions 
may  be  brought  for  a  joint  trespass;  and  the  authorities  warrant 
their  prosecution,  at  least,  until  the  amount  of  damages  is  set- 
tled by  verdict.  But  as  the  party  injured  can  have  but  one 
ntisfaction,  be  may  make  his  election  de  mdioribua  damnis;  and 
having  made  it,  he  is  concluded  by  it.  And  herein  this  class  of 
cases  differs  from  collateral  remedies  on  contract;  as,  for  in- 
ttance^  against  the  maker  and  the  several  indorsers  of  a  negoti- 
able note  of  hand.  The  reason  may  be,  that  in  the  former,  the 
sevend  judgments  may  vary  in  amount,  and  as  the  damages  de- 
pend upon  opinion,  and  as  there  may  be  many  just  causes  for 
a  discrimination,,  such  variance  may  be  expected;  but  in  the 
latter,  eaob  will  be  liable  for  the  same  amount,  which  is  to  be 
Moertained  by  calculation.  Now  when  the  plaintiff,  in  a  several 
action  of  the  former  description,  sues  out  execution,  he  makes 
his  election. 

In  Sir  John  Heydon's  caae^  11  Co.  6,  it  was  resolved,  that 
where  several  juries  assess  different  damages  against  several  co- 
trespassers,  the  plaintiff  may  make  his  election  de  meliorUma 
damniB;  but  that  he  can  have  but  one  execution.  And  although 
Kent,  C.  J.,  in  1  Johns.  290;  LivingsUm  v.  Bishop,  [3  Am.  Dec. 
830],  cited  in  the  ai^^ument,  questions  the  extent  of  the  decision 
of  Broome  v.  Wooton,  he  admits  that  as  execution  had  been  sued 
out  on  the  judgment  held  to  be  a  bar,  this  may  be  deemed  an 
election  de  melioribus  damnis,  and  thus  be  held  sufficient  to  fore- 
dose  other  collateral  remedies. 

Upon  the  whole,  as  the  case  of  Broome  v.  Wooton,  is  exactly 
in  point;  as  it  does  not  appear  to  have  been  overruled,  and  as  it 
nkay  be  supported  upon  the  ground  last  stated,  although  not  for 
the  reasons  assigned  in  that  decision,  we  are  of  opinion  that  the 
judgment  and  execution,  obtained  by  the  plaintiff  against  Adams 
for  the  same  causes,  is  a  bar  to  this  action. 

Plaintiff  nonsuit. 
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TiTLK  Passing  bt  Judomekt:  See  WooUey  ▼.  Carter,  11  Am.  Bee.  520,  and 
note. 

The  prinoipal  case,  so  far  as  it  deddea  that  by  the  rendition  of  the  jadg- 
ment  merely,  ia  an  action  of  trespass  de  bonis  asporUUia,  the  title  to  th« 
land  passes  to  the  defendant,  is  said  in  Murray  y.  Lowjoy,  2  Cliff.  191,  198, 
not  to  rest  on  any  substantial  basis.  Upon  this  point  the  principal  case  is  in 
harmony  with  Campbell  y.  Phelpe,  1  Pick.  61;  Broome  y.  Wooton,  Telv.  67; 
Adam  y.  Broughton,  2  Stra.  1078;  Emery  y.  Nelson,  9  Serg.  ft  IL  12;  Budb- 
land  V.  Johnson,  15  C.  B.  145;  8.  C,  23,  L.  J.  0.  P.  204.  Bat  the  better  opin- 
ion is,  that  until  the  judgment  is  satisfied,  the  title  to  the  property  for  which 
judgment  has  been  recoyered  does  not  yest  in  the  defendant:  OsterhatU  y. 
Roberts,  8  Cow.  43;  Spivey  y.  Morris,  18  Ala.  254;  Smi^  y.  Alexander,  4 
Sneed,  482;  Sanderson  y.  CaldtoeU,  2  Aik.  203;  Jones  y.  McNeil,  2  BaL  446; 
Morgan  y.  Chester,  4  Conn.  387;  Hyde  y.  Noble,  13  N.  H.  601;  McQee  y. 
Overby,  7  Eng.  164;  Sharp  y.  Gray,  5  B.  Mon.  4;  Hepburn  y.  Sewall,  5  U. 
ft  J.  212;  9  Am.  Dec.  512;  Lov^oy  y.  Murray,  3  Wall.  1;  J^ttiott  y.  Hayden, 
104  Mass.  180;  iSmi^  y.  SmUh,  5  N.  H.  219;  McReady  v.  ^ogert,  1  Neb.  127; 
Brinsmead  y.  Harrison,  L.  R.  6  C.  P.  588 


GbAM  t;.  BUBNHAM. 

[5  Obbshlbav,  318.] 

Cohabitation  Known  to  bk  Adulterous  in  its  origin,  a  wife  being  thea 
aliye,  gives  no  rights  to  the  guilty  parties  against  third  persons;  nor  does 
the  continuance  of  such  cohabitation  after  the  death  of  the  wife,  affbrd 
legal  presumption  of  a  subsequent  marriage. 

Assumpsit  on  a  promissory  note  made  by  the  defendant's  in- 
testate, payable  to  Maria  Cram,  alleged  to  have  been  then,  and 
still  to  be,  the  mie  of  Jacob  Cram,  the  plaintiff.  The  evidence 
to  support  the  alleged  marriage  appears  from  the  opinion. 
Verdict  for  the  plaintiff  subject  to  the  opinion  of  the  court. 

N^  Emery  and  D,  Chodenow,  for  the  defendant. 

J.  Shepley,  contra,  cited  Fenton  v.  Beed,  4  Johns.  62  [4  Am. 
Dec.  244];  1  Com.  Dig.,  tit.  Baron  and  Feme,  B.  1. 

By  Court,  Weston,  J.  In  order  to  sustain  this  action,  it  is 
incumbent  on  the  plaintiff  to  prove  that  he  is  the  husband  of 
the  woman,  who,  in  the  note  declared  on,  is  called  Maria  Cram. 
It  is  in  evidence  that  they  have  cohabited  together,  and  that 
they  claim  to  stand  to  each  other  in  the  relation  of  husband  and 
wife.  In  most  cases  cohabitation,  as  husband  and  wife,  is  evi- 
dence from  which  the  l^w  presumes  a  lawful  marriage.  So  also 
where  the  presumption  may  be  repelled,  it  will  fix  upon  the 
party,  who  thus  holds  himself  out  to  the  world  in  the  character 
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of  a  hoflbandy  liabilities  as  it  respects  others  which  attach  to 
this  relation. 

There  is  another  class  of  cases,  where  the  parties,  without 
any  imputation  upon  their  innocence  or  parity,  IItc  together  in 
the  fullest  belief  that  they  are  lawfully  married;  although  in 
fact  the  marriage  may  not  be  lawful,  from  a  want  of  authority 
in  the  person  by  whom  it  may  have  been  solemnized,  or  from 
some  other  legal  defect  in  point  of  form.  These  have  often 
been  recognized  as  marriages  de  facto,  for  which,  to  a  certain 
extent,  rights  and  duties  may  arise,  as  it  respects  both  the  par- 
ties themselves  and  their  children.  If  the  plaintiff  had  relied 
upon  cohabitation  alone,  as  eyidence  of  a  legal  marriage,  it 
might  have  justified  the  presumption  that  a  lawful  marriage  had 
taken  place,  when  he  might  lawfully  enter  into  that  connection. 
He,  however,  introduces  and  relies  upon  proof  of  the  solemniza- 
tion of  his  marriage  at  a  certain  period.  It  fully  appears  that 
at  tbat  time,  he  being  the  husband  of  another  woman,  then  in 
full  life,  this  pretended  marriage  was  clearly  void. 

Until  the  death  of  the  lawful  wife,  their  cohabitation  was 
lewd  and  lascivious,  and  would  have  subjected  him  to  severe 
punishment,  and  Maria  Adams  also,  if  conusant  of  the  first 
marriage,  and  that  his  lawful  wife  was  still  alive.  After  her 
death,  their  cohabitation,  although  not  attended  with  a  breach 
of  marriage  vovra,  was  still  an  offense  against  decency  and  good 
morals,  for  which  they  would  have  been  liable  to  a  legal  prose- 
eation.  It  is  in  proof  that  the  nature  and  circumstances  of  their 
connection  were  known  to  the  neighborhood,  and  that  neither 
party  made  any  secret  of  the  facts  by  which  its  criminality  was 
made  apparent.  If  the  plaintiff  can  predicate  rights  upon  a 
course  of  conduct  thus  flagrant,  as  well  might  he  do  it  if  his 
lawful  wife  had  resided  in  the  same  town.  If  she  had  been  un- 
faithful, and  that  fact  had  been  verified  before  the  proper  tribu- 
nal, he  might  have  been  legally  absolved  from  the  obligation 
be  had  assumed;  but  a  mere  pretense  of  this  sort,  which  he 
appears  to  have  set  up,  and  which  might  have  been  altogether 
without  foundation,  afforded  him  no  justification  whatever. 
Having  neglected  the  duties  of  a  husband  towards  her  to  whom 
they  were  rightfully  due;  having  violated  his  marriage  vows,  and 
openly  lived  in  an  adulterous  connection  with  another  woman; 
in  the  face  of  these  facts,  he  now  claims,  in  relation  to  ber,  the 
lights  and  prerogatives  of  a  husband,  iu  consequence  of  a  pre- 
tended solemnization  of  marriage,  which  he  knew  to  be  void. 
To  sustain  a  claim  of  this  sort,  would  comport  neither  with 
public  policy,  with  good  morals,  nor  vrith  law.    The  plaintiff 
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might  be  liable  to  others,  as  the  husband  of  Maria  Adams;  but 
it  is  one  thing  to  incur  liabilities,  and  another  to  establish  rights. 

In  the  ease  of  Fenion  t.  Rt^ed,  [4  Am.  Dec.  244],  cited  in  the 
argument,  the  right  of  the  original  plaintiff  was  not  predicated 
upon  an  unlawful  connection  then  continuing,  like  the  case 
before  us;  but  upon  one  believed  to  be  innocent  in  its  com- 
mencement, and,  under  the  circumstances,  not  liable  to  be 
prosecuted  as  an  offense,  and  which  had  ceased  by  the  death  of 
him  whom  the  plaintiff  regarded  as  her  second  husband.  Even 
there  the  court  pronounced  the  second  marriage  void;  but  sus- 
tained her  demand,  which  they  probably  deemed  equitable  upon 
the  merits,  upon  the  ground  that  subsequent  to  the  death  of 
the  first  husband,  another  marriage  might  be  presumed.  In  the 
case  before  us  no  such  presumption  can  arise.  The  plaintiff 
does  not  depend  upon  presumption.  The  marriage  upon  which 
he  relies,  and  of  which  he  furnished  formal  proof,  is  that 
solemnized  before  the  death  of  his  lawful  wife,  and  which  is 
therefore  inoperatire  and  void.  The  court  in  New  York  say 
that  a  contract  of  marriage,  per  verba  deprcssenH,  amounts  to  an 
actual  marriage  without  any  formal  solemnization.  They  cite 
the  case  of  MsAdam  v.  WdUcer^  in  the  house  of  lords,  1  Dow. 
148,  which  was  an  appeal  from  the  court  of  sessions  in  Scotland, 
where  Lord  Eldon  states  the  law  in  the  same  manner,  which  he 
says  is  warranted  by  the  law  of  Scotland,  and  by  the  canon  law. 
It  might  deserve  great  consideration,  whether  a  doctrine  so 
broad  would  be  sanctioned  in  this  state. 

In  Cunninghams  y.  Cunninghams,  also  in  the  honse  of  lords, 
on  an  appeal  from  the  court  of  session  in  Scotland,  2  Dow.  482, 
which  is  to  be  found  in  a  note  to  4  Johns.  63,  Lord  Eldon  and 
Lord  Bedesdale  held  **  that  in  cases  of  cohabitation,  the  pre- 
sumption was  in  favor  of  its  legality;  but  where  it  was  known 
to  have  been  illicit  in  its  origin,  that  presumption  could  not  be 
made."    And  such  is  the  case  now  under  consideration. 

As  to  the  argument  that  the  defendant's  intestate,  by  giving 
the  note  to  the  woman  by  the  name  of  Maria  Gram,  recognized 
her  as  the  wife  of  tiie  plaintiff,  he  might  not  have  known  the 
circumstances  of  their  connection;  and  his  administratrix  is  well 
justified  in  requiring  proof  of  the  plaintiff's  legal  title  to  the 
note  in  question. 

New  trial  granted. 

CoHABrrATiON  AS  EviDEKCE  ow  Mabriaqe. — See  FetUon  v.  Beed^  4  Am. 
Dec.  244,  and  note;  AUen  r.  Hall,  10  Id.  57a 

Mabstaqk  peb  Vsp  lA  DE  PiLBSENTi.— See  Londonderry  y.  Cheiter,  9  Am» 
Deo.  61,  and  note. 
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Allen  v.  Saywabd. 

[6  QaXBXULAF,  327.] 

A  CoTSETABT  BT  AN  ExEOUTOB  in  a  conveyance  of  the  estate  of  the  testator 
is  binding  on  thu  executor. 

Ebioppkl  bt  Deed. — Covenants  of  lawful  seisin  in  fee  and  good  right  to  con- 
vey do  not  estop  the  grantor  from  setting  up  an  after  acquired  title 
against  the  grantee. 

Thi  Wobd  "  Give"  in  a  deed  of  bargain  and  sale  does  not,  in  Maine,  import 
a  covenant  of  warranty. 

Tbupass  quare  dausum  fregU.  The  plaintiff  derived  title 
under  a  deed  from  the  defendant  and  Henry  Smith,  as  executors 
of  the  will  of  one  Ebeuezer  Say  ward.  There  were  no  covenants 
in  the  deed,  except  that  the  executors  bad  good  right,  and  law- 
ful authority  under  the  will,  as  executors,  to  sell  and  convey 
the  premises  to  the  grantee.  The  defendant  offered  to  show  a 
paramount  title  to  a  part  of  the  land  acquired  by  himself  sub- 
sequently to  the  conveyance  to  the  plaintiff;  and  Preble,  J., 
before  wbom  the  cause  was  tried,  ruled  that  defendant  was  not 
estopped  by  bis  deed  as  executor.  .  The  defendant  further  con- 
tended that  the  deed  to  the  plaintiff  by  calling  for  a  boundary 
"to  a  white  oak  tree  marked,  or  to  the  Moulton  line,"  did  not 
theieby  bound  the  plaintiff  by  the  tree,  unless  it  stood  in  the 
Houlton  line.  But  the  judge  ruled  that  the  Moulton  line  must 
be  considered  as  being  at  the  tree;  and  that  the  plaintiff  could 
not  be  prevented  from  holding  up  to  the  tree  by  any  proof  that 
the  line  did  not  extend  to  it. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court. 

ApipiUUm  and  J.  Shepley,  for  the  defendant,  urged  that  he  was 
not  estopped  by  the  covenants  in  the  d.ed,  as  they  went  only 
to  the  existence  of  the  executors'  authority:  Shep.  Touch.  163; 
Brouming  v.  Wright,  2  Bos.  &  P.  13;  GHffilh  v.  Ooodhand,  T. 
Rajm.  464;  Frolhingkam  v.  March,  1  Mass.  247.  That  upon  no 
principle  could  the  doctrine  of  estoppel  be  invoked  in  this  case, 
as  the  deed  contained  no  covenant  of  warranty:  Jackson  v. 
Wrujht,  14  Johns.  193;  Co.  Lit.  265;  Jackson  v.  Mills,  13  Johns. 
463.  That  an  executor  had  no  power  to  bind  the  estate  of  his 
testator  by  personal  covenants :  Sumner  v.  WiMiams,  8  Mass. 
201  [5  Am.  Dec.  83];  and,  therefore,  those  used  should  be  con- 
strued in  relation  to  the  whole  subject-matter. 

/.  Holmes  and  D.  Ooodenow,  contra.  All  the  parties  to  a  deed 
are  estopped  to  gainsay  anything  in  it:  Jacob's  Law  Diet.  verb. 
Estoppel.   2  Bl.  Com.  295;    Wolcot  v.  Knight,  6   Mass.   418; 
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Adams  ▼.  Froihingham,  3  Mass.  253  [2  Am.  Dec.  151];  Porter  v. 
HUl,  9  Id.  34  [6  Am.  Dec.  22];  Poor  v.  Robinson,  10  Id-  136; 
OoodtUle  V.  Morse,  3  T.  R.  370;  CommonweaUh  t.  Pejepscia 
Propr*s,  10  Mass.  155;  Sumner  v.  Williams,  8  Mass.  162. 

By  Court,  Weston,  J.  In  order  to  determine  whether  the  de- 
fendant is  estopped  to  claim  the  land  in  question  by  reason  of 
the  former  conveyauce,  it  becomes  important  to  ascertain  what 
ooTcnants  he  entered  into  by  that  deed.  The  covenants,  what- 
ever they  are,  must  be  deemed  his  own,  as  he  had  no  authority 
thus  to  bind  the  estate  of  his  testator. 

By  the  use  of  the  word  ''  give,"  in  the  deed  of  the  executors, 
it  is  insisted  a  covenant  of  warranty  arises  by  implication  of 
law  during  the  lives  of  the  grantors.  The  legal  effect  of  the 
term  dedi  is  derived  from  feudal  times.  So  long  as  a  tenure 
was  created  by  the  use  of  this  term,  and  the  feoffee  and  his  heirs 
held  of  tHe  feoffor  and  his  heirs  by  certain  services,  the  law 
held  the  latter  to  warrant  and  defend  the  land,  which  was  the 
consideration  for  these  services.  But  after  subinfendationa 
were  abolished  by  the  statute  of  quia  emptores,  and  the  feoffee, 
instead  of  holding  of  the  feoffor,  held  of  the  chief  lord  of  the 
fee;  by  the  word  ''  give"  {dedi),  the  feoffor  only  was  bound  to 
warranty,  and  not  his  heirs.  By  this  covenant,  thus  raised  by 
implication  of  law  in  a  feoffment,  does  not  arise  from  the  use 
of  the  same  term  in  instruments  which  derive  their  efficacy  from 
the  statute  of  uses:  2  Bl.  Com.  301.  Of  this  description  are 
conveyances  in  this  state.  That  in  most  general  use  is  a  deed 
of  bargain  and  sale.  It  is  true  that  to  effectuate  the  intentions 
of  the  parties,  courts  may  and  do  construe  a  deed  in  this  form 
to  be  a  feoffment,  a  covenant  to  stand  seised,  or  any  other  in- 
strument known  to  the  law,  for  the  conveyance  of  real  estate. 
The  deed  in  question  is  a  deed  of  bargain  and  sale.  It  was  a 
mode  apt,  appropriate,  and  effectual  for  the  purpose  intended. 
No  other  end  is  to  be  answered  by  regarding  it  as  a  feoffment, 
except  that  of  raising  by  implication  of  law  a  covenant  of  war- 
ranty against  the  executors;  a  covenant  which  they  were  under 
no  obligation  to  make;  and  which  they  can  not  be  presumed  to 
have  intended.  And  after  all  it  would  be  questionable  whether 
tliey  would  be  bound  by  any  other  than  express  covenants. 

The  only  covenant  expressed  is,  that  they  had  good  right  and 
lawful  authority  under  and  by  the  will,  and  as  executors 
thereto,  to  sell  and  convey  the  premises.  It  is  certainly  far 
from  being  clear  that  anything  more  was  intended  than  that 
they  were  duly  qualified  as  executors,  and  that  they  derived 
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from  the  will  Bufficieut  authority  to  sell  the  real  estate  of  their 
testator.  Beyond  that  neither  the  duty  of  their  office  nor  com- 
mon prudence  required  them  to  go.  Whether  any,  and  what 
estate,  whether  defeasible  or  indefeasible,  the  deceased  had  in 
the  premises,  the  purchaser  had  the  means  of  being  satisfied 
from  other  sources.  And  to  inquiries  of  this  sort  he  would  be 
impelled  by  the  common  principle  of  ca'veat  emptor,  which  has 
its  chief  application  in  the  purchase  of  real  estate.  In  the  case  of 
Sumner  v.  Williams  [5  Am.  Dec.  83.J,  the  majority  of  the  court 
who  decided  in  favor  of  charging  the  administrators  upon  the 
coTenant  of  warranty,  did  so  upon  the  ground  that  a  covenant 
of  this  sort  was  clearly  and  f  uUy  expressed  by  the  terms  of  the 
deed,  although  there  was  much  reason  to  doubt  whether  they 
intended  to  bind  themselves  personally.  But  as  they  alone 
coald  be  bound,  there  was  no  alternative  but  to  hold  them  or 
reject  the  covenant  as  altogether  inoperative.  Taking  this  cov- 
enant in  its  utmost  latitude,  it  may  be  construed  to  mean  that 
the  testator  died  seised,  and  that  there  was  then  no  adverse 
seisin.  This  may  have  been  true,  and  is  not  necessarily  incon- 
sistent with  an  after  acquired  title  on  the  part  of  the  defend- 
ant. Where  a  party  has  given  a  deed  with  a  warranty  of  land, 
of  which  he  had  not  a  sufficient  title,  if  he  afterwards  acquire 
a  good  title,  inures  to  his  grantee  by  way  of  estoppel;  and  this 
to  avoid  circuity  of  action.  But  a  covenant  of  seisin,  or  what 
is  equivalent,  that  the  party  has  good  right  to  convey,  does  not 
thus  operate  upon  an  after  acquired  title.  The  party  may  have 
been  seised,  and  may  have  conveyed  his  seisin  to  his  grantee, 
bj  which  these  covenants  are  supported  and  verified;  the  seisin 
of  the  grantee  may  afterwards  be  divested  upon  elder  and  bet- 
ter title,  and  this  may  be  subsequently  lawfully  purchased  by 
the  grantor  for  his  own  use  and  benefit,  and  it  will  not  inure 
to  the  grantee,  who  in  such  case  can  have  no  claim  whatever 
for  breach  of  covenant.  The  opinion  of  the  court,  therefore, 
is,  that  the  deed  given  by  the  defendant  and  his  co-executor 
does  not  estop  him  from  adducing  in  evidence  and  maintaining 
a  paramount  title  by  him  subsequently  acquired. 

It  has  been  insisted  that  to  permit  him  to  do  so  would  be  to 
enable  him  to  commit  a  fraud  upon  the  plaintiff.  If  this  title 
had  vested  in  him  before  the  date  of  his  deed  as  executor, 
either  that  transaction,  or  his  attempt  afterwards  to  defeat  the 
conveyance,  by  a  prior  title  of  his  own,  would  have  been  a 
fraud  upon  the  plaintiff;  in  which  case,  if  he  could  sustain  bis 
own  tit)e,  which  he  would  certainly  not  be  suffered  to  do  in 
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ohanoery,  and  possibly  not  at  law,  be  would  at  least  be  bolden 
to  refund  to  tbe  plaintiff  the  purchase^money  thus  fraudulently 
obtained.  But  be  was  at  liberty  afterwards  to  acquire  a  title  of 
a  party  having  lawful  authority  to  convey;  and  the  enforcement 
of  rights  accruing  subsequently,  would  be  no  fraud  upon  the 
plaintiff.  But  it  is  urged  that  his  grantor,  not  being  seised, 
had  no  right  to  convey.  That  is  a  question  not  presented  in 
the  report  of  the  judge.  If  the  deed  under  which  the  defend- 
ant claims,  is  liable  to  this  objection,  it  may  avail  the  plaintiff 
hereafter. 
New  trial  granted. 

Effect  of  Ezbcutors*  Covenakts  ts  thbib  CoNVETAKCia— An  exeea- 
tor  is  not  bound  to  convey  with  any  covenants,  save  against  inonmbranoes  of 
his  own  making:  Orantland  v.  Wight,  5  Mnnf.  2d5;  Ooddm  y.  Vaughn,  14 
Oratt  102;  Ennis  v.  Leaeli,  1  Ired.  £q.  416;  Aven  v.  Beekatn,  11  Ga.  1; 
Murphy  v.  Price,  48  Mo.  247;  Craddocky,  Stewart,  6  Ala.  77;  Bawle  on  Cove- 
nants, 50.  Not  only  is  he  not  bound  to  enter  into  covenanta  for  title,  but  he 
is  not  authorized  to  do  so.  He  must  do  everything  neoesaary  to  put  the 
grantee  in  the  same  situation  that  the  decedent  was  in:  Hodges  v.  Saumders^ 
17  Pick.  476;  but  his  covenants  for  title  can  not  bind  the  estate:  Mason  t. 
Ham,  36  Me.  673;  Mabie  v.  MaUeson,  17  Wis.  11;  Osborne  v.  MeMiUan^  H 
Jones'  Law,  109;  Worthy  v.  Johnson,  8  6a.  236;  Aven  v.  Beekom,  11  Id.  1; 
Lockwood  V.  Oibson,  12  Ohio  St.  626.  Therefore,  if  he  enter  into  any  such 
oovenanti,  the  courts  will,  as  a  general  proposition,  construe  them  as  personal, 
and  will  hold  him  responsible:  Sumner  v.  Williams,  6  Am.  Dec  83;  MiUheU  v 
Haaxn,  10  Id.  169;  Lockwood  v.  Oibsm,  12  Ohio  St  626:  Aven  v.  Bedom,  11 
Oa.  1;  Magee  v.  MeUon,  23  Miss.  586. 

In  MitckeU  v.  Hazen,  4  Conn.  495,  514,  10  Am.  Dec  169,  it  is  stated  to 
have  long  been  "  an  established  principle  that  whenever  a  man  undertakes 
to  stipulate  for  another,  by  an  instrument  under  seal,  without  authority  or 
beyond  authority,  he  is  answerable,  personally,  for  the  non-performance  of 
his  contracts;  and  if  he  choose  to  bind  himself,  by  a  personal  covenant,  he  ia 
legally  liable  for  a  breach  of  it,  even  although  he  describes  himself  as  oove> 
nanting  as  trustee,  agent,  executor,  or  administrator:  Appleton  v.  Binks,  5 
East,  148;  Thacher  v.  Dinsmore,  5  Mass.  299  [4  Am.  Dec  61];  Sumner -w. 
Williams,  8  Id.  162  [5  Am.  Dec  83];  Duval  v.  Craig,  2  Wheat  45;  WhUe  v. 
Cuyler,  6  T.  R.  176;  Wilks  v.  Back,  2  East,  142;  TippeU  v.  WaUxr,  4  Mi 
596;  Thayer  v.  WendaU,  1  Gallis.  37."  The  sale  in  Mitchell  y.  Haxen, 
made  by  an  administrator  under  an  order  of  court,  which  not  having  pre- 
scribed the  manner  in  which  it  was  to  be  executed,  "authorized  him  to 
make  such  an  instrument  only  as  was  legally  proper  for  the  conveyance  of 
the  deceased's  estate "  Covenants  of  seisin,  quiet  enjoyment  and  right  to 
convey  having  been  inserted  in  the  conveyance,  the  administrator,  though 
signing  as  such,  was  held  personally  liable  In  this  instance,  however,  the 
facts  were  particularly  strong  against  the  personal  representative,  as  he  cove- 
nanted, not  only  in  his  own  name,  but  for  his  heirs,  executors  and  adminia- 
trators. 

Aven  V.  Beekom,  11  Qa.  1,  on  the  contrary,  presented  facts  which  illustrate, 
it  is  conceived,  the  utmost  limit  to  which  the  doctrine  of  the  executor's  per^ 
sonal  liability  can  be  extended.    The  administrator  sold  a  negro  belonging 
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to th«  ettate  of  his  decedent^  with  the  following  warranty:  "And  the  said 
Fmney  C.  Aven,  administrator,  warrants  said  negro  constitatkmally  sonnd; 
sad  he  also  warrants  and  defends  t^  e  title  to  the  said  negro,  to  said  Allea 
Beckom,  his  heirs,  executors  and  administrators,  against  the  claims  of 
himself,  his  heirs,  and  all  other  persons  whatsoever,  so  far  as  the  offioa 
«l  administrator  authorizes  him  forever."  Kisbet,  J.,  delivering  the  opin- 
iiMi  of  the  court,  after  premising  that,  were  the  question  an  open  one, 
he  would  hesitate  to  charge  an  administator  personally  upon  a  warranty  of 
soundness  of  property  sold  under  an  order  of  court,  made  as  administrator, 
and  without  evidence  that  he  intended  to  charge  himself,  stated  that  the 
pnadple  was  settled,  and  that  an  executor  was  not  bound  to  enter  into 
such  warranty,  yet  might  do  so,  and  might  render  himself  responsible^  and 
then  proceeded: 

"When,  therefore,  an  administrator,  in  his  representative  character, 
wairants  the  soundness  of  property  which  he  seUs  as  the  property  of  the 
eitate  which  he  represents,  the  estate  can  not  be  made  liable  thereon.  By 
the  terms  of  such  a  warranty,  we  are  constrained  to  beUeve  that  he  in* 
tends  to  become  personally  responsible.  It  is  therefore  argued  that  the  war- 
nnty  is  a  mere  nullity;  and  it  really  seems  quite  a  hardship  to  charge  one 
with  liability  on  a  contract  in  which  he  has  no  interest,  and  by  the  terms 
of  which  he  has  not  bound  himself.  Still,  to  this  extent  have  the  courts 
gcae.  They  have  held  that  if  neither  party  understood  the  undertaking  to 
be  personal,  and  it  is  in  terms  representative,  yet  the  administrator  is  liable 
de  bom»  propriia.  The  case  of  Sumner,  Admmiatrator,  v.  WUUame  et  aL,  de- 
cided by  the  supreme  court  of  Massachusetts  [5  Am.  Dec.  83],  is  the  leading 
AuMrican  authority  upon  this  subject.  This  case  was  twice  argued,  and  re- 
edved  the  most  careful  consideration  of  that  able  bench.  The  court  was 
divided,  Sedgwick,  J.,  dissenting^  but  the  decision  has  stood  the  test  of  the 
severest  scrutiny.  By  that  decision  an  administrator  was  held  personally 
liaUe  upon  a  warranty  of  title  made  in  his  representative  character.  I  refer 
to  it  now  to  sustain  the  proposition,  that  upon  such  a  warranty  he  is  person- 
ally liable,  even  although  both  parties  do  not  intend  him  to  be  bound.  Par- 
ker, C.  J.,  in  concluding  his  opinion  says:  *  This  course  of  reasoning,  and  the 
anthoritiea  referred  to^  have  satisfied  me  that  the  defendants  are  personally 
hound  by  the  deed  which  they  executed  as  administrators,  notwithstanding 
their  muifest  intention  not  so  to  be  bound:'  8  Mass.  162. 

**  When  this  warranty  was  given*  it  must  have  been  beUeved  by  the  pur- 
chaaer  to  be  intended  to  afford  him  some  security  for  the  soundness  of  the 
properly.  It  is  not  reasonable  to  suppose  that  he  asked,  and  that  the  ad- 
adaistrator  gave  a  warranty  without  a  purpose.  This  would  be  to  attribute 
puerile  folly  to  both  parties.  It  may  be  true  that  the  adminiatrator  did  not 
jntend  to  bind  himself,  and  knew  that  he  could  not  bind  his  estate;  yet,  it 
must  be  inferred  from  the  fact  that  a  warranty  was  given  by  the  adminis- 
trator, that  the  purchaser  understood  this  warranty  to  be  an  undertaking  on 
hia  part  to  bind  the  estate.  It  being  under  seal  precludes  all  inquiry  as  to 
ooosideRition.  The  rule  as  applicable  to  the  case,  and  the  principle  upon  which 
the  deciaioiui  rest,  is  this:  'whenever  a  man,  by  an  instrument  under  seal, 
mtdeitakes  to  stipulate  for  another,  if  he  acts  without  authority  or  beyond 
hia  authority,  he  is  answerable  personally  for  the  non-performance  of  the 
eoBtiact'  Thia  is  a  doctrine  of  the  law  of  agency,  too  well  established  to 
adnut  of  deniaL"  After  considering  this  rule  of  agency  quite  fully,  his  honor 
eootinned: 

"The  liability  does  not  depend  upon  fraud — it  is  in  these  cases  perfeoft 
Am.  Dbo.  Vox..  XVn— 15 
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without  £raud  in  fact.  If  it  could  be  made  to  appear  that  the  agent  knowi 
at  the  time  that  he  can  not  bind  his  principal  by  the  stipulation  into  which 
he  enters,  then  I  apprehend  that  he  is  chargeable  with  fraud;  and  if  this  can 
not  be  made  to  appear,  he  is  liable  still  upon  the  ground  that  he  has,  to  the 
injury  of  another,  assumed  to  do  what  in  law  he  can  not  do;  and  it  is  not  a 
sufficient  reply  that  the  purchaser  is  presumed  to  know  the  genend  law  as 
well  as  the  agent.  The  purchaser  at  an  administrator's  sale  buys  at  his 
peril  as  to  title  and  soundness.  Ha  has  no  right  to  ask  or  expect  a  warranty, 
either  from  the  estate  or  the  administrator  personally,  for  the  reason  that  the 
law  does  not  permit  the  former  and  does  not  require  the  latter;  so  tluit  when 
no  warranty  of  any  kind  is  given,  and  the  purchaser  is  the  loser,  he  has  no 
cause  of  action  or  complaint.  But  if  the  administrator  undertakes  vdlnn- 
tarily  to  bind  the  estate,  the  case  is  differeot.  The  purchaser  then  acquires 
rights  which  spring  out  of  such  voluntary  undertakings.  Some  effect  is  to  be 
given  to  the  undertaking — ^to  the  warranty  in  this  case — and  as  the  law  pro- 
nounces it  a  nullity  so  far  as  the  estate  is  concerned,  the  only  legal  effect  of 
which  it  is  capable  is  to  make  it  obligatory  upon  the  administrator.  The 
natural  inference  to  be  drawn  from  it  is,  that  he  has,  or  believes  himself  to 
have,  authority  to  bind  the  estate.  His  act  in  making  the  stipulatioa  has 
the  effect  of  drawing  the  other  party  into  his  reciprocal  engagements,  and 
when  the  law  charges  him  personally^  he  has  not,  therefore,  so  much  caoaa  to 
complain.  He  may  be  asked,  why  make  a  warranty  at  all,  since  yoa  aro  not 
required  to  make  it?  Dunlap*s  Paley  on  Agency,  386;  2  Kent's  Com.  630; 
Story  on  Agency,  sec.  264;  3  Johns.  Gas.  70;  1  Cowen,  613;  7  Id.  4S3;  1 
Watts*  &  222;  8  Wend.  4M;  16  Mass.  461;  8  Bam.  ft  Ad.  114;  11  Mam.  Vtli 

7  Wend.  315;  2  Taun.  885;  1  Esp.  112;  Smith  on  Mercantile  Law,  80,  97; 

8  Mass.  17a  ♦  ♦  •  •  •  • 

**  There  can  be  no  doubt  but  that  executors  and  administratoia  oome  nnder 
this  general  doctrine  of  agency,  whether  they  becalled  agents  or  trosteea^  the 
rule  appUes  to  them  with  all  its  force.  They  have  no  power  to  bind  their  ea* 
tates,  and  when  they  assume  to  do  so  like  mere  agents,  exceeding  their  power, 
or  acting  wholly  without  power,  they  bind  themselves.  The  case  in  8  Masn 
[5  Am.  Dec.  83],  was  the  case  of  admimstrators,  and  in  its  principles  and  main 
facts  like  the  case  before  me.  In  that  case  the  administrators,  upon  a  sale, 
under  an  order  to  sell  the  real  estate  of  their  intestate,  of  the  equity  of 
demption  in  mortgaged  premises,  in  their  character  as  administrators^ 
ranted  the  title.  They  were  held  Uable  personally  in  an  action  on  their  cov- 
enant of  warranty.  The  only  difference  between  this  case  and  the  case  at  this 
bar  is  that  here  there  is  a  warranty  of  soundness  of  a  slave,  instead  of  the 
title  to  real  estate,  as  there.  This  difference  makes  no  distinction  in 
principle.  The  opinion  of  Parker,  G.  J.,  in  that  case,  was  put  upon 
the  principle  before  stated  and  upon  authority.  We  could  not  decide  this 
case  differently  without  overruling  the  supreme  court  of  Massachusetts,  when 
at  its  meridian  of  strength,  as  well  as  decisions,  which  preceded  its  judgment^ 
in  England,  to  say  the  least  of  them,  analogous  in  principle,  and  dedaions 
which  have  followed  it  in  this  country.  See  further,  3  How.  (Miss.)  176;  14 
Conn.  245;  7  Hour.  1;  3  Porter,  221;  2  Mass.  245;  1  Bro.  G.  B.  101;  AmK 
707;  5  Bam.  &  Ad.  34;  Smith's  Mercantile  Law,  144-147,  and  notes;  9  Wheat. 
743;  3  Bam.  fr  Ad.  114;  3  T.  B.  761;  Bany  v.  Rush,  1  Id.  691."  The  ob- 
jection raised  by  the  defendant's  counsel  that  a  warranty  made  "so  far  aa  the 
office  of  administrator  authorizes  him,"  could  not  render  the  administrator  pex^ 
sonally  liable,  was  next  considered;  Judge  Nisbit  saying: 

"  I  can  not  construe  these  words  into  a  declaration  that  the  party  ia  not 
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panooftlly  bound.  It  is  trae  that  he  says  that  he  Wanants,  bo  far  as  the  office 
of  administrator  authorizes  him,  and  the  inference  onqnestionably  is,  that  he 
iniends  to  be  bound  so  far  and  no  farther;  that  is,  not  personally  bound.  Bnt 
is  not  precisely  the  same  thing  inferable  in  cases  where  the  administrator 
wsitants,  in  his  representative  character,  eras  administrator,  as  in  the  case  of 
8  Man. ;  and  yet  those  are  the  very  cases  to  which  the  rule  has  been  applied. 
If  it  appliei  to  them,  with  equal  deamess  it  applies  to  this.  The  extent  of 
the  undertaking  is  the  same.  In  both  cases  I  admit  that  it  is  plainly  inferable 
that  the  party  does  not  intend  to  bind  himself;  yet  let  it  be  remembered  that 
the  doctrine  is,  that  upon  these  warranties  the  administrator  is  personally 
lisble,  althon^  it  be  clear  that  his  intention  was  not  to  bind  himself.  If  the 
sdministrator,  in  explicit  terms,  stipulates  that  he  shall  not  be  bound,  the 
other  party  would  be  also  bound  by  the  stipulation;  and  the  warranty  bind* 
ing  neither  the  estate  nor  the  administrator,  would  be  a  mere  nullity.  Bui 
this  is  not  done  in  this  case.  I  can  not  distinguish  it  from  cases  where  tha 
psrty  cuntracla  as  adnunistrator.  Contracting  as  administrator,  he  contraota 
so  f^  as  the  office  of  administrator  authorises  him;  and  contracting  so  &ur  aa 
the  office  of  administrator  authorises  him,  he  contracts  as  administrator." 

So  strict  was  this  construction  of  an  executor's  or  administrator's  liability 
en  his  covenants  oonsidered  that  at  the  next  meeting  of  the  state  legislature^ 
Aets  of  1853-^  p.  36^  the  following  enactment  was  passed:  "An  administra* 
tor  esnnoi  bind  the  estate  by  any  warranty  in  any  conveyance  or  contract 
made  by  him,  nor  is  he  personally  bound  by  such  covenant,  unless  the  inten- 
tion of  pemonal  liability  is  distinctly  expressed."  This  provision  is  inoorpo* 
lated  into  the  code  of  Georgia  of  1873,  sea  2663. 

This  statute  throws  the  burden  on  the  grantee  o|  showing,  by  some  dis« 
tinct  expression  on  the  administrator's  part,  his  intention  to  be  personally 
responsible  on  his  covenants  made  in  a  representative  capacity.  This  wide 
depsrtare  from  the  ordinary  rule,  perhaps,  would  not  have  been  effected  but 
for  the  interposition  of  the  law-making  power.  There  are,  however,  decis* 
ions  which  form  a  class  distinct  from  those  favoring  a  strict  liability  of  th0 
executor.  They  do  not  shift  the  burden  of  proof  upon  the  grantee,  as  indi- 
csted  by  the  section  from  the  Georgia  code,  but  they  greatly  relieve  the 
hardship  of  the  executor's  position  by  permitting  him  to  demonstrate,  by  tha 
IsngDsge  of  his  covenant,  that  he  did  not  mean  to  be  bound  personally. 
Thus  in  Manjfee  v.  Morrison's  Executor,  1  Dana,  208,  the  executors  made  a 
eovenant  of  warranty  "for  themselves,  their  heirs,  executors  and  administm- 
tors,  to  the  extent  of  their  assets,"  audit  was  held  that  no  obligation  was  imposed 
open  them  individually,  nor  beyond  the  assets  in  their  hands.  In  Day  v. 
Brown,  2  Ohio,  347,  348,  the  executors  entered  into  covenant  to  warrant 
and  defend  the  premises,  "as  executors  are  bound  by  law  to  do. "  The  court, 
after  noticing  Duval  v.  Craig,  2  Wheat.  46,  relied  upon  by  the  plaintiff  to 
snpport  his  action  against  the  executors  on  this  covenant,  say:  "The  terms 
that  are  used  in  a  contract  to  show  the  character  or  relation  in  which  the 
parties  stand  may  be  so  used  as  to  amount  only  to  matter  of  description,  or 
they  may  be  so  used  as  to  limit  and  qualify  the  extent  of  their  liability.  In 
the  cases  referred  to,  the  former  was  the  fact,  and  the  defendants  were  held 
personally  responsible.  But  there  is  a  striking  difference  between  these 
esses  and  the  one  before  us.  Here  the  defendants  not  only  describe  them- 
aelves  as  executors  of  George  Brown,  professing  to  convey  the  title  which  he 
held  at  the  time  of  his  death,  in  pursuance  of  an  order  of  the  court  of  pro- 
hat^  but  they  expressly  qualify  and  limit  the  operation  of  their  covenant,  so 
as  to  shsw  that  it  was  not  the  intention  of  either  party  that  they  should  be 
pnsonsUy  bound.    They  undertake  that  they  will  warrant  the  title,  so  far 
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M  ezeoaton  are  bound  by  law  to  warrant,  bat  the  statote  under  whioh  tha 
order  waa  made  and  the  deed  was  exeoated  does  not  require  them  to  wartant 
in  any  form  or  to  any  extent.  It  can  not  be  neoeaaary  toconaider  the  antboii- 
tiea  cited  to  ahow  that  contracts  are  oonstmed  according  to  the  intention  of 
the  parties,  and  that  the  intention  must  be  gathered  from  the  whole  eoo- 
tract;  nor  will  it  be  contended  that  the  danae  qualifying  this  covenant  can 
be  rejected.  The  terms  used  in  that  dauae  ahow  it  was  not  the  nndetstand« 
ing  of  the  parties  that  the  defendants  were  to  be  personally  bound,  which  is 
dedsiye  of  the  present  question." 

The  executor,  in  Thayer  y.  Wendell^  1  GaU.  37»  covenanted  in  hia  repra* 
aentative  capacity,  "but  not  otherwise,**  and  Judge  Story  conatmed  tha 
covenant  not  to  impose  liability  upon  the  executor  in  his  private  capacity. 

ThoM  dedsions  would  seem  to  engraft  upon  the  general  rule  that  the  exec- 
utor or  administrator  is  personally  liable  on  his  covenants  in  his  conveyanoeap 
the  exception  that  he  is  not  thus  liable,  where  by  the  words  of  the  covenant 
he  expressly  limits  his  responsibility.  In  such  a  case,  the  grantee  oonld  not 
allege  that  he  was  prejudiced  by  being  induced  to  rely  upon  the  individual 
responsibility  of  the  executor. 


Steabns  v.  Bubnham. 

[5  GBBDnJUV,  961.] 

Ax  EzxouTOB  UKDSR  THB  Laws  OF  Onb  Statb  can  not  indorse  a  note  pay- 
able to  the  testator  by  a  dtizen  of  another  state,  so  as  to  give  the  in- 
dorsee a  right  of  action  in  his  own  name  in  the  latter  state.  And  this 
objection  may  be  taken  under  the  general  issue. 

Assumpsit  by  the  indorsee  agaiost  the  maker  of  a  promissory 
note,  payable  to  one  Steams,  of  Salem,  Massachusetts,  and  in- 
dorsed by  hifl  executrix,  a  resident  of  the  same  town,  and  ap- 
pointed under  the  laws  of  that  state.  The  maker  always  resided 
in  this  state.  It  was  tried  before  the  chief  justice;  on  the  pleas 
of  the  general  issue  and  statute  of  limitations.  Verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  court  whether  the 
action  would  lie. 

N.  Emery  and  Longfellow,  for  the  defendant,  cited  Goodwin 
T.  Jones,  3  Mass.  617  [3  Am.  Dec.  173];  Bunea  t.  Svxm,  16  Id. 
314;  Thompson  t.  FtZson,  2  N.  H.  291. 

Greenleaf  and  WiUis,  contra,  referred  to  Chitty  on  BiUs,  108^ 
111;  Eawlinson  v.  SUme,  3  Wils.  1;  Mosher  ▼.  AUen,  16  Mass. 
461;  TcUmage  t.  Chapel,  Id.  71;  and  contended  that  the  objeo« 
tion  came  too  late,  not  having  been  pleaded:  Langdon  t.  FoUer, 
11  Mass.  313. 

By  Court,  Mellen,  C.  J.  The  only  question  of  any  moment 
is,  whether  the  plaintiff  is  entitled  to  maintain  this  action  as 
indorsee   of  the  note  declared  on,  the  same  having  been  in- 
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doned  by  Mrs.  Steams,  the  executrix  of  William  Stearns's 
will,  proved  and  approved  in  Massachusetts.  It  is  clear  that 
the  executrix  herself  could  not  maintain  an  action  in  our  courts 
upon  the  note,  as  was  decided  in  the  case  of  Jones  t.  Ooodmn, 
3  Mass.  514.'  The  principles  and  reasons  on  which  that  de- 
cision is  founded,  are  stated  at  large  by  Mr.  Chief  Justice  Par- 
son; and  on  this  occasion  a  reference  to  that  case  is  sufficient 
for  a  knowledge  of  the  learning  on  the  subject,  so  far  as  appli- 
cable to  the  present  case.  We  would  merely  observe  that  the 
power  of  the  executrix,  by  law,  is  to  administer  all  the  goods, 
chattels,  rights,  and  credits  of  the  testator  which  are  within 
Massachusetts.  Debts  due  to  the  testator  at  the  time  of  his 
death  from  persons  residing  in  other  states  are  placed  by  law 
on  the  same  ground  as  goods  and  chattels  belonging  to  him, 
and  being  in  another  state.  Over  these  she,  as  executrix,  de- 
riring  her  authority  under  the  laws  of  Massachusetts,  has  no 
control.  We  are  then  led  to  inquire  how  an  executor  or  ad- 
ministrator, acting  under  an  authority  derived  from  another 
state,  can,  by  indorsing  a  note  from  one  of  our  citizens,  give  to 
his  indorsee  a  power  which  he  himself  does  not  possess,  that 
is,  of  saccessfuUy  suing  for  and  recovering  it  in  our  courts.  If 
this  can  be  done,  it  will  be  an  indirect  mode  of  giving  opera- 
tion in  this  state  to  the  laws  of  Massachusetts  as  such,  or  in 
other  words,  to  an  authority  derived  directly  from  laws  which 
are  not  in  force  in  this  state. 

By  adopting  such  a  principle,  the  effects  or  credits  of  a  tes- 
tator or  intestate,  found  in  this  state,  might  be  withdrawn, 
which  may  be  necessary  for  satisfying  debts  due  from  such  tes- 
tator or  intestate  to  citizens  of  this  state.  Such  a  principle  or 
course  of  proceedings  has  often  been  successfully  opposed:  8 
Mass.  517  [Goodiom  v.  Jones,  3  Am.  Dec.  173];  4  Id.  324;  8  Id. 
515;  9  Id.  350  [Dawes  v.  BaylsUm,  6  Am.  Dec.  72];  11  Id.  269; 
3  Pick.  128;  6  Cranch,  289;  1  Gkl.  429;  13  Mass.  146  [Ingraham 
V.  Cfeyer,  7  Am.  Dec.  132].  No  such  consequence  would  follow 
if  the  executrix  should  be  held  to  prosecute  for  collection  of  the 
money  due  on  the  note  in  her  own  name;  for  before  she  could 
do  this,  she  would  be  obliged  to  file  a  copy  of  the  will  of  the 
testator  in  some  probate  court  in  this  state,  and  have  the  same 
there  recorded;  this  having  been  done,  the  judge  of  probate 
would  thereupon  proceed  to  take  bond  of  the  executrix,  and 
settle  the  estate  (lying  or  being  in  this  state)  in  the  same  way 

and  manner  as  he  may  the  estates  of  testators  whose  wills  have 

- —  .  •  ~- 

1.     €hcd¥rin  t.  Jona,  8  Mus.  61i  [8  Am.  Teo.  173J. 
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been  duly  proTed  before  him.  See  fourteenth  tdji  deventeenth 
sections  of  the  stat.  1821,  c.  60.  The  priDciples  ot  justice  and 
policy,  on  which  the  above-mentioned  provisions  of  our  statute 
are  founded  would  seem  to  lead  our  courts  of  law  io  that  course 
of  proceeding  in  a  case  like  the  present,  which  would  harmonize 
with  those  principles  and  have  a  manifest  tendency  to  produce 
the  same  beneficial  results.  This  must  have  been  the  (ground  of 
the  decision  in  the  case  of  Thompson  v.  WiUam,  2  N.  H.  291. 
The  facts  of  that  case  are  exactly  similar  to  the  one  uriler  con- 
side  ration,  and  the  court  decided  that  the  action  could  not  be 
maintained.  It  has  been  said  that  the  objection  which  has  been 
urged  is  good  only  in  abatement;  but  we  are  very  clear  that  it 
is  sustainable  on  the  general  issue,  inasmuch  as  it  shows  thai 
no  title  was  derived  under  the  indorsement,  to  maintain  this  ac- 
tion, any  more  than  if  the  indorsement  had  been  a  forgery. 

We  are  all  of  opinion  that  the  verdict  must  be  so  amended  aa 
to  stand  as  a  verdict  in  favor  of  the  defendant,  and  judgment  be 
entered  thereon  accordingly. 

Ths  Authoritt  or  this  Decision  is  Doubtxd  in  the  following  Ungnags 
from  Band  v.  Hubbard,  4  Met.  252,  257,  need  by  Chief  Justice  Shaw:  "  We 
are  aware  that  it  has  been  decided  in  New  Hampshire:  Thompson  v.  fTiboii, 
2  N.  H.  291,  and  in  Maine:  Steama  v.  Bumham,  6  Greenl.  261,  that  an  in- 
dorsee, upon  a  note  indorsed  by  the  executor  of  a  will  proved  in  another  state^ 
can  not  maintain  an  action  in  those  states.  In  the  former  case  the  note  had 
long  been  due,  before  it  was  indorsed,  and  therefore  the  defendant  had  a  right 
to  make  any  eqnitable  defense  against  the  promisee,  which  was  one  groond 
relied  on.  In  the  case  in  Maine,  the  date  of  the  note  is  not  given,  and,  ther»> 
fore,  it  does  not  appear  whether  it  was  overdue  or  not,  when  it  was  indorsed. 
But  the  facts  are  said  to  be  exactly  similar  to  those  in  the  New  Hampshire 
case.  One  of  the  leading  arguments  in  the  case  from  Maine  was,  that  if  the 
indorsee  were  allowed  to  sue  in  his  own  name  it  prevented  the  setting  off  of 
demands  against  the  testator,  and  disphiced  equities.  Now  it  is  manifest  that 
if  the  note  was  not  due,  when  it  was  indorsed,  and  was  rightfully  indorsed 
by  one  having  authority,  then  the  promisor  could  have  no  set-off  against  the 
promisee,  nor  other  defense  founded  on  equities  against  him.  We  think, 
therefore,  that  this  must  have  been  a  case  where  the  note  was  overdue  when 
indorsed. 

"  It  can  not,  however,  be  denied  that  in  these  cases  the  reasoning  of  the 
court  goes  somewhat  farther  than  the  case  of  a  note  over  due.  The  main 
argument  is  that  if  the  indorsee  of  such  an  executor  could  bring  an  action* 
such  an  executor  would  give  to  another  a  power  which  he  does  not  himself 
possess;  that  is,  of  saccessfully  suing  for  and  recovering  a  note  in  our  courts^ 
But  this  reasoning  seems  not  quite  satisfactory.  A  person  in  many  cases,  by 
the  execution  of  his  power,  may  give  a  title,  on  which  title  another  can 
maintain  an  action,  though  he  could  maintain  none  himself.  In  the  very 
case  of  an  administrator,  the  ordinary  by  a  grant  of  administration,  enables 
the  administrator  to  maintain  actions  which  he  could  not  maintain.  An 
executor  under  a  power  to  sell  real  estate,  confers  on  his  vendee  a  title  and 
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«  power  to  bring  actions  which  he  could  not  bring.  So  an  administratoi 
nnder  oar  statute,  who  sella  real  estate  under  a  license.  The  only  question 
which  would  arise  is  this:  Which  administrator,  where  there  is  an  adminis- 
tration in  sereral  states,  has  a  right  to  indorse,  and  must  the  indorsement  be 
made  by  an  executor  or  administrator  appointed  and  authorized  in  the  state 
where  the  debtor  dwells?  If  the  latter  be  held,  as  seems  to  be  implied  in 
the  cases  cited,  what  is  an  indorsee  to  do,  who  holds  a  note,  with  a  promisor 
and  seyeral  indoraers  living  in  diflferent  states  ?  Must  it  be  indorsed  by  one 
•0  aa  to  give  a  right  of  action  against  each  indorser  ?  If  the  latter  be  the 
rale,  then  it  would  follow  that  the  different  administrators  in  different  states 
might  indorse  to  different  persons,  and  one  indorsee  would  have  a  right  of 
action  againat  one  party,  and  another  against  another,  on  the  same  note. 
Snch  a  rale  would  seem  to  be  attended  with  great  perplexities.  If  it  once 
he  held  that  a  note  may  be  indorsed,  it  would  seem  to  follow  that  upon  a 
valid  indoraement  the  indorsee  becomes  the  legal  proprietor  and  holder  to  all 
(mrpoees,  with  a  right,  as  holder,  to  proceed  against  any  party,  in  any  state, 
sa  he  might  upon  any  other  good,  legal  cauae  of  action,  in  hia  own  right;  and 
that  any  administrator  duly  appointed,  especially  the  administrator  ap- 
pointed in  the  state  of  the  intestate's  donucile,  and  having  the  custody  of  the 
note,  and  the  executor  named  in  the  will,  after  probate,  having  the  lawful 
potaeaaion  and  cuatody  of  the  note,  not  yet  due,  may  indorse  and  deliver  it 
ever,  and  will  therefore  become  accountable  for  the  value  as  assets,  and  that 
Sa  indorsee  will  be  the  lawful  holder  of  the  note.** 


GrOBHAM  V.  GaNTON. 

f6  OaMBOMAM,  M6.] 

Vws  A  QuamoK  or  DoiaciLB,  the  declarations  of  the  party  whose  home  ia 
in  ooDtcoversy,  made  at  the  time  of  his  going  or  retoming,  may  be  re* 
ceived  as  evidence  of  hia  intention. 

Tbs  qnestion  in  this  case  involved  the  place  of  Enoch  Waite'a 
domicile.  He  resided  with  Dr.  Holland  at  Canton  from  1821  to 
1825,  except  when  absent  on  journeys  and  excursionSy  which  was 
about  one  third  of  that  time.  To  show  the  character  of  the 
residence,  the  defendants  offered  evidence  of  Waiters  declara** 
ticDs,  he  being  dead,  made  at  different  times,  showing  a  design 
to  remove.  The  evidence  was  admitted,  as  also  were  declara« 
iions  by  Waite,  when  absent  on  one  of  his  travels,  that  he  was 
^ing  home  to  Dr.  Holland's.  The  defendants  objected  to  this 
last  testimony.  Verdict  for  the  plaintiffs.  The  question  of  the 
admissibility  of  the  testimony  was  reserved. 

Fesienden  and  Deblois,  for  the  defendants.  The  declarations 
inade  while  going  were  admissible  as  explaining  the  act  he  was 
then  performing;  but  that  the  place  to  which  he  was  going  was 
his  home,  was  an  independent  fact,  concerning  which  his  declara- 
tions could  not  be  considered  i>art  of  the  res  gesla,  but  stood  on 
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the  ground  of  any  other  hearsay  evidence:  Bex  ▼.  ChadderUm, 
2  East,  27;  Bex  v.  Ferrybryston,  Id.  54;  Bex  v.  ErisweU,  3  T.  B. 
707;  Bex  y.  AbergtciUy,  2  East,  63;  Bex  y.  Nuneham  Courfney, 
1  Id.  373;  Bex  ▼.  ErUh,  8  Id.  539;  1  PhU.  Ey.  196;  Swift's  Ey. 
123. 

Adams,  contr a i  relied  upon  Yattel,  b.  1,  c.  19,  see.  218;  Went 
Cambridge  y.  Lexington,  2  Pick.  536  [11  Am.  Deo.  231]. 

By  Court,  Weston,  J.    We  are  of  opinion  that  the  testimonj 
objected  to  was  properly  admitted.    It  was  a  part  of  the  re» 
gesta.    The  pauper,  being  at  Talmouth,  was  setting  out  from 
there  to  go  to  some  other  place.    He  declares  where  and  for 
what  purpose.    His  intention  can  be  known  only  to  himself,  ex- 
cept so  far  as  it  is  communicated  by  his  declarations;  and  these 
declarations  are  legal  evidence  of  his  intention.     Where  it  is 
necessary  to  show  the  nature  of  an  act,  or  the  intention  with 
which  it  is  done,  proof  of  what  was  said  by  the  party,  at  the 
time  of  doing  the  act,  is  admissibile:  1  Phil.  Ev.  218.     Thus, 
under  the  bankrupt  system,  the  declarations  of  a  trader,  at  the 
time  of  his  absenting  himself  from  home«  are  receiyed  in  eyi* 
dence  to  show  the  motives  of  his  absence.    Had  the  pauper  de- 
clared that  he  was  going  to  consult  Dr.  Holland,  as  a  physiciaxi, 
to  adjust  accounts  between  them,  to  procure  the  clothes  he  bad 
left  at  his  house,  or  for  any  special  purpose,  proof  of  such 
declarations  would  have  been  admissible.     Of  the  same  char- 
acter, in  principle,  is  his  statement,  that  he  is  going  to  Dr. 
Holland's,  because  that  is  his  home.    Such  declarations  show 
the  intention  with  which  the  act  is  done.    A  man  without  a 
family  or  house  of  his  own,  leaves  the  place  where  he  has  re- 
sided and  had  his  home,  and  it  becomes  important  to  ascertain 
for  what  purpose;  whether  his  absence  is  intended  to  be  tem- 
porary or  permanent;  what  he  said  at  setting  out,  or  on  the  way, 
upon  this  point,  is  evidence  of  his  intention,  and  has  often  been 
received  on  questions  of  domicile. 

Judgment  on  the  verdict. 

Cited  in  ISnnU  v.  Smith,  14  How.  (U.  &)  422,  upon  the  admiirihnity  c# 
declarations  as  to  domicile  of  one  whose  domicile  is  disputed. 
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[6  OSBBHUBAV,  288.] 

ConTBiBcrnoN  vob  thx  Jettison  of  goods  laden  on  deck  can  not  be  enforced 
from  the  owner  of  the  Teseel. 

Case  against  the  owners  of  the  schooner  Charles,  for  not  de- 
liTering  one  hundred  and  sixty  barrels  of  flour  shipped  at 
Georgetown  for  Portsmouth,  for  which  the  master  signed  bills 
of  lading  in  the  usual  form,  and  with  the  usual  saving  of  the 
dangers  of  the  sea.  Twenty  barrels  were  shipped  to  go  under 
deck  and  the  remainder  to  be  laden  on  deck  at  half  freight. 
In  consequence  of  striking  on  a  reef  on  Nantucket  shoal  during 
a  heavy  storm,  all  the  flour  on  deck  and  in  the  hold  was 
thrown  overboard,  by  means  of  which  the  vessel  and  the  lives 
of  the  crew  were  saved.  The  value  of  the  flour  under  deck  was 
settled  for  general  average.  The  defendants  insisted  that  by 
the  law  merchant  and  by  usage  in  America,  they  were  not  liable. 
To  prove  the  usage  two  merchants,  among  others,  were  called^ 
who  had  been  insurers  on  the  vessel,  but  the  policy  had  expired. 
They  were  admitted,  being  objected  to.  Verdict  directed  for 
the  plaintiff,  subject  to  the  opinion  of  the  court.  The  jury 
were  also  instructed  to  consider  and  answer  whether  there  was 
a  general  usage  for  coasting  vessels  to  carry  deck  loads,  when 
occasion  offered,  if  not  too  deeply  laden,  and  no  objection 
made;  and  whether  there  was  such  a  general  usage  among  mer- 
chants and  shippers,  that  the  owner  of  a  deck  load  can  not 
maintain  an  action  against  owners  and  freighters,  for  their  pro- 
portion of  the  loss  occasioned  by  throwing  it  overboard  for  the 
preservation  of  the  vessel  and  cargo,  such  usage  being  so  gen- 
erally established  among  merchants  as  to  have  the  force  of  law. 
Both  these  questions  were  answered  in  the  affirmative.     The 

plaintiff  objected  that  evidence  of  a  negative  usage  ought  not 
to  have  been  admitted. 

Greenleaf,  for  the  defendants^  contended  that  they  were  not 
liable  to  contribution  for  the  jettison  of  goods  laden  on  deck: 
Stevens  on  Average,  14;  Commercial  Code  of  France,  v.  2,  art. 
421;  Pothier  on  Mar.  Cont.  67,  sec.  118;  Ord.  de  la  Marine, 
art  13,  Dujet;  Jacobson's  Sea  Laws,  234;  Consulat.  cap.  183; 
8mm  V.  Wright,  1  Cai.  43  [2  Am.  Deo.  162];  Lenox  v.  United 
Ins.  Co.,  3  Johns.  Cas.  178;  Wolcoit  v.  Ikigle  Ins.  Co.,  4  Pick. 
429;  Phillips  on  Ins.  333;  2  Dane's  Abr.  327. 

LongfeUow,  contra,  cited  Ord.  de  la  Marine,  art.  12,  14; 
Phillips  on  Ins.  332. 
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By  Court,  Weston,  J.  The  claim  of  the  plaintiffs  against 
the  defendants,  as  general  owners,  must  be  predicated  upon 
one  of  two  grounds;  that  fault  or  negligence,  in  the  diachaige 
of  his  duties,  is  imputable  to  the  master;  or  that  they  are  liable 
upon  the  principles  of  contribution,  or  general  average.  It  is 
in  evidence  that  the  jettison,  by  which  the  plaintiff's  loss  was 
occasioned,  was  justified  by  the  highest  necessity;  nor  is  it  pre* 
tended  that  the  property  could  have  been  preserved  by  any  exer- 
tion on  the  part  of  the  master  or  mariners. 

On  the  question  of  contribution,  the  commercial  code  of 
France  provides  that  the  effects  laden  on  the  deck  of  the  vessel, 
contribute  if  saved.  If  tbey  be  thrown  overboard,  or  damaged 
by  the  jettison,  the  owner  is  not  admitted  to  make  a  demand  of 
contribution;  his  only  remedy  is  against  the  master.  By  the 
ordinance  of  the  marine,  no  contribution  can  be  demanded  for 
goods  on  deck,  which  have  been  thrown  overboard  or  damaged; 
saving  to  the  owners  their  remedy  against  the  master.  It  would 
seem,  from  these  authorities,  that  the  shipper  might  look  to  the 
master  for  his  indemnity;  and  if  so,  the  owner  might  also  be 
holden  as  liable  for  his  default.  Pothier,  in  his  treatise  on 
Maritime  Contracts,  art.  2,  sec.  118,  explains  the  reason  of  this, 
which  is,  he  says,  because  it  is  the  master's  fault  to  overload 
the  ship,  if  .there  was  no  room  below  deck  for  the  goods;  or  if 
there  was,  it  was  his  fault  that  he  did  not  stow  them  there.  In 
the  present  case,  there  was  no  such  fault  in  the  master  of  which 
the  shipper  has  any  right  to  complain.  His  goods  were  laden 
on  deck  by  his  express  permission  and  assent,  and  he  paid  bat 
half  freight  therefor.  Valin,  in  his  commentary  on  the  or- 
dinance, says,  this  rule  does  not  apply  to  boats  and  small  ves- 
sels which  sail  from  port  to  port,  where  it  is  customary  to  load 
goods  on  deck  as  well  as  in  the  hold.  Admitting  this  exception 
of  Yalin  to  be  the  law  of  this  country,  we  do  not  perceive  that 
it  can  fairly  be  applied  to  the  case  under  consideration.  Boats 
and  small  vessels  are  classed  together;  and  by  the  latter  we  think 
ought  to  be  understood  such  as  ply  from  one  port  to  the  next 
adjoining  port,  or  for  short  distances  along  the  coast.  We  can 
not  find  that  the  exception  of  Yalin  has  been  adopted  in  this 
country;  and  if  it  is  to  be  considered  as  qualifying  the  law  here, 
it  can  not  extend  to  vessels  like  the  one  in  question;  nor  to 
voyages  of  the  magnitude  and  importance  of  that  in  which  she 
was  employed  by  the  plaintiff. 

The  general  law  that  jettison  from  the  deck  presents  no  case 
for  contribution,  has  been  recognised  in  New  York  and  in 
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UasaaohiisetU.  There  can,  we  think,  be  little  doubt,  that  in 
the  excepted  cases  stated  by  Yalin,  depending  on  a  usage  to 
]oAd  on  deck  as  well  as  in  the  hold,  full  freight  was  paid  for 
the  whole  goods.  Indeed,  from  the  limited  nature  of  the  navi* 
gation,  those  laden  on  deck  might  be  nearly  or  quite  as  safe  as  those 
laden  in  the  hold;  and  this  may  have  constituted  the  principal 
reaaon  for  the  exception.  But  in  the  case  before  us,  goods  on 
deck  would  be  as  much  exposed  as  in  a  foreign  voyage.  He 
knows  the  increased  hazard,  and  he  deliberately  assumes  it.  If 
be  be  entitled  to  contribution,  and  if  his  case  be  within  the 
exception  of  Yalin,  he  would  lose  no  more  by  the  jettison  than 
Oioee  whose  goods  are  in  the  hold;  although  the  latter  pay 
twice  as  much  for  their  carriage.  If  the  owner  of  the  vessel 
alone  contributes,  for  which  no  usage,  exception,  or  authority 
has  been  cited,  there  seems  to  be  no  reason  why  he  should  not 
have  full  freight  for  this  increased  hazard.  The  half  freight 
stipulated  by  the  shipper  strongly  indicates  that  this  was  and 
onght  to  be  regarded  as  a  case  within  the  general  law. 

Flaeing  our  opinion  upon  this  ground,  we  do  not  consider 
that  the  particular  usage  of  the  port  of  Portland,  proved  at 
the  trial  in  accordance  with  this  principle,  can  affect  the  case. 
It  did  not  require  this  support;  and  the  decision  must  have 
been  the  same  if  it  had  not  been  adduced.  The  determination^ 
therefore,  of  the  question  as  to  the  competency  of  the  wit- 
neeaes  objected  to,  becomes  unnecessary.  But  as  by  law  the 
owners  are  not  liable,  for  the  same  reason  the  insurers  are  not, 
and  thus  they  are  competent  witnesses,  although  their  testi- 
mony has  no  influence  in  the  decision  of  the  cause. 

By  the  general  maritime  law  this  is  not  a  case  for  contribu- 
tion. If  this  is  by  usage  an  excepted  case,  the  burden  of  proof 
ia  upon  the  plaintiff  to  show  it.  The  defendants  are  not  bound, 
nor  is  it  necessaiy  for  them  to  prove  a  usage  corresponding 
with  the  law.  Phillips,  in  his  Treatise  on  Insurance,  p.  333, 
conmienting  upon  the  exception  of  Yaliu  to  the  rule  stated  in 
the  thirteenth  article  of  the  Ordinance,  says,  upon  the  principle 
of  this  exception,  if  it  be  the  usage  of  the  trade  to  carry  part 
of  the  cargo  on  deck,  a  jettison  therefrom  is  the  subject  of 
contribution.  But  he  cites  no  authority  which  supports  this 
position  to  the  extent  named.  In  the  whaling  voyages,  he 
adds,  it  is  the  practice  "  to  adjust  upon  the  principle  of  gen- 
ecal  average  oil  thrown  overboard  from  the  deck,  where  it  is 
carried  for  a  short  time,  after  being  put  in  casks,  before  it  can 
properly  and  safely  be  stowed  in  the  hold."    This  usage  and 
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piactiee  in  regard  to  these  voyages  arises  from  the  particular 
nature  of  the  basiness;  and  as  it  applies  to  every  part  of  the 
cargo,  which  mnst  all  undergo  the  same  process,  it  is  equal  in 
its  application.  It  does  not  extend  to  goods  carried  on  deck 
for  the  voyage;  but  to  such  as  are  to  be  carried  below  deck  in 
their  transit  to  their  destination  in  the  hold.  If,  by  the  usage, 
the  goods  are  to  be  carried  on  deck  for  the  voyage,  this  excep- 
tion, even  according  to  FhiUips,  does  not  uniformly  apply,  for  he 
states,  in  the  same  paragraph,  that  it  is  usual  to  carry  on  deck 
a  part  of  the  cargo  of  a  vessel  loaded  with  lumber,  but  that  it 
does  not  appear  to  be  the  practice  to  contribute  for  this  part  of 
the  cargo  if  it  be  thrown  overboard. 
New  trial  granted. 

Cited  in  The  Rebeeea^  1  Ware,  211;  The  Paragon,  Id.  326;  Lawrmee  ▼. 
Mintum,  17  How.  (U.  S.)  114;  and  in  The  Delaware,  14  Wall  604,  in  sap- 
port  of  the  statement  that  the  carrier  is  not  liable  for  the  jettison  of  goods 
stowed  on  deck,  unless  they  were  so  stowed  without  the  consent  of  the 
owner,  or  porsoant  to  a  general  custom  binding  him,  and  that  then  he  would 
be  chargeable  with  the  h 
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(6  OanauAr.  909.] 

MoBTiuooft'a  PosBBBiOH  ov  Pkbsonai.  Propxbtt  mortgaged  is  not  incon- 
sistent with  the  mortgage,  and  is  not  oonclnsive  evidence  of  frand. 

Chaxtel  Mostqaos  to  Sxcubb  Future  Advahces  is  not  invalid  as  to 
creditors,  there  being  no  suggestions  of  unfairness  or  trust  between  thm 
parties. 

The  Bight  to  Bxdeem  a  Chattel  mortgaged  can  not  be  seised  on  attach* 
ment  or  execution  by  the  creditors  of  the  mortgagor. 

BsFLEviN  for  a  clock.  The  defendant,  a  constable,  pleaded 
that  the  property  wad  in  one  Peachy,  which  was  traversed.  He 
had  attached  the  clock  for  a  debt  due  to  one  Wilson.  The 
plaintiff  claimed  under  a  bill  of  sale  made  after  Wilson's  debt 
accrued,  by  which  Peachy  conveyed  the  clock  to  him  in  mort- 
gage to  secure  the  sum  of  fourteen  dollars  then  due,  and  such 
further  sum  as  might  be  due  to  him  at  the  end  of  sixty  days, 
within  which  time  it  might  be  redeemed  by  the  mortgagor. 
The  clock  was  attached  before  the  expiration  of  the  sixty  days. 
The  clock  was  screwed  to  the  wall  of  Peachy's  house,  and  was 
allowed  to  remain  in  his  possession,  though  he  made  a  formal 
delivery  of  it,  pointing  to  it,  saying  that  it  was  plaintiff's  prop- 
erty. At  the  time  the  clock  was  taken  by  the  defendant  be  vraa 
notified  that  it  was  mortgaged  to  the  plaintiff. 
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The  defendant  contended  that  the  sale  was  a  fraud  as  to  ored- 
ttofs.  The  evidence  was  snlnnitted  to  the  joiy  tinder  the  in- 
Btrnetion  that  if  they  were  of  opinion  that  the  oonTejanoe  waa 
without  consideration  and  fraudulent,  to  find  for  the  defendant; 
hot  if  they  were  of  opinion  that  it  was  made  for  a  Taluable  con* 
oderation,  and  was  fair  and  honest,  to  find  for  the  plaintiff. 

Tefdiot  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
upoQ  the  correotnees  of  the  instructions  given. 

Davei»  and  Morgan^  for  the  defendant,  contended  that  the 
sile  was  fraudulent  and  Toid  against  creditors,  because  the 
debt  then  due  was  not  canceled,  and  there  was  therefore  no 
consideration,  and  thai  a  change  of  possession  was  indispensa- 
ble to  the  validity  of  the  mortgage:  Roberts'  Fraud.  Cout.  565; 
PorOandBignh  t.  StubbB,  6  Mass.  422  [4  Am.  Dec.  151];  JeweU 
y.  Warren,  12  Id.  800  [7  Am.  Dec.  74];  Gale  y.Ward,  14  Id.  352 
(7  Am.  Dec.  223];  Tucker  v.  Buffingion,  15  Id.  477;  SUme  ▼. 
Orubham,  2  Bulstr.  225;  Gadogan  v.  KenneU,  Cowp.  434;  Ed- 
wards  Y.  Harben,  2  T.  B.  587;  Beed  v.  Blades,  5  Taun.  212;  Doe 
y.  Manning,  9  East,  59;  Sturievant  t.  Ballard,  9  Johns.  837  [6 
Am.  Deo.  281];  HamUUm  v.  BusaeU,  1  Cranch,  97. 

Fusenden  and  Debloia,  contra. 

By  Court,  Mellxn,  G.  J.  The  jury  have,  by  their  verdict, 
letOed  the  question  as  to  the  alleged  fraud  in  the  conveyance 
of  the  dock;  and  we  are,  therefore,  to  consider  it  as  having 
been  made  faidy  and  honestly,  for  the  pui{>ose8  avowed  and 
expressed  at  the  time;  and  the  only  inquiries  are  whether  the 
&cts  relating  to  the  possession  of  the  clock,  and  the  nature  of 
the  mortgage  of  it,  f  nmish  any  objections  to  its  validity  and 
intended  effect.  It  has  been  contended  that  the  mortgage  was 
Toid  as  against  creditors,  because  Peachy  remained  in  posses- 
sion of  the  clock.  Still  a  formal  delivery  was  made,  and  by 
agreement  of  the  parties,  it  was  suffered  to  continue  in  its  usual 
place  in  Peachy's  house.  Now  it  has  always  been  held  in 
Massachusetts  and  this  state,  that  the  possession  of  the  vendor 
after  sale  is  only  evidence  of  fraud;  but  is  not  such  a  circum- 
stance as  per  se  necessarily  invalidates  the  sale.  This  is  the 
principle  in  the  case  of  an  absolute  conveyance;  and  surely  a 
more  rigid  one  ought  not  to  be  applied  to  the  case  of  a  mort- 
gage of  a  chattel.  This  case  is  not  unlike  that  of  Atkinson  v. 
Mting,  2  T.  B.  462,  and  Easkell  v.  Greeley,  3  Greenl.  425. 
But  this  has  ceased  to  be  a  point  of  any  importance  in  the  case, 
inasmuch  as  the  mortgage,  notwithstanding  the  possession^ 
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remained  with  Peachy,  was  an  honest  and  bona  fide  transaction. 
Another  circumstance  relied  on  by  way  of  objection  is,  that 
the  mortgage  was  made  to  secure,  net  only  the  fourteen  dollars 
then  due  from  Peachy  to  Holbrook,  but  certain  future  advances. 
In  answer  to  this  point  also,  we  nuiy  refer  to  the  above-men- 
tioned  case  of  Atkinson  v.  Moling,  and  Badlam  v.  Tvcker  etal.,1 
Pick.  389  [11  Am.  Dec.  202].  The  verdict  puts  a  negative 
upon  all  suggestions  of  any  unfairness  or  trust  between  the 
parties.  Besides,  the  report  states  that  at  the  time  of  the  at- 
tachment, the  mortgage,  and  its  object,  were  distinctly  made 
known  to  the  defendant.  Another  objection  to  the  defense  is, 
that  the  attachment  was  made  before  the  sixty  days  had  ex- 
pired; and  while  only  a  right  of  redemption  existed  in  Peachy; 
the  legal  property  then  being  in  the  plaintiff.  We  know  of  no 
law  which  authorizes  a  creditor  to  attach  or  seize  on  execution 
a  right  to  redeem  a  chattel.  Our  statute  relates  only  to  rights 
of  redeeming  real  estate.  This  is  one  of  the  grounds  of  the 
opinion  of  the  court  in  the  before  cited  case  of  J9adlam  v.  Tudoer 
ei  ol.,  and  the  principle  is  there  distinctly  laid  down  aa  olear 
and  undisputed,  at  least  in  those  cases  where  the  money  due  to 
the  mortgagee  has  not  been  paid  or  tendered  to  him.  In  every 
view  of  tiie  cause  we  think  the  instructions  of  the  judge  were 
correct;  and  there  must  be  judgment  on  the  verdict* 


InAlmyy.  WUbur,  2  WoodK  ft  M.  387>  it  is  said,  referring  to  the  prindpttl 
case,  among  others,  that  the  better  doctrine  seemed  to  be  that  at  oommon 
law,  in  case  of  mortgage  of  personal  property,  if  poesession  bo  not  idianged, 
it  is  not  even  prima  facU  evidence  of  the  frand. 

Retektion  ov  Possession  EvmxNOB  ov  Frattd. — See  Bahb  v.  OfeoMm,  18 
Am.  Dec.  684^  and  note  containing  references  to  other  decisions  in  this  series 
npon  this  question. 

VALmiTT  ov  MoRTOAOBS  FOR  FuTURB  Advakgxs:  Soo  BooUam  T.  T^tcker^ 
11  Am.  Dec  203,  and  note;  and  PeUJbone  y.  QrinoM,  10  Id.  106^  and  note. 


Websteb  v.  Dbinewater. 

[6  Obexziueap,  819.] 

0ns  may  Waive  the  Tort  and  sne  on  the  implied  contract  only  in  tfaoss 
cases  where  the  defendant  has  derived  seme  benefit  from  the  tort. 

An  Aqsnt  of  the  Government,  appointed  to  superintend  the  execution  of  a 
contract  with  the  United  States,  but  not  to  make  a  contract  with  any 
one,  is  not  personally  Uable  for  demanding,  through  a  misconstruction  ol 
its  terms,  more  than  the  contract  calls  for. 
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Absumfsit  for  Bervices  performed  and  moneys  expended.  One 
Haley,  collector  of  the  customs  at  Portland,  being  duly  author- 
ized so  to  do,  made  a  contract  with  the  plaintiffs,  Webster  and 
others,  for  the  building  of  two  revenue  cutters  to  the  satisfaction 
of  the  collector,  or  of  such  person  as  he  should  appoint.  The 
collector  agreed  to  pay  a  specified  sum,  upon  the  production  by 
the  plaintiffs  of  a  certificate  of  the  person  appointed,  of  the  com- 
pletion of  the  cutters,  according  to  the  terms  of  the  agreement. 
The  contract  called  for  certain  dimensions,  and  was  particular 
aa  to  style  of  finish,  etc.  The  defendant  was  appointed  super- 
intendent, and  gave  the  plaintiffs  the  certificate  on  the  comple- 
tion of  the  boats.  Certain  extras  were  also  allowed  and  paid. 
At  the  time  of  the  settlement,  the  plaintiffs  stated  that  they  had 
made  a  bad  bargain,  and  that  the  defendant  had  required  more 
work  of  them  than  the  contract  called  for,  and  that  they  would 
petition  congress  for  an  aUowanoe.  The  petition  was  presented, 
but  was  rejected.  This  action  was  then  commenced.  The 
labor  and  materials  forming  the  subject-matter  of  the  suit,  were 
proved  to  have  been  furnished  at  the  request  and  under  the  direo* 
tion  of  the  defendant,  in  his  capacity  of  agent  of  the  United 
States,  he  insisting  and  the  plaintiffs  denying  that  they  came 
within  the  meaning  of  the  contract. 

The  chief  justice  left  it  to  the  jury  to  determine  whether  any 
work  had  been  done,  or  expenses  incurred  not  required  by  the 
tenns  of  the  contract^  and,  if  so,  whether  it  was  done  and  in* 
enned  under  an  engagement,  express  or  implied,  on  the  defend- 
ant's part,  to  pay  for  the  same.  The  jury  found  for  the  defend- 
ant, certifying,  moreover,  that  some  extra  work  had  been  done, 
and  expenses  incurred  by  the  plaintiffs,  respecting  which  the 
defendant  assumed  to  act  as  the  agent  of  the  United  States 
without  authority,  by  contending  that  such  work  was  within  the 
terms  of  the  contract,  but  which  was  not  so  considered  by  the 
JQiy.  The  question  presented  by  the  plaintiffs,  that,  in  conse- 
quence of  this  unlawful  assumption,  the  law  raised  a  promise  on 
the  part  of  the  defendant  to  pay,  was  reserved. 

Fessenden  and  Deblois^  for  the  plaintiffs.  An  agent  is  estopped 
to  deny  that  he  made  the  contract  for  himself,  where  he  had  no 
power  to  stipulate  for  another:  Sumner  v.  WiUiams,  8  Mass. 
209  [5  Am.  Dec.  83 J;  Liverm.  on  Agents,  2;  Paley  on  Agency, 
4;  Chitty  on  Contr.  64;  GUI  v.  Brown,  12  Johns.  385;  Freeman 
V.  Otis,  9  Mass.  273  [6  Am.  Dec.  66];  Stoifl  v.  Hopkins,  13  Johns. 
313.  An  injured  party  may  waive  a  tort  and  proceed  as  on  an 
impUed  assumpsit:  Eambly  v.    Trott,  Cowp.   872;   Clinton  v. 
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Slrtmgy  9  Johns.  870;  Bipley  v.  Gdei&n,  Id/201  [6  Am.  Deo.  271]; 
LighUy  y.  Clouston,  1  Taun.  112;  5  East,  39,  note;  Smith  y.  Bodg- 
don,  4t  T.  B.  217;  2  Corny,  on  Goniar.  29,  558;  Irving  y.  WH- 
mm,  4  T.  B.  485. 

Longfellow,  contra. 


By  Court,  Mellen,  C.  J.  The  question  reseryed  at  the 
quest  of  the  plaintiffs  is,  whether  the  law  implies  a  promise, 
on  the  part  of  the  defendant,  to  pay  for  certain  extra  work  by 
them  done  on  the  yessel,  which  the  juryhaye  found  was  beyond 
the  terms  of  the  contract,  and  such  as  the  defendant,  as  agent, 
had  no  right  to  require.  They  haye  found  that  whatever  he  did 
in  the  premises  was  done  by  him,  claiming  to  act  as  agent  on 
the  part  of  the  United  States,  though  as  to  such  extra  work  he 
exceeded  his  powers  in  requiring  it,  and  that  he  never  made  any 
engagement,  express  or  implied,  to  pay  for  it.  Still,  it  is  ocm- 
tended  by  the  counsel,  that,  in  existing  circumstances,  the  law 
raises  a  promise  to  pay  this  extra  expense.  It  is  a  principle  well 
settled  that  a  promise  is  not  implied  against  or  without  the  con- 
sent of  the  person  attempted  to  be  charged  by  it:  Wkiiing  y. 
Sullivan,  7  Mass.  107.  And  where  one  is  implied,  it  is  because 
the  party  intended  it  should  be,  or  because  natural  justice 
plainly  requires  it,  in  consideration  of  some  benefit  received. 

The  application  of  these  principles  is  perfectly  familiar  in 
those  esses  where  a  man  is  professedly  acting  in  his  own  be* 
half,  and  receives  the  benefit  which  is  the  consideration  of 
promise  implied.  The  point  of  inquiry  is  whether  the  law  is 
the  same  when  the  man  is  acting  in  a  certain  transaction  as  an 
authorized  superintendent,  but  in  some  particular  in  his  demand 
exceeds  his  authority,  and  yet  receives  no  advantsge  whateyer 
from  those  services,  for  the  payment  of  which  it  is  contended 
the  law  raises  a  promise,  as  in  tiie  case  under  consideration. 

The  terms  of  the  contract,  the  character  in  which  the  defend- 
ant was  connected  with  and  acted  in  the  transaction  we  are 
examining,  and,  of  course,  the  nature  and  extent  of  his  authority 
were  all  equally  well  known  to  both  parties.  Both  must  have 
supposed  that  the  defendant  considered  himself  as  requiring  no 
more  than  he  had  a  right  to  require,  because,  after  some  dispute, 
his  requisitions  were  complied  with.  He  was  the  person 
appointed,  by  consent  of  all  concerned,  to  superintend  the  build- 
ing of  the  vessel,  and  see  that  she  should  be  built  in  all  respects 
in  conformity  to  the  contract.  It  is  not  pretended  that  in  the 
discharge  of  his  duty,  he  did  not  act  fairly  and  faithfully.    On 
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the  ooninuy,  the  proceedings  of  the  plaintiffs,  in  applying  to 
congress  for  some  allowance/  show  that  they  did  not  rely  on  any 
engagement  or  liability  on  the  part  of  the  defendant.  From 
these  facts  we  do  not  perceive  on  what  grounds  a  promise  can 
be  implied  by  law.  The  defendant  was,  in  some  respects,  a 
judge  in  business  of  that  kind,  and  was  so  considered;  and 
surely  his  honest  opinion  and  decision  ought  not  to  be  consid- 
ered as  sabjecting  him  to  an  action,  as  upon  an  implied  prom- 
ise, because  he  is  found  to  have  transcended  his  delegated 
aathority  in  a  particular  instance.  It  has,  however,  been  con- 
tended by  the  counsel  for  the  plaintiffs,  that  if  an  agent,  in 
making  a  contract,  exceed  his  authority,  he  must  be  holden  per- 
sonally as  to  the  amount  of  the  excess;  and  several  of  the  cases 
he  has  cited  may  be  considered  as  supporting  that  position, 
where  there  is  an  express  undertaking  on  the  part  of  the  agent, 
and  the  doctrine  so  limited  is  not  contested  by  the  defendant's 
ooonsel.  But  in  the  case  before  us,  there  was  no  express  con- 
tnu:t,  nor  even  an  implied  one,  on  the  part  of  the  defendant,  as 
the  jary  have  found;  and  his  character  and  duty  as  superin- 
tendent, taken  in  connection  with  the  manner  in  which  he  per- 
fonned  that  duty,  precludes  the  idea  of  a  promise  implied  by 
law,  which  could  bind  him.  On  what  consideration  should  such 
a  promise  be  implied  ?  The  defendant  received  no  benefit  from 
the  services  performed  beyond  the  written  contract,  and  the 
plaintiffs  were  not  bound  to  perform  them,  and  they  never  pre- 
tended that  they  were  performed  on  the  ground  of  even  a  sup- 
posed liability  on  his  part.  It  is  uii^ed,  however,  that  the  de- 
fendant may  be  fairly  held  chargeable  in  this  action,  upon  the 
well  known  principle  that  in  many  cases  a  man  may,  as  it  is 
expressed,  waive  a  tort,  and  seek  his  remedy  for  damages  oooa- 
sioned  by  it,  in  an  action  of  assumpsit.  The  general  principle 
18  not  denied,  nor  the  authority  of  the  cases  cited  to  this  point; 
but  their  application  to  the  case  before  us  is  denied  on  two 
grounds:  First,  because  in  all  of  them,  except  one,  the  sum 
sued  for  had  been  actually  received  by  the  defendant  in  money 
or  in  services,  of  which  he  had  received  the  benefit;  and  in  the 
excepted  case,  the  officer  received  the  tonnage  duty  without 
sny  authority  of  law,  and  in  the  same  manner  had  accounted 
for  it  to  government,  an  appropriation  he  had  no  right  to  make, 
and  which  sum  the  party  suffering  could  not  obtain  from  gov- 
ernment by  any  legal  process.  The  second  reason  is,  that  in 
the  present  case  there  has  been  no  tort  conmiitted,  and  so  none 

eould  be  waived.    The  defendant  has  merely  done  what  he  sup- 
As.  Dbo.  Vol.  XVO^ltf 
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posed  aud  believed  was  his  duty,  pursuant  to  the  contract^  and 
in  the  due  execution  of  the  powers  given  him  by  the  collector, 
and  assented  to  by  the  plaintiffs.  Again,  it  has  been  urged  thai 
a  man  can  not  be  permitted  to  avail  himself  of  his  own  wrong; 
this  is  a  correct  general  principle;  but,  if  he  has  violated  his 
neighbor's  property,  or  blasted  his  reputation,  he  surely  maj 
defend  himself  against  that  kind  of  action  which  the  law  does 
not  permit  to  be  sustained  for  redress  of  the  particular  injuries 
complained  of. 

The  jury  have  negatived  ^the  promise  alleged,  and  the  facts, 
as  reported,  affording  no  grotmd  on  which  the  law  will  imply  a 
promise,  we  will  merely  add  that  the  defendant  can  not  be  ad- 
judged answerable  in  this  action.  We  have  given  an  answer  to 
each  of  the  arguments  which  have  been  urged  by  the  plaintiffii^ 
counsel,  though  we  might  have  omitted  it,  because  some  of  theni 
could  have  no  bearing  upon  the  facts  before  us;  for  it  must  bo 
distinctly  remembered  that  the  defendant  was  never  the  agent, 
on  the  part  of  the  United  States,  to  make  a  contract  with  any  one; 
but  was  merely  constituted  by  the  consent  of  the  plaintifffl,  m 
agent  for  the  purpose  of  superintending  the  execution  of  a  cod:- 
tract,  which  had  been  previously  made  between  them  and  Mr. 
Collector  Ilsley. 

We  are  all  of  opinion  that  there  must  be. 

Judgment  on  the  verdict. 

Waiving  Toet. — ^To  enable  the  injured  party  to  waive  the  tort  oommitted 
and  seek  relief  in  an  action  of  assompeit  for  money  had  and  received,  it  mvat, 
as  a  general  rule,  appear,  as  is  stated  in  the  principal  oase,  that  the  sum  sued 
for  has  been  received  by  the  defendant  in  money,  or  in  services  of  which  he 
has  received  the  benefit.  There  is  no  doabt  that  a  person  may  waive  his 
right  of  action  for  the  tort,  and  parsue  his  remedy  for  the  breach  of  a  sup- 
posed contract,  where,  as  a  result  of  the  tortious  act,  the  defendant  has  oom« 
into  possession  of  money  belonging  to  the  plaintiff:  Olaas  Co,  v.  WoleoU^  3 
Allen,  227;  Boston  and  W.  B,  B.  Co.  v.  Dcma,  1  Gray,  83;  WhUe  v.  Brooia, 
43  N.  H.  402;  SmUh  v.  Smith,  Id.  536;  SJiato  v.  Coffin,  58  Me.  254;  Howe  v. 
Claneey,  53  Id.  130;  Lord  v.  French,  61  Id.  420;  PearaoU  v.  CItapin,  44  Fk. 
St.  9;  Band  v.  NemnUh,  61  Me.  Ill;  Goodenow  v.  Snyder,  3  Qreene  (Iowa) 
599;  FnUi  v.  Clark,  12  CaL  89;  Halleck  v.  Mixer,  16  Id.  574;  Crow  v.  Boyd^ 
17  Ala.  51;  Pike  v.  Bright,  29  Id.  332;  Stoat  v.  Evans,  35  IlL  455. 

Judge  Eedfield,  delivering  the  opinion  of  the  court  in  Centre  Tumpiie  Co^ 
V.  Smith,  12  Vt.  212,  217,  an  action  of  assumpsit  for  the  recovery  of  toll  for 
passing  a  gate  on  the  plaintiff's  road,  said:  ''In  the  present  case,  the  defend* 
ant  claimed  the  right  to  pass  the  gate  without  paying  toll,  on  the  ground  of 
exemption  or  privilege,  and  on  that  claim  he  was  permitted  to  pass.  Thera 
was  no  express  promise  to  pay,  in  any  event,  and  will  the  law,  under  the 
state  of  facts  here  presented,  imply  a  promise?  If  not,  the  plaintiff  maait 
fail  in  the  present  action.  We  know  there  are  many  cases  in  which  a  pemm 
is  virtually  made  liable  in  assumpsit  for  a  t<^    But  those  oases  may  be  !•• 
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wived  into  clawoa,  none  of  which  include  the  present:  1.  Where  the  def end- 
mi  has  taken  penonal  property  and  oonverted  it  into  money:  Gilmore  v. 
WSbtT,  12  Pick.  120;  by  Jackaon,  J.,  in  Oumminga  ▼.  JSoyes,  10  Mass.  433; 
by  Lord  Manafield,  in  Hambly  v.  TroU^  Cowp.  373.  Bat  in  these  cases  the 
ehattels  must  have  been  actually  oonverted  into  money.  Such  is  the  language 
cf  the  bookB.  I  find  but  one  case  where  chattels  have  been  taken  by  force 
•od  not  coQYerted  into  money,  that  assumpsit  has  been  sustained,  and  that 
die  rests  upon  no  very  satisfactory  basis:  HxU  ▼.  Davia,  3  N.  H.  386.  2. 
When  the  defendant  obtains  the  goods  surreptitiously  under  color  of  sale: 
Chitty  on  ContraotB,  19;  HUX  ▼.  PreacoU,  3  Taun.  274;  Edmeada  v.  Neuman, 
8  B.  C  Lu  116.  In  the  latter  case,  the  defendant  came  fairly  by  the  bills, 
lot  Irudulently  obtained  the  money  upon  them.  The  case  of  Clarke  v.  Shee^ 
Covp.  197, 18  of  the  same  character.  3.  Where  one  employs  the  apprentice 
of  another,  eyen  when  he  did  not  know  of  the  apprenticeship,  he  is  liable,  in 
•Homptit  for  work  and  labor:  Lightly  ▼.  Cloudon,  1  Taun.  112;  Bowes  ▼. 
TibbeU,  7  Greenl.  457;  see,  also,  Eadea  v.  Vand^puty  5  East^  39,  which  in* 
▼olTes  the  same  principle.  4.  Where  the  defendant,  under  false  color,  has 
noovered  the  rent  of  plaintifiTs  estate:  2  Stark.  Et.  (6  ed.)  64,  and  cases 
cited.  So,  also,  where  the  defendant  has  intruded  into  plaintiff's  office,  and 
under  color  of  right  has  received  the  fees:  Id."  The  court  concluded  that 
the  action  would  not  lie.  Chief  Justice  Parker  adds,  in  Janes  v.  Hoar,  5 
Kck.  285,  290,  that  "No  case  can  be  shown  where  assumpsit  aa  for  goods 
■old  lay  in  such  case,  except  it  be  against  the  executor  of  the  wrong-doer,  the 
tort  being  extinguished  by  the  death,  and  no  other  remedy  but  assumpsit 
•gunit  the  executor  remaining." 

Many  of  the  decisi<»is  following  the  doctrine  of  these  cases  explicitly  assert 
that  the  tort  can  not  be  waived  and  assumpsit  brought,  unless  the  property 
has  been  sold  or  converted,  and  money  or  money's  worth  received  by  the  de- 
fendant: Pike  ▼.  Wright,  29  AIa.  332;  Crow  v.  Boyd,  17  Id.  51;  Olaas  Co.  v. 
ITotoott,  2 Allen,  227;  Mannv.  Locke,  11  K.  H.  246,  248;  SmUhv.  Smith,  43 
Id.  536;  SUama  v.  DiUmgham,  22  Vt.  624;  Randolph  Iron  Co.  v.  EUioU,  34 
K.  J.  L.  (5  Vroom)  184;  Bvdd  v.  HiUr,  27  Id.  (3  Dutch.)  43;  Baleh  v.  Pat- 
fas,  45  Me.  41;  Moses  v.  Arnold,  43  Iowa,  187;  Button  v.  Wetherald,  5  Harr. 
(BsL)  38;  Watson  ▼.  Stever,  25  Mich.  386»  where  the  authorities  are  collated: 
Jom  V.  Hoar,  5  Pick.  289.    In  Pike  v.  Bright,  29  Ala,  332,  336,  it  is  said 
that  the  doctrine  of  waiving  a  tort  and  bringing  assumpsit  is  confined  to  cases 
vhen  the  wrong-doer  has  disposed  of  the  plaintiff's  property,  and  has  re- 
oeived  either  money  or  some  other  thing  as  money,  and  does  not  extend  to 
caaes  of  mere  conversion  or  detention  of  the  plaintiff's  property  without  any 
aa]e  of  it.    And  in  the  same  state  the  services  of  a  slave  wrongfully  taken 
fram  the  plaintiff  by  the  defendant  and  detained  by  him,  were  not  permitted 
to  be  recovered  in  an  action  of  assumpsit:  Crow  v.  Boyd,  17  Ala.  51.    The 
doctrine  was  carried  still  further  in  Fulier  v.  Duren,  36  Id.  73,  where  prop- 
vty  wrongfully  taken  was  exchanged  for  another  article  which  was  not  sold. 
The  court  denied  the  applicability  of  the  principle  of  waiving  the  tort  and 
ning  in  assumpsit,  saying  that  it  applied  only  where  that  which  had  been 
tortionaly  taken  had  been  sold,  and  that  an  exchange  and  a  sale  were  quite 
different    In  an  action  of  assumpsit  against  a  deputy  tax  collector,  the 
piaintifi's  printers  sought  to  recover  the  amount  of  their  bill  for  printing  tax 
lists  at  the  defendant's  request.    The  town  had  refused  to  pay  the  bills  on 
the  ground  of  want  of  authority  in  the  defendant  to  contract  for  the  publico- 
tion.    Upon  an  objection  raised  to  the  form  of  action,  Walton,  J.,  having 
■tated  that  ease  for  deoeit  was  the  proper  action  under  the  circumstances^ 
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remarked:  "  Bat  it  is  only  in  favor  of  the  action  for  money  had  and 
which  has  been  likened  in  its  spirit  to  a  bill  in  eqnity,  that  the  role  is  re- 
laxed that  the  evidence  most  correspond  with  the  allegations  and  be  confined 
to  the  matter  in  issoe;  and  this  relaxation,  by  which  a  party  is  allowed  to 
aver  a  promise  and  recover  for  a  tort,  being  a  departure  from  principle  and 
the  correct  roles  of  pleading,  onght  not  to  be  extended  to  new  cases.  ^ 

Proceeding  on  this  same  theory,  the  decisions  holding  the  strict  rale  in 
regard  to  the  right  to  relief  in  an  action  on  the  implied  contract,  for  a  tort^ 
maintain  further,  that  in  the  action  for  money  had  and  received,  the  plaintiff 
can  recover  only  the  amount  which  has  been  so  received  by  the  defendant. 
The  suit  is  not  r^arded  as  brought  to  obtain  the  reasonable  worth  of  the 
property  tortioualy  disposed  of.  "  The  money  received  from  its  sale  is  the 
limitation  of  the  plaintiff's  right  to  recover,  a  limitation  imposed  <m  the 
pbiintiff  by  the  remedy  adopted:*'  Band  v.  Negmiih,  61  Me.  Ill,  114;  and  to 
the  same  effect,  PtarsoU  v.  Chapin^  44  Pa.  St.  9. 

None  of  the  authorities  heretofore  refeired  to  recognise  an  injured  party's 
right  to  waive  the  tort  and  sue  in  contract  on  a  count  for  goods  sold  and  de- 
livered. The  majority  of  the  decisions  expressly  confine  the  right  to  the 
form  of  action  for  money  had  and  received;  as  Jones  ▼.  Hoar,  5  Pick.  285^ 
and  the  subsequent  adjudications  of  Allen  v.  Ford,  19  Id.  218;  Brown  v.  HoU 
brook,  4  Gray,  103;  Berkshire  Qlasa  Co.  v.  WoUxit^  2  Allen,  228;  BartleU  v. 
Tucker,  104  Mass.  345.  The  reason  of  this  restriction  may  be  either  the 
reluctance  to  broaden  what  is  regarded  as  an  exception  to  the  general  rules 
of  pleading  and  of  evidence,  or  the  fear  that  by  permitting  the  plaintiff  to 
declare  as  upon  a  sale,  inconvenience  would  thereby  result  to  the  defendant. 
That  the  defendant  is  not  prejudiced  by  waiving  tiie  tort  and  demanding  of 
him,  under  the  form  of  a  proceeding  ex  contractu,  what  he  has  received,  is 
repeatedly  asserted  as  an  important  ground  for  entertaining  the  action  for 
money  had  and  received.  The  inconvenience  that  might  follow  to  the  tor- 
tious actor  by  the  waiver  of  the  wrong,  and  the  raising  the  presumption  of  a 
sale,  is  thus  pointed  out  by  Lord  Alvanley  in  Bennett  v.  FraneU,  2  Bos.  &  P. 
650,  555:  "All  that  can  be  collected  from  the  cases  is  this,  that  if  the  goods 
be  converted  into  money,  the  court  will  allow  the  plaintiff  to  waive  the  tort^ 
and  bring  an  action  in  which  he  can  recover  nothing  more  than  the  sum  acto- 
ally  received.  But  if  it  were  competent  to  the  plaintiff  in  a  case  like  this  to 
waive  the  tort  and  convert  the  transaction  into  a  contract^  it  might  invdye 
the  defendant  in  great  difficulties.  Goods  are  demanded  of  a  person  who 
claims  them  as  his  own,  and  insists  on  keeping  them.  Kow,  if  the  party  de- 
manding the  goods  be  at  liberty  to  convert  this  into  a  contract  for  goods 
sold  and  delivered,  the  consequence  would  be  that  on  proving  his  property  in 
the  goods  the  other  party  woidd  be  obliged  to  pay  the  value  of  them, 
though  possibly  to  his  utter  ruin;  whereas,  if  the  fonner  had  declared  in 
trover  nominal  damages  only  would  probably  be  given  and  the  goods  would 
be  restored."  But»  if  in  an  action  in  this  form  the  defendant  pays  money 
into  court,  it  will  be  treated  as  a  consent  on  his  part  that  the  transaction  be 
deemed  a  contract  of  sale:  Id.;  Yate  v.  WWiame,  2  East,  128. 

There  is,  notwithstanding,  some  authority  for  the  position  that  the  owner 
of  chattels  may  waive  the  wrong  committed  in  their  removal  and  sue  for  their 
value  as  upon  an  implied  contract  of  sale:  HaUeek  v.  Mixer,  16  CaL  574; 
FraU  V.  Clark,  12  Id.  89;  Berly  v.  Taylor,  5  Hill,  583;  Barker  v.  Cory,  15 
Ohio^  9.  Though  it  must  be  conceded  that  these  decisions  are  opposed  to  the 
general  current  of  the  adjudications,  cases  may  yet  be  found  which  maintain 
that  assumpsit  may  be  brought  to  recover  the  value  of  the  use  of  the  piaintiff's 
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ytoyeiiy  which  the  defendant  has  converted  to  his  own  benefit.  For  exam* 
pie,  the  plaintiff  oiay  waive  the  trespasB  and  recover  in  aesmnpeit  where  the 
defendant's  cows  have  been  wrongfally  pastured  on  the  plaintiifs  land:  Welch 
T.  Boffg,  12  Mich.  42;  he  may  recover  in  an  action  on  the  implied  contract 
for  the  valne  of  the  time  of  hia  negroes  detained  by  the  defendant,  who  had 
•abeeqnently  retomed  them:  Jones  v.  Btiosard,  1  Hemp.  240;  Stockett  v. 
WaiiiMs,  administrator,  2  Gill  &  J.  326.  The  conrt  were  divided  in  Ford 
▼.  Caldwell,  3  Hill  (&  0.)248,  three  judges  favoring  and  two  doubting  whether 
the  vslne  d  the  services  of  slaves  tortionsly  seized  by  the  defendant's  intes- 
tate OGold  be  recovered  in  assumpsit  against  the  administrators.  It  is  appre- 
hended, however,  that  this  action  could  be  supported  on  the  authority  of  the 
MsHftchnsettB  cases,  which  though  strictly  insisting  upon  the  general  rule  of 
the  lealizing  of  money  by  the  defendant,  yet  recognise  an  exception  for  the 
lake  of  justice,  where  the  action  is  against  the  personal  representatives  of  a 
wroDg-doer:  Jones  v.  Hoar,  5  Pick.  285.  The  South  Carolina  courts,  on  the 
general  qnestion,  no  doubt  follow  the  restricted  rule  of  the  Massachusetts  and 
other  decisions,  for  where  watches  wrongfully  taken  by  the  defendant  had 
been  destroyed  by  fire,  the  plaintiff's  only  remedy  was  pronounced  to  be  in 
trespssB  or  trover:  Schweker  v.  Weiber,  6  Bichards,  159. 

The  qnestion  we  are  considering  arose  in  a  recent  Wisconsin  decision 
in  the  form  of  setoff:  Norden  v.  Jones,  33  Wis.  600^  604.  The  action  was 
on  a  book  account,  and  the  defendant  endeavored  to  set  off  a  charge  for 
the  pssture  of  the  plaintifiPs  cattle.  It  appearing  that  the  pasturing  of  the 
estile  by  the  plaintiff  had  been  a  trespass,  the  justice  in  the  lower  conrt 
denied  the  set-o£t  saying  that  the  defendant  must  resort  to  his  action  of 
trespass  to  recover  the  damages  occasioned  by  the  pasturing.  From  this  j  udg- 
meat  an  appeal  was  effected.  The  judgment  was  reversed  after  the  follow- 
isg  consideration  of  the  subject  by  Chief  Justice  Dixon:  *'It  is  not  to  be 
denied  tiiat  there  are  numerous  decisions  of  most  respectable  courts  sustain- 
ing this  view  [that  of  the  lower  court],  while  on  the  other  hand  there  is  an 
equal  weight  of  most  respectable  authority  also  for  holding  that  a  promise  to 
pay  will  be  implied  under  such  circumstances,  upon  which  an  action  of  as- 
nmpsit  may  likewise  be  maintained.  The  question  being  new  in  this  court 
under  our  present  statutes,  we  are  at  liberty  to  adopt  such  rule  as  in  our  judg- 
ment will  best  subserve  the  ends  of  justice,  which  is  or  ought  to  be  tlie  object 
of  all  rules  laid  down  in  the  course  of  judicial  proceedings.  The  cases  of 
ConkUn  v.  Parsons,  1  Chand.  240,  and  Pierce  v.  Hoffman,  4  Wis.  277,  were 
oontroUed  by  the  language  of  subdivision  3  of  sec.  1,  c.  94,  R.  S.  1849,  then 
in  force.  That  subdivision  was  omitted  altogether  in  the  present  revision, 
thus  making  a  material  change  in  the  law  of  set-off:  R.  S.  1858,  c.  126,  sec.  1; 
2  Tay.  Stats.  1448,  sec.  1.  The  language  of  the  court  in  Conklin  v.  Parsons, 
favoTs  rather  than  disfavors  the  general  right  to  waive  the  tort  and  sue  in 
asnmpsit  for  a  mere  conversion  of  property.  And  see  Keyes  v.  Railway  Co., 
^  Wis.  691. 

"Mr.  Nicholas  Hill,  in  his  note  to  the  cases  of  Putnam  v.  Wise,  1  Hill, 
210;  snd  Berly  v.  Taylor,  5  Id.  584,  has  collected  nearly  all  of  the  adjudica- 
tions up  to  the  time  of  publication,  1844,  as  well  those  which  hold  the  nar- 
rower rule,  which,  in  general,  limits  the  right  to  waive  the  tort  and  sue  in 
SHompsit  to  cases  where  goods  have  been  taken  from  the  plaintiff,  and  sold 
by  the  wrong-doer,  and  the  money  received  by  him,  as  those  which  establish 
a  mon  liberal  principle  by  declaring  the  right  of  the  injured  party  to  waive 
the  tort  and  bring  aasnmpsit  in  a  variety  of  cases  where  the  fruits  of  the  tres- 
or  vnmg  have  not  become  or  been  turned  into  money  or  its  equivalent 
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in  the  handi  of  the  tortfejuor.  Judge  Redfield,  in  Centre  Turnpike  Co,  ▼• 
Smith,  12  Vt.  217»  reeolvefl  the  cases  coming  within  the  narrower  rule  into 
four  classes,  to  which  the  case  of  Jones  v.  Hoar,  5  Pick.  290,  adds  a  fiftii 
class  not  named  hy  Jndge  Bedfield.  The  onderlying  question  in  all  thm 
cases  obviously  is,  when  and  under  what  circumstances  will  the  law  imply  » 
promise  on  the  part  of  the  defendant  to  pay  ?  '  It  is  a  principle  well  settled, ' 
say  the  court,  in  Webster  ▼.  Drinkwater,  5  Green!  322,  *that  a  promise  is 
not  implied  against  or  without  the  consent  of  the  person  attempted  to  be 
charged  by  it.  And  where  one  is  implied,  it  is  because  the  party  intended 
it  should  be,  or  because  natural  justice  plainly  requires  it,  in  consideration 
of  some  benefit  receiyed.'  Tested  by  the  latter  as  the  governing  principle 
upon  which  the  law  raises  a  promise  to  pay,  it  is  very  obvious  that  the  more 
liberal  rule  is  the  correct  one,  and  that  which  should  prevail. 

*'  And  such  is  the  rule  for  which  Mr.  Hill  contends,  of  whose  great  ability 
and  acknowledged  attainments  in  his  profession  it  is  unnecessary  for  ns  bere 
to  speak.  It  will  be  conceded  by  all  that  his  opinion  is  entitled  to  very 
great  weighty  sustained  as  he  is  by  the  language  of  the  court  in  the  two  cases 
to  which  his  notes  are  appended,  as  well  by  other  decisions  to  which  he  refers, 
and  especially  those  in  New  Hampshire  and  Maryland:  HiU  v.  Dams,  3  K.H. 
384;  StockeU  v.  Watkins,  2  Gill  &  J.  326,  342,  343.  Wf  give  the  oonolading 
portion  or  paragraph  of  his  note  to  the  first  case,  with  his  citations  as  tbey 
appear  in  the  volume  above  referred  to.  He  says:  'The  above  cases  frooi 
the  Maryland  and  New  Hampshire  reports  are  sustained  by  the  dicta  of 
Jackson,  J.,  in  a  Massachusetts  case  decided  sometime  .previous  to  Jomem  ▼. 
Boor,  5  Pick.  285;  CuTiunings  v.  Ifoyes,  10  Mass.  433,  435,  43&  And  eee 
the  observations  of  Madison,  senator,  in  BuUs  ▼.  CoWus,  13  Wend.  153,  154; 
also,  Ford  v.  Caldwell,  3  Hill  (S.  C.)  248,  especially  the  opinion  of  Bicbard* 
son,  J.,  250.  They  seem  also  in  accordanoe  with  the  principle  of  seversl 
English  decisions  that  the  tortfeasor  shall  not  be  allowed  under  snob  cir- 
onmstances  to  set  up  his  own  wrongful  intent  in  disavowal  of  the  iIwpl^^»d 
promise  which  the  law  would  otherwise  raise  against  him:  Cbitty  on  Ocmth 
6;  Hill  v.  PerroU,  3  Tann.  274^  275,  per  curiam;  LighUy  ▼.  CUnuttm,  1  Id. 
112,  114,  per  Mansfield,  0.  J.;  1  Leigh's  K.  P.  4^  5;  per  Maison,  senator,  in 
BuUs  V.  Collins,  13  Wend.  154,  155.  Apart  from  all  reasoning  of  a  *^«^**»*^iTftl 
or  artificial  character,  and  looking  to  the  substantial  ends  of  justioe,  it  is 
quite  difficult  to  see  why  this  principle  should  not  be  applied  in  cases  like 
Jones  V.  Hoar,  supra,  and  WilleU  v.  WiUeU,  3  Watts,  287.  In  neither  ooold 
the  defendant  have  been  prejudiced  by  allowing  the  plaintiff  to  sue  in  aaaomp- 
sit.  On  the  contrary,  the  practice  generally  operates  to  favor  the  defendant^ 
as  the  plaintiff  thereby  foregoes  his  right  to  damages  for  the  tort  as  snob, 
and  restricts  himself  to  the  simple  value  of  the  property:  See^  per  Jjord 
Mansfield,  in  Lindon  v.  Hooper,  1  Oowp.  419;  per  Bayley,  J.,  in  Foeter  ▼. 
Stewart,  3  Mau.  &  SeL  201,  202;  per  Maison,  senator,  in  BuUs  v.  Co2Imm^  13 
Wend.  156.  The  defendant,  moreover,  gets  the  right  of  set-ofi^  which  would 
be  precluded  by  denying  the  plaintiff  his  election:  Per  Heath,  S.,  in  Lightly 
V.  Clouston,  1  Taun.  114,  115.  Nor  would  the  defendant  be  likely  to  suffer 
embarrassment  by  the  form  of  pleading:  Per  Lord  Mansfield,  in  Lindon  v. 
Hooper,  1  Oowp.  414,  419.  And  clearly  he  could  not  be  said  to  incur  any 
hazard  from  a  second  action  in  tort  for  the  same  matter:  See  1  PhiL  Ev.  333» 
7  ed.;  Rice  v.  King,  7  Johns.  20;  McLean  v.  Hugaren,  13  Id.  184.' 

*'And  in  his  remarks  upon  the  second  case,  5  Hill,  584,  he  says  that  'tbc 
observations  of  the  judges  in  Young  y.  MarshaU,  8  Bing.  43  (21  R  0.  L.  215), 
are  worthy  of  attention  as  illustrating  the  principle  on  whioh  the  ^^ng^'T^ 


Maj,  1828.]        Webster  t;.  Dbi^tcwateb.  247 

doetrixM  resta.'  The  action  wu  for  money  had  and  received,  and  was  brought 
ly  the  awignee  ol  a  hankmpt  against  the  sherifl^  on  the  ground  that  he  had 
vnngfally  sold  goods  belonging  to  the  plaintiff  on  a  Ji,  fa,;  and  it  was  ob- 
jeotod  that  the  action  should  have  been  trover,  especially  as  the  money  had 
been  paid  over  to  the  ezecution-oreditor  before  suit  commenced.  The  court, 
however,  overruled  the  objection,  holding  that  the  plaintiff  might,  but  was 
■ot  boond  to  go  for  the  tort  Tindal,  C.  J.,  there  stated  the  rule  to  be  that 
'no  party  is  bound  to  sue  in  tort»  when  by  converting  the  action  into  an  ac« 
ticA  on  oontrsot  he  does  not  prejudice  the  defendant;  and,  generally  speak- 
iq^  it  ii  more  favorable  to  the  defendant  that  he  should  be  sued  in  contract, 
beesose  that  form  of  action  lets  in  a  set-off,  and  enables  him  to  pay  money 
Isto  court'  Bosanquet,  J.,  denied  that  the  plaintiff  who  brings  assumpsit  in 
Mdi  case  thereby  affirms  the  acts  of  the  sheriff,  'he  merely  waives  his  claim 
to  damages  for  a  wrongs  and  seeks  to  recover  only  the  proceeds  of  the  sale.' 

"And  still  another  most  material  advantage  which  the  wrong-doer  derives 
from  the  waiver  of  the  tort  and  suit  in  contract  in  this  state,  is  freedom  from 
sirest  and  imprisonment,  to  which  he  would  otherwise  be  liable  and  be  sub- 
jected. We  conclude,  therefore,  that  the  doctrine  of  the  authorities  above 
footed,  and  for  which  Mr.  Hill  contends,  is  the  better  one,  and  must  aooord- 
in^y  hold  that  the  justice  was  in  error  when  he  excluded  the  evidence  offered 
by  the  defendant  in  support  of  the  item  in  his  counter-claim  against  the 
^aintiff  for  the  pastuxage  of  the  plaintiffs  cattle." 

The  Bogtbivb  is  also  Aftlibd  to  Thxtts.— Where  articles  are  stolen 
sad  converted  into  money,  assumpsit  will  lie  against  the  thiefx  Hcwt  v. 
CIsNc^,  63  Me.  190;  J^osftm  R.  B.  Co,  v.  Dana,  1  Gray,  83.  And  in  the 
temer  dtation.  it  is  said  when  the  articles  are  not  converted  into  money  it 
■sy  be  that  the  remedy  is  by  an  action  of  trespass  or  oase  instead  of  by  an 
action  by  assumpsit 

Hboxb  ov  Civxl  Ihjubt  in  Pubuo  OinEKSi.— This  subjeot  is  discussed 
ia  the  note  to  fVsfer  V.  7\idber,  UAm.  Deo.  243. 

Wbrbkb  ak  IirvAirr'B  Tobt  could  bb  Waived  and  assumpsit  brought, 
■  aqaestion  that  seems  to  be  settled  in  the  affirmative:  Cases  dted  below. 
Some  objection  was  raised  on  the  ground  that  infants  could  not  be  made 
lisUe  on  their  oontraots  in  this  manner,  but  this  objection  was  disposed  of  in 
AveS  V.  Martin,  32  Vt.  217.  "Is  an  infant  liable  on  assumpsit  for  money 
stolen,  or  for  the  proceeds  of  stolen  property  when  converted  into  money? 
The  thief  of  full  age  is  so  liable.  The  owner  of  property  stolen  and  converted 
nko  money  by  the  thief  may  maintain  assumpsit  against  him  for  money  had 
sad  received:  ITotoe  v.  Oiancey,  63  Me.  130;  Boston  ds  W.  B,  B.  Co.  v.  Dana, 
1  Gray,  83.  The  reasons  upon  which  these  decieions  rest  apply  equally  to 
the  minor  as  to  the  adult  If  the  minor  is  liable  for  his  torts,  it  is  immaterial 
to  him  in  what  form  of  action  recompense  is  sought  If  for  the  purposes  of 
JBitioe  the  tort  may  be  waived  in  the  ease  of  the  adult  and  assumpsit  main- 
tnoed,  it  can,  to  accomplish  the  same  great  purpose,  be  equally  well  waived 
as  to  the  minor:"  Shaw  v.  Coffin,  68  Me.  264.  And  this  is  the  law  as  an- 
noimoed  in  Walker  v.  Davis,  I  Gray,  606,  where  the  infant  had  fraudulently 
obtained  possession  of  the  plaintiff's  cow,  snd  had  sold  her:  Tovme  v.  WiUey, 
23  Vt  369;  ElweU  v.  Martin,  32  Id.  217,  where  the  question  is  met,  is  an  in- 
fnt  liable  in  an  action  for  money  had  and  received  for  having  taken  from  the 
fUnlafl^  tortioualy  and  without  his  consent^  a  sum  of  money,  and  is  an* 
sveied  in  the  affirmative  after  careful  deliberation. 
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[S  OaSBHUEAV,  881.] 

A  Wbhtkn  Insxrument,  purporting  to  be  a  deed  of  partition  and  aigned 

by  the  parties,  but  not.  sealed,  is  not  so  far  a  nullity  as  to  admit  parol 

evidence  to  contradict  it. 
A  Verbal  Salb  of  Standiko  Trees  is  not  binding  on  a  subsequent  pu> 

cbaser  without  notice. 
OiOB  Tenaitt  in  GoiocoN  OF  Peesonaltt  may  sue  in  assumpsit  his  oo-tenant 

who  has  sold  the  common  property  and  received  all  the  money. 
SxaounoN  aoaisst  an  Assent  DsncNDANT  sued  out  without  filing  the 

bond,  as  required  by  statute,  can  not  be  avoided  collaterally. 

AssuiiPSiT  for  money  had  and  received.  Bangs,  Hunter,  and 
others,  being  tenants  in  common  of  a  certain  tract  of  land,  th» 
plaintiffs  attached  Bangs's  interest  in  September,  1824,  and  re- 
covered judgment  in  August,  1825.  In  the  following  ivinter 
the  defendant  entered  upon  the  premises,  pursuant  to  notice  to 
the  plaintiffs  that  he  was  a  tenant  in  common  of  the  whole 
tract,  and  cut  and  carried  away  a  large  quantity  of  timber.  To 
recover  their  proportion  the  plaintiffs  brought  this  action.  The 
defendant  gave  in  evidence  a  writing  purporting  to  be  a  deed  of 
partition  signed  by  the  tenants  in  common,  but  not  sealed,  and 
dated  in  January,  1824.  Bangs's  signature  was  a£ixed  hj 
Smiley  as  attorney;  but  the  latter's  authority  was  not  under 
seal.  By  this  instrument  one  lot  was  set  off  to  Bangs,  who 
released  his  right  to  the  remainder.  A  witness  was  introduced 
who  testified  that  the  deed  of  division  was  the  result  of  a  verbal 
agreement  between  the  parties,  and  was  intended  to  apply  to 
the  standing  trees  only,  for  which  alone  the  land  was  valuable, 
and  that  Bangs,  pursuant  to  the  agreement,  had  cut  and  taken 
trees  on  his  lot.  The  plaintiffs  had  no  notice  of  this  partition 
until  after  their  attachment.  The  evidence  was  admitted  over 
plaintiffs'  objection  and  the  whole  case  reserved.  An  objection 
was  also  taken  to  the  execution  issued  under  the  judgment,  it 
appearing  that  Bangs  was  absent  and  that  no  bond  had  been 
filed  pursuant  to  the  statute.  The  objection  was  overruled. 
Verdict  for  the  defendant. 

Allen,  for  the  plaintiffs.  The  action  is  rightly  conceived: 
Brigham  v.  Eveleth,  9  Mass.  538;  Smith  v.  Barrow,  2  T.  R.  476; 
1  Chitty's  PL  26,  27;  Willes,  209;  Cowp.  419;  8  T.  B.  146;  6 
Id.  695.  The  instrument  of  January,  1824,  was  inoperative; 
being  neither  a  deed  nor  recorded.  Smiley  had  no  authority 
to  sign  Bangs's  name:  Porter  v.  Sill,  9  Mass.  84  [6  Am.  Dec. 
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22];  Porter  v.  PerHns,  6  Id.  233  [4  Am.  Dec.  52];  Perkins  v. 
PiUa,  11  Id.  126;  Stetson  v.  Patten,  2  Greenl.  358  [11  Am.  Dec. 
Ill];  MUliken  v.  Co<mb8,  1  Id.  343  [10  Am.  Dec.  70];  Shep. 
Touch.  56.  The  writing,  however,  such  as  it  was,  contained 
the  whole  preyions  oral  agreement  of  the  parties,  and  parol 
endenoe  thereof  was  inadmissible:  Brigham  v.  Rogers,  17  Mass. 
571;  King  ▼.  King,  7  Id.  496;  Richards  y.  KUlam,  10  Id.  289. 

BouieUe,  contra.  The  action  being  in  its  nature  equitable, 
parol  testimony  was  admissible  to  reform  the  writing  and  correct 
s  plain  mistake:  3  Stark.  Ev.  1018,  1019, 1027,  n.  1;  1  Dane's 
Abr.  248,  249.  The  deed  being  a  mere  nullity,  parol  testimony 
IB  to  be  received  as  the  only  evidence  of  the  facts:  Johnson  v. 
Johnson,  11  Mass.  359.  The  parol  agreement  for  the  sale  of 
growing  trees  is  not  within  the  statute  of  frauds:  1  Ld.  Baym. 
182;  11  East,  362;  Bostwiok  v.  Leach,  8  Day,  476;  2  Stark.  Ev. 
599;  1  Dane's  Abr.  650;  and  if  it  were,  it  was  taken  out  by  part 
execution:  Winter  y.  Broclewell,  8  East,  308;  Davenport  v.  Mason, 
15  Uass.  85,  92;  Bicker  v.  KeUy,  1  Ghreenl.  117  [10  Am.  Dec. 
88];  Tucker  v.  Bass,  5  Mass.  164. 

By  Court,  Weston,  J.  It  has  not  been  contended  in  argu- 
inent,  nor  is  it  true  in  fact,  that  any  legal  partition  of  the  land 
from  which  the  timber  in  question  was  cut,  has  been  made,  so 
•8  to  convert  the  estate  in  common,  which  Solomon  Bangs  held, 
into  an  estate  in  severalty.  The  parties  in  interest  could  make 
meh  partition  between  themselves,  only  by  deed.  The  instru- 
ment, which  purports  to  be  a  partition,  closes  with  the  words 
**m  witness  whereof,  we,  the  said  Bangs  &  Co.,  have  hereunto 
set  onr  hands  and  seals;"  but  no  seals  were,  in  fact,  affixed. 
And  if  there  had  been,  David  Smiley,  who  put  the  signature  of 
Bangs  thereto,  as  his  attorney,  was  not  authorized  by  deed  so  to 
do.  When,  therefore,  the  plaintiffs  attached  the  interest  of 
Bangs  in  the  land,  he  held  as  tenant  in  common,  and  his  estate 
duly  passed,  by  the  subsequent  proceedings,  to  the  plaintififs. 

The  defendant  insists  that  what  he  did  was  rightfully  done, 
in  pnrsoance  of  an  agreement  with  Bangs,  made  prior  to  the 
attachment.  The  agreement  was  committed  to  writing,  and 
Has  signed  by  the  parties  assenting.  There  had  been  a  previous 
negotiation  and  treaty  in  relation  to  the  subject;  but  the  written 
iastmment  is  the  evidence  of  what  was  concluded.  The  parol 
testimony  objected  to  went  to  change  that  which  the  parties  had 
aet  forth  in  writing.  By  the  latter,  the  land  was  to  be  divided, 
and  the  timber  as  a  consequence  of  that  division.    By  the 
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former,  the  timber  alone  was  to  be  diTided>  and  the  land  to  bt 
left  undivided. 

In  the  Countess  of  EuUand's  case,  5  Co.  26,  it  was  reaolTed 
that  **  it  would  be  inconvenient  that  matters  in  writing  made  bj 
^▼ice,  and  on  consideration,  and  which  finallj  import  the  cer- 
tain truth  of  the  agreement  of  the  parties,  should  be  controlled 
by  an  averment  of  parties,  to  be  proved  by  the  uncertain  testi- 
mony of  slippery  memory;  and  it  woidd  be  dangerous  to  pur- 
chaser, and  all  others  in  such  cases,  if  such  nude  averment 
against  matters  in  writing  should  be  admitted."  And  there  is 
no  rule  of  evidence  better  established  than  that  parol  testimony 
can  not  be  received  to  vary,  alter  or  contradict  that  which  is 
written.  But  it  is  contended,  on  the  part  of  the  counsel  for  the 
defendant,  that  as  the  written  instrument  can  not,  by  law, 
operate  a  partition  of  the  land,  as  its  terms  import,  it  may  be 
rejected  as  a  nullity;  and  then  the  parol  testimony  might  be 
admissible.  The  rule  of  law  which  gives  a  preference  to  written 
evidence,  and  excludes  parol  when  it  comes  in  competition,  is 
designed  to  elicit  and  establish  truth.  Where  the  law  does  not 
lequire  written  evidence,  a  parol  agreement  may  be  enforced. 
But  when  agreements  are  committed  to  writing,  that  alone  is 
evidence  of  what  the  parties  have  agreed.  And  if,  through  de- 
fect of  form,  or  by  reason  of  some  positive  provision  of  law,  it 
can  not  have  the  effect  intended,  it  still  remains  the  best  evi- 
dence of  the  understanding  of  the  parties.  To  suffer  it  to  be 
controverted  and  changed  by  ''  slippery  memory,"  would  be  an 
attempt  to  illustrate  that  which  is  more  certain,  by  that  which 
is  less  so;  which  is  no  less  contrary  to  just  principles  of  reason- 
ing, than  to  law. 

If  there  had  been  no  written  evidence  in  the  case,  and  the 
parol  agreement  had  been  such  as  it  appeared  in  the  testimony, 
it  might  have  amounted  to  a  license  to  the  defendant,  or  to  a 
sale  of  the  standing  trees,  for  which  it  seems  Bangs  had  an 
equivalent,  which  might  perhaps  have  bound  him,  or  those  de- 
riviDg  title  from  him  with  notice.  But  it  would  be  certainly 
opposed  to  the  policy  of  the  law  in  relation  to  real  estate  to 
give  effect  to  such  a  sale  against  a  purchaser,  or  an  attaching 
creditor,  without  notice.  In  the  case  before  us,  the  land  was 
valuable  principally  for  its  timber;  and  there  is  much  land  of 
this  description  in  this  state.  The  timber  is  attached  to  the 
tealty.  It  is  part  of  the  inheritance.  To  cut  or  destroy  it,  ex- 
cept in  a  few  specified  instances,  is  waste  on  the  part  of  the 
•tenants  for  life  or  years,  for  which  they  are  answerable  to  bin 
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who  has  iie  next  estate  of  inheritance  in  remainder  or  rever- 
sion. What  safetj  would  there  be  in  buying  property  of  this 
de8ctiption»  if  a  parfy  without  notice  might  lose  tiie  principal 
Talae,  and  perhaps  the  sole  object  of  his  purchase,  if  any  one 
might  strip  the  land  with  impunity^  who  could  prove  by  parol 
that  the  vendor  had  previously  sold  the  timber  to  him  ?  It  is 
not  pretended  that  the  plaintiffs  had  notice  of  any  such  agree- 
ment prior  to  their  attachment,  and  they  are  under  no  obliga- 
tion to  fulfill  any  parol  contract  of  their  debtor,  whatever 
might  he  said  of  a  written  one,  in  relation  to  the  timber. 

By  the  notice  given  by  the  defendant  to  the  plaintiffs,  he  is 
protected  from  being  held  answerable  to  them  as  a  trespasser, 
for  penal  damages  under  the  statute  to  prevent  tenants  in  com- 
mon and  others  from  committing  waste;  but  if  the  plaintiffs 
have  been  injured,  they  are  not  vrithout  remedy.  If  they  had 
an  interest  in  the  trees  as  a  part  of  the  realty  when  attached  to 
the  land,  when  severed  therefrom  their  interest  did  not  cease. 
If  one  man  enter  upon  the  land  of  another,  and  cut  down  his 
trees  and  sell  them,  the  party  injured  may  waive  the  trespass, 
ratify  the  sale  and  maintain  assumpsit  against  the  wrong-doer 
for  the  money.  And  we  are  satisfied  from  the  authorities  cited 
that  one  tenant  in  common  of  personal  property,  as  the  timber 
in  question  was  after  it  was  severed,  may  maintain  assumpsit  for 
hk  proportion  against  another  who  has  sold  the  common  prop- 
erfy  and  receiyed  all  the  money. 

In  regard  to  the  levy,  we  are  of  opinion  that  it  must  be 
deemed  effectual  in  this  action.  A  remedy  for  the  irregularity 
stated,  can  not  be  applied  in  this  collateral  manner.  It  must  be 
obtained  by  audUa  querela,  or  by  motion  to  the  court,  by  whom 
the  judgment  was  rendered  to  set  aside  the  execution. 

Verdict  set  aside  and  the  defendant  defaulted. 


Watebston  v.  Getohell. 

[S  OaSBVLBAV,  485.] 

A  PuBosAaEB  ov  PxaaoNALTT  WITH  Noncx  that  his  vendor  is  not  to  have  the 
tiUe  to  the  articles  until  the  performance  of  certain  conditions,  acquires 
no  title  as  against  the  person  on  whose  behalf  performance  was  to  be 
madet  he  being  the  owner  of  the  articles. 

l^EBPASs  for  taking  and  carrying  away  fifty  pine  mill  logs. 
The  defendant  claimed  to  have  purchased  from  one  Bobinson, 
who  was  to  receive  the  logs  as  compensation  for  cutting  and 
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hauling  the  timber  on  the  plaintiffs'  land  to  their  mill.  But  the 
ownership  of  the  logs  was  to  remain  in  the  plaintiffs  until  cer- 
tain indebtedness  of  Bobinson  had  been  discharged,  and  all  the 
term  of  the  agreement  relative  to  the  cutting  and  hauling  had 
been  complied  with.  The  defendant  was  aware  of  this  under- 
standing, but  nevertheless  took  the  logs,  whose  value  is  now 
sought  to  be  recovered.  The  cause  vras  submitted  on  a  oase 
stated,  containing  these  facts. 

Oilman,  for  the  plaintiffs. 

Allen,  contra. 

By  Court,  Mellen,  0.  J.  It  appears  that  the  logs  in  question 
were  cut  on  the  plaintiffs'  land,  and  taken  and  carried  awaj  bj 
the  defendant.  Of  course  he  is  responsible  in  damages,  unleaa 
he  acquired  a  title  to  them  by  his  purchase  of  Bobinson. 
Whether  he  did  acquire  one,  as  to  all,  or  any  part  of  the  spe- 
cified quantity,  is  the  question  to  be  decided,  and  the  decision 
must  depend  on  the  construction  of  the  special  contract  between 
Bobinson  and  the  plaintiffs. 

As  to  the  one  fourth  part  of  the  logs  mentioned  in  the  agree- 
ment, there  can  be  no  doubt  Bobinson  had  nothing  to  do  with 
them,  but  to  haul  and  deliver  them  at  a  certain  place,  for  the 
use  of  the  plaintiffs;  and  he  did  so  deliver  them  to  their  agent 
at  the  upper  pond,  at  Old  Town  Falls.  As  to  the  remaining 
three  fourths,  he  was,  by  the  contract,  to  deliver  them  also  to 
the  plaintiffs,  at  a  certain  place,  where  they  were  to  receive  them, 
transport  them  to  their  own  mills,  and  saw  them;  and  within  a 
reasonable  time,  deliver  to  Bobinson  three  fourths  of  the  boards 
made  from  them.  This  quantity  of  logs  was  also  carried  to  the 
plaintiffs'  mill  by  their  agent,  for  the  purpose  of  being  there 
sawed.  It  was  also  expressly  agreed  by  the  plaintiffs  and  Bob- 
inson, that  the  ownership  of  all  timber  so  cut,  how  or  wherever 
situated,  should  be  and  continue  in  the  hands  of  the  plaintiffs, 
till  all  the  conditions  of  the  agreement  should  be  complied  with, 
and  all  moneys  due  to  them  and  William  Emerson  should  be 
paid;  and  it  does  not  appear  that  such  conditions  have  been 
complied  with,  or  such  sums  paid.  This  provision  in  the  con- 
tract was  well  known  to  the  defendant,  at  the  time  he  com- 
mitted the  alleged  trespass.  From  these  terms  of  the  contract 
thus  stated,  it  is  evident  that  Bobinson  was  not  a  part  owner  of 
the  logs,  nor  an  agent  to  sell  them;  they  belonged  to  the  plaint- 
iffs, and  he  was  to  be  compensated  for  his  labor  in  cutting  and 
hauling  the  logs,  by  a  certain  proportion  of  the  boards  to  be  made 
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irom  them.  As  to  these,  the  plaintiffs  had  a  reasonable  time 
allowed,  within  which  to  deliver  them;  but  to  prevent  all  misap- 
prehension, dispute  or  eventual  loss,  it  was  agreed  that  the 
ownership  should  continue  in  the  plaintiffs,  as  before  mentioned. 
Now,  without  deciding  whether  a  purchaser  of  the  logs  from 
Bohinson,  without  notice  of  the  terms  and  condition  of  the 
agreement,  could  be  protected,  it  is  manifest  that  the  defend- 
ant, having  notice  at  the  time,  could  gain  no  title,  nor  exercise 
any  control  or  right  over  the  property,  beyond  those  which 
Bohinson  himself  had  and  could  exercise;  and  he  had  expressly 
boQDd  himself  to  exercise  none.  We  are  of  opinion  that  the 
action  is  well  maintained,  for  the  value  of  all  the  logs  taken,  and 
according  to  the  agreement  of  the  parties,  a  default  must  be 
entered,  and  judgment  for  the  plaintifb  for  one  hundred  and 
seven  dollars 


GonniONAL  Saijb— Tttlb  BmcAizmiro  nr  Vsvdob.— See  BarreU  v.  PriU 
dard,  13  Am.  Deo.  449,  and  note. 


USHEB  V.  HaZEI/TINR 

[6  Qbmxklkaw,  471.J 

A  CoHVETAVCB  FBOH  FATHER  TO  SoN  of  the  former's  farm  in  oonaideration 
of  the  son's  hond  to  support  his  father  daring  life  is  good  in  the  absence 
of  actual  fraud,  the  father  retaining  personal  property  to  a  greater 
amoont  than  his  debts;  notwithstanding  some  of  the  personalty  is  ez- 
ompt  from  execution,  and  that  after  his  deoease  his  estate  becomes  insolv- 
ent in  consequence  of  the  expenses  of  administration. 

8uB8lQUE^'T  Cbeditob,  who  is. — A  creditor  who  blends  in  one  suit  debts 
accruing  before  and  after  a  conveyance  alleged  to  be  fraudulent,  and 
who  recovers  a  judgment  for  the  whole  demand,  will  be  regarded  as  a 
subsequent  creditor. 

Tbbbpass  quare  dausum  /regit,  in  which  both  of  the  parties 
claimed  the  locus  in  quo.  The  opinion  states  the  case.  Verdict 
for  the  defendant,  subject  to  the  opinion  of  the  court« 

JET.  Shepley,  for  the  plaintiff,  cited  Drinkwaier  y.  Drinkwaier^ 
i  Hass.  354,  and  Doe  v.  Boutledge,  Cowp.  705. 

N,  Emery,  contra. 

By  Court,  Mellen,  0.  J.  William  Hazeltine,  being  seised  of 
the  premises  in  question,  on  the  ninth  of  August,  1824,  by  his 
deed  of  that  date,  conveyed  the  same  to  the  defendant,  his  son. 
The  deed  was  recorded  February  8,  1825.  The  plaintiff,  in 
Febmaiy,  1827,  obtained  judgment  against  the  estate  of  William 
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Hazeltine,  ic  the  hands  of  his  administrator.  The  execution 
issued  on  tlat  judgmeot  was  duly  extended  upon  the  same 
premises  in  August,  1827,  and  the  return  was  seasonably  re-  . 
corded.  The  conveyance  from  the  intestate,  William  Hazeltine* 
and  the  registry  of  it,  being  some  years  prior  to  the  levy,  if  it 
was  good  and  effectual  to  pass  the  estate  to  the  defendant* 
there  must  be  judgment  on  the  verdict;  otherwise  there  must 
be  a  new  trial  granted.  The  case  finds  that  William  Hazeltine 
was  an  honest  man,  and,  at  the  time  of  this  conTeyance  to  his 
son,  was  not  inTolved  in  debt.  There  is  no  proof  of  any  actual 
fraud  in  the  conyeyance,  nor  is  it  pretended  that  any  such 
existed  in  respect  to  the  transaction.  But  the  counsel  for  the 
plaintiff  has  contended  that  the  conveyance  was  merely  a 
voluntarily  one,  made  on  a  good,  but  not  a  valuable  considera- 
tion, and  therefore  not  valid  as  against  prior  creditors;  and  lie 
has  insisted  that  the  plaintiff  was  a  prior  creditor.  His  ai]gu- 
ment  is,  that  though  there  was  no  actual  fraud,  the  peculiar 
circumstances  of  this  case  show  that  on  legal  principles  the 
conveyance  ought  not  to  be  sustained. 

His  first  point  is,  that  the  plaintiff  was  a  creditor  at  the  time 
the  deed  was  made.  As  to  this,  it  appears  that  all  his  demands, 
on  which  he  recovered  his  judgment  against  the  estate  of  the 
intestate,  except  ten  dollars  and  ninety-six  cents,  were  charged 
prior  to  the  date  of  the  deed;  and  that  the  items  composing  the 
sum  of  ten  dollars  and  ninety-six  cents,  were  charged  after  its 
date.  Now,  according  to  the  decision  of  this  court,  in  the  case 
of  Beed  v.  Woodman,  4  Greenl.  400,  which  is  not  impeached  or 
doubted,  the  plaintiff,  **  having  taken  his  judgment  for  his  whole 
demand,  is  to  be  regarded  as  a  creditor  subsequent  to  the  con- 
veyance "  of  the  premises  in  dispute.  It  is  said,  however,  that 
though  the  items  composing  the  ten  dollars  and  ninety-six  cents, 
are  charged  after  the  date  of  the  conveyance,  there  is  no  proof 
that  the  sums  charged  became  due  after  that  time;  and  that 
certainly  the  last  item  could  not  be,  because  charged  after  the 
death  of  the  intestate;  but  laying  this  out  of  the  cascj  we  may 
and  ought  to  presume  that  the  other  charges  were  made  at  the 
time  the  debts  became  due  in  the  absence  of  all  proof  to  the 
contrary.  In  this  view  the  plaintiff  was  not  a  creditor  at  the 
time  of  the  conveyance. 

His  second  point  is,  that  a  voluntary  conveyance  ought  to  be 
deemed  void  as  against  even  subsequent  creditors,  if  the  grantor 
was  insolvent  at  the  time;  or,  at  least,  that  such  a  circumstance 
is  a  badge  of  fraud,  that  may  lead  to  that  conclusion,  according 
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to  the  third  point  settled  in  How  t.  Ward,  4  Greeul.  195.  Our 
reply  to  this  objection  is,  that  the  jury  haTO  found  no  fraud  in 
this  case;  and  it  is  admitted  that  none  influenced  the  parties  to 
the  conTeyance  in  question.  But,  beyond  this,  can  the  position 
of  the  counsel  be  admitted,  that  a  Toluntary  conTeyance  can  be 
impeached  by  a  subsequent  creditor  though  the  grantor  waa 
entirely  free  from  debt,  if  he  was  not  possessed  of  sufficient 
property  to  pay  the  expenses  of  settling  his  estate  also  after  his* 
death?  We  aro  not  prepared  to  sanction  such  a  principle;  the 
consequences  of  its  adoption  would  not  only  be  extremely  em* 
burassingy  but  in  many  instances  would  be  productive  of  discord" 
and  confusion  by  the  disturbance  or  destruction  of  family  settle- 
ments made  with  the  best  of  motives  and  by  the  best  of  men  of 
independent  fortunes.  The  most  prudent  and  calculating  man 
ean  not  foresee  what  misfortunes  may  overtake  him,  or  how  soon 
he  may  be  reduced  from  opulence  to  poverty  and  ruin,  without 
the  least  fault  or  imprudence  on  his  part.  It  is  for  the  public 
good  that  parents  should  be  permitted,  when  possessed  of 
property  that  renders  them  able  to  make  advances  to  their  chil- 
dren to  assisi  them  in  their  business  or  settlement  in  the  world, 
and  not  to  the  prejudice  of  any  of  their  creditors,  without  ex- 
posing the  property  thus  conveyed  to  the  danger  of  being;^ 
wrested  from  them,  whereby  they  may  be  subjected  to  greater 
trials  and  misfortunes  than  they  probably  ever  would  have  suf- 
fered, if  they  never  had  received  the  bounty  and  assistance  of 
their  parents  in  the  manner  above  mentioned.  Besides,  who 
can  foresee  how  much  of  his  estate,  in  case  of  his  death,  may  be 
absorbed  in  expenses  of  administration,  or  withdrawn  from  the 
control  and  enjoyment  of  his  creditors,  by  those  discretionary 
allowanceB  which  the  judge  of  probate  may  decree  to  his  widow 
ont  of  the  personal  estate. 

But  in  addition  to  these  arguments  ab  inconvenienti  which  we 
have  stated,  we  would  observe  that  the  cases  cited  do  by  na 
means  sustain  the  principle  assumed.  In  Drinkwater  v.  Drinh^ 
wUer,  the  principal  inquiry  was,  whether  the  defendant,  as  ad- 
loinistrator,  was  entitled  to  contest  the  deed  of  the  intestate  on 
the  ground  of  fraud;  and  as  there  was  no  personal  estate  left 
more  than  sufficient  to  pay  all  his  debts  and  the  charges  of  ad- 
ministration properly  incurred,  and  as  the  defendant  had  na 
lien  on  the  real  estate  for  the  costs  of  that  suit,  judgment  was 
rendered  against  him.  That  decision  does  not  touch  the  point 
under  consideration.  So  in  the  case  of  Doe  v.  Boutledge,  the 
only  points  decided  were  that  to  make  a  voluntaiy  settlement 


266  UsHEB  t;,  Hazeltinb.  [Maine^ 

Toid  against  a  subsequent  purchaser  within  the  statute  of  27 
Eliz.  it  must  be  coTinous  and  fraudulent,  and  not  Tolnntary 
only;  and  that  he  who  would  set  it  aside  must  be  a  purchaser 
bona  fide^  and  for  valuable  consideration.  Lord  Mansfield's 
expression:  ''  There  is  no  allegation  that  William  Watson,  the 
uncle,  owed  a  farthing  at  the  time,  or  left  a  single  debt  undis- 
charged at  his  death,"  had  no  necessary  connection  with  the 
point  in  judgment;  it  was  strong  language  used  to  show  Wat- 
son's perfect  solTcncy.  Neither  does  the  case  from  Amblet  aid 
the  plaintiff,  so  far  as  to  maintain  the  objection  we  are  consid- 
ering. In  the  case  before  us,  the  iuTentory  of  the  personal 
estate,  as  appraised,  amounts  to  the  sum  of  four  hundred  and 
twenty-seven  dollars  and  forty-six  cents,  and  the  amount  of 
debts  was  only  two  hundred  and  thirteen  dollars  and  some  cents; 
and  had  not  the  judge  of  probate,  in  his  discretion,  allowed 
the  widow  two  hundred  dollars,  there  would  have  been  more 
than  sufficient  personal  estate  to  pay  the  debts  of  the  deceased 
and  the  charges  of  administration;  and  yet  the  language  of 
Lord  Mansfield,  in  the  case  in  Oowper,  goes  no  further  than  to 
the  ''  debts  he  owed  at  the  time  of  his  decease/' 

On  view  of  all  the  facts  before  us,  and  the  authorities  appli^ 
cable  to  the  case,  our  united  opinion  is  that  the  action  can  nok 
be  maintained;  and  there  must  be  judgment  on  the  verdiot. 
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Gibson's  Case. 

[1  Blamd's  Oh.  138.] 

Teobubs  as  Mdvibtbrial  Ovucers  or  Coubt. — It  has  long  been  the  prao-' 
tioe  in  thja  state  for  the  court  of  chancery  to  appoint  tmstees  as  its  min- 
isterial officers  to  carry  into  effect  its  decrees  and  orders,  particularly  in 
creditors' suits. 

FovcnoHS  OF  SUCH  Tbustees  are,  in  some  respects,  strictly  analogous  to 
those  of  the  executive  officers  of  courts  of  law,  and  are  somewhat,  though 
not  entirely,  similar  to  those  of  masters  in  chancery  in  England. 

WoHxir  MAY  BB  APPOINTED  as  executive  trustees  of  the  court,  where  it  will 
promote  the  interests  of  aU  concerned;  as  where  a  committee  is  selected 
to  take  charge  of  the  person  of  a  female  lunatic,  or  of  a  lunatic  husband, 
father,  eta 

OifiCKSS  WHOSB  Ducts  abb  Inoompatiblb  with  the  duties  of  trustees, 
inch  as  a  register,  clerk,  or  judge  of  a  court,  can  not  be  employed  as 
trustees. 

Lttasts  A2n>  Fekbs-ootebts,  being  incompetent  to  contract,  can  not  act  as 
trustees  for  the  sale  or  disposition  of  property  where  security  is  required 
to  be  given. 

Tkobtbb  must  bb  a  CrnzKV  and  Rbsidbkt  within  the  jurisdiction  of  the 
court,  so  as  to  be  continually  under  its  control,  and  to  be  the  better  able 
to  discharge  the  trust;  hence,  no  persen  can  act  as  such  who  is  in  a 
poaition  subjecting  him  to  the  necessity  of  occasional  absence  from  the 
state  for  long  intervals. 

GooBT  icAT  Displagb  A  TRUSTEE  where  he  removes  from  the  state,  or  neg- 
lects his  duty,  or  is  guilty  of  injurious  or  improper  conduct. 

CoratT  Tg««iMwaBa  A  SouvB  DiscBETiON  in  Selecting  trustees,  paying  due 
regsrd  to  the  recommendations  of  the  parties. 

PLinmn^s  Soucitob  is  usually  appointed  where  the  parties  are  silent. 

FujBALirr  or  Tbubtees  abe  Neveb  Appointed,  except  on  special  applioa* 
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Tbxtstex  has  a  Lasoeb  Discbetion  nr  Makino  Salbs  of  property,  aa  io 
the  terms  and  mode  of  sale,  than  is  allowed  to  a  master  in  chancery  in 
England. 

Tbusteb  gak  not,  of  Htmhkt.t,  Do  ANT  Act  not  specified  in  the  order  or 
decree,  but  which  is  usually  required  of  such  trustees  in  similar  cases; 
thus,  in  a  creditor's  suit,  the  trustee  can  not^  without  being  so  directed 
in  the  decree,  give  notice  to  creditors  to  file  vouchers  of  their  claims  by 
a  specified  day.  * 

Ofucebs'Fees  at  Common  Law. — ^Public  officers  were  not  permitted  at 
common  law  to  take  any  fees,  except  such  as  were  expressly  allowed 
them. 

Commissions  ob  Poundagb  Fees  are  Allowed  Trustees  in  making  sales, 
both  by  law  and  the  rules  of  the  court. 

Trustee's  Commissions  are  Allowed  as  Compensation  for  the  risk  and 
trouble  involved  in  making  a  sale  and  disposing  of  the  proceeds  accord- 
ing to  the  decree,  and  are,  therefore,  proportioned  to  such  risk  and  troable 
as  well  as  to  his  skill  and  diligence,  and  not  exactly  to  the  value  of  the 
subject  of  litigation. 

Trustee  mat  Emplot  an  Auotioneer  to  whom  a  fee  may  be  allowed  for 
making  a  sale. 

.Trustee's  Compensation  mat  be  Increased,  Diminished,  or  withheld  al- 
together, according  to  the  circumstances  of  each  case,  in  the  sound  dis- 
cretion of  the  court. 

To  Prevent  Double  Commissions,  as  where  a  trustee  dies  after  partly  ex- 
ecuting his  trust,  and  another  is  appointed,  the  compensation  should,  if 
possible,  be  apportioned  between  them,  according  to  the  labor,  troable 
and  deserts  of  each. 

Where  a  Deceased  Trustee  has  Received  f  uU  commissions  his  successor 
should  be  allowed  no  more  than  a  necessary  recompense  for  his  trouble. 

Half  Commissions  mat  be  Allowed  to  the  second  trustee  in  such  a  case  on 
the  amount  collected  by  him. 

Bill  filed  by  the  Farmer's  Bank  of  Maryland  against  the  rep- 
resentatives  and  trustees  of  John  Gibson,  deceased,  for  the  sale 
of  certain  real  estate  mortgaged  to  the  bank.  It  appeared  that 
a  decreee  of  sale  was  made  and  one  Bidout  was  appointed 
trustee  to  make  such  sale.  A  sale  was  accordingly  made  by  bim, 
one  third  of  the  purchase-money  to  be  paid  down,  and  the  resi- 
due in  three  annual  installments.  The  sale  was  ratified  and  full 
commissions  allowed  and  apportioned  to  the  trustee  on  the  whole 
purchase-money.  The  trustee  having  died  before  all  the  pur- 
chase-money was  paid,  one  Gassaway  was  appointed  his  succes- 
sor to  complete  the  trust.  The  latter  having  collected  the  bal- 
ance of  the  purchase-money  now  asked  to  be  allowed  commissiona 
thereon . 

Bland,  Chancellor.  It  has  been  the  practice  of  this  court, 
for  a  long  time,  in  a  great  variety  of  cases,  but  particularly  in 
creditors'  suits,  to  have  its  decrees  and  orders  carried  into  effect 
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by  a  kind  of  occasional  executive  agents,  called  trustees,  who 
perform  offices  in  many  respects  entirely  analogous  to  those  of 
the  FBgnlar  executive  officers  of  the  courts  of  common  law,  and 
similar  to  those  which,  in  the  English  court  of  chancery,  are 
performed  by  the  regularly  constituted  officers  of  that  courts 
called  masters  in  chancery.  The  trustees  of  this  court  hold  a 
place  under  it  and  discharge  their  duties  in  a  manner  entirely 
unknown  to  the  English  chancery  system.  The  principles  by 
which  they  have  been  governed  have  grown  out  of  the  nature  of 
the  cases  in  which  they  have  been  employed;  and,  although  often 
modified,  as  propriety  and  convenience  seemed  to  suggest,  they 
can  not  yet  be  regarded  as  being  well  settled,  and  as  generally 
nnderstood  as  the  nature  of  the  subject  requires. 

Trustees  appointed  and  employed  by  this  court  have  always 
been  considered  as  its  ministerial  officers;  and  in  whatever  way 
they  may  have  originated,  the  power  to  employ  such  agents  hav- 
ing been  recognized  and  affirmed  by  several  legislative  enact- 
ments, it  may  be  now  considered  as  finally  and  firmly  established: 
1785,  c.  72,  sec.  7;  April,  1787,  c.  30,  sec.  6. 

There  are  many  civil  offices  which,  according  to  the  common 
law,  a  woman  is  incompetent  to  fill,  such  as  those  of  judges,  jus- 
tices, etc.:  The  King  v.  Stubbs,  2  T.  B.  395;  Land  H.  Ass.  104, 
note;  but  from  the  general  language  of  our  constitution,  for 
there  is  no  express  provision  upon  the  subject,  it  appears  that 
women  are  virtually  excluded  from  all  the  various  offices  of  our 
government,  legislative,  judicial  and  executive.  From  which  it 
would  seem  to  follow  that  females  could  not  constitutionally  be 
employed  even  as  the  mere  ministerial  agents  of  any  one  of  the 
three  departments,  or  be  commissioned  to  perform  any  executive 
duty  required  by  any  one  of  the  courts  of  justice.  In  cases  of 
lunacy,  if  the  lunatic  be  a  female,  it  is  generally  deemed  most 
proper  to  appoint  a  female  committee  to  take  charge  of  her  per- 
son. And  so  in  other  cases  of  that  class  it  has  been  sometimes 
held  that  the  comfort  of  the  unfortunate  person  would  be  best 
promoted  by  having  his  person  placed  under  the  care  of  a  female 
committee,  as  by  appointing  the  wife  to  be  the  committee  of  her 
husband,  etc.:  Ex  parte  Le  Heup,  18  Ves.  226;  Ex  parte  Ludlow, 
2  P.  Wme.  635.  The  chancellor  of  Maryland  has  always  been 
regulated  by  similar  principles  and  feelings;  and,  therefore, 
with  a  view  to  the  peace  and  comfort  of  the  lunatic,  his  daugh- 
ter has  been  appointed  trustee  of  his  person  with  others  who 
were  constituted  trustees  of  his  estate :  H.  Claggett's  case,  MS. 
December  7,  1826. 
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In  a  cxeditor's  aoib,  where  tixe  estate  of  the  deceased  waa 
likely  to  be  exhausted  by  the  payment  of  his  debts,  the  -widow^ 
on  asking  to  be  appointed  trustee  with  a  view  to  save  the  com- 
missions for  the  support  of  herself  and  child,  was,  no  objeotion 
beiug  made,  appointed  trustee  accordingly:  Dovng  v.  Marvel, 
MS.,  October  16, 1789.  And  so  in  other  cases  where  the  ap- 
pointment of  a  female  appealed  to  be  well  calculated  to  pro- 
mote the  interests  of  all  concerned,  she  has  been  employed  aa 
trustee  to  cany  the  decree  into  effect:  Ex  parte  Margaret  Black. 
Hence  it  would  seem  that  although  it  does  often  happen  that 
females  are  appointed  as  the  executive  trustees  of  this  court,  jet 
they  can  not  be  regarded  as  incompetent  to  act  aa  such  in  anj 
case  whatever. 

But  \^here  it  appears  that  the  duties  of  trustee  are  altogether, 
or  in  most  respects,  incompatible  with  the  duties  of  the  office 
which  the  proposed  person  holds,  such  as  that  of  the  register 
of  this  court,  a  clerk,  or  a  judge  of  a  county  court,  etc. ,  such 
person  can  not  be  employed  as  a  trustee  by  this  court:  Bac. 
Abr. ,  tit.  Offices  and  Officers  (K).  In  general,  where  the  sale 
or  disposition  of  any  property  is  to  be  confided  to  a  trustee,  he 
must  be  required  to  give  security  for  the  faithful  performance 
of  his  trust;  and,  consequently,  as  no  one  can  be  so  appointed 
who  is  incompetent  to  contract,  an  infant  or  a  feme-<x)vert  can 
not  be  a  trustee  in  any  such  case.  It  is  necessary,  in  all  cases, 
that  the  trustee  of  the  court  should  be  a  citizen,  resident  within 
its  jurisdiction,  not  only  that  he  may  be  the  better  able  to  dis- 
charge his  duties,  but  that  he  may  be  continually  within  its 
reach  and  control;  therefore,  no  one  who  is  not  a  resident,  or 
who  is  engaged  in  any  pursuit,  or  who  holds  any  office  which 
may  require,  or  subject  him  to  go,  or  be  ordered  out  of  the 
state  during  any  long  intervals  of  time,  such  as  masters  of  mer- 
chant vessels,  or  officers  in  the  army  or  navy,  can  be  appointed 
trustees.  And  as  a  trustee  can  only  be  appointed  during  the 
pleasure  of  the  court,  if  he  remove  out  of  the  state,  neglect  his 
duty,  or  is  guilty  of  any  injurious  or  improper  conduct,  he  ni%y, 
on  application  of  any  one  concerned,  be  displaced,  and  another 
trustee  apx>ointed  in  his  stead:  Ex  parte  Ord,  Jac.  Bep.  d4; 
Logan  v.  Fairlee,  Id.  193;  Berry's  case,  MS.,  May  14,  1803; 
Chew  V.  Birkhead,  MS.,  June  30,  1798;  KiUy  ▼.  Qtiynn^  MS., 
January  6,  1813,  and  August  1, 1815. 

In  making  the  selection  of  a  person  to  be  employed  as  a 
trustee,  the  court  exercises  a  sound  discretion  upon  a  view  of 
the  whole  case;  and  as  the  chancellor  may  allow  himself  to  be 
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tctnated  bj  feelings  of  benoYolence  upon  eucb  oocamone  where 
he  can  do  so  without  injustice  to  any  one,  be  has,  therefore,  aa 
before  obeerved,  appointed  the  widow  as  ixustee,  that  she  might 
obtain  the  commissions  for  the  benefit  of  herself  and  child. 
The  recommendations  of  the  parties  are  idwajs  attended  to, 
and  allowed  to  have  their  due  weight  as  to  numbers,  amount  of 
interest,  and  reasons  assigned;  where  the  parties  are  silent  it 
has  been  usual  to  appoint  the  solicitor  of  the  plaintiff  as  trustee, 
but  a  plurality  of  trustees  is  ncTor  appointed  except  on  special 
application  by  petition,  motion,  or  suggestion:  Edwards  y.  Bu/* 
thanan^  MS.,  May  27, 1800;  KiUy  y.  Quynn,  MS.,  February  5, 
1805. 

The  kind  of  duties  required  of  a  trustee,  and  the  manner  in 
which  they  are  to  be  performed,  are  most  usually  particularly 
ptesciibed  by  law,  or  specified  in  the  decree  or  order  to  be  ex* 
ecuted.  But  here  a  trustee  is  indulged  with  a  greater  latitude 
of  discretion  in  making  sales  of  property  than  is  allowed  to  a 
master  in  chancery  in  England:  Annedey  y.  Axihhujnt^  8  P.  Wms. 
282.  In  all  cases  where  the  trustee  is  directed  to  put  the  prop- 
erly into  the  market,  by  advertising  and  offering  it  for  sale,  he 
must  do  so;  but,  after  that  has  been  done,  if  it  can  not  be  sold 
at  pubEo  auction  upon  the  terms  specified,  he  may  accept  of  a 
bid  upon  different  terms,  or  he  may  dispose  of  it  at  priyate  sale, 
or  upon  other  terms  than  those  mentioned  in  the  decree,  be- 
cause as  he  is,  in  all  cases,  required  to  make  a  report  in  writing 
of  only  such  a  sale  as  he  can,  on  oath,  state  to  haye  been  in  all 
respects  fairly  made,  which  can  not  be  ratified,  without  con- 
tent, until  public  notice  has  been  giyen  to  show  cause,  if  any 
there  be,  why  it  should  not  be  confirmed,  there  can  be  no 
danger  or  inoonyenience  in  allowing  him  to  deviate  from  the 
prescribed  manner  and  terms  of  sale  after  the  property  has,  by 
advertisement  and  an  actual  public  offer  to  sell  at  the  time  and 
place  appointed,  been  completely  put  into  the  market.  A 
trustee  can  not,  however,  be  allowed  of  himself  to  do  any  act 
which,  in  similar  cases,  is  usually  required  to  be  done  by  such 
an  agent,  but  which  has  not  been  particularly  specified  in  the 
order  or  decree  under  which  he  holds  his  appointment;  as 
where,  in  a  creditor's  suit,  the  court  had  omitted,  in  its  decree^ 
to  direct  the  trustee  to  give  notice  to  creditors  to  file  the 
voQchers  of  their  claims  by  a  specified  day,  the  trustee  was  not 
pennitted  of  himself  to  give  any  such  notice:  Isaac  WiMiama'B 
BtUUe,  MS.,  December  3,  1823. 

According  to  the  common  law,  no  public  officer  was  permitted 
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to  take  aQ>  fees  for  the  pexformance  of  his  daty,  except  aucli 
as  were  expressly  allowed  by  law  as  a  compensation  for  his 
trouble.  Yet  it  appears  that  judicial,  as  well  as  ministerial  offi- 
cers, were  allowed  to  make  title  to  certain  fees  and  perquisitefl 
by  usage  and  custom,  and  although  it  would  seem  that  no  petty 
pecuniary  charge  should  be  permitted  to  intercept  an  extension 
of  mercy  intended  to  save  the  life  of  a  fellow  creature;  yet  it  is 
said  that  in  England,  if  a  person  pleads  his  pardon,  the  judges 
may  insist  on  the  usual  fee  of  gloves  to  themselves  and  officers 
before  they  allow  it:  Co.  Lit.  368;  2  Inst.  209;  8  Jac.  L.  Diet 
24.  Before  the  revolution,  the  judicial  and  ministerial  officers 
of  the  government,  here  as  well  as  in  England,  were  allowed  to 
take  fees:  1763,  c.  18,  s.  87,  etc.;  but  the  constitution  has  de- 
clared, that  no  chancellor  or  judge  shall  receive  fees  or  per- 
quisites of  any  kind:  Dec.  Eig.,  art.  80. 

The  fees  of  all  regularly  constituted  ministerial  officers  haTe 
been  regulated  by  law;  November,  1779,  o.  25;  1826,  o.  247; 
and  it  is  declared,  "that  the  chancellor  shall  have  full  power 
and  authority  to  allow  any  guardians,  trustees,  agents  or  fac- 
tors, who  shall  make  disposition  or  sale  of  either  real,  personal 
or  mixed  property,  for  the  purpose  of  paying  the  debts  of  de- 
ceased persons  or  others,  under  and  in  virtue  of  any  order  or 
decree  of  the  chancery  court,  a  commission  of  one  per  cent,  to 
seven  and  a  half  per  cent,  for  their  trouble  in  selling  and  dis- 
posing thereof,  aud  paying  the  same  away  in  pursuance  of  such 
order  or  decree  as  the  chancellor  shall,  on  consideration  of  all 
the  circumstances,  think  just  and  right:"  April,  1787,  c.  30. 
s.  5;  1816,  c.  164,  s.  2  and  4.  By  a  rule  of  this  court,  of  the 
fourteenth  of  June,  1797,  it  was  declared  that  '*  the  standing 
order  of  this  court,  relative  to  the  commission  of  trustees  for 
the  sale  of  real  estates  having  been  lost  or  mislaid,  ordered, 
that  in  future  the  following  allowances  shall  be  made:  On  the 
first  hundred  pounds,  seven  per  cent;  on  the  second  hundred 
pounds,  six  per  cent.,"  and  so  on  as  in  the  existing  rule,  to  the 
tenth  hundred  pounds,  and  then  it  is  further  declared,  that  "  all 
above  one  thousand  pounds  at  the  rate  of  two  per  cent.  This 
allowance  is  to  be  clear  of  all  necessary,  except  personal,  ex- 
penses; and  is  intended  for  cases  where  the  sale  is  for  ready 
money,  or  to  satisfy  one  debt  only.  Where  the  sale  is  on  credit, 
or  to  satisfy  more  than  one  creditor,  the  chancellor  will  make  a 
further  allowance  from  a  half  to  one  and  a  half  per  cent,  on 
the  whole  amount  of  sales,  according  to  the  circumstances  of 
the  case." 
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From  which  it  may  be  inferred  that  the  lost  standing  order, 
of  which  this  is  a  renewal,  had  been  made,  in  conformity  to 
the  act  of  assembly,  and  soon  after  it  was  passed.  It  appears, 
however,  that  although  fees,  which  have  been  settled  by  the 
ancient  course  of  the  court,  can  not  be  altered  but  by  an  act 
of  the  legislature:  ^  parte  Jephaon^  Prec.  Ch.  551;  yet  this 
standing  order  for  regulating  the  commissions  of  trustees  hi^ 
been  frequently  departed  from;  for  there  are  many  cases  in 
which  a  commission  not  thus  graduated,  and  varying  from  two 
and  a  half  to  seven  and  a  half  per  cent,  on  the  whole  amouot 
has  been  allowed:  Dulany  v.  Brice,  MS.,  December  27,  1794; 
Ihwig  T.  Marvel,  MS.,  October  16,  1789;  Anderson  v.  Anderson, 
MS.,  April  17, 1789;  Dorsey  v.  Cooke,  MS.,  October  16,  1789; 
Ihyhr  v.  Casanave,  MS.,  March  11,  1819;  Mildred  v.  ^^7,  MS., 
February  26, 1788.  But  this  act  of  assembly  authorizing  the 
allowance  of  a  commission,  as  well  as  this  rule  by  which  that 
commission  was  graduated  into  the  form  of  poundage  fees, 
allowed  to  the  sheriff  for  the  sale  of  property  taken  in  execu- 
tion, it  is  evident  were  both  confined  to  sales  made  '*for  the 
purpose  of  paying  the  debts  of  deceased  persons  or  others;" 
and  consequently,  although  they  applied  as  well  to  sales  of 
mortgaged  property  as  to  sales  in  creditors'  suits  and  the  like; 
yet  they  did  not  extend  to  any  case  of  a  sale  made  of  real  or 
personal  property,  because  of  its  indivisible  nature,  for  the  pur- 
pose of  dividing  the  proceeds  among  those  by  whom  it  was  held 
jointly  or  in  common;  nor  do  they  apply  to  the  case  of  a  sale 
niade  pending  a  suit  of  the  property  in  litigation,  because  of 
its  perishable  nature,  for  the  purpose  of  preserving  its  value  to 
him  to  whom  it  may  be  determined  to  belong  by  the  final  de- 
cree. Yet  in  these,  as  well  as  in  all  other  cases,  whether  em- 
braced by  the  act  of  assembly  or  not,  the  trustee  has  been 
allowed  a  commission,  or  compensated  for  his  trouble  in  one 
form  or  other.  But  by  the  existing  standing  order  passed  at 
Uarch  term,  1817,  it  is  declared,  that  *'on  sales  under  decrees 
or  orders  of  the  court,  the  following  allowances  to  be  made  to 
tmstees,  etc.:  On  the  first  three  hundred  dollars,  seven  per 
cent.;  on  the  second,  six  per  cent.;  on  the  third,  five;  on  the 
fourth,  four;  on  the  fifth,  three  and  a  half;  on  the  sixth,  three 
and  a  half;  on  the  seventh  and  eighth,  three;  and  on  the  ninth 
and  tenth  hundred  dollars,  two  and  a  half  per  cent. ;  and  three 
per  cent,  on  all  above  three  thousand  dollars;  besides  an  allow- 
ance for  expenses  not  personal.  The  above  allowance  subject 
to  be  increased  in  cases  of  postponement,  at  the  request  of  the 
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defeudantSy  or  of  extraordinary  difiScully  or  trouble  from  other 
circumstances;  and  to  be  lessened  in  case  of  negligence,  etc., 
at  the  discretion  of  the  chancellor."  This  rule  is  expressed  in 
the  most  comprehensiTe  terms,  and  embraces  all  sales  made  by 
a  trustee,  under  the  authority  of  the  court,  for  any  purx>ose 
whateyer. 

.  The  commission  allowed  to  a  trustee  is  given  to  him  as  a 
compensation  for  his  trouble  and  risk  in  making  the  sale,  bring- 
ing the  money  into  court,  and  paying  it  away  in  the  manner 
directed;  or,  in  other  words,  for  the  performance  of  all  the 
duties  specified  in  the  decree,  and  the  subsequent  orders  in  re* 
lation  to  the  sale  and  its  proceeds.  It  is  sufficiently  evident, 
from  the  language  of  the  rules  graduating  the  rate  of  the  com- 
mission into  the  form  of  poundage  fees,  that  the  commission 
allowed  to  a  trustee  has  never  been  considered  in  any  respect 
as  a  commission  in  the  mercantile  sense  of  that  term.  A 
trustee  of  this  court  is  a  person  of  legal  constitution  with  legal 
duties;  and  though  some  of  his  duties  may  have  a  mercantile 
mixture  in  them,  he  does  not  transact  them  as  a  merchant. 
He  acts  altogether  as  a  legal  officer,  and  must  be  paid  as  such 
in  proportion  to  his  diligence,  skill,  trouble  and  risk;  not 
exactly  according  to  the  value  of  the  subject  in  litigation:  The 
Sends^erg,  6  Bob.  Adm.  164;  Wood  v.  Freeman^  2  Atk.  542. 
And,  therefore,  the  term  commission,  in  the  mercantile  sense, 
can  not  be  applied  to  the  compensation  of  a  trustee,  or  any 
other  officer  of  this  court.  But  it  has  been  found,  in  many 
cases,  to  be  highly  expedient,  if  not  absolutely  necessary,  to 
have  the  property  sold  by  an  auctioneer;  and  it  is  obviously  for 
the  benefit  of  those  concerned  that  all  sales  should  be  so  con- 
ducted: J%e  Itend^>erg,  6  Bob.  Adm.  168;  although  no  fee  is 
allowed  to  a  sheriff  for  so  making  a  sale:  T?ie  King  v.  Cracks 
enthorp,  2  Anst.  412.  Therefore  it  has  been  deemed  proper  to 
permit  the  trustee  to  employ  an  auctioneer,  to  whom  may  be 
allowed  a  fee,  not  exceeding  five  dollars,  for  each  separate  and 
unconnected  sale. 

Considering  the  nature  of  the  office  of  a  trustee,  it  follows 
that  as  on  the  one  hand  his  compensation  may,  because  of  the 
discharge  of  his  duties  being  attended  with  a  very  unusual 
degree  of  labor  and  risk,  be  increased;  so,  on  the  other  hand, 
his  compensation,  because  of  his  duties  having  been  improperly 
or  but  partially  performed,  may  be  altogether  withheld,  or  pro- 
portionably  diminished.  As  where  it  appeared  that  the  trustee 
had  been  under  the  necessity  of  making  several  journeys  or 
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TojBgea,  or  had  already,  and  should  thereafter  incur  much  ex- 
traordinary trouble  for  the  purpose  of  executing  the  decree,  he 
was  allowed  a  compensation  in  addition  to  the  commission 
specified  by  the  rule:  The  Bendaberg,  6  Bob.  Adm.  163;  Hind- 
man  t.  Clayton^  MS.,  March  8,  1805.  On  the  other  hand» 
where  the  trustee,  after  having  given  bond,  had  forborne  at 
the  request  of  the  defendant  to  make  the  sale,  he  was  allowed 
half  commissions:  GarroU  v.  Jcmes,  MS.,  September  14,  1821. 
And  where  the  sale  made  by  the  trustee  had  been  set  aside 
without  any  blame  having  been  imputed  to  him,  and  afterwards 
another  trustee  had  been  employed  who  had  made  sale  of  the 
same  property,  the  first  trustee  was  allowed  half  commissions: 
Lawson  ▼.  Hie  State,  MS.,  July  8,  1810.  And  where  the 
tmstee,  after  having  made  sale  of  a  part  of  the  property,  had 
removed  beyond  the  jurisdiction  of  the  court,  he  was  allowed  a 
commission  of  one  and  a  half  per  cent. :  Berry^s  case,  MS.,  May 
14, 1803.  And  where  the  trustee,  after  having  made  the  sale, 
died  before  he  had  reported  it  to  the  court,  two  thirds  of  the 
commissions  were  awarded  to  his  representatives,  and  one  third 
to  his  successor,  by  whom  the  sale  had  been  reported  and  com- 
pleted: Sdby  Y.  Selby,  MS.,  May  1,  1819.  No  general  rule 
bas,  however,  been  laid  down  in  any  of  these  cases,  and  perhaps 
none  can  be  established  in  regard  to  this  matter;  the  circum- 
stances of  each  case  being  so  peculiar  that  each,  as  it  occurs^ 
must  be  submitted  to  the  sound  discretion  of  the  court  upon 
its  own  particular  merits. 

In  some  cases  the  fund  may,  to  a  certain  extent,  be  burdened 
with  double  commissions,  as  in  this  instance :  where  the  trustee 
dies  after  having  actually  received  an  amount  of  the  proceeds 
of  sale  equal  to  the  sum  allowed  to  him  as  commissions  upon 
the  whole  by  a  previous  order  of  the  court.  In  such  case  the 
court  can  not  revoke  its  order  merely  because  of  the  death  of 
the  trustee;  and,  therefore,  the  only  mode  in  which  this  double 
charge  could  be  prevented  or  corrected  would  be  to  alter  the 
practice,  so  as  to  postpone  the  payment  of  the  trustee's  commis- 
sion until  the  whole  of  his  duties  had  been  performed,  or  to 
anthorize  summary  proceedings  to  be  instituted  to  make  his 
representatives  refund  in  part,  with  which  the  succeeding  trustee 
may  be  compensated  for  his  trouble  in  collecting  the  balance. 
Under  such  circumstancee,  it  seems  to  be  fair,  by  way  of  anal- 
ogy to  the  rule  laid  down  by  the  legislature  in  regard  to  sheriffs 
sad  oUiers:  1795,  c.  88,  s.  6;  1813,  c.  102,  s.  5;  Bac.  Abr.  tit. 
Sheriff  (I)  to  apportion  the  commission  or  poundage,  where  it 
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can  be  done,  between  the  preceding  and  succeeding  trustee, 
according  to  the  sum  which  each  may  hare  collected,  or  on  a 
consideration  of  the  trouble  and  merits  of  each.  But  in  this 
case  the  fund  has  been  already  charged  with  full  commissioiiB, 
and  therefore  should  not  now  be  again  charged  with  more  than 
a  necessary  recompense  to  the  present  trustee  for  his  trouble; 
which  in  this,  as  in  all  similar  cases,  must  be  regulated  accord- 
ing to  the  services  actually  rendered. 

Whereupon  it  is  ordered  that  this  trustee  be  and  he  is  hereby 
allowed  half  commissions  on  the  amount  stated  to  have  been 
received  by  him. 

CoMPSNSATioir  or  Trxtstbbs. — ^It  is  perfectly  well  settled  in  England  that 
no  compensation  will  be  allowed  a  trustee  for  labor  or  trouble  bestowed  on 
the  trust  estate.  The  leading  case  on  this  subject  is  Jfobinaon  v.  Pett,-  3  P. 
Wms.  132;  S.  C,  2  Lead.  Cas.  in  Eq.  238.  In  that  case  Lord  Chancellor  Tal- 
bot thus  stated  the  doctrine:  "It  is  an  established  rule  that  a  trustee^  execn- 
tor  or  admimstrator  shall  have  no'allowance  for  his  care  and  trouble;  the  reason 
of  which  seems  to  be  for  that  on  these  pretenses,  if  allowed,  the  trust  estate 
might  be  loaded  and  rendered  of  little  value;  besides  the  great  difficulty  there 
might  be  in  settling  and  adjusting  the  qtuintum  of  such  allowance,  especially 
as  one  man's  time  may  be  more  valuable  than  that  of  another;  and  there  can 
be  no  hardship  in  this  respect  upon  any  trustee,  who  may  choose  whether  ha 
will  accept  the  trust  or  not."  To  the  same  effect  is  Moore  v.  Frowd,  3  My. 
3t  Cr.  60;  see,  also,  2  Perry  on  Trusts,  sec  904;  and  the  learned  note  to 
Rohinnon  v.  Pett^  2  Lead.  Cas.  in  Eq.  238,  where  it  is  shown  that  this  oontinnas 
to  be  the  rule  of  the  English  courts. 

English  Dogtrins  Gkneballt  Rejected  in  this  CouNTRY.^The  doo> 
trine  of  Bobiruon  v.  Peti^  on  this  pointy  has  never  met  with  very  great  favor 
in  the  United  States.  It  is  true  that  Chancellor  Kent^  in  several  caaes,  ex- 
pressed his  approval  of  the  principle:  Oreen  v.  Winter,  1  Johns.  Ch.  27;  JTcdi- 
ning  v.  Manning,  Id.  534;  but  these  decisions  led  to  the  enactment  of  a  statute 
in  New  York  in  1817»  providing  for  compensation  to  executors  and  adminis- 
trators, and  it  was  soon  determined  by  the  adjudications  of  the  courts  of  that 
state  that  other  classes  of  trustees  were  within  the  equity  of  this  statute. 
It  is  now  the  general  rule  in  the  United  States,  established  either  by  express 
statutes  or  by  the  decisions  of  the  courts,  that  executors,  administrators, 
guardians  and  other  trustees  are  entitled  to  reasonable  and  just  compensation 
for  their  services:  2  Perry  on  Trusts,  sec  918;  American  note  to  Robinson  v. 
Pett,  2  Lead.  Cas.  in  E2q.  266.  The  prevailing  opinion  in  this  country  on 
this  subject  is  that  expressed  by  Mr.  Justice  Story,  that  "the  policy  of  the  law 
ought  to  be  such  as  to  induce  honorable  men,  without  a  sacrifice  of  their  pri- 
vate interests,  to  accept  the  office  and  to  take  away  the  temptation  to  abuse 
the  trust  for  mere  selfish  purposes,  as  the  only  indemnity  for  services  of  an 
important  and  anxious  character:*'  2  Story  Eq.  Jur.,  sec.  1268,  n.  It  is  found 
in  practice  that  in  this,  as  in  other  human  transactions,  the  best  way  to  se- 
cure honest  service  is  to  give  honest  pay. 

In  discussing  this  subject,  in  MiUer  v.  Beverleys,  4  Hen.  &  Munf.  419, 
Chancellor  Taylor  says:  **The  English  books  lay  it  down  that,  regularly  a 
trustee  is  not  to  have  anything  for  his  own  labor  and  pains,  though  they  ad* 
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mit  that  even  there  some  hftve  thought  this  a  great  hardship.  It  is  tme,  we 
haTe  adopted  the  principleB  of  the  English  law  in  many  respects,  so  far  as 
they  are  not  incompatible  with  the  principles  of  our  own  government,  but  we 
have  not,  by  that,  adopted  indiscriminately  all  of  their  decisions;  and  what- 
soever may  be  my  respect  for  them,  as  having  been  delivered  by  able  judges, 
yet  I  must  do  here  as  they  sometimes  do  there,  that  is  to  say,  reject  those 
decisions  which  do  not  confirm  to  the  standard  of  that  justice  which  com- 
inands  us  'to  live  honestly,  hurt  nobody,  and  render  every  one  his  due. '  Those 
who  laid  down  the  rule  there,  that  a  trustee  should  not  have  anything  for  his 
own  labor  and  pains,  seem  to  have  done  it  without  regard  to  that  simple 
principle,  but  of  unerring  truth,  '  that  the  laborer  is  worthy  of  his  own  hire;' 
and  hence  it  might  well  have  been  thought  a  hardship,  even  in  that  country 
where  so  monstrous  a  rule  was  suffered  to  obtain.  It  certainly  has  never  taken 
foothold  in  oar  country;  but  if  it  has,  so  far  as  I  can  go,  I  shall  blot  it  out 
fonver.** 

£uu  A3  TO  CoMPBNaATiON  IN  DiTFEBENT  STATES.  —  In  nearly  all  the 
states  provision  has  been  made  by  statute  for  the  compensation  of  executors, 
sdmioktrators  and  guardians.  In  some  of  them  similar  provision  has  been 
made  in  the  case  of  trustees  generally;  and  in  others  the  statutory  compen- 
sation allowed  to  executors,  administrators  and  guardians  has  been  extended 
bj  judicial  construction  to  other  classes  of  trustees. 

In  Alabama,  the  English  rule  denying  compensation  to  trustees  has  never 
been  adopted  in  its  full  extent,  but,  even  in  the  absence  of  any  statute,  a 
ntMoable  and  just  recompense  was  allowed  to  persons  in  a  fiduciary  capa- 
city for  their  time  and  trouble:  Spence  v.  WMtaker,  3  Port.  327;  PhnUpa  v. 
Tkompton^  9  Id.  667;  Bethea  v.  MeCoU,  5  Ala.  314;  Ber^ord  v.  Danids,  13 
Id.  673;  Qimld  v.  Hay8,  25  Id.  432;  BendaU  v.  Bendall,  24  Id.  306;  Pearson 
V.  Danington,  32  Id.  270.  This  compensation  was  generally  in  the  form  of 
a  percentage  upon  the  amount  of  receipts  and  disbursements:  Harris  v.  Mar^ 
Its,  9  Ala.  899;  McOee  v.  Cowperthtoaite,  10  Id.  968;  Pinckard  v.  Pinckard, 
21  Id.  250;  although  a  per  diem  compensation  might  be  allowed:  Marshall  v. 
BoUmoay,  2  Stew.  453;  O'NeOl  v.  DonneU,  9  Ala.  738.  It  is  now,  however, 
provided  by  statute  that  executors  and  administrators  may  be  allowed  as  a 
oompensaticm  for  their  trouble,  risk  and  responsibility,  commissions  on  receipts 
and  disbonements  not  exceeding  two  and  a  half  per  cent,  on  each,  and  for 
ettraocdinary  services  such  compensation  as  may  be  just:  Walker's  Bev. 
Code  (1867),  sees.  2161,  2162.  For  ordinary  services  the  percentage  men- 
tioned in  the  statute  is  the  fixed  maximum,  and  evidence  to  prove  the  insuffi- 
cieacy  of  the  compensation  is  inadmissible:  Newberry  v.  Newberry,  28  Ala. 
691;  Neilscm  v.  Cook^  40  Id.  498;  Dockberry  v.  McDowell,  Id.  476.  But 
where  the  services  are  not  those  usually  demanded  of  an  executor  or  admin- 
istrator, as  where  he  is  required  to  manage  or  superintend  the  estate,  invest 
fonds,  etc,  a  large  additional  compensation  will  be  allowed:  Beese  v.  Ores- 
ian,  29  Ala.  91;  Ivey  v.  Coleman,  42  Id.  410;  Waller  v.  Bay,  48  Id.  468. 

In  Arkansas,  executors  and  administrators  are  allowed  by  statute  commis- 
sions not  exceeding  ten  per  cent,  on  sums  less  than  one  thousand  dollars,  five 
per  cent,  on  sums  exceeding  one  thousand  dollars  and  less  than  five  thousand 
dollars,  and  three  percent,  on  all  sums  over  five  thousand  dollars:  Gantt's 
Big.  Ark.  St.  (1874),  sec.  1221  In  Arizona  the  allowance  to  executors  and 
administrators  is  seven  per  cent,  on  the  first  one  thousand  dollars  of  the 
estate  five  per  cent,  on  all  sums  over  one  thousand  dollars  and  less  than  ten, 
thousand  dollars,  and  four  per  cent,  on  all  amounts  exceeding  the  latter  sum: 
Camp.  Laws  of  Arizona  (1877)  273,  sec.  221.    The  same  allowance  is  madt 
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in  California  as  in  Aiuson«:  Code  of  (Tiv.  Proc.,  sec.  1618,  and  ia  extended  to 
trastees  generally:  Civ.  Code,  sec.  2274.  There  seems  to  be  no  statatoiy 
provision  in  Connecticut  for  the  compensation  of  executors  or  other  trustees. 
Eeasonable  compensation  for  personal  services  is,  however,  allowed  to  fidn- 
ciaries  in  that  state:  Canfield  v.  Bosttoick,  21  Conn.  551;  Clark  r,  Prati^  90  Id. 
282;  although  the  soundness  of  the  Ehiglish  rule  as  a  general  principle  of 
equity  is  admitted  in  Kendall  v.  New  England  Carpet  Co.^  13  Conn.  383.  In 
Delaware  the  English  rule  prevails  as  to  trustees,  generally,  and  they  are 
held  not  entitled  to  compensation  for  services:  Egbert  v.  Brooks,  3  Harring. 
112;  State  v.  Piatt,  4  Id.  154.  It  is,  however,  provided  by  statute  that  an 
administrator  or  trustee  making  a  sale  of  the  trust  property  under  an  order 
of  the  court  shall  be  allowed,  by  way  of  commissions,  six  per  cent,  on  the 
first  three  hundred  dollars  of  the  proceeds  of  such  sale,  four  per  cent,  on  the 
next  four  hundred  dollars,  three  per  cent,  on  the  next  three  hundred  dollars, 
two  percent,  on  the  next  one  thousand  dollars,  one  and  a  half  per  cent,  on  the 
next  one  thousand  five  hundred  dollars,  and  one  per  cent,  on  all  soms  over 
three  thousand  five  hundred  dollars:  Kev.  Code  of  Delaware  of  1852  as 
amended  in  1874, 581,  sec  23. 

In  Florida,  an  administrator  or  executor  is  allowed  a  oommission  not  exceed- 
ing six  per  cent,  on  sales  of  personal  property,  and  in  addition  thereto  a  lair 
and  just  compensation  for  services  in  administering  upon  the  estate:  Bosh's 
Dig.  of  the  Laws  of  Florida  (1872),  65;  Moore  v.  Felkel,  7  Fhk  44.  In 
Georgia,  the  English  rule  was  abrogated  as  early  as  1764,  and  a  statute  en- 
acted providing  for  the  compensation  of  executors  and  other  trustees:  Lo*m 
V.  Morris,  13  Ga.  165.  In  that  case,  however,  it  was  held  that  a  trustee  had 
a  natural  and  inherent  right  to  compensation.  The  present  statute  of  Creoigia 
allows  to  administrators,  executors,  guardians  and  other  trustees  a  compen- 
sation not  exceeding  two  and  a  half  per  cent,  on  moneys  received,  and  two 
and  a  half  per  cent,  on  moneys  paid  out,  and  not  more  than  ten  per  ceotb  in 
all  for  lending  and  collecting  money  on  interest:  Code  of  Georgia,  seca.  2569 
to  2596,  2448,  1834,  1835,  2342.  In  IlHnois,  it  is  provided  by  statute  that 
guardians  shall  be  allowed  a  "reasonable  and  just "  compensation  for  their 
services:  Bev.  Statutes  (1874),  563,  sec.  42;  and  that  executors  and  admin- 
istrators shall  be  allowed  a  compensation  not  to  exceed  six  per  cent,  on  the 
amount  of  the  personal  estate,  and  not  more  than  three  per  cent,  on  the  sale 
or  letting  of  land,  with  such  additional  sums  for  costs  and  chai^ges  of  collect- 
ing and  defending  claims  by  or  against  the  estate  as  may  be  reasonable:  Bev. 
Statutes  (1874),  127,  sec.  132.  But  it  seems  that  in  the  absence  of  any  statu- 
tory provision  it  is  a  general  rule  in  that  state,  that  "  a  trustee  is  not  entitled 
to  compensation,  either  for  his  labor  or  time  bestowed  in  the  care  of  the  trust, 
unless  it  is  by  express  stipulation  or  agreement:"  Constant  v.  Matteson^  22 
HL  547;  Hough  v.  Harvey,  71  Id.  72. 

It  is  provided  by  statute  in  Indiana  that  the  court  may  allow  to  an  executor 
or  administrator  such  compensation  as  it  may  deem  just,  but  that  if  a  ooin- 
peusation  is  provided  for  an  executor  by  the  will  of  the  testator,  that  sliall  be 
a  bar  to  auy  further  or  different  allowance,  unless  the  compensation  so  pro- 
vided is  renounced  in  the  manner  pointed  out  by  thestatute:  2  Davis' Bev.  ^at. 
(1876),  545, 546.  Inlowa,  itisprovided  by  statute  that  such  compensation  may 
be  allowed  to  guardians  as  may  be  just  and  reasonable:  Code  of  Iowa  (1873), 
403,  sec.  2256.  Executors  are  allowed  as  full  compensation  for  ordinary 
services,  a  commission  upon  personal  estate  sold  or  distributed,  and  upon  real 
estate  sold  for  the  payment  of  debts,  five  per  cent,  for  the  first  one  thousand 
dollars,  two  and  a  half  per  cent,  on  sums  over  one  thousand  dollars  and  nndeff 
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fife  thooaand  doUon,  and  one  per  cent,  on  all  over  five  thousand  dollan;  and 
it  ia  provided  that  in  case  of  actual  and  neceaaary  services  of  an  extraordinaiy 
chazacter,  a  farther  jnst  and  reasonable  allowance  may  be  made:  Ck)de  of  Iowa 
(1S73),  427,  sees.  2494,  2495$  PaUerson  v.  Btll,  25  Iowa,  149.  In  Kansaa, 
exeeatorsand  administrators  are  allowed  such  reasonable  compensation  as  the 
oooii  may  award  upon  a  due  hearing;  bat  if  compensation  is  provided  for  by 
the  will  of  the  deoeased,  it  ia  a  bar  to  any  other  allowance,  imless  renoanced: 
Disiler's  Gomp.  Laws  of  Kansas  (1879),  430,  sees.  2449»  2450.  In  Kentucky, 
ezeeuton,  administrators  and  curators  are  allowed  not  to  exceed  five  per 
cent,  on  the  first  one  thousand  dollars,  four  per  cent,  on  the  second  one 
thoQBsnd  dollars,  three  per  cent,  on  the  third  one  thousand  dollars,  and  two 
per  cent,  on  the  remainder:  Bullock  and  Johnson's  Qen.  Stat,  of  Kentucky 
(1873),  454,  sec.  62.  But  although  there  has  always  been  in  that  state  a  dis- 
position to  allow  just  and  reasonable  compensation  to  executors,  administra- 
toia  sad  guardians,  the  same  liberality  seems  not,  until  a  comparatively 
recent  peiiod,  to  have  been  indulged  towards  other  trustees.  On  the  con* 
tmry,  the  courts  were  apparently  inclined  to  hold  with  respect  to  other 
classes  of  fiduciaries  to  the  strict  English  rule,  that  a  trustee  is  not  entitled 
to  compensation  for  his  personal  services  in  the  management  of  the  trust 
estate:  Brtckemidge  v.  Brookg,  12  Am.  Dec.  401;  Miles  v.  Bacon,  4  J.  J. 
Uanh.  463;  Jennings  v.  I>avit,  6  Dana,  134;  HUe  v.  ffUe,  1  B.  Hon.  179. 
But  in  PkOlipa  v.  Bvtiard^  1  Id.  350,  it  was  determined  that  the  prin- 
ciple that "  the  laborer  is  worthy  of  his  hire  "  is  one  of  general  application,  and 
that  there  was  no  reason  why  any  daas  of  trustees  should  be  made  an  excep- 
tion to  it.  The  general  rule  is  now  in  that  commonwealth  to  allow  reason- 
iUe  compensation  to  all  classes  of  trustees:  Greening  v.  Fox,  12  B*  Mon. 
190;  Fleming  v.  Wihon,  6  Bush,  610. 

The  Louisiana  code  provides  that  an  executor  having  "general  seisin  of  the 
Mtate  **  shall  have  for  his  care  and  trouble  two  and  a  half  per  cent,  on  the 
•sumnt  of  the  inventory,  deducting  non-productive  property  and  worthless 
debts;  but  that  in  case  he  has  not  such  general  seisin  his  commissions  shall  be 
iUowed  only  on  the  estimated  value  of  objects  which  he  has  in  his  possession: 
Voorhees*  £ev.  Civ.  Code  (1875),  articles  1683,  1684.  This  compensation  a 
spportioned  among  the  executors  where  there  are  several,  unless  the  testator 
has  divided  their  functions,  when  each  receives  commissions  on  the  part  ad- 
ministered by  him:  Art  1685.  A  bequest  to  an  executor  takes  away  his  right 
to  compensation,  unless  a  contraiy  intention  is  indicated  in  the  will:  Art* 
1666.  The  compensation  fixed  by  the  code  can  not  be  varied  by  the  court: 
New  Orleans  v.  BaUimore,  15  La.  Ann.  625;  Succession  ofSprowl,  21  Id.  544. 
In  Maine,  executors,  guardians  and  trustees  are  allowed  one  dollar  for  every 
ten  miles  travel  to  and  from  court,  and  one  dollar  for  each  day's  attendance; 
aad  also,  at  the  discretion  of  the  court,  a  commission  of  five  per  cent. :  Ilev. 
Stat  of  Maine  (1871),  601,  c.  63,  sec.  29.  In  Maryland  it  was  provided  by 
ststote,  in  1798,  that  executors  and  administrators  should  be  allowed,  as  com- 
poMation  for  their  services,  commissions  not  exceeding  ten  per  cent,  on  the 
^unonutof  the  inventory,  and  not  less  than  five  per  cent.,  at  the  discretion  of 
the  orphans*  court:  Wilson  v.  Wilson,  3  GilL  &  J.  20.  Such  is  now  tlie  law 
ia  that  state,  but,  if  necessary,  extra  compensation  may  be  allowed  for  extraor- 
<Hiiary  expenses:  1  Maryland  Code,  Pub.  Gen.  Laws  (ISGO),  CIS,  art.  93,  sec.  5. 
lisny  legacy  is  given  to  the  executor  by  way  of  compensation,  unless  it  is 
dearly  insufficient,  no  further  allowance  can  be  made:  Id.  sec.  6.  Com  pen- 
tttion  by  commissions  is  generally  preferred  in  that  stato  to  per  diem:  liinrj- 
9^  V.  Ringgold,  1  Harr.  &  G.  27.  The  decision  of  the  court  as  to  the 
sUowanoeof  conmussions  within  the  maximum  and  minimum  of  the  stat- 
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nte  ia  final  and  not  reviewable:  WUaon  v.  Wilson,  3  GilL  &  J.  20;  Brady  t. 
JHlley,  27  Md.  583;  NkhoUs  v.  Hodges,  1  Pet  562;  West  v.  i^mi^A,  8  How. 
U.  S.  402.  If  there  is  only  partial  administration  the  cooit  may  allow  only 
one  per  cent.,  or  even  less:  McPherson  v.  Israel,  5  GilL  &  J.60;  Parker 
V.  Gwyrm,  4  Md.  423.  It  ia  the  province  of  the  conrt  also  to  determine 
whether  or  not  an  executor  ia  entitled  to  extra  oompenaation:  ScoU  v.  Dorsey, 
I  Harr.  &  J.  227.  It  was  held  in  McKim  v.  Dtmcan,  4  GilL  72,  that  the  court 
could  not  be  deprived  of  its  power  to  allow  oompenaation  to  an  executor,  even 
by  a  positive  direction  in  the  wilL  The  oompenaation  allowed  is  to  be  pro* 
portioned  to  the  labor  and  trouble  involved  in  the  administration:  Owynn  v. 
Dorsey,  4  GilL  &  J.  453.  Where  a  prior  administrator  has  been  allowed, 
the  maximum  compensation  authorized  by  statute  an  administrator  de  bonis 
non  is  not  thereby  deprived  of  the  right  to  commissions  on  the  balance  com« 
ing  into  his  hands:  Lemmon  v.  HalU  20  Md.  168.  The  rule  as  to  oompenaa- 
tion of  executors  and  administrators  in  Maryland  is  such  a  wide  departure 
from  that  of  the  English  common  law  that  the  office  is  regarded  in  that  state 
as  one  of  "profit^"  and  the  statute  provides  for  a  tax  on  the  commissions  de- 
rived therefrom:  Ovnngs  v.  State,  22  Md.  116.  In  analogy  to  the  compensa- 
tion provided  by  statute  for  executors  and  administrators  it  is  held  that  con- 
ventional trustees  are  also  entitled  to  commissions  on  trust  funds  in  their 
hands,  as  a  recompense  for  their  services:  Northern  etcIL  R.  Co,  v.  Keighler, 
29  Md.  572;  so,  too,  of  receivers:  Abbott  v.  Baltimore  ete.  Packet  Co.,  4 
Md.  Gh.  310. 

In  Massachusetts  the  English  rule  is  rejected  and  a  reasonable  compensation 
is  allowed  to  executors  and  administrators  under  the  provisions  of  a  statute: 
Gen.  Statutes  of  Massachusetts,  1860,  c.  98,  sec  10;  and  the  same  rule  ia 
applied  by  the  courts  to  other  trustees:  BarreU  v.  Joy,  16  Mass.  221.  In 
that  case  Parker,  0.  J.,  said:  "It  will  probably  be  for  the  advantage  of  all 
who  are  concerned  in  estates  held  in  trust  that  such  compensation  should  be 
made,  as  more  care  and  diligence  may  be  expected  and  required  where  there 
is  a  compensation."  But  in  Gibson  v.  Crehore,  5  Pick.  146,  it  was  said  by  the 
court  that  the  English  rule  was  rejected  not  because  it  was  unjust,  but  be- 
cause it  was  opposed  to  usage  and  practice.  The  compensation  allowed  in 
that  state  to  trustees  is  regulated  by  the  circumstances  of  the  caae,  and  gen- 
erally takes  the  form  of  a  percentage  on  trust  moneys:  Denny  v.  AUen^  1 
Pick.  147;  LongUy  v.  Hall,  11  Id.  120;  EUis  v.  EUis,  12  Id.  178;  Scudder  v. 
Crocker,  1  Gush.  323;  Urann  v.  Coates,  117  Mass.  41.  It  is  provided  by 
statute  in  Michigan  that  executors  and  administrators  shall  receive  as  com- 
pensation a  per  diem  of  one  dollar  and  fifty  cents;  but  an  extra  allowance 
may  be  made  for  extraordinary  services:  2  Comp.  Laws  of  Michigan  (1871)» 
2047,  sec.  7441;  and  the  same  compensation  is  allowed  to  trustees  appointed 
by  the  probate  court  to  manage  the  estates  of  deceased  persons:  Id.  1565, 
sec.  5242.  In  Minnesota  executors  and  administrators  are  allowed  two  dol* 
lars  per  day  for  actual  services;  but  in  cases  of  unusual  difficulty  and  respon- 
sibility  the  court  may  allow  such  further  sum  as  the  judge  may  deem  reason- 
able: 2  Bisseirs  Stat,  at  Large  (1873),  967,  c.  52,  sec.  6.  But  if  the  will  of 
a  testator  provides  for  a  compensation  to  the  executor,  that  will  be  deemed 
sufficient:  1  Bisseirs  Stat  at  Large  (1873),  6C9,  c.  35,  sec.  149.  The  Missis- 
sippi statutes  provide  for  a  compensation  to  an  executor  or  administrator  for 
his  trouble  by  a  commission  of  not  less  than  one  nor  more  than  seven  per  cent, 
on  the  estate:  Rev.  Code  of  1871,  sec.  1172.  Within  these  limits  the  com- 
pensation rests  in  the  sound  discretion  of  the  court:  Satterwkite  v.  Littlejield, 
13  S.  &  M.  307;  CJierry  v.  JarraU,  25  Miss.  221;  Sjyrott  v.  Baldwin,  33  Id. 
581;  Powell  v.  Burrus,  55  Id.  105.     In  Nebraska  the  statute  allows  to  eji^ 
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eeoton  and  admiiusfcrstoni  five  per  cent,  on  the  first  one  thonaand  dollars^ 
two  and  a  half  per  cent,  on  all  aams  over  one  thousand  dollars,  and  less  than 
fi?e  thoosand  dollars,  and  one  per  cent,  on  all  sums  over  five  thousand  dol- 
Ian;  bat  extra  compensation  may  be  given  for  extra  services:  Gen.  Stat,  of 
Nebraaka  (1873),  331.  In  New  Hampshire  executors  are  held  entitled  to 
oonuDiaaions  for  receiving,  investing  and  paying  over  money,  as  being  more 
eqmiable  than  a  per  diem  compensation:  Gordon  v.  West,  8  N.  H.  444;  Wend* 
dlY.  French,  19  Id.  205;  TttUle  v.  Mobhuon,  33  Id.  104;  Lund  v.  Lund,  41 
Id.  355.  In  New  Jersey  it  is  provided  that  executors,  administrators,  guard- 
iua  and  trustees,  shall  be  allowed  commissions  on  moneys  coming  into  their 
bands  not  exceeding  seven  per  cent,  on  one  thousand  dollars  or  less,  four  per 
eeni  on  sums  exceeding  one  thousand  dollars  but  less  than  five  thousand 
doDan,  three  per  cent,  on  sums  over  five  thousand  dollars  and  less  than  ten 
thooaand  doUars,  and  two  per  cent,  on  all  over  ten  thousand  dollars;  but 
that  on  estates  over  fifty  thousand  dollars  the  compensation  shall  not  exceed 
five  per  cent  and  shall  be  determined  by  the  orphans'  court  in  accordance 
with  the  actual  services  rendered.  Nixon's  Dig.  666,  sec.  98,  99.  Prior  to 
thia  statute  no  fixed  rate  of  compensation  seems  to  have  been  established; 
bat  the  statute  merely  provided  that  the  allowance  should  be  according  to 
the  actual  pains,  trouble  and  risk  in  settling  the  estate:  Warbaas  v.  Arm* 
strong,  10  N.  J.  Eq.  (2  Stock.)  263;  VoorJieee  v.  Sioothof,  6  Halst.  145.  Com- 
oiiaioDs  were  generally  preferred,  however,  to  a  gross  sum  as  a  form  of 
compensation:  SiaU  Bank  v.  ifaraA,  1  N.  J.  Eq.  (1  Sax.)  288.  And  prior  to 
ISoo  these  commissions  covered  not  only  compensation  for  personal  services, 
bat  expenses  ako:  Lloyd  v.  Motoe,  20  N.  J.  L.  (Spencer)  680. 

In  Kew  York  the  English  rule  was  established  by  Chancellor  Kent,  in 
Orea  v.  Winter,  1  Johns.  Ch.  37,  and  Manning  v.  Manning,  Id,  534,  but  waa 
ihooat  immediately  abrogated  by  statute,  for  which  reason  that  part  of  the 
leuned  chancellor's  opinion,  in  Oreen  v.  Winter,  which  was  devoted  to  this 
•abject  is  omitted  in  the  report  of  the  case  in  7  Am.  Dec.  475,  as  being  en- 
tirely obsolete  learning  in  that  state.  In  1817  the  legislature  passed  an  act 
proriding  for  an  allowance  by  the  court  of  chancery  of  reasonable  compensa- 
tioQ  to  executors,  administrators,  and  guardians  for  their  services  according 
to  a  fixed  rate.  In  obedience  to  this  statute.  Chancellor  Kent,  by  an  order  of 
^ourt  of  October  16,  1817,  fixed  the  rate  of  compensation  at  five  per  cent,  on 
all  loms  not  exceeding  one  thousand  dollars,  two  and  a  half  per  cent,  on 
■una  over  one  thousand  dollars,  but  not  exceeding  five  thousand  dollars,  and 
ooe  per  cent,  on  sums  exceeding  five  thousand  dollars,  of  moneys  received  and 
pud  out:  3  Johns.  Ch.  630.  The  same  rate  of  compensation  is  now  provided 
by  express  statute  except  that  the  sum  of  ten  thousand  dollars  has  been  sub- 
stitoted  for  five  thousand  dollars  as  the  maximum  upon  which  two  and  a  half 
percent,  will  be  allowed:  3  Banks'  Kev.  Stat.  (6  ed.)  sec.  71,  p.  101.  Prior 
to  the  enactment  of  this  latter  statute,  it  was  held  that  the  court  of  cliancery, 
under  the  statute  of  1817,  could  award  compensation  only  according  to  an 
establiahed  rate:  McWhorter  v.  Benson,  Hopk.  Ch.  28;  Vanderhcyden  v. 
yanderheyden,  2  Paige,  288;  Hosackv,  Rogers,  9  Id.  461;  Matter  of  Living s^ 
tm.  Id.  439.  An  arbitrary  allowance  in  lieu  of  the  commissious  provided  for 
by  statute  can  not  be  made:  Burtis  v.  Dodge,  I  Barb.  Ch.  77.  It  has  been 
decided,  also,  that  the  statutory  compensation  is  not  a  mere  matter  of  grace, 
but  that  the  executor's  right  thereto  is  absolute:  Halaey  v.  Van  Amringe,  6 
Paige,  12.  It  seems,  too,  that  the  commissions  provided  for  by  the  statute 
are  not  limited  to  moneys  received  and  paid  out,  but  may  be  computed  on 
nal,  as  well  as  personal,  estate:  Stevenson  v.  Maxwell,  2  Sandf.  Ch.  284; 
MoUer  ^f  DePeysUr,  4  Id.  511;   Wagstaff  v.  Lotoerre,  23  Barb.  209.     Under 
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former  statatM  in  New  York,  when  there  were  wereal  execntoTB,  tho  oom- 
missions  allowed  were  apportioned  among  them,  bo  far  as  practicable,  aocofd- 
tDg  to  the  service  performed  by  each:  Valentine  v.  VcUenUne,  2  Barb.  Ch.  430; 
White  V.  BuUoek,  20  Barb.  91.  Under  the  statute  of  1863,  on  estates  of  over 
one  hundred  thousand  dollars,  where  there  are  three  executors,  full  oommis- 
sions  are  allowed  to  each;  if  there  are  more  than  three,  the  oompen8ati<m 
which  would  be  allowed  to  three  is  apportioned  among  Van  Ne^3  Eaiate,  I 
Tuck.  130. 

Although  the  New  York  statute  of  1817,  as  well  as  those  which  have  been 
since  enacted,  provided  in  terms  only  for  the  compensation  of  exeoator8»-ad» 
ministrators  and  guardians,  it  has  been  determined  that  trustees  generally 
are  within  the  equity  of  the  statute,  and  are  entitled  to  compensation  on 
similar  principles:  Matter  of  Roberts,  3  Johns.  Oh.  43;  Mexukam  t.  Stemes,  9 
Paige,  398;  MaUer  of  Livingston,  Id.  439;  Dt^  v.  Duncan,  32  BarU  587; 
Ogden  v.  Murray,  39  N.  Y.  202.  But  if  the  trust  deed  provides  for  a  "rea- 
sonable compensation  "  to  the  trustee  he  is  not  limited  to  the  aUowanoe  in  the 
statute,  but  the  reasonableness  of  the  compensation  is  determined  by  the 
facts  of  the  particular  case:  Matter  of  Schell,  53  N.  Y.  263.  It  was  held  in 
JeweU  V.  Woodward,  1  Kdw.  Ch.  195,  that  voluntary  assignees  are  not  en- 
titled to  commissions  except  by  express  agreement,  but  that  oompensation 
may  be  allowed  them  on  the  principle  of  quantum  maruU,  An  insolvent 
voluntarily  assigning  his  property  can  not  fix  a  greater  rate  of  oompensatioik  to 
his  assignees  than  that  allowed  by  law:  Barney  v.  Qr\fin,  2  N.  Y.  366; 
NicJiols  v.  MeEwen,  21  Barb.  65. 

In  North  Carolina  it  seems  that  the  English  rule  formeily  prevailed:  Sdkaw 
V.  SduLw,  Taylor,  125;  but  in  1799  it  was  provided  by  statute  that  exeouton, 
etc.,  should  be  allowed  in  addition  to  their  expenses,  oomnussions  not  exceed- 
ing five  per  cent. :  Clark  v.  Colton,  2  Der,  Eq.  51.  And  this  is  now  the  law 
in  that  state:  Battle's  Bevisal,  419,  c.  45,  sec.  146.  By  analogy  the  same 
compensation  is  allowed  to  trustees  by  compact  and  fiduciaries  generally:  Bapd 
V.  Hawkins,  2  Dev.  Eq.  329;  SherrUl  v.  Slufford,  6  Ired.  Eq.  228;  Baiford  ▼. 
Baiford,  Id.  490;  Ingram  v.  Kirhpatrick,  8  Id.  62.  Where  there  are  several 
trustees,  each  is  entitled  to  compensation  in  proportion  to  his  actual  services: 
Grant  v.  Pride,  1  Dev.  Eq.  269;  Perry  v.  Maxwell,  2  Id.  488;  Hodge  t. 
Hawkins,  1  Dev.  &  K  Eq.  564.  In  Ohio  executors  and  administrators  are 
allowed  commissions  on  personal  estate  collected  and  accounted  for,  and  on 
proceeds  of  real  estate  sold  for  the  payment  of  debts  at  the  rate  of  six  per 
cent,  for  the  first  one  thousand  dollars,  four  per  cent,  for  all  sums  over  one 
thousand  dollars,  and  less  than  five  thousand  dollars,  and  two  per  cent,  for 
all  sums  over  five  thousand  dollars;  and  extra  compensation  may  be  awarded 
for  extraordinary  services:  1  Swan  &  Oritch.  299,  sec.  170.  Assignees  for  the 
benefit  of  creditors  are  also  allowed  commissions:  4  Say ler's  Statutes  of  Ohio, 
3*202,  3203.  It  is  also  provided  that  testamentary  trustees  shall  receive  just 
and  reasonable  compensation  for  their  services:  4  Sayler's  Statutes,  2918.  In 
Oregon  an  executor  or  administrator  is  allowed  seven  per  cent,  on  the  first 
cue  thousand  dollars,  five  per  cent,  on  sums  over  one  thousand  dollars  and 
less  than  two  thousand  dollars,  four  per  cent,  on  all  sums  over  two  thousand 
dollars  and  less  than  four  thousand  dollars,  and  two  percent,  on  all  sums  over 
four  thousand  dollars,  with  a  provision  for  extra  compensation  for  extraordi- 
nary services:  General  Laws,  Deady  &  Lane,  (1872)  335. 

In  Pennsylvania,  compensation  was  allowed  to  executors  from  a  rery  eaily 
period:  Wilson  v,.  Wilson,  3  Binn.  560.  And  other  trustees  were  held  to  be 
within  the  equity  of  the  rule:  Prevost  v.  Oratz,  3  Wash.  C.  C.  434^  It  is  now 
IMDvidfid  hv  statute  that  the  court  may  award  to  assignees  and  other  tnuiteea  » 
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nuonable  and  jost  compensation  for  their  services,  oat  of  the  effects  in  their 
bands,  where  no  other  compensation  is  fixed  by  the  contract  or  instrument: 
Bright  Paid.  Dig.  971,  sec  29.  Where  an  executor  is  also  a  trustee  only  sin- 
g^  commissions  will  be  allowed:  Id.  1322.  No  fixed  rate  of  compensation  is 
proTided,  either  for  executors  or  other  trustees:  Pusey  v.  Glemsen,  9  Serg.  & 
£.  204.  The  allowance  is  ordinarily  made  in  the  form  of  commissions,  but  it 
may  be  by  a  sum  in  gross:  Harland*s  Accounts,  5  Kawle,  323;  Kennedy* a 
Afpmh  4  Pa.  St.  149;  McElhenny*8  Appeal,  46  Id.  347;  Biddle^s  Appeal,  89 
Id.  310.  Commissions  vary  with  the  circumstances  of  each  case.  The  usual 
rs^  is  two  and  a  half  or  three  per  cent,  on  real  property,  and  five  per  cent. 
<m  personal:  MiUer'a  EskUe,  1  Ash.  323;  GuUn'a  Estate,  Id.  317;  Walker^s 
Edate,  9  Serg.  &  R.  223;  Armstrong's  Estate,  6  Watts,  236;  Nathans  v.  Mor 
rit,  4  Whart.  388;  Stevenson's  Estate,  Id.  98;  Montier's  Estate,  7  Phila.  491; 
PameWs  Appeal,  2  Pa.  St  216;  Heekert's  Appeal,  24  Id.  482;  DuvaVs  Appeal, 
38  Id.  112;  Rolfb's  Appeal,  41  Id.  45;  Snyder's  Appeal,  54  Id.  67;  WhelaCs 
Appeal,  70  Id.  410;  EshlemarCs  Appeal,  74  Id.  42.  And  it  seems  that  the 
Bomber  of  executors  makes  no  difference  in  the  rate:  Asian's  Estate,  5  Whart. 
228l  It  has  been  held  that  the  allowance  of  compensation  is  not  a  matter  of 
itrict  and  absolute  right  on  the  part  of  the  fiduciary,  but  rests  in  the  sound 
discretion  of  the  court:  CasseCs  case,  3  Watts,  443. 

It  was  provided  in  South  Carolina,  as  early  as  1745,  that  trustees  generally 
should  be  allowed  commissions  upon  trust  property,  as  a  compensation  for 
their  services:  Mucken/uss  v.  Heath,  1  Hill's  Ch.  182;  Wallace  v.  EUerbe, 
Rich.  £q.  Caa.  49.  Another  act  was  passed  in  1789,  providing  for  commis- 
fiODs  to  executors:  Ramsay  v.  EUia,  3  Desau.  78.  The  present  statute  in  th*t 
state  on  that  subject  is  substantially  the  same  as  that  which  is  in  force  in 
Georgia,  as  stated  aboye:  Bev.  Stat  of  South  Carolina  (1873),  462,  o.  91,  sees. 
4,  5  and  6;  Tewivx  v.  BaU,  1  McCord's  Ch.  458:  Massey  v.  Massey,  2  HilVs 
Ch.  492;  Briggs  v.  Hokombe,  3  Rich.  Eq.  15.  In  Tennessee,  it  is  provided 
by  statute  that  executors  and  administrators  shall  be  allowed  ''reasonable 
compensation:'*  Code  of  1858,  sec.  2356.  In  Texas,  the  compensation  allowed 
to  executors  and  administrators  is  five  per  cent  on  sums  actually  received, 
and  the  same  percentage  on  sums  paid  out:  Paschal*s  Annotated  Digest,  sec. 
1310.  In  case  of  necessity,  further  compensation  will  be  allowed:  Id.; 
DaeeKpori  v.  Lawrence,  19  Tex.  317. 

The  "Rng^^^  rule  has  never  been  adopted  in  Vermont^  and  it  has  always 
been  an  established  principle  in  that  state  that  a  trustee  is  entitled  to  a  rea- 
sonable compensation  for  his  services:  Hubbard  v.  Fisher,  25  Vt  539.  Ex- 
ecutors, administrators  and  guardians  are  allowed  ajper  diem  compensation; 
sad  in  cases  of  unusual  difficulty,  such  additional  compensation  as  the  court 
may  deem  reasonable  may  be  awarded:  Gen.  Stat  of  Vermont  (1862),  c.  126, 
sec.  50.  This  compensation  may  be  in  the  form  of  a  percentage:  Hapgood  v. 
Jauuson,  2  Vt  294;  or  of  a  gross  sum:  Evarts  v.  Nason,  11  Id.  122.  In 
Virgmia  fidnciaiiee  have  been  allowed  a  reasonable  recompense  for  their 
services  from  a  Teiy  early  period:  Nvmmo  v.  ComrnonweaUh,  4  Am.  Dec.  488. 
It  is  so  provided  by  statute:  Code  of  Virgmia,  1873,  tit  39,  c.  128,  sec  25. 
lio  fixed  rate  of  compensation  has  been  established  but  the  usual  rate  is 
fire  per  cent,  on  the  amount  of  the  receipts:  Granberry  v.  Oranberry,  1  Am 
I>e&  455;  Lyons  ▼.  Byrd,  2  Hen.  &  Munf.  22;  Waddy  v.  Hawkins,  4  Leigh, 
458;  Boyd  ▼.  OgUtby,  23  Gratt  674.  But  this  compensation  may  be  increased 
if  the  ease  requires  it:  Fitxgerald  t.  Jones,  1  Munf.  150;  McCall  v.  Peachy^ 
aid.  288;  CavemUah  v.  Fleming,  Id.  198;  Hipkina  v.  Bernard,  4  Id.  83;  Car* 
ter  V.  Cvltmg,  5  Id.  223;  Boyd  rfOgletby,  23  Gratt  674.  In  West  Virginia, 
Ak.  Daa  Toi»  XVn->18 
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fiduciaries  are  allowed  compensation,  either  by  way  of  commissions  or  other- 
wise, as  may  be  deemed  just:  2  Kelly's  Rev.  StaL  (1879)  625,  c.  92,  sec  18. 
The  provisions  of  the  Wisconsin  statutes  upon  this  subject  are  subetantially 
the  same  as  those  of  Nebraska,  mipra:  2  Taylor's  Stat.  (1872)  1534,  sec  66, 
1523,  sec.  24,  1240,  sees.  10  and  11. 

Wa»t  of  Fidblitt  Forfeits  a  Trustbb's  Riqht  to  compensation  upon 
obvious  principles  of  justice.  Hence,  if  the  trustee  is  dishonest,  or  unfaith- 
ful, or  negligent,  or  reckless  in  the  performance  of  the  duties  of  the  tmal^ 
no  compensation  will  be  allowed:  SwartnocUter^t  Account,  4  Watts,  77;  ^SfeA- 
man*a  Appeal,  5  Pa.  St  413;  McOahan^a  Appeal,  7  Id.  56;  Dryedalt^M  Appeal, 
14  Id.  531;  OreenJield*$  Estate,  24  Id.  232;  WUmer'8  Appeal,  28  Id.  376; 
LandU  v.  Scott,  32  Id.  495;  BerryhilCa  Appeal,  35  Id.  245;  R6bmeU*9  Appeal, 
86  Id.  174;  Stearley'8  Appeal,  38  Id.  525;  Hermgtead^a  Appeal,  60  Id.  423; 
Gordon  v.  Matthews,  30  Md.  235;  BlaweU  v.  Aekerman,  23  N.  J.  Eq.  (8  G. 
E.  Green^)  495.  So  where  he  makes  use  of  the  trust  funds  in  his  own  busi- 
ness: NorrH  Appeal,  71  Pa.  St.  106;  or  neglects  to  invest:  Warhaaa  ▼.  Am^ 
strong,  10  N.  J.  Eq.  (2  Stock.)  263;  Frey  v.  Demarest,  17  N.  J.  Eq.  (2  C.  K 
Green,)  71;  Lathrop  v.  Smalley,  23  Id.  192;  Knighi  v.  Walsh,  24  Id.  498.  So 
where  he  permits  his  bailee  to  waste  the  funds:  Dyot^s  Estate,  2  Watts  &  S. 
557.  And  where  the  trustee's  negligence  in  the  management  of  the  tmrt 
arises  from  kind  feelings  towards  the  widow  of  the  intestate,  his  oompenai^ 
tion  will  nevertheless  be  forfeited:  SmUh's  Appeal,  47  Pa.  St  424.  Where 
the  trustee  fails  to  keep  proper  accounts,  make  proper  settlements  or  retnnis» 
compensation  will  be  refused:  Maxejfs  Account,  24  N.  J.  Eq.  (9  C.  S.  Greeaa,) 
451;  Frauer  v.  Vatix,  1  Hill's  Ch.  (a  0.)  203;  Fall  v.  Simmons,  6  Ga.  265; 
Kmian  v.  ffall,  8  Id.  417.  It  was  said,  however,  in  French  v.  Ragland,  2 
Dev.  Eq.  137,  that  although  it  was  a  general  rule  to  refuse  compensation  for 
a  failure  to  keep  proper  accounts,  yet  it  was  not  universaL  In  Wistar^t  Ap* 
peal,  54  Pa.  St  60,  it  was  held  that  compensation  might  properly  be  reduced, 
if  not  denied  altogether  on  this  ground.  In  Oee  v.  hicks.  Rich.  Eq.  Gas. 
(S.  C.)  5,  it  was  decided  that  notwithstanding  a  trustee's  failure  to  make 
proper  returns,  he  was  nevertheless  entitled  to  commissions  on  paying  over 
the  balance  in  his  hands.  So  in  Kee  v.  JCee,  2  Gratt  116,  it  was  held  that 
an  executor  who  had  not  kept  the  proper  accounts,  but  who  was  neverthele« 
charged  with  all  that  he  was  justly  responsible  for,  was  entitled  to  the  usual 
commissions.  A  mere  mistake  of  judgment  will  not  forfeit  a  trustee's  right 
to  compensation:  Myeri  Appeal,  62  Pa.  St.  104.  So  where  he  mixes  the 
trust  funds  with  his  own  without  any  dishonest  purpose:  Parked  %  Estate, 
64  Pa.  St  307. 

Waiver  of  Gomfehsation.— The  right  of  a  trustee  to  oompensatioa  may 
be  waived  by  an  express  agreement  not  to  demand  it:  Ridgely  v.  Oittmgs,  2 
Har.  &  G.  58.  So  where  the  trustee  makes  a  gratuitous  gift  of  his  servioes: 
Vestry  v.  Barhsdale,  1  Strob.  Eq.  197;  or  voluntarily  assumes  the  trust  from 
motives  of  kindness:  Haglar  v.  McCombs,  66  N.  0.  345.  But  a  mere  express 
sion  of  an  intention  by  the  trustee  not  to  charge  commissions,  does  not  debar 
him  of  a  right  thereto:  SiversfieUL  v.  Eversfield,  4  Har.  &  J.  12.  If  the  trust 
deed  fixes  the  compensation,  the  trustee  is  bound  by  it:  CoUege  v.  Welimi^kam, 
13  Bich.  Eq.  195.  And  if  the  parties  settle  the  matter  by  mutual  agreement^ 
the  trustee  can  not  afterwards  charge  commissions:  Jachson  v.  Jackson,  3  K. 
J.  Eq.  (2  Green,)  113. 

Double  OpMMissiONa  are  against  the  policy  of  the  law.  Heifloo,  where 
the  same  person  acts  as  executor  or  guardian,  and  also  as  trustee^  he  will  not 
ordinarily  be  allowed  compensation  in  both  capacities:  HoUey  ▼.  &  O.,  4 
Edw.  Ch.  284;  Blake  v.  Pegmm,  101  Mass.  692. 
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Hall's  Case. 

[lBx.An>'iOH.9(0.] 

Dmn  DT  Leku  ov  Dowkb — Election. — ^In  case  of  a  devise  to  a  widov  in 
Uea  ol  dower  she  has  an  election  either  to  acoept  the  deriae  or  claim 
dower. 

BucnoH  ONCB  Mads  akd  Afvibmkd  by  bringing  anit,  will  not  be  annulled 
on  the  groond  of  mistake,  except  upon  strong  and  clear  prool 

Dirm  WHXxr  Void  as  to  Obzditob& — A  devise  in  the  nature  of  a  mere 
gift,  or  appointing  persons  to  take  in  lieu  of  the  heirs,  is  void  as  to  ored- 
itoia. 

Dmn  DT  Lzxu  09  Dowkb  not  Void  aoainst  GBBDnoBa. — A  devise  in 
Uea  of  dower,  if  accepted,  discharges  a  highly  favored  debt,  and  the 
widow  is  therefore  deemed  a  purchaser  for  a  fair  consideration,  whose 
daim,  to  the  extent  of  the  value  of  her  dower,  is  valid  against  creditors. 

B1CB8  09  Dbvxbb  ovxr  TBS  Valub  ov  thx  Dowxb  is  void  as  to  creditors. 

Cbediiob's  bill  filed  by  certain  creditors  of  the  estate  of  Joseph 
Hall,  deceased,  and  by  Margaret  Hall,  his  widow  and  execu- 
trix, against  the  devisees,  alleging  the  insufficiency  of  the  per- 
wnal  estate  to  pay  the  debts,  and  praying  a  sale  of  the  realty. 
A  decree  of  sale  was  entered  accordingly,  and  the  sale  duly 
made  and  oonfirmed.  The  widow  then  filed  a  petition  setting 
forth  that  her  husband  had  devised  to  her  a  large  portion  of 
bis  estate,  which  she  had  elected  to  accept  soon  after  his  de- 
eeaae  when  she  was  unacquainted  with  his  affairs;  but  that  it 
was  now  ascertained  that  the  debts  if  paid  to  her  exclusion 
would  absorb  most  of  the  estate,  and  leave  her  in  a  worse  posi- 
tion than  if  she  had  claimed  her  dower.  She,  therefore,  prayed 
that  her  election  having  been  made  improvidently,  and  under  a 
misspprehension,  might  be  annuUed,  and  that  she  might  be 
allowed  her  dower,  or  other  suitable  relief. 

Bluo),  Chancellor.  This  case  having  been  submitted  on  the 
Applieation  and  petition  of  Margaret  Hall,  the  proceedings  were 
read  and  considered. 

The  will  of  the  deceased  husband  of  this  widow  lay  before 
her,  and  presented  to  her  a  choice  between  the  estate  therein 
bestowed,  and  that  given  by  the  law.  In  her  election  to  take 
under  the  will,  there  is  no  apparent  room  even  to  suspect 
iraod,  nor  has  the  existence  of  any  been  intimated;  and  it  is 
diiSealt  to  perceive  how  there  could  have  been  any  mistake. 
But  supposing  it  possible  to  show  that  a  mistake  had  occurred, 
I  should  require  from  her  a  strong  and  clear  case  of  misappre* 
hension.  She  has  heretofore  formally  made  her  election  in  the 
manner  prescribed  by  law,  and  has  solemnly  re-affirmed  that 
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choice  by  bringing  this  suit.  An  election  thus  deliberately 
made,  repeated  and  adhered  to,  ought  not  to  be  lightly  shaken 
or  easily  annulled.  This  widow  must,  therefore,  be  held  firmly 
bound  by  her  election;  and  can  have  no  relief  but  such  as  may 
be  altogether  compatible  with  the  choice  she  has  thus  made: 
Butricke  v.  Broadhurst,  1  Ves.  jun.  171;  S.  0.,  3  Bro.  0.  C.  88; 
Wake  V.  Wake,  1  Ves.  jun.  335. 

A  deyise  which  is  merely  of  the  nature  of  a  donation,  or  that 
appoints  persons  to  take  as  heirs  in  place  of  those  designated 
by  the  law,  must  certainly  be  considered  as  void  against  cred- 
itors. But  a  devise  in  lieu  of  dower  is  one  of  a  different  char- 
acter, and  of  much  higher  yierits.  It  discharges  a  highly 
favored  debt  due  from  the  testi^tor;  it  relieves  his  real  estate 
from  a  lien  imposed  by  the  law  in  favor  of  his  wife,  in  prefer- 
ence to  all  others,  with  which  he  himself  could  have  incum- 
bered it  by  any  contract  of  his  own.  In  the  language  of  the 
act  of  assembly,  a  widow  electing  to  take  under  the  will  of  her 
husband,  is  to  "be  considered  as  a  purchaser  with  a  fair  con- 
sideration:" 1798,  c.  101,  sub.  c.  13,  s.  5;  Sug.  V.  &  P.  257. 
It  is  clear,  therefore,  that  this  devise  is  fraudulent  as  against 
creditors,  only  so  far  as  it  exceeds  the  value  of  the  dower,  in 
lieu  and  discharge  of  which  it  was  given,  and  has  been  ac- 
cepted. 

The  creditors  have  associated  themselves  with  the  widow  and 
devisee  of  the  deceased,  and  have  asked  to  have  the  real  estate 
eold  for  the  payment  and  satisfaction  of  all.  But  these  creditors 
now,  it  seems,  propose  to  have  their  claims  first  satisfied  in  pref- 
erence and  exclusion  of  the  devise  to  the  widow.  They  who  are 
the  widow's  opponents  would  thus  bind  her  to  her  election  to 
take  under  the  will,  which  satisfied  her  claim  that  had  a  prefer- 
ence over  theirs;  and  yet  they  would  leave  her  to  take,  by  that 
devise,  nothing,  or  less  than  the  amount  of  her  legal  claim. 
This  can  not  be  allowed.  They  who  ask  equity  must  do  equity. 
These  creditors  must  either  permit  the  widow  to  take  to  the  whole 
amount  under  the  will,  as  is  her  choice,  or  allow  her  to  obtain 
full  satisfaction  for  her  dower;  because  to  the  value  of  that,  at 
the  least,  she  is,  both  at  law  and  in  equity,  *'a  purchaser  with  a 
fair  consideration;"  and  to  that  extent,  therefore,  the  devise 
must  be  sustained.  The  widow  is  clearly  entitled  to  one  or  the 
-other,  either  the  devise  or  the  dower;  and  since  her  taking  the 
whole  of  the  subject  devised,  which  was,  and  is,  her  choice,  has 
been  objected  to,  she  must  be  allowed  to  take  as  devisee  to  the 
fall  value  of  the  dower,  which  she  has  relinquished,  but  no  ma^e; 
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Bwridge  ▼.  Bradyl,  1  P.  Wms.  127;  Blower  v.  Morret,  2  Yes.  420; 
DavenhiU  t.  Fletcher y  Amb.  244;  Heaih  y.  Dendy,  1  Bass.  543. 

Theiefore,  it  is  ordered  that  the  said  Margaret  Hall  be,  and 
she  is  hereby  allowed  one  seventh  part  of  the  proceeds  of  the 
real  estate  in  the  proceedings  mentioned,  in  bar  and  in  satisfac- 
tion  of  all  that  portion  of  the  real  and  personal  estate  devised 
to  her  by  her  late  husband,  Joseph  Hall,  and  which  property  so 
devised  she  had  elected  to  take  in  lien  of  her  dower. 


Devise  or  Legacy  in  Lieu  of  Doweb. — ^Ab  to  when  a  devise,  legacy,  or 
ctiier  proTinon  made  for  a  wife  will  bar  her  claim  to  dower,  and  when  not, 
tee  fpoM  V.  Wtbb,  1  Am.  Dec  308;  Hamilton  v.  Buekwalier,  Id.  350;  Larra- 
beer.  Van  Alaiyne,Z Id.  23S;  Van  Orden  v.  Van  Orden,  6  Id.  SU;  PickeU y. 
Ptag,  Id.  S9i;  AdsU  Y.  AdgU,  716^.639}  SwameT.  Ferine,  9  Id.  SIS;  Wisele^ 
V.  FStdlaif,  15  Id,  712,  and  note;  and  Jaekeon  v.  ChurchiU,  post. 


Chase's  Case. 

[1  Blakd's  Ob.  906.] 

Eailukb  to  Dkht  Allioatioks  nr  Pstitiok. — A  petition,  pending  a  suit, 

aaking  for  the  appointment  of  a  receiver  and  setting  forth  new  facts  which 

are  mateiial,  if  not  denied  by  a  written  answer  on  oath  will  be  taken  as 

true. 
AnoomoDiT  ov  a  Bbceivxb  dosb  not  Awwsct  the  Tttlx  or  involve  a  de- 

tennination  of  it,  bnt  it  can  only  be  made  on  the  application  of  one  hav* 

ing  an  acknowledged  interest 
MAnntsr  Abuse  or  a  Trxtet  by  an  habitoal  and  prospective  conrse  of  deal- 
ing bringing  the  property  into  danger,  is  sufficient  ground  for  the  ap- 

pointaient  of  a  receiver. 
FsoRBTr  OB  m  Bszrrs  anb  Fboflts  must  be  in  Danoxb  to  warrant  the 

appointment  of  a  receiver. 
Iibolvbnct  or  Pabtt  Receivino  the  Bents  and  profits  exposes  them  to 

danger  of  loss,  and  will  be  a  sufficient  ground  to  appoint  a  receiver. 
Claim  or  thx  Whole  Title  is  UNNEOBsaABT  to  authorize  a  party  to  make 

application  for  the  appointment  of  a  receiver;  hence,  a  widow  claiming 

dower  in  the  premises  may  make  the  application. 
FUa  anb  Answbb  to  Same  Matter. — Where  a  party  pleads  and  answers 

to  the  same  matter,  the  answer  overrules  the  plea;  so  a  demurrer  Ib  waived 

by  a  plea  or  answer  to  the  same  matter. 
Decree  Dtsmtssinq  a  Bill  is  no  Bab  to  a  subsequent  suit,  unless  it  is  shown 

that  there  was  an  absolute  determination  that  the  party  had  no  title,  and 

that  the  matter  is  rta  adjudieaia. 
AflBEEMENT  TO  DiSMias  A  SuiT  is  not  neceosarily  a  relinquishment  of  the 

li^t 
eSaaiiBEii'i'iAL  CkiMMUNiOATiONS  TO  A  SoLioiTOB  are  privileged,  and  can  not 

be  revealed  even  after  the  termination  of  the  suit. 
Qbuoation  or  Secbect  is  the  Client's  Pbtvileoe,  and  if  waived  by  him, 

does  not  render  the  solicitor  an  incompetent  witness. 
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Absolutb  Ck>imnr akgb  akd  Bond  to  BBoovyxT  do  not  oomtitaie  »  mortgiige, 

unless  it  is  clear  from  the  oontemponneonsagredinentB  and  dealings  thai 

snch  was  the  intention;  and  the  absolate  vendee  having  the  legal  titles 

his  widow  may  have  dower  in  the  premises. 
Terms  Attendant  upon  the  Inhsritange  have  never  been  introdaood  into 

this  state. 
DowEB  IN  Rent. — ^A  widow  may  be  endowed  of  rent. 
Dower  in  Case  ov  Lease  before  Marbiaob. — ^Where  one  makes  a  leaaa 

for  years,  reserving  rent  before  his  marriage,  his  widow  is  entitled  to 

dower  in  the  reversion  and  in  the  rent  immediataly  from  her  hnaband's 

death. 
Feme-oovert  of  Full  Age  mat  Gonyet  her  land  or  relinquish  her  dower  by 

a  fine,  but  conveyanoe  by  fine  has  long  been  disused  in  Maryland. 
Acknowledgment  bt  a  Wife  to  a  deed  in  the  form  prescribed  by  statoto 

passes  her  interest  as  effectually  as  a  fine. 
Wife's  Acknowledgment  of  a  Lease  for  yean  made  by  her  husband  is  valid 

only  to  the  extent  of  the  lease,  and  she  is  entitled,  immediately  upon  his 

death,  to  dower  in  the  reversion  and  in  the  rent  reserved,  without  delay 

of  execution  during  the  term. 
Damages  or  Mesne  Profits  for  Detention  of  Dower  can  be  recovered  al 

law  only  from  the  time  of  demand  upon  the  heir. 
Account  of  Bents  and  Profits  on  Assigning  Dower  will  be  allowed*  in 

equity,  from  the  husband's  death,  but  without  oosts  if  the  claim  is  not 

opposed  by  the  heir. 
Sequestration  of  Heir's  Interest  is  not  Allowable  to  pay  rente  and  profita 

awarded  to  the  widow. 
Dower  in  Propertt  not  Divisible  may  be  assigned  in  the  form  ci  a  rent 

distrainable  of  conmion  right. 


Bill  to  recover  dower  in  certain  premises  in  Baltimore,  called 
the  Fountain  Inn,  filed  by  Hannah  E.  Ohase,  widow  of  the  late 
Samuel  Chase,  against  his  heirs  and.  others.  The  case  is 
sufficiently  stated  in  the  opinion  of  the  chancellor  on  the  final 
bearing.  A  preliminary  question  arose  on  a  petition  filed  bj 
the  complainant  for  the  appointment  of  a  receiver.  The  ground 
of  the  application,  as  alleged  in  the  petition,  was  that  Samuel 
Ohase,  one  of  the  defendants,  who  had  the  control  and  manage- 
ment of  the  property  in  which  dower  was  claimed,  had 
taken  the  benefit  of  the  insolvent  laws  since  the  institution  of 
the  suit,  thus  subjecting  the  rents  and  profits  to  danger  of  loss. 

Bland,  Chancellor.  The  petition  for  the  appointment  of  a 
receiver  standing  ready  for  hearing,  the  parties  were  heard  by 
counsel,  and  the  proceedings  read  and  considered. 

The  defendants  have  not  thought  proper  to  put  in  a  formal 
answer  in  writing  to  the  plaintiff's  petition,  but  haye  been  con- 
tent with  showing  cause  verbally.  If  a  petition  of  this  kind, 
bringing  before  the  court  a  matter  which  could  not  have  been 
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made  the  subject  of  a  mere  motion,  because  of  the  necessitj  of 
patting  apon  the  record  the  new  facts  therein  set  forth  and  ap* 
pzising  the  party  of  all  the  circumstances  on  which  the  applica^ 
cation  is  made,  so  as  to  enable  him  to  controvert  them  if  he 
can,  be  not  regularly  and  properly  denied  by  a  written  answer 
on  oath,  the  whole,  or  so  much  of  it  as  is  not  denied,  must,  by 
analogy  to  the  course  of  this  court  in  similar  cases,  be  taken  to 
be  true:  Skipbroohe  v.  EinchwJnvok,  18  Yes.  898;  2  Harr.  Pra. 
Chan.  40, 129, 133. 

I  have  so  recently  had  occasion  to  consider  the  general  nature 
and  utility  of  the  power  of  this  court  to  appoint  a  receiver,  TF0- 
Uam9an  v.  WUam,  April  24, 1826, 1  Bland  0.  418,  that  it  will  be 
uuiecessary  upon  this  application  to  notice  what  has  been  said  in 
aigument  as  to  the  novelty,  or  the  unsettled  nature  of  the  au- 
thority of  this  court  to  make  such  an  appointment,  or  as  to  the 
very  oppressive  purposes  to  which,  it  is  said,  it  may  be  applied. 
It  will  be  sufficient  here  again  to  observe  that  I  consider  the 
matter  as  having  been  long  since  fully  settled,  and  the  power 
as  one  of  as  great  utility  as  any  which  belongs  to  the  court. 

It  has  been  mainly  urged  that  the  court  will  not  appoint  a 
receiver  against  the  legal  title,  but  upon  very  special  and  strong 
ground.  This  is  admitted.  But  the  matter  in  controverefy  be- 
tween these  parties  is  a  legal  title,  or  it  is  nothing.  This  is  a 
faill  for  dower,  a  mere  legal  demand,  and  the  relief  the  plaintiff 
seeks  is  to  have  her  particular  estate  set  apart  out  of  the  general 
estate  of  the  defendants,  and  to  have  the  rents  and  profits 
thereof  accounted  for.  To  this  it  is  objected  that  a  receiver 
can  not  be  appointed,  because  the  claim  of  the  plaintiff  does 
not  extend  to  the  whole,  but  only  to  one  third  of  the  property 
in  controversy. 

The  appointment  of  a  receiver  does  not  involve  the  deter- 
mination o£  any  right,  or  affect  the  title  of  either  party  in  any 
manner  whatever;  but  still  an  application  for  such  an  appoint- 
ment can  only  be  made  by  those  who  have  an  acknowledged 
interest,  or  where  there  is  strong  reason  to  believe  that  the 
party  asking  for  a  receiver  will  recover.  I  am  of  opinion  that 
the  plaintiff  has  a  sufficient  presumption  of  title  to  rest  this  ap- 
plication upon:  StUweU  Y.Williama,  6  Madd.  49;  Clark  v.  Dew,  1 
Bos.  k  Myl.  103;  Davia  v.  Marlborough,  2  Swans.  146.  But  un- 
less she  has  also  shown  that  the  rents  and  profits  are  in  imnu- 
nent  danger,  a  receiver  can  not  be  appointed.  A  manifest 
abuse  of  a  trust  by  an  habitual  and  prospective  course  of  deal- 
ing, bringing  the  property  into  danger,  has  been  held  to  afford 
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sufficient  ground  for  the  appointment  of  a  receiver;  but  in  no 
case  has  there  been  the  least  hesitation  in  making  such  an  ap- 
pointment, where  the  party  in  the  actual  receipt  of  the  rents 
and  profits  was  shown  to  be  insolvent.  Here  the  property  is  in 
the  hands  and  nnder  the  control  of  the  defendant,  Samuel 
Chase,  and  it  is  shown  by  the  exhibits  attached  to  the  petition 
that  he  has,  pending  this  suit,  actually  obtained  the  benefit  of 
the  insolvent  laws.  He  is,  therefore,  legally  and  in  fact  in- 
solvent. Hence  it  clearly  appears  that  the  rents  and  profits  of 
the  property  in  question  are  exposed  to  imminent  danger,  or, 
indeed,  to  inevitable  loss. 

A  receiver  is  appointed  for  the  benefit  of  the  interested  party 
who  makes  the  application,  and  for  any  others  who  may  choose 
to  avail  themselves  of  it,  and  who  may  have  an  interest  in  the 
property  proposed  to  be  put  into  the  hands  of  a  receiver.  The 
immediate  moving  cause  of  the  appointment  is  the  preservation 
of  the  subject  of  litigation,  or  the  rents  and  profits  of  it,  from 
waste,  loss,  or  destruction;  so  that  there  may  be  some  harvest, 
some  fruits  to  gather  after  the  labors  of  the  controversy  are 
over.  The  ulterior  objects  of  the  appointment  are  those  con- 
templated by  the  suit  itself;  they  are  the  several  kinds  of  relief 
which  may  be  asked  for  and  obtained  by  the  complainant's  bill. 
Where  the  plaintiff  claims  the  whole  as  a  purchaser  or  by  a 
superior  title,  if  he  succeeds,  it  eventuates  that  the  appoint- 
ment was  entirely  and  exclusively  for  his  benefit:  Lloyd  v.  Pa^^ 
aingham,  16  Yes.  59;  Davis  v.  Marlborough,  2  Swans.  125.  Bat 
BO  far  from  such  being  the  only  kind  of  cases  in  which  a  re- 
ceiver has  been  appointed,  they  are  in  fact  of  the  most  rare 
occurrence.  Where  the  plaintiff  was  a  mortgagee,  or  a  creditor 
suing  in  his  own  right  alone,  or  for  himself  and  other  creditors, 
whose  claims  might  or  might  not  cover  the  whole  amount: 
Thomas  v.  DawHriy  3  Bro.  C.  C.  508;  Bowersbank  v.  Colaxseau^ 
3  Yes.  165;  WUkins  v.  WiUiamB,  Id.  588;  Hughes  v.  WUiiams, 
6  Id.  459;  Bryan  v.  Cormich,  1  Cox,  422*;  Dalnier  v.  Dashwood, 
2  Id.  378;  or  where  the  object  of  the  bill  was  to  obtain  a  fair 
division  of  the  property,  and  to  have  debts  paid:  Skip  v.  Sdr^ 
wood,  3  Atk.  564;  or  where  the  portions  to  which  the  contend- 
ing parties  would  be  respectively  entitled  were  uncertain  until  a 
division  should  be  made  by  the  court;  or  where  one  tenant  in 
common  took  the  whole  rents  and  profits  to  the  exclusion  of  hia 
co-tenant;  if  the  merits  of  the  case  required  it,  a  receiver  has 
been  appointed  and  directed  to  take  charge  of  the  whole  estate. 

1.  Bryan  y.  Ccrmiek,  1  Oox,  423. 
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And,  at  the  instance  of  a  plaintiff  who  claimed  as  a  purchaser, 
8Qch  an  appointment  has  been  made,  even  before  answer,  al- 
though it  was  urged  in  argument  that  a  married  woman  who 
claimed  a  life  estate  under  a  post-nuptial  settlement,  would  be 
stripped  by  it  of  " her  only  means  of  defense  and  subsistence:" 
Metcalfe  y.  Pulverloft,  1  Ves.  &  Bea.  180.  It  does  not  appear 
from  any  of  the  cases  that  such  an  objection  as  this  now  relied 
upon  has  ever  before  been  made  by  any  one  in  relation  to  the 
appointment  of  a  receiver;  and  consequently  it  can  not  be  re- 
garded as  of  any  weight  whatever.  I  shall,  therefore,  put  a 
receiver  upon  this  estate.  But  as  no  person  has  been  nomi- 
nated by  the  parties  for  that  office,  I  must  let  the  selection  of  a 
suitable  person  lay  over  until  1  hear  from  them. 

Ordered  that  a  fit  and  proper  person  be  appointed  as  a  re- 
ceiTer,  as  prayed  by  the  complainant's  petition,  with  full  power 
and  authority  to  enter  upon  and  take  possession  of  the  mes- 
suage azid  tenement  in  the  bill  of  complaint  mentioned;  and  to 
take  care  of,  rent,  or  otherwise  dispose  of  the  same  pending 
this  suit,  in  such  manner  as  he  may  deem  most  advantageous 
to  the  parties  interested  therein,  subject  to  the  further  order  of 
this  court.  And  also  with  full  power  and  authority  to  demand, 
Boe  for,  and  recover  any  rent  now  due,  or  which  may  hereafter 
become  due  for  the  same.  And  for  the  faithful  performance  of 
the  trust  reposed  in  such  person  to  be  appointed  to  act  under 
this  order,  or  which  may  be  reposed  in  him  by  any  future  order 
of  this  court  in  the  premises,  he  shall  give  bond  to  the  state  of 
Maiyland  in  the  penalty  of  ten  thousand  dollars,  with  surety 
or  soretiea  to  be  approved  by  the  chancellor.  The  compensa- 
tion of  such  receiver  shall  be  hereafter  determined  on  a  con- 
sideration of  his  trouble,  skill  and  diligence  in  the  premises. 
And  it  is  further  ordered,  that  on  the  fifth  day  of  May  next  a 
I«oper  and  suitable  person  will  be  appointed  a  receiver  under 
this  order;  provided  that  on  or  before  that  day  the  parties  may 
nominate  and  recommend  for  the  appointment  to  the  chancellor 
each  person  or  persons  as  they  or  either  of  them  may  think 
proper. 

Two  of  the  defendants  subsequently  filed  a  petition  objecting 
to  the  appointment  of  a  receiver.  The  petition  was  dismissed 
with  costs,  and  a  receiver  appointed;  and  the  case  having  been 
brought  to  a  hearing,  the  following  opinion  on  the  merits  was 
ddivered  April  28, 1827: 

BuBD,  Chancellor.    This  case  standing  ready  for  hearing, 
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the  solicitors  of  both  parties  were  folly  heard,  and  the  proceed- 
ings read  and  considered. 

It  appears  from  the  bill  as  amended,  and  the  plaintiff's  ex- 
hibits, that  the  late  Samuel  Chase,  after  and  during  his  mar- 
riage with  the  plaintiff,  became  seised  in  fee-simple  of  a  certain 
reid  estate  situated  within  the  city  of  Baltimore,  called  the 
Fountain  Inn,  which  property,  on  the  twenty-sixth  day  of  Feb- 
ruary, 1806,  he  leased  to  James  Biyden  for  the  term  of  fifteen 
years,  reserving  an  annual  rent  of  two  thousand  dollars.  The 
plaintiff  on  a  privy  examination  acknowledged  the  validity  of 
this  lease,  and  made  a  relinquishment  of  her  dower  in  the  usual 
form.  Samuel  Chase,  the  husband  of  the  plaintiff,  died  on  the 
nineteenth  of  April,  1811.  The  lease  to  Biyden  expired  on  the 
twenty-sixth  of  February,  1821.  Those  who  claimed  under  the 
late  Samuel  Chase  leased  this  property  to  Basil  Williamson, 
who  had  the  possession  thereof  when  this  bill  was  filed.  The 
plaintiff  claims  one  third  of  this  property  as  her  dower;  and 
she  also  claims  a  remuneration  for  the  rents  and  profitsof  her 
third  part  from  the  death  of  her  husband;  and  thereupon  prays 
that  dower  may  be  assigned  to  her;  that  the  property  may  be 
sold  for  the  payment  of  the  rents  and  profits  due  to  her;  or 
that  the  future  accruing  rents  to  which  the  defendants  are  en- 
titled may  be  sequestered  or  placed  in  the  hands  of  a  receiyer 
to  be  paid  over  to  her  until  she  is  satisfied;  and  generally  that 
she  may  have  such  relief  as  is  suited  to  the  nature  of  her  case. 

The  defendants,  Barney  and  wife,  and  Cole  and  wif e^  submit 
the  case  to  the  justice  of  the  court.  The  defendant  Williamson 
declares  that  he  is  totally  ignorant  of  the  plaintiff's  pretensions; 
and  therefore  leaves  her  to  sustain  them;  but  admits  that  be 
holds  as  tenant  under  some  of  the  other  defendants.  The  de- 
fendant Bichard  M.  Chase  disclaims  all  interest  in  the  matter 
in  controversy.  And  Hester  Ann,  Matilda,  and  Frances  T. 
Chase,  the  three  infant  children  of  the  late  Thomas  Chase,  who 
have  been  made  defendants  as  heirs  of  their  father,  who  was  a 
defendant  and  died  after  he  had  answered,  state  their  ignor- 
ance of  the  whole  affieur,  and  pray  to  have  their  interests  pro- 
tected. But  their  father  does  not  seem  to  have  had  any  in- 
terest in  this  property,  which  could  have  been  affected  by  the 
plaintiff's  claim;  or  if  he  had,  it  will  be  fully  considered  and 
disposed  of  in  passing  upon  the  defense  which  he  jointly  made 
before  his  death  with  three  others  of  his  co-defendants.  Con- 
sequently all  these  defendants  may  be  safely  passed  by  without 
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aDj  foriber  notice,  and  the  case  may  be  at  once  disincambered 
of  eTeiything  in  relation  to  them. 

The  defendants,  Samuel  Chase,  Matilda  Bidgely,  and  Ann 
Giase,  have  pat  in  a  joint  and  several  plea  and  answer.  They 
alone  claim  the  property  called  the  Fountain  Inn.  They  con- 
test the  phuntifTa  claim  altogether,  and  in  eveiy  shape.  The 
whole  opposition  and  the  entire  brunt  of  the  controversy  rest 
with  them.  They  have  coached  their  defense  in  the  form  of  a 
plea  and  answer.  The  matter  of  their  plea  is  extended  over  a 
wide  snifaoe  in  the  foreground;  and  sets  out  all  that  mass  of 
particulars  of  which  their  defense  is  composed.  The  matter  of 
this  plea  amounts  to  this,  that  the  plaintiff  filed  a  bill  against 
them  on  the  fifth  of  July,  1813,  and  another  on  the  fourteenth 
of  Febroaiy ,  1814,  in  both  of  which  she  claimed  dower  in  this 
same  property;  that  the  matter  of  those  suits  was  finally  settled, 
and  thus  they  were  dismissed;  and  therefore  they  plead  those 
Boits,  the  agreement  and  the  dismiflsal  of  them  in  bar  of  the 
claim  now  made  by  the  plaintiff. 

Bat  these  defendants,  not  content  with  resting  their  case  upon 
the  matter  thus  set  out  by  way  of  plea,  have  gone  on  to  repeat 
the  whole  of  the  same  matter,  and  to  rely  upon  it,  by  way  of 
answer.  The  bill  always  calls  for  an  answer  from  the  defendant 
as  to  all  the  matters  of  fact  therein  set  forth.  But  one  of  the 
pecaliar  and  proper  offices  of  a  plea  is  to  present  such  a  defense 
as  shows  that  the  defendant  can  not  be  compelled  to  make,  or 
may  well  be  excused  from  making,  such  an  answer  as  the  bill 
calls  for;  and  therefore,  upon  the  ground  of  inconsistency,  the 
defendant  can  not  be  permitted,  by  way  of  plea,  to  aver  that  he 
ought  not  to  be  compelled  to  answer,  as  called  upon  in  relation 
to  any  particular  matter,  and  at  the  same  time  to  put  his  defense, 
as  to  the  same  matter,  into  the  form  of  such  an  answer  as  the 
hill  ealla  for.  Hence,  if  a  defendant  answers  to  anything  as  to 
which  he  has  pleaded,  he  thereby  overrules  his  plea,  for  his 
plea  is  only  why  he  should  not  answer;  so  that  if  he  answers  he 
waives  his  plea  to  the  same  matter.  The  same  principle  is 
equally  applicable  to  demurring  and  answering,  and  to  demur- 
xing  and  pleading  to  the  same  part:  Oilb.  For.  Bom.  68;  Mitf. 
Ir.  820;  Beams'  PI.  Eq.  39.  The  plea  of  these  defendants  must, 
therefore,  be  totally  rejected,  as  being  overruled  by  the  subse- 
qient  answer,  covering  exactiy  the  same  matter;  and  I  have  the 
less  hesitation  in  thus  striking  it  out,  because  it  is  evident  from 
the  answer  that  nothing  at  all  necessary  to  the  sound  merits  of 
the  defense  wiU  be  lost. 
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But  in  the  answer,  itself,  of  these  defendants,  there  are  mat- 
ters which  may  be  safely  banished  from  it  without  in  the  least 
enfeebling  the  force  of  the  defense.  That  which  is  related  of 
the  matter  of  the  bill,  Hied  on  the  seventeenth  of  Febmaiy, 
1813,  by  this  plaintiff  and  John  P.  Paca;  what  is  said  about  the 
letter,  and  the  conveyances  from  John  E.  Howard  to  the  late 
Samuel  Chase;  what  is  related  of  the  late  Samuel  Chase's  inten- 
tions to  make  advancements  of  property  to  his  children;  and 
the  allegations  respecting  the  rough  draft  of  his  will,  with  some 
other  particulars  of  less  note,  can  not  certainly  be  at  all  material 
to  the  defense.  I  shall,  therefore,  lay  them  aside,  as  in  no  way 
necessary  to  the  present  matter  in  controversy. 

The  defense  rests  on  the  following  grounds:  1.  *That  the 
plaintiff  has  hieretofore  sued  for  dower  in  this  property,  and  by 
the  final  termination  of  those  suits  her  claim,  if  she  ever  Had 
any,  has  been  fully  released  or  barred;  2.  That  if  she  had  not 
been  thus  solemnly  barred,  yet  she  is  not  in  law  dowable  of  this 
property,  because  her  late  husband  never  had  a  fee-simple  estate 
therein,  but  held  only  a  mere  equitable  interest,  as  a  mortgagee, 
to  secure  the  payment  of  money  lent  by  him;  3.  Supposing 
these  objections  removed,  that  still  her  claim  can  be  carried  no 
further  back  than  the  twenty-sixth  of  Februaiy,  1821,  when  the 
lease  to  Biyden  and  her  relinquishment  of  dower  up  to  that  pe- 
riod expired;  and,  lastly,  suppiosing  her  claim  to  be  valid,  that 
yet  the  two  thirds  of  this  property,  belonging  to  these  defend* 
ants,  can  neither  be  sold  nor  sequestered  as  a  means  of  satasfying 
the  amount  of  the  rents  and  profits  which  may  be  decreed  to 
her.  These  are  the  great  points  of  defense,  the  nature  and 
validity  of  each  of  which  must  now  be  carefully  considered  and 
determined. 

With  regard  to  the  first  point.  The  defendants,  Samuel,  Ma- 
tilda and  Ann,  claim  this  property,  called  the  Fountain  Inn,  and 
allege  that  the  plaintiff  has  released,  or  is  barred  of  dower 
therein,  6y  the  agreement,  and  the  manner  in  which  two  suits, 
heretofore  instituted  in  this  court  to  recover  dower  in  the  same 
property,  have  been  finally  adjusted  and  determined.  If  this 
allegation  be  well  founded  there  is  an  end  of  the  case,  since  it 
can  not  be  necessaiy  to  inquire  whether  the  plaintiff  had  been 
previously  thereto  dowable  of  this  property,  and  much  less  U> 
determine  the  extent  to  which  she  might  have  been  entitled  to 
recover. 

This  plaintiff,  with  John  P.  Paca,  her  trustee,  filed  a  bill  on 
the  seventeenth  of  Februaiy,  1813,  in  this  court,  against  the 
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repreaentaiiyes  of  the  late  Samuel  Chase,  to  recover  a  certain 
amoant  of  money  alleged  to  be  due  to  her;  after  which  she  filed 
one  bill  on  the  fifth  of  July,  1813,  and  another  on  the  fourteenh 
of  February,  1814,  in  which  she  presented  herself  as  the  widow 
of  the  late  Samuel  Chase,  claiming  dower  in  every  parcel  (the 
Fountain  Inn  among  the  rest)  of  the  real  estate  of  which  her 
late  husband  had  been  seised  during  their  marriage,  against  his 
heire  and  all  others  whom  she  had  found  in  possession  of  any 
part  thereof.  To  these  suits  the  defendants  appeared  and  an« 
swered,  when  the  parties  came  to  an  agreement,  designated  in 
this  case  as  the  exhibit  S.  M.,  by  which  the  matters  in  dispute 
in  all  three  of  them  were  to  be  adjusted  or  withdrawn.  This 
written  agreement  is  without  date;  but  the  letter  of  Stephen  and 
Magrader,  dated  on  the  twenty-eighth  of  September,  1816, 
apeaks  of  propositions  for  compromising  these  suits  as  then 
depending.  And  the  chancellor  remarks,  at  the  foot  of  his 
decree  in  the  first  cause,  dated  the  seventeenth  of  July,  1817, 
that "  it  is  passed  as  being  considered  within  the  meaning  of  the 
agreement  signed  by  the  parties.''  Consequently  this  agree- 
ment, S.  M.,  must  have  been  executed  some  time  between  Uiose 
dates. 

By  the  agreement  S.  M.  a  decree  was  to  be  passed  in  the  first 
ease  in  favor  of  the  plaintiff,  for  the  amount  demanded,  with 
costs,  which  was  done  accordingly  on  the  seventeenth  of  July, 
1817.  As  to  the  second  and  third,  or  the  dower  cases,  as  they 
may  be  called,  the  instrument  of  writing  declares  that,  *'it  is 
also  further  agreed,  that  in  the  two  last  of  the  above  causes,  de- 
crees shall  pass,  giving  the  complainant  dower  in  the  following 
tracts,  pieces  or  parcels  of  land,  to  wit;"  going  on  to  specify 
certain  property,  without  the  least  allusion  to  the  Fountain  Inn, 
and  then  proceeds  in  these  words:  ''Provided,  it  shall  appear 
to  the  satisfaction  of  the  chancellor,  by  the  exhibition  of  title 
papers  or  otherwise,  as  he  may  order,  that  the  said  Hannah  E. 
Chase  hath  a  right  to  dower  in  the  same.  And  it  is  further 
agreed,  that  a  compensation  in  money  shall  be  paid  to  the  com- 
plainant by  the  defendants,  for  and  in  lieu  of  her  dower  in  the 
property  above  mentioned,  and  that  such  compensation  shall  be 
fixed  by  the  chancellor,  upon  evidence  offered  to  him  of  the 
value  of  the  said  respective  pieces  or  parcels  of  land,  by  the 
actnal  sales,  where  sales  are  to  be  made  by  the  trustees  as  afore- 
said, and  for  want  of  sales  by  depositions  showing  such  value, 
to  be  taken  before  some  justice  of  the  peace  for  Baltimore 
eonnty,  residing  in  the  dfy  of  Baltimore,  by  either  party,  upon 
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giving  ibree  days'  notice.  And  it  is  further  agreed  that  the 
said  bills  be  dismissed  as  to  all  the  property  in  the  proceedings 
mentioned,  not  specified  and  included  in  this  agreement;  and 
that  the  complainant  pay  the  costs." 

The  motives  which  induced  the  parties  to  enter  into  this  agree- 
ment are  not  expressed  in  the  instrument  itself,  nor  can  they  be 
clearly  inferred  from  anything  that  is  said  in  it.  The  first  suit 
instituted  by  Hannah  K.  Chase  and  John  P.  Paca,  seems  to 
have  no  sort  of  connection  with  the  subsequent  dower  cases. 
According  to  the  agreement,  the  plaintiffs,  in  that  case,  were  to 
have  a  decree  for  all  they  asked,  and  then  it  proceeds  to  speak 
of  the  dower  cases,  without  making  any  allusion  whatever  to 
that  case.  Therefore,  while  confining  our  contemplation  to  the 
agreement  alone,  the  first  case,  and  everything  relatiye  to  it, 
may  be  wholly  laid  aside. 

Looking  at  this  agreement,  in  relation  to  the  dower  cases 
alone,  it  seems  to  be  wholly  gratuitous,  without  any  yalnable 
consideration  whatever  moving  from  either  party.  The  plaint- 
iff  was  to  recover  nothing  to  which  she  could  not  produce  a  clear 
subsisting  title.  She  was  to  be  endowed  of  certain  specified 
property,  provided  she  satisfied  the  court  that  she  was  entitled 
to  dower  therein.  It  is  neither  said  nor  insinuated  that  she  was 
to  be  endowed  of  any  one  parcel  of  land,  in  consideration  of 
her  relinquishing  dower  in  any  other  parcel.  In  shorty  she  was 
to  be  endowed  of  no  land  in  which  she  was  not  legally  entitled 
to  dower,  and  to  no  greater  amount  than  its  exact  value,  to  be 
determined  by  the  court.  The  plaintiff  agreed  to  dismiss  her 
hills  claiming  dower,  as  to  all  the  property  not  included  in  the 
agreement,  and  to  pay  all  costs.  This  concluding  branch  of 
the  agreement  is  perfectly  in  character  with  every  other  part  of 
it.  Like  the  rest,  it  is  merely  gratuitous,  and,  consequently, 
according  to  every  principle  of  equity,  it  can  not  be  construed 
into  a  release  of  any  right,  beyond  the  express  and  irresistible 
sense  of  the  terms  used. 

The  words  of  the  agreement  are,  that  ''the  bills  be  dis- 
missed." Suppose  this  agreement  had  been  followed  out  by  a 
formal  decree,  then  the  court  must  have  dealt  with  the  matter 
in  the  manner  in  which  it  was  submitted;  that  is,  it  must  have 
determined  upon  the  rights  of  the  parties  as  to  all  the  property 
specified  in  the  agreement;  and  as  to  the  residue,  it  could  only 
have  ordered,  in  pursuance  of  the  agreement,  **  that  the  bills 
be  dismissed  with  costs :"  Sowe  v.  TTood,  1  Jao.  &  Walk.  846.  To 
make  a  decree  a  good  and  available  bar  in  any  subsequent  suit, 
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it  is  not  sufficient  merely  to  show  that  the  bill  was  dismissed, 
bat  the  party  mast  go  farther  and  show  that  the  matter  of  the 
bQl  was  res  judicata;  that  there  was  an  absolute  determination 
bjthe  coort  that  the  party  had  no  title:  Brandlyn  y.  Ord,  1 
Atk.  571;  Mitf.  Tr.  238;  2  Madd.  Ch.  812;  Beam.  PI.  Eq.  218. 
Bat  the  chancellor  could  not,  in  those  cases,  have  given  any 
determination  in  relation  to  the  plaintiff's  title  to  dower  in  the 
Fountain  Inn,  because  he  was  deprived  of  the  means  of  doing 
BO  by  the  agreement,  which  simply  directed  that  those  suits  as 
to  that  property  should  be  dismissed  with  costs.  No  decree 
which  the  chancellor  could  have  pronounced  in  pursuance  of 
that  agreement  could  have  given  to  it  any  additional  extent  or 
force  as  a  bar  against  the  present  plaintiff.  There  was,  how- 
OYer,  no  formal  decree  ever  passed  in  those  cases;  they  were 
closed  on  the  nineteenth  of  July,  1819,  by  the  short  docket 
eatiy  "  agreed,'' evidently  in  reference  to  this  written  agree- 
ment. 

The  question,  therefore,  recurs  upon  the  agreement  alone. 
It  is  stipulated  that  the  bills  be  dismissed  as  to  the  property 
not  included  in  the  agreement.  It  is  a  contract  to  abimdon 
those  suite,  but  it  is  not  a  relinquishment  of  the  right  claimed 
by  ihem.  The  two  things  are  substantially  different,  and  that 
difference,  it  appears  from  the  whole  phraseology  of  the  agree- 
ment, was  in  the  then  contemplation  of  the  parties.  Much  is 
directed  to  be  done  to  facilitate  the  speedy  progress  of  the  suit; 
the  usual  formal  and  tedious  mode  of  collecting  testimony 
neoessaxy  to  a  correct  decision  upon  the  rights  of  the  parties,  is 
diqwnsed  with,  and  the  suits  are  to  be  brought  to  a  close  in  a 
Bommazy  way,  but  no  right  is  ceded,  no  title  is  relinquished  by 
either  party.  On  the  contrary,  we  are  told  that  the  plaintiff  is 
to  recover,  provided,  and  only  provided,  the  chancellor  shall  so 
determine.  The  defendants  concede  to  the  plaintiff  nothing, 
absolately  nothing.  They,  therefore,  can  have  no  equitable 
ground  to  daim  from  her  an  abandonment  of  her  rights.  The 
agreement  that  the  bills  be  dismissed  must  be  considered  as 
rsfeiring  to  a  mere  voluntary  dismissal  by  the  plaintiff  her- 
self, which  would  leave  her  rights  and  interests  untouched  and 
unimpaired  in  all  respects  whatever. 

This  agreement  is  not  so  ezplict  as  it  might,  and  perhaps 
ought  to  have  been,  but,  after  mature  consideration,  I  find 
enough  in  it  to  bring  my  mind  satisfactorily  to  the  conclusion 
that  it  can  not  be  deemed  a  relinquishment  of  the  plaintiff's 
ri^^t  of  dower  in  the  Fountain  Inn.    The  solicitors  on  both 


288  Ohase's  Case.  piiarylaiid, 

sides  have  contended  that  it  is  entirely  unambiguous;  and  yet 
they  have  had  recouise  to  the  proofs  and  circumstances  to  aid 
the  interpretation  respectively  contended  for.  A  few  remarks 
upon  those  circumstances  and  proofs  seem,  therefore,  to  be  re- 
quired. 

To  the  lease  from  the  late  husband  of  the  plaintiff  to  Bryflen, 
of  the  Fountain  Inn,  she  made  a  formal  relinqtiishment  of 
dower.  This  lease  did  not  expire  until  the  twenty-sixth  of  Feb- 
ruary, 1821 ,  some  years  after  the  commencement  of  the  two  former 
dower  suits.  This  was  an  embarrassing  circumsiance.  These 
defendants  admit  it  to  have  been  so  considered  at  that  time,  for 
they  say  in  their  answtsr  that,  as  they  have  been  advised,  the 
plaintiff's  acknowledgment  of  the  lease  to  Bryden  did  not  op- 
erate as  a  bar  of  her  dower,  but  merely  as  a  suspension  of  exe- 
cution during  the  term,  and  that  the  right  to  dower  might  have 
been  determined  in  those  suits.  But,  these  defendants  not 
satisfied  with  telling  us  of  the  advice  they  had  obtained  as  to 
this  apparent  difficulty,  have  drawn  forth  that  which  was  given 
to  the  plaintiff  upon  the  same  subject. 

The  policy  of  the  law  does  not  permit  a  solicitor  to  divulge 
the  secrets  of  his  client.  Such  confidential  communications  are 
not  to  be  revealed  at  any  period  of  time,  either  before  or  after 
the  suit  has  been  brought  to  an  end,  or  in  any  other  suit;  for 
as  to  all  such  matters  his  mouth  is  shut  forever:  VaiUarU  v. 
Dodemead^  2  Atk.  524;  Sandford  v.  Remington,  2  Yes.  jun.  189; 
Bicharda  v.  Jackson,  18  Yes.  472;  Farkhurst  v.  Lowten^  3  Madd. 
121;  Amot  v.  Biscoe,  1  Yes.  95;  Wilson  v.  Bastall,  4  T.  R.  758; 
Bui.  N.  P.  284.  A  solicitor  may  refuse  to  act  farther  for  his 
client,  but  he  can  not  go  over  to  the  opposite  party:  Chclmonr- 
leley  v.  Clinton,  19  Yes.  272.  But  this  obligation  of  secrecy  is 
the  privilege  of  the  client,  not  the  incompetency  of  the  solicitor. 
In  this  case  the  defendants  have  called  on  the  plaintiff's  solicii- 
ors  to  tell  of  their  advice  and  opinions  to  their  client;  and  the 
plaintiff  has  not  objected.  She  has  waived  her  privilege.  Hence 
her  solicitors  are  legal  and  competent  witnesses.  It  appears  by 
their  depositions  that  their  recollection  of  facts  and  occurrences 
which  happened  at  the  time  of  the  agreement,  about  the  two 
former  dower  suits,  is  very  obscure  and  general.  But  there  is 
no  ambiguity  in  their  letter  of  the  twenty-eighth  of  September, 
1816. 

Their  advice  respecting  this  estate,  called  the  Fountain  Inn, 
is  remarkable;  it  is  expressed  in  these  words:  **  We  are  of  opin- 
ion you  have  no  title  of  dower  during  Bxyden's  lease,  having 
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linquished  your  dower  therein  dnring  said  lease,  which  will  ex- 
pire in  1821.  Whether  upon  the  termination  of  said  lease  you 
will  be  entitled  to  dower,  is  a  question  of  some  difficulty,  and, 
perhaps,  can  only  be  solved  by  some  further  proof  in  point  of 
fact  relative  to  the  nature  and  effect  of  the  contract  between  the 
late  Judge  Chase  and  Bryden."  And,  after  some  further  observa- 
tioDs  as  to  this  contract,  they  say:  '*  We  do  not  think  that  this 
difficulty  should  prevent  a  settlement  as  to  the  residue  of  the 
property  in  whieh  dower  is  asserted,  in  relation  to  which,  we 
have  reason  to  believe,  no  opposition  will  be  made  to  your  claim. 
If,  before  the  lapse  of  five  years,  the  question  as  to  Bryden's 
property  should  not  be  settled,  the  question  between  you  will 
be  narrowed  down  to  a  single  point,  in  the  adjustment  of 
which  we  suppose  no  great  difficulty  can  take  place."  After 
the  receipt  of  this  advice  the  plaintiff  signed  the  agreement  S.  M. 

These  circumstances  and  this  letter  fortify  the  construction  I 
have  put  upon  the  agreement  S.  M.  The  plaintiff's  agreeing  to 
dismiss  her  bills,  as  to  the  Fountain  Inn,  and  also  to  submit  to 
the  payment  of  costs,  is  satisfactorily  accounted  for.  It  thus 
dearly  appears  that,  so  far  from  relinquishing  any  right,  she 
then  merely  withdrew  from  before  the  tribunal  with  a  fixed  res- 
olation  to  return  to  the  contest  at  a  more  convenient  season, 
umncumbered  with  matters  which  might  be  then  disposed  of  and 
finaUy  adjusted. 

It  is,  therefore,  my  opinion  that  within  the  institution  and 
termination  of  those  suits,  nor  the  agreement,  S.  M.,  can  in  any 
manner  whatever  be  considered  as  a  bar  or  release  of  the  right 
now  asserted  by  this  plaintiff. 

The  next  question  is,  whether  the  late  husband  of  the  plaint- 
iff had  an  estate  in  the  Fountain  Inn  during  their  marriage  of 
which  she  is  dowable.  It  is  admitted  on  all  hands  that  the  legal 
estate  in  fee-simple  of  this  property  was  originally  in  Harry  D. 
(jk>agh;  all  who  are  in  any  way  concerned  in  this  controversy 
deduce  their  interests  from  him;  and  consequently  the  ouly 
qaestion  now  is,  whether  James  Clarke,  to  whom  Gough  con- 
veyed, and  the  late  Samuel  Chase,  to  whom  Clarke  conveyed, 
held  as  mortgagees  from  Bryden  or  any  one  else;  or,  whether 
Clarke,  and  from  him  Chase,  obtained  an  absolute  indefeasible 
legal  estate  in  fee-simple,  or  only  an  equitable  interest. 

It  appears  by  the  recitals  in  the  conveyance  dated  the  fourth 
of  February,  1806,  from  James  Clarke  to  the  late  Samuel  Chase 
that  Harry  D.  Gough,  who  was  seised  of  an  estate  in  fee-sim- 
ple in  the  land  covered  by  the  Fountain  Inn,  had  agreed  to  sell 
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it  to  Daniel  Grant,  and  gave  his  bond  with  a  condition  to  con- 
yey  it  to  him  when  he  paid  the  purchase-money.  Grant  sold 
his  iLterest,  and  assigned  this  bond  to  James  Biyden;  and 
James  Clarke  and  John  Smith  became  Bryden's  sureties  for  the 
payment  of  the  balance  of  the  purchase-money  due  to  Gough, 
and  also  for  the  sum  which  he  had  agreed  to  pay  Grant.  Biy- 
den paid  and  satisfied  Grant  in  full.  Then  Clarke,  it  is  said, 
at  the  request  of  Biyden,  paid  Gough  seyen  thousand  two  hun- 
dred and  sixteen  dollars  and  forty-two  cents,  the  amount  then 
due  to  him,  who  thereupon  conveyed  the  fee  to  Clarke,  and 
Bryden  delivered  to  Gough  his  bond.  After  which,  at  the  re- 
quest of  Biyden,  the  late  Samuel  Chase  paid  Clarke  the  sum  he 
had  paid  to  Gough,  and  also  paid  to  Bryden  the  sum  of  ten 
thousand  two  hundred  and  eighty-three  dollars  and  fifty-eight 
cents,  amounting  altogether  to  the  sum  of  seventeen  thousand 
and  five  hundred  dollars.  Whereupon  Clarke  conveyed  to 
Chase  an  absolute  estate  in  fee-simple.  On  the  twenty-sixth 
of  the  same  month,  in  which  Chase  had  obtained  this  convey- 
ance, he  leased  the  property  to  Bryden  for  the  term  of  fifteen 
years,  reserving  an  annual  rent  of  two  thousand  dollars,  to 
which  lease  Chase's  wife,  the  present  plaintifi*,  added  her  re- 
linquishment of  dower  in  the  usual  form.  And  on  the  same 
day  on  which  the  lease  bears  date.  Chase  executed  his  bond  to 
Biyden,  stipulating  in  the  condition  that  if  Bryden  should  pay 
him  the  sum  of  seventeen  thousand  five  hundred  dollars,  at 
the  expiration  of  fifteen  years  from  that  time,  and  not  before, 
or  within  one  year  thereafter,  and  not  afterwards,  that  then  he, 
Chase,  would  reconvey  the  property  called  the  Fountain  Inn  to 
Biyden.  After  which,  on  the  second  of  April,  1811,  Samuel 
Chase,  junior,  one  of  these  defendants,  proposed  to  purchase 
this  property  of  the  late  Samuel  Chase,  and  in  that  proposal  he 
speaks  of  the  dower  of  the  present  plaintiff  as  a  then  vested 
legal  right.  This  proposal  was  matured,  and  the  property  was 
conveyed  by  the  late  Samuel  Chase  to  this  defendant,  Samuel 
Chase,  junior,  in  trust;  or  out  of  which  he  was  to  make  pro- 
vision for  Matilda  Bidgely  and  Ann  Chase,  two  others  of  these 
defendants,  and  daughters  of  the  late  Samuel  Chase. 

It  has  been  urged  that  Bryden  always  understood  this  con- 
tract between  the  late  Samuel  Chase  and  himself  to  be  nothini? 
more  than  a  mortgage;  and  that  he  instituted  a  suit  in  this 
court  to  set  aside  this  absolute  conveyance  from  Clarke  to 
Chase,  and  to  be  let  in  to  redeem.  It  has  also  been  urged  that 
Samuel  Chase,  one  of  the  present  defendants,  under  a  convic- 
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tion  that  Bryden  had  a  good  and  available  right,  purchased  his 
interest.  This  may  be  all  true;  bat  Borelj  the  assertions  of 
Bryden,  however  solemn  or  formal,  or  the  mere  acts  or  allega- 
tions of  any  of  these  defendants,  not  responsive  to  the  bill,  can 
not  be  seriously  regarded  as  a  part  of  the  legal  and  pertinent 
proofs  in  the  case.  Therefore,  all  these  sayings  and  doings  of 
Biyden  and  of  these  defendants,  must  be  entirely  put  aside  as 
foreign  to  the  subject  now  under  consideration.  There  is,  then, 
in  fact,  no  proof  whatever  in  relation  to  the  nature  of  the  con- 
tract between  the  late  Samuel  Chase  and  James  Bryden,  other 
tban  that  afforded  by  these  several  deeds  and  instruments  of 
writing  themselves. 

The  various  contracts,  made  at  different  times,  by  the  several 
parties  concerned,  from  Gough  to  the  late  Samuel  Chase,  ex- 
bifait  this  matter  in  an  obscure  and  circuitous  form,  from  which 
it  may  be,  in  some  degree,  relieved  and  shortened  without  en- 
feebling the  pretensions  of  either  of  the  present  parties,  by 
regarding  Oough,  Qrant,  Clarke  and  Bryden  as  the  persons 
who  held  the  entire  estate,  legal  and  equitable;  and  as  the 
grantors  in  fee-simple  to  the  late  Samuel  Chase,  for  the  consid- 
eration of  seventeen  thousand  five  hundred  dollars.  It  is  clear 
from  the  indenture  of  the  fourth  of  February,  1806,  that  the 
late  Samuel  Chase  obtained  the  whole  and  entire  interest  of  all 
those  persons,  as  well  at  law  as  in  equity,  and  became  thereby 
.  Tested  with  an  absolute  estate  in  fee-simple.  Because,  it  ap- 
pears by  the  recitals  of  that  deed,  that  he  had  paid  Gough  and 
Clarke  for  the  legal  interest  they  held;  and  that  he  had  also 
paid  for  the  equitable  interest  of  Grant  and  Bryden.  From 
this  deed  alone,  therefore,  there  can  be  no  doubt  that  the  late 
Samuel  Chase  held  an  estate  in  fee-simple,  of  which  this  plaint- 
iff is  dowable. 

Bat  the  bond  of  the  twenty-sixth  of  February,  1806,  it  is 
said,  shows  that  the  previous  contract,  of  the  fourth  of  the  same 
month,  according  to  the  true  intention  of  the  parties,  is  only  to 
he  regarded  as  a  mortgage;  that  it  is  not,  as  it  purports  to  be 
npoQ  its  face,  an  absolute  sale;  but  a  mere  security  for  the  loan 
of  money  from  the  late  Samuel  Chase  to  James  Bryden.  It  is 
tme,  the  court  should,  in  cases  of  this  nature,  look  into  the 
Tanous  contemporaneous  agreements  and  dealings  between  the 
parties  to  ascertain  what  was  their  design,  and  the  real  nature 
of  their  contract:  Sevier  v.  Oreeriway,  19  Ves.  412. 

This  case  is,  however,  susceptible  of  being  still  further  sim- 
plified and  reduced.    Let  it  be  supposed  that  Bryden  had  ob- 
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tained  the  entire  estate  in  fee-simple  from  Gongh,  Grant  and 
Clarke;  and  being  so  seised,  that  he  alone  was  the  grantor  by  the 
deed  of  the  fourth  of  February.  Then  let  this  bond  of  the 
twenfy-sizth  of  February,  be  considered  together  with  or  even 
as  a  part  of  that  deed.  The  whole  will  read  as  an  absolate  sale, 
with  nothing  more  than  a  condition  for  a  repurchase. 

That  this  whole  transaction,  from  whatever  point  of  view  it 
may  be  contemplated,  can  only  be  considered  as  an  absolute 
sale,  with  a  condition  or  covenant  for  a  repurchase,  is  manifest; 
because  it  wants  all  the  usual  badges  and  characteristios  of  a 
mortgage.  The  money  paid  was,  so  far  as  it  appears,  a  fair 
price  for  the  absolute  purchase  of  such  property;  liable  to  much 
injury,  requiring  frequent  repairs,  and  of  fluctuating  fashion 
and  profits.  Although  Chase  was  not  put  into  actual  posses- 
sion, yet  Bryden  leased  from  him,  and  held  as  his  tenant. 
Chase  received  the  rents  and  profits  for  his  own  use  and  benefit, 
^Dd  gave  no  account  of  them  whatever.  The  chief  valae  of 
this  lot  of  land  within  the  city  of  Baltimore,  consisted  in  there 
being  a  large  edifice  erected  upon  it,  which  was  occupied  and  used 
as  a  tavern,  the  loss  of  which,  if  destroyed  by  fire  or  otherwise, 
must  have  been  borne  by  Chase,  as  it  was  held  at  his  risk  en- 
tirely: Co.  Lit.  205;  n.  1;  Pow.  Mort.  125,  note  P.,  and  138, 
note  T.  There  was  nothing  of  that  reciprocity  so  essentially 
necessary  to  constitute  a  mortgage.  It  is  as  essential  that  the 
t>ne  party  should  have  it  in  his  power,  at  some  specified  time, 
to  compel  the  repayment  of  the  money,  or  to  foreclose,  as  that 
the  other  should  have  it  in  his  power  to  redeem.  But  although 
Bryden  might  repurchase  for  a  stipulated  sum  at  any  time  dur- 
ing the  sixteenth  year  after  the  date  of  the  contract,  yet  Chase 
could  not  compel  Bryden  to  pay  any  sum  of  money  at  any  time; 
Chase  took  no  bond  or  other  collateral  security  from  Bryden;  nor 
is  there  any  clause  in  any  deed  or  conveyance  by  which  Bryden 
covenants  or  promises  to  pay  Chase  any  sum  of  money.  If  the 
edifices  had  been  destroyed,  or  the  property  had  been  ever  so 
much  reduced  in  value.  Chase  could  have  recovered  nothing  of 
Bryden.  The  contract  is,  therefore,  utterly  destitute  of  that 
mutuality  always  incident  and  necessarily  belonging  to  a  mort- 
gage of  any  description:  Tasburgh  v.  Ecldin^  Pow.  Mort  133; 
Thornborough  v.  Baker,  3  Swans.  631;  Goodman  v.  Cheeraon,  2 
Bal.  &  Bea.  279;  Robertson  v.  Campbell,  2  Call,  421;  Roberta  v. 
Cocke,  1  Band.  121.  But  it  appears  by  the  lease  from  Chase  to 
Bryden,  that  this  contract  was,  notwithstanding  the  bond,  re< 
garded  as  an  absolute  sale  with  a  condition  to  repurchase,  and 
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nothing  more,  by  Biyden  himself;  for  he  obtained  and  aeoepted 
a  relinqnishment  of  the  right  of  dower  of  the  wife  of  Chdae. 
And  it  appears  from  the  proposals  of  Samuel  Chase,  one  of 
these  defendants,  made  on  the  second  of  April,  1811,  that  be 
also,  then  considered  the  contract  as  an  absolute  sale;  for  he 
speaks  of  this  plaintiff's  then  existing  right  of  dower. 

Upon  the  whole,  I  am  satisfied  that  the  late  Samuel  Chase 
was  seised  of  an  estate  in  fee-simple  in  this  property,  of  which 
the  plaintiff,  as  his  widow,  is  entitled  to  dower. 

The  next  inquiry  is,  as  to  the  extent  of  the  recovery.  Some 
of  the  authorities  cited  in  reference  to  this  branch  of  the  case, 
related  exclusively  to  the  modem  creatures  of  equity,  called 
terms  attendant  upon  the  inheritance,  which  were  not  clearly 
recc^^nized  and  defined  in  England  until  about  the  year  1670; 
and  which  haye,  so  far  as  I  can  learn,  never  been  introduced 
into  this  state,  and  are  not  likely  to  become  fashionable  among 
us.  The  equitable  principles  in  relation  to  these  attendant 
tenns,  and  the  distinctions  between  them  and  legal  terms  in 
gross  are  entirely  foreign  from  the  present  subject  of  consid- 
eration. 

The  lease  from  Chase  to  Bryden  created  a  legal  term  in 
gross;  and  the  rent  reserved  was  an  annual  rent  service.  It  is 
this  particular  estate  to  which  the  acknowledgment  of  the 
plaintiff  refers.  Suppose  the  late  Samuel  Chase  had  previously 
to  his  marriage  with  the  plaintiff  executed  such  a  lease  as  this 
to  Bryden.  How  would  the  plaintiff's  claim  of  dower  have 
been  affected  ?  It  is  clear  that  a  woman  may  be  endowed  of  a 
rent  service,  rent  charge,  or  rent-seek.  And,  to  use  the  words 
of  the  most  accurate  and  profound  of  the  English  lavryers:  ''If 
the  husband  maketh  a  lease  for  years,  reserving  rent,  and 
taketh  vrife,  the  husband  dieth,  the  wife  shall  be  endowed  of  a 
third  part  of  the  reversion  by  metes  and  bounds,  together  with 
the  third  part  of  the  rent,  and  execution  shall  not  cease  during 
the  years:"  Co.  Lit.  82  a.  But  if  a  particular  estate  for  years 
be  carved  out  of  the  inheritance,  prior  to  the  marriage,  without 
the  reservation  of  any  rent  whatever,  then  the  widow  can  only 
lecover  her  dower  in  the  reversion,  with  a  cesset  execuiio  during 
the  teim:  Fow.  Mort.  687,  note  P.  Hence  it  is  certain  that  if 
this  lease  to  Bryden  had  been  made  prior  to  the  marriage,  this 
iridow  would  have  been  entitled  to  dower  in  the  reversion, 
and  in  the  rent  immediately  from  the  death  of  her  husband. 

The  question  then  resolves  itself  into  this:  Has  the  plaintiff's 
acknowledgment  placed  her  in  the  same,  or  in  a  different  situa- 
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tion  from  that  she  would  have  been  in,  had  the  lease  to  Bryden 
been  made  before  her  marriage  ?  At  one  time  an  opinion  prevailed 
that  Btfeme-coveri  could,  in  no  way,  bar  or  diyest  herself  of  her 
right  of  dower  during  her  coverture.  But,  we  are  told,  there 
can  now  be  no  question  that  if  the  husband  and  wife  levy  a 
fine,  the  wife  is  barred  for  two  reasons:  1.  Because  the  inter- 
marriage and  seisin  are  the  fundamental  causes  of  dower,  and 
the  death  of  the  husband  but  as  an  execution  thereof;  2.  Be- 
cause all  those  who  have  estate,  or  title,  or  claim,  join  in  the 
assurance;  and,  therefore,  in  such  case,  if  the  husband  and  wife 
have  made  a  lease  rendering  rent  to  the  husband  and  his  heirs, 
and  afterwards  the  wife  recovers  dower,  she  shall  hold  it  charged 
with  the  term;  since  it  is  a  maxim  that  all  lands  in  fee-simple 
may  be  charged  in  one  way  or  other.  But  in  such  case  as  where 
the  land  had  been  thus  charged  before  marriage,  the  wife  would 
be  dowable  of  the  reversion  and  the  rent:  Co.  Lit.  843;  Lamped  % 
case^  10  Co.  49.  So,  if  the  husband  and  wife  join  in  levying  a  fine 
to  affect  a  mortgage,  and  nothing  more,  the  wife's  interest  will 
be  affected  to  the  extent  of  the  mortgage,  and  no  further.  She 
will  have  a  right  to  redeem,  and  may  call  on  the  personal  repre- 
sentatives of  her  deceased  husband  to  discharge  the  mortgage 
debt  out  of  his  personal  estate,  so  as  to  free. her  dower  from  all 
incumbrance:  Pow.  Mort.  677,  note  D. 

It  may  be  regarded  as  a  rule  that  the  interest  of  a  feme-coveri^ 
who  joins  in  levying  a  fine,  will  be  affected  no  further  than 
according  to  the  express  intentions  of  the  fine.  Hence,  if  its 
only  object  be  to  improve  the  title  and  give  additional  security 
to  the  lessee  for  years,  or  mortgagee,  her  rights  will  be  im- 
paired in  no  respect  not  necessary  for  that  purpose,  and  she 
will  be  allowed  to  take  her  dower  in  like  manner  as  if  such 
lease  or  mortgage  had  been  made  before  the  marriage.  To  pre- 
vent the  creation  of  perpetuities  it  is  laid  down  as  a  general 
rule  of  law  in  England  that  all  lands  may  be  charged  or  aliened 
in  one  way  or  other.  The  mode  of  conveyance  must  be  adapted 
to  the  nature  of  the  case;  but  if  the  proper  method  be  pursued 
the  alienation  may,  in  most  cases,  be  made  effectual,  whatever 
may  be  the  nature  of  the  estate  or  interest  of  the  grantor.  If 
it  be  an  estate  tail,  it  may  be  barred  by  a  fine  or  common  re- 
covery; or  if  by  reason  of  the  peculiar  nature  of  the  estate,  a 
fine  can  not  be  levied  or  a  common  recovery  had,  then  a  deed 
or  common  conveyance  will  be  sufScient:  Otway  v.  Hudson,  3 
Vem.  684;  Moore  v.  Moore,  2  Ves.  601;  EveraU  v.  SmaUey,  1 
WiJs.  26.    And  in  all  cases  a  feme'oovert,  if  she  be  of  full  age. 
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may  alien  her  fee-simple  estate,  or  relinqmsh  her  claim  to  dower 
hj  means  of  a  fine.  Fines  were  always  binding  upon  married 
women,  thoagh  it  was  thought  proper  to  make  them  liable  to 
examination  by  a  statute  of  the  year  1290:  18  Ed.  I,  stat.  4; 
Eilt  Bep.  146;  but  it  was  not  merely  by  the  examination  that 
the  fine  had  its  efficacy:  Bichard8  v.  Chambers^  10  Yes.  587. 
The  mode  of  conveyance  by  fine  is  couched  in  the  form  of  a 
suit  upon  an  agreement;  as  to  which  the  wife  is  examined  by 
the  jadges  of  the  court  apart  from  her  husband,  so  that  it  may 
appear  to  them  that  she  perfectly  understands  what  she  is  about 
to  do,  and  freely  giyes  her  consent  to  it;  and  if  they  doubt  of 
her  age,  they  may  examine  her  upon  oath  before  they  pronounce 
their  judgment:  2  Inst.  515.  Upon  which  a  peculiar  efficacy  is 
asoribed  to  the  agreement,  so  that  it  is  not  open  to  objections 
which  would  be  fatal  to  an  agreement  of  a  married  woman, 
authenticated  in  any  other  way,  for  there  is  no  other  form  in 
which  a  court  of  common  law  can,  with  the  consent  of  a  feme- 
covert^  giye  validity  to  her  agreement  concerning  her  estate; 
and  there  are  few  cases  in  which  even  a  court  of  equity  can, 
with  her  consent,  enable  her  to  dispose  of  her  property,  real  or 
personal:  Bichards  v.  Chambers y  10  Yes.  580;  BUchie  v.  Broad- 
herd,  2  Jac.  &  Walk.  456.  This  solemn  and  embarrassing  mode 
by  which  alone  married  women  are  enabled  to  dispose  of  their 
rights  and  interests  in  real  estate  may  have  been,  and  may  yet 
be,  well  suited  to  the  circumstances  and  state  of  society  in  En- 
gland; but  it  is  obviously  unsuited  to  the  state  of  things  in  our 
country,  and  much  more  so  formerly,  when  land  titles  were  so 
frequently  and  informally  transferred  from  one  to  another  as  to 
have  been  for  some  time  among  the  most  current  instruments 
of  traffic  among  the  colonists  than  now,  when  real  estates 
have  become  better  settled  and  more  permanently  held:  Land 
H.  A.  77. 

In  Pennsylvania  and  many  of  the  other  colonies,  it  had  be- 
come usual  for  married  women  to  dispose  of  their  lands,  or  to 
relinquish  their  right  of  dower  by  a  common  deed  or  instrument 
of  writing,  executed  and  authenticated  as  if  they  had  been  sole; 
which  conveyances  were  afterwards  confirmed,  and  the  custom 
of  making  such  deeds,  with  their  consent,  taken  on  a  private 
examination,  was  adopted  by  legislative  enactments:  Davey  v. 
Turner,  1  Dal.  11;  LLoyd  v.  Taylor ,  Id.  17;  Watson  v.  Bailey,  1 
Binn.  470  [2  Am.  Dec.  462];  Jackson  v.  Oilchrisi,  15  Johns.  89. 
In  Yiiginia,  where  the  mode  of  conveyance  by  fine  was  never  in 
nse,  following,  as  it  would  seem,  a  local  custom  of  Wales,  or  of 
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London:  Dyer,  363,  b. ;  Crai.  Dig.,  tit.  Dower,  c.  4,  a.  15;  it  hod 
become  usual  for  married  women,  in  order  to  effect  a  valid  con- 
veyance of  their  lands,  or  relinquishment  of  their  dower,  to 
make  an  acknowledgment  of  the  deed  in  a  private  examination 
before  the  general  or  county  court:  1  Virg.  Stat.  145,  note; 
which  mode  of  conveyance  was  afterwards  confirmed  and  adopted 
by  the  colonial  legislature:  2  Yirg.  Stat.  317. 

In  Maryland,  although  it  is  said  that  lands  were  sometimes 
conveyed  by  fine  passed  in  the  provincial  or  county  court:  -Hirin- 
mon* 8  Lessee  Y.  Brice,  1  H.  &  McH.  323;  or  by  common  recovery: 
1766,  c.  21;  yet  it  would  seem  that  there  had  been  many  in- 
stances of  conveyances  made,  in  the  form  of  mere  common  con- 
tracts, with  intention  to  bind  the  interests  of  married  women  as 
.  if  they  had  been  sole,  which  were  afterwards  ratified  and  con- 
firmed: 1671,  c.  6;  1694,  c.  11;  Land  H.  A.  214.  But  it  ap- 
pears that  the  provincial  legislature  of  Maryland,  at  a  very 
early  period,  made  provision  for  quieting  possessions  and  estab- 
lishing the  manner  of  conveying  lands  by  deed  acknowledged 
and  recorded,  1663,  c.  7,  and  prescribed  that  form  of  private 
acknowledgment  of  conveyances  of  real  estate  and  relinquish- 
ment of  dower  from  femes^overt:  1674,  c.  2,  s.  5;  1692,  c.  30,  s. 
5;  1699,  c.  42,  s.  6;  which  has  been  re-enacted  and  continued  in 
force  from  that  time  forward  by  the  now  existing  law:  1715,  c. 
47;  Bhea  v.  Ehenner,  1  Peters,  105.  Since  the  passage  of  which 
law  the  method  of  conveyance  by  fine  has  been  disused,  and, 
indeed,  may  be  now  considered  as  having  sunk  into  total  obliv* 
ion:  Hammond's  Lessee  v.  Brice,  1  H.  &  McH.  323;  Kilt.  Rep. 
146. 

The  acknowledgment  of  Sk  feme-covert  to  a  deed,  as  prescribed 
by  the  act  of  assembly,  it  is  obvious,  was  introduced  as  a  sub- 
stitute for  a  fine;  and  although  a  deed  of  bargain  and  sale  so 
acknowledged  will  not,  like  a  fine,  as  relates  to  the  interests  of 
third  persons,  work  a  discontinuance,  Lawrence  v.  Hiester,  3  H. 
&  J.  377;  Mayson's  Lessee  v.  Sexton,  1  H.  &  McH.  275;  Nichol- 
son's Lessee  v.  Hemsley,  3  H.  &  McH.  409,  yet,  as  regards  the 
fenie-covert  herself,  it,  as  effectually  and  to  a  like  extent, 
passes  her  interest  as  a  fine:  Colegate  D.  Owing's  case.* 
Hence,  an  acknowledgment  of  a  feme-covert^  made  according  ta 
the  act  of  assembly,  like  that  made  on  levying  a  fine,  can  operate 
only  so  far  and  no  farther  tlian  the  deed  itself,  to  which  it  is 
annexed,  would  operate  according  to  its  nature,  supposing  it 
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1.    1  Bland'tf  Oh.  370  [17  Am.  Deo.  Sll]. 
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to  have  been  made  by  the  husband  before  the  marriage,  or  by 
heiself  alone  while  sole. 

It  is,  therefore,  my  opinion  that  the  acknowledgment  of  this 
plaintiff  to  the  lease  to  Bryden  can  only  be  construed  as  an 
improTement,  and  further  security  to  Bry den's  title;  and  that 
on  the  death  of  Samuel  Chase  the  plaintiff  became  immediately 
entitled  to  dower  in  the  reversion  of  the  Fountain  Inn;  and 
iIbo  in  the  rent  reserved  by  that  lease,  without  delay  of  execu- 
tion during  the  term.  At  law  the  widow  can  recover  damages 
or  mesne  profits  for  the  detention  of  her  dower  only  from  the 
time  it  was  actually  demanded  of  the  heir.  And  if  the  jury 
tail  to  assess  damages  for  the  detention  she  can  recover  no 
costs,  because  costs  are  given  only  where  damages  are  recov- 
ered: William  v.  Otvyn,  2  Saund.  45,  note;  Pow.  Mort.  718, 
note  P.;  2  Harr.  Ent.  698.  But  in  equity  it  is  otherwise;  here 
it  is  the  coarse  of  the  court  to  assign  her  dower,  and  universally 
to  give  her  an  account  of  the  rents  and  profits  from  the  death  of 
her  husband.  But  where  the  heir  throws  no  difficulties  in  her 
vsj,  and  admits  her  claim,  she  has  no  costs:  Curtis  v.  Curtis, 
2  Bro.  C.  C.  632;  Dormer  v.  Fortescue,  3  Atk.  130.  In  this  case, 
however,  it  appears  that  every  possible  opposition  has  been 
made  to  this  plaintiff's  claim:  Lucas  v.  Ccdcraft,  1  Bro.  C.  C. 
134;  Wargan  v.  Byder,  1  Ves.  &  Bea.  20;  2  Madd.  Ch.  564. 
As  to  the  value  of  the  rents  and  profits,  one  third  of  the  rent 
reserved  by  the  lease  to  Bryden,  and  no  more,  can  be  recov- 
ered during  that  term.  After  that  time  the  actual  value  must 
be  the  criterion.  For,  as  it  is  said,  if  a  wife  be  entitled  to  dower 
of  land  worth  no  more  than  five  dollars  per  acre,  and  the  heir 
hj  his  industry  or  by  building  thereon  makes  it  worth  fifty  dol- 
Utb  per  acre,  the  widow  shall  have  her  dower  according  to  the 
improved  value.  So,  on  the  other  hand,  if  the  property  be 
impaired  she  can  recover  only  according  to  the  reduced  value: 
Co.  Lit  32,  a.  But  the  heir  is  entitled  to  no  allowance  for 
meliorations  and  improvements.  The  account  of  the  rents 
and  profits  must  be  taken  according  to  these  principles.  In- 
terest must  be  allowed  on  the  rent  from  the  time  it  became  due 
or  was  actually  paid  by  the  tenant,  as  it  shall  appear:  Tew  v. 
Winieriony  1  Ves.  jun.  461;  Baird  v.  Bland,  5  Mun.  492;  DaTns 
V.  Wakh,  2  H.  &  J.  344. 

There  is  yet  one  other  branch  of  this  case  to  be  disposed  of. 
The  plaintiff  prays  that  the  two  thirds  of  this  property  not 
covered  by  her  claim  may  be  sequestered  or  sold  to  satisfy  the 
amoont  which  may  be  awarded  to  her  for  rents  and  profits.     I 
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have  been  referred  to  no  authority  which  would  warrant  a  se- 
questration or  sale  as  prayed;  nor  do  I  know  that  there  is  any 
such  authority  to  be  found.  Perhaps  the  power  to  sequester 
might  have  been  thought  to  rest  upon  principles  Bimilar  to 
those  on  which  I  founded  the  order  appointing  a  receiver.  The 
cases  are,  however,  widely  different.  The  sole  object  of  ap- 
pointing a  receiver  is  to  take  care  of  the  subject  about  which 
the  parties  are  contending,  and  to  prevent  it  being  wasted  or 
lost.  Such  an  appointment  involves  a  decision  upon  no  right, 
and  can  not  affect  any  point  in  controversy.  But  a  sequestra- 
tion, or  sale,  makes  a  temporary  or  a  total  disposition  of  the 
property,  which  can  be  done  in  no  instance  where  the  matter  is 
not  put  in  issue  by  the  nature  of  the  case,  and  a  sequestration 
or  sale  is  not  expressly  authorized.  From  the  nature  of  the 
decree  here  called  for,  the  title  of  the  defendants  and  their 
enjoyment  of  the  two  thirds  must  be  left  undisturbed.  It  is 
their  property,  but,  like  any  other  property  belonging  to  them, 
it  will  be  subject  to  seizure  and  sale  under  a  fieri  facias^  upon 
a  decree  commanding  them  to  pay  the  plaintiff  a  specified  sum 
of  money  should  they  fail  to  comply.  These  prayers  of  the 
plaintiff  must,  therefore,  be  rejected. 

There  may  be  some  difficulty  in  assigning  the  plaintiff  dower 
in  this  property,  owing  to  its  peculiar  nature.  It  is  repre- 
sented to  be  a  large  and  valuable  edifice,  chiefly  or  altogether 
occupied  as  a  tavern ;  and  it  may  turn  out,  upon  inquiry,  that 
it  is  incapable  of  being  advantageously  occupied  in  any  other 
way,  or,  perhaps,  of  being  divided  at  all.  A  rent  may  be  given 
for  equality  of  partition  or  in  lieu  of  dower,  which  in  its  nature 
will  be  distrainable  of  common  right:  Co.  Lit.  144,  169; 
Turney  v.  Sturges,  Dyer,  91;  Dacre  v.  (hrgea,  2  Sim.  &  Stu. 
454;  Com.  Dig.,  tit.  Annuiiy,  A.  3;  WarfiddY.  Warfield,  5  Harr. 
&  J.  459.  I  shall,  therefore,  in  the  decree  appointing  the  com- 
missioners to  lay  off  and  assign  the  plaintiff's  dower  in  this 
property,  leave  sufficient  latitude  for  them  to  report  specially 
all  circumstances,  and  also  in  the  alternative,  so  that  the  final 
decree  may  be  adjusted  to  suit  the  case  after  the  parties  have 
been  heard.  As  to  the  rents  and  profits,  the  case  will  be  sent 
to  the  auditor. 

Decreed,  that  the  said  Hannah  K.  Chase,  the  plaintiff,  is 
entitled  to  dower  in  all  that  messuage,  tenement  and  lot  of  land 
in  the  proceedings  mentioned,  called  the  Fountain  Inn.  And 
to  the  end  that  this  court  may  be  enabled  to  make  a  just  assign- 
ment to  the  plaintiff  of  her  dower  in  the  aforesaid  messuage, 
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lands  and  tenements,  it  is  ordered  that  a  commission  issue  to 
Benjamin  C.  Bidgate,  William  Magruder,  James  Mosher  and 
Bobert  C.  Long,  of  the  city  of  Baltimore,  authorizing  them  or 
any  three  of  them  to  go  upon,  walk  over,  survey,  lay  off  and 
designate  one  third  part  of  the  said  premises  as  and  for  the 
dower  of  the  said  plaintiff  in  the  same;  and  that  the  said  com- 
migsioners  be  directed  in  the  commission  to  make  out  a  plat  and 
certificate,  exhibiting  an  accurate  description  of  the  third  part 
or  dower  so  by  them  laid  out.  And  if  they  shall  be  of  opinion 
thai  the  said  messuage  and  lot  of  land  cannot  be  divided,  in 
the  manner  which  they  shall  so  specify,  without  injury  to  the 
same  and  disadvantage  to  the  parties,  they  shall  express  their 
reasons  for  such  opinions,  state  all  circumstances  they  may 
deem  material,  and  proceed  to  designate  and  describe  specially 
in  what  other  manner  the  said  plaintiff  may  be  endowed  of  the 
flaid  property,  without  any  or  with  less  injury  thereto,  and 
without  any  or  with  lees  disadvantage  to  all  concerned.  And 
the  said  commissioners  shall  make  return  of  their  proceedings 
to  this  court  as  soon  as  may  be,  subject  to  its  further  order 
npon  the  same.  And  to  the  said  commission  there  shall  be 
annexed  the  usual  oath  of  office. 

And  it  is  further  decreed  that  the  defendants,  Samuel  Chase, 
Uatilda  Bidgely  and  Ann  Chase,  pay  unto  the  said  Hannah  K. 
Chase,  the  plaintiff,  one  third  part  of  the  rent  reserved  by  the 
lease  to  the  said  James  Bryden,  from  the  nineteenth  of  April,  1811 
(the  day  of  the  death  of  the  said  late  Samuel  Chase),  until  the  ex- 
piration of  the  said  lease;  and,  further,  that  the  said  defend- 
ants pay  unto  the  said  plaintiff  one  third  part  of  the  rents  and 
profits  of  the  said  property  in  the  proceedings  mentioned,  from 
the  termination  of  the  said  lease  until  the  time  of  the  said 
plaintiff's  being  put  into  possession  of  her  dower  in  the  said 
premises. 

And  for  the  purpose  of  having  an  account  taken  of  the  said 
rents  and  profits,  it  is  further  decreed  that  this  case  be  and  the 
Hune  is  hereby  referred  to  the  auditor,  with  directions  to  state 
an  account  or  accounts  from  the  proceedings  and  proofs  in  the 
case,  or  from  such  other  testimony  as  may  be  laid  before  him 
hj  the  parties.  And  it  is  further  ordered  that  each  party,  on 
giving  to  the  other,  or  her,  or  their  solicitor,  three  days'  notice 
as  nsaal,  be,  and  they  are  hereby  authorized  to  have  testimony 
taken  before  the  commissioners  appointed  to  take  testimony  in 
the  city  of  Baltimore,  in  relation  to  the  rents  and  profits  of  the 
premises,  to  be  used  before  the  auditor  and  the  court,  provided 
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it  be  taken  and  filed  with  the  register  on  or  before  the  first  daj 
of  Jane  next. 


AB80LI7TE  DsED  AND  AGREEMENT  TO  RaooMTBr. — ^Whero  One  coDveys  land 
to  another  by  an  absolute  deed,  and  takes  back  a  bond  or  other  agreement  fox 
the  reconveyance  of  the  same  land  at  a  future  day,  on  the  payment  of  a  sam 
of  money,  or  the  performance  of  some  other  act,  it  is  often  a  matter  of  great 
difficulty  for  the  court  to  determine  whether  it  is  a  case  of  mortgage  or  of  ooa- 
ditional  sale.  It  is  undeniable  that  there  may  be,  on  the  one  hand,  a  Talid 
mortgage,  although  the  defeasance  may  be  contained  in  a  separate  instnunent: 
4  Kent's  Com.  141;  and,  on  the  other,  a  bona  fide  sale  with  a  condition  for  tbo 
repurchase  of  the  property:  Convxiy  v.  Alexander,  7  Cranch,  237;  Spenee  v. 
Steadman,  49  Ga.  138.  The  difficulty  is  to  fix  upon  some  decisive  test  or 
criterion,  by  which  to  determine  whether  a  particular  tranaaction  belongs  to 
the  one  class  or  to  the  other. 

Intention  of  the  Parties  Governs. — Since  contiacts  of  mortgage  and  of 
absolute  sale,  with  a  condition  for  repurchase,  are  both  perfectly  l^gal  and 
Talid,  the  obvious  method  of  determining  to  which  class  a  particular  contract 
belongs  is  by  ascertaining  what  the  parties  intended.     In  every  lawful  con- 
tract the  intention  of  the  parties  must  govern,  if  it  can  be  determined  ipvhat 
that  intention  was.     In  a  particular  case,  if  the  parties  intended  to  make  anch 
a  contract  as  the  law  denominates  a  mortgage,  so  it  will  be;  but  if  they  in- 
tended an  absolute  sale,  or  a  sale  with  an  agreement  for  a  futnre  resale,  that 
intention  will  bo  carried  into  effect  if  it  is  made  clearly  to  appear:  Henley  v. 
Hotaling,  41  CaL  22;  Hughes  v.  SJieaf,  19  Iowa,  335;  Cornell  v.   IfaO^  22 
Mich.  377;  Bumside  v.  Terry ,  46  Ga.  621.     ''Contracts  for  repurchase  n&ado 
contemporaneously  with  conveyances  of  real  estate,  absolnte  in  form,  aie 
sometimes  strong  evidence  tending  to  show  the  conveyances  are  intended 
to  be  mortgages;  but  where  it  appears  the  parties  really  intend  an  absolute 
sale  and  a  contract  allowing  the  vendor  to  repurchase,  such  intention  must 
control:"  Hanford  v.  Blessing,  80  111.  186.    If  the  instrument  declares  itself 
to  be  a  conditional  deed,  it  will  ordinarily  be  soconstmed:  Burtuide  v.  Terry, 
45  Ga.  62.     So  a  provision  in  a  bond,  that  it  shall  be  conaidered  a  contract  to 
convey,  will  be  regarded  as  of  great  importance  in  determining  the  nature  of 
the  transaction:  Ford  v.  Irwin,  18  Cal.  117.     But  the  iutent  which  govema 
in  such  cases,  particularly  in  courts  of  equity,  is  that  which  concerns  the  anb- 
stance  of  the  transaction,  and  not  merely  the  form  of  the  instrument:  Spenee 
V.  Steadman,  49  Ga.  133.     Indeed,  if  the  form  of  words  used  were  the  deci- 
sive  criterion,  needy  debtors  would  find  but  poor  protection  in  courts  of  joa* 
tice  against  the  exactions  of  grasping  creditors.     This  subject  is  very  clearly 
presented  in  the  opinion  of  Bobertson,  C.  J.,  in  EdringUm  v.  Harper,  3  J.  J. 
Marsh.  353.     He  says:  ''It  is  often  very  difficult  to  distingnish  between 
mortgages  and  conditional  sales.     Evezy  case  must  be  determined  by  a  conaid* 
eration  of  its  own  peculiar  circumstances;  and  it  is  proper  that  no  specific 
rules  should  be  defined  for  distinguishing  mortgages  from  conditional  aalea, 
otherwise  the  usurer,  with  th)  rules  before  him,  would  be  able  to  evade  the 
laws  against  usury,  and  oppress  the  necessitous  with  impunity.     But  in  all 
doubtful  cases  the  law  will  construe  the  contract  to  be  a  mortgage^  becanae 
such  a  construction  will  be  most  apt  to  attain  the  ends  of  justice,  and  prevent 
fraud  and  oppression:  See  Skinner  v.  Miller,  5  Litt  86.     The  execution  of  a 
defeasance,  simultaneously  with  the  absolute  conveyance,  constitutes  them, 
in  contemplation  of  law,  one  entire  instmment,  as  much  as  if  the  def« 
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had  been  incorpomted  in  the  conveyancOy  and  will  generally  haye  the  effect 
of  making  the  contract  a  mortgage:  Pow.  on  Mortg.  67. 

'*  It  is  a  general  rale,  that '  where  land  is  conveyed  abeolutely,  and  the 
grantee,  by  a  separate  instrument  or  defeasance,  covenants  to  reconvey  to 
the  grantor,  on  his  paying  a  certain  sum  of  money,  the  transaction  amounts 
only  to  a  mortgage:'  Ptttrson  v.  Clark,  15  Johns.  205;  Dey  v.  Dunham,  2 
Johns.  Ch.  18&  Where  A.  gave  a  regular  bill  of  sale  of  three  horses  to  B., 
for  the  consideration  of  two  hundred  doUara,  and  K  at  the  same  time  gave 
A.  a  writing  or  defeasance,  engaging  on  the  payment  of  two  hundred  and  ten 
dollars  to  him  by  A.  in  fourteen  days,  to  deliver  the  horses  to  A.,  it  was  held 
that  this  was  a  mortgage:  Broum  v.  Bement,  8  Johns.  96. 

"From  this  general  rule  of  construction  there  are  exceptions.  The  inten- 
tioD  of  the  parties  is  the  only  true  and  infallible  test;  that  intention  is  to  be 
collected  from  the  condition  or  conduct  of  the  parties,  as  well  as  from  the  face 
d  the  written  contract.  Parol  evidence  is  not  admissible  to  contradict  the 
writiog;  but  when  the  chancellor  is  asked  to  assist  the  vendee  in  enforcing  (as 
in  this  case)  an  alleged  equity,  a  rebutting  equity  may  be  proved  by  parol 
totimony;  and  even  when  the  vendor  is  the  complaining  party,  proof  of  the 
eoodoct  and  condition  of  the  parties  may  be  admitted  to  aid  in  giving  con- 
•tmction  to  a  writing  which  may  be  of  doubtful  import  on  its  face.  Parol 
evidence  is  always  admissible  to  prove  fraud,  or  usury,  or  the  illegality  of  the 
ooQtract,  or  the  consideration.  The  fact  that  the  r«al  transaction  between 
the  parties  was  a  borrowing  and  lending  wiU,  whenever  or  however  it  shaU 
appear,  show  that  a  deed,  absolute  on  its  face,  was  intended  as  a  security  for 
money;  and,  whenever  it  can  be  ascertained  to  be  a  security  for  money,  it  is 
only  a  mortgage  however  artfully  it  may  be  disguised." 

If  IsTTBNDBD  AS  A  Sjbcubixy  IT  IS  A  MORTGAGE. — It  is  clear  from  what  is 
aaid  in  the  opinion  just  quoted,  that  a  deed  absolute  on  its  face,  with  a  sepa- 
late  contract  for  a  reconveyance  at  a  future  time,  if  intended  merely  as  a 
seenrity  for  a  pre-existing  debt  or  a  present  loan,  will  be  construed  a  mort- 
gage, particularly  in  a  court  of  equity;  this,  too,  whatever  may  be  the  form 
of  wofrds  used.  Says  McMUlan,  J.,  in  ffUl  v.  Edvmrds,  11  Minn.  22:  "As 
to  what  constitutes  a  mortgage,  the  law  is  so  well  settled  as  to  obviate  any 
neeessity  of  discussing  the  question.  The  particular  form  of  words  of  the 
conveyance  is  unimportant,  and  it  may  be  laid  down  as  a  general  rule  subject 
to  few  exceptions,  that  whenever  a  conveyance,  or  assignment  or  other  instru- 
ment transferring  an  estate,  is  originally  intended  between  the  parties  as  a 
Mcority  for  money,  whether  this  intention  appear  from  the  same  instrument 
or  from  any  other,  it  is  always  considered  in  equity  a  mortgage."  '*  It  mat- 
tcrs  not^^'says  Dixon,  C.  J.,  in  Knmolton  v.  Walker,  13  Wis.  264,  **what 
peculiar  form  the  instrument  evidencing  the  transxu;tion  may  have  taken,  the 
■tthstance  of  the  inquiry  always  is,  was  it  a  security  for  the  loan  of  money  or 
other  property?"  This  doctrine  is  very  forcibly  stated  by  Huston,  J.,  in 
delivering  the  opinion  of  the  court  in  Kerr  v.  Gilmore,  6  Watts,  405.  After 
reviewing  a  number  of  cases,  he  says: 

'The  result  of  these  cases  seems  to  be,  that  if  the  agreement  is  in  substanco 
a  loon  of  money,  no  management  or  contrivance  of  the  lender,  no  form  of  ex- 
preesion  in  the  instruments,  not  even  dating  tho  defeasance  several  days  after 
the  deed,  not  even  the  lender  uniformly  stating  that  he  will  not  have  a  mort- 
gage, will  avail.  A  sale  in  form,  but  which  in  fact  and  substance  may  be 
avoided  by  the  payment  of  money  within  a  given  time,  is  and  will  be  held  to 
be  a  mortgage,  until  lapse  of  time  or  some  other  matter  changes  it. 
"  In  different  cases,  we  find  different  particulars  stated  as  being  criteria,  by 
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which  to  distiiigmBh  whether  the  instrament  be  a  mortgage  or  an  absolute 
sale.  Each  of  these  may  have  wei^^ht,  bnt  it  is  not  safe  to  designate  the  in- 
sertion or  omission  of  any  one  clanse  or  circnmstanoe  as  conclusive,  for  that 
would  be  adopted  by  the  rapacious,  and  submitted  to  by  the  needy,  and  the 
wholesome  rules  now  established  would  become  useless.  The  cases,  however, 
seem  to  admit  the  possibility  of  a  deed  abeolute  on  its  face,  and  a  defeasance 
agreeing  to  reconvey  if  the  money  be  paid  on  a  certain  time,  and  that  the  lat- 
ter may  be  unavailing,  unless  the  money  be  paid  at  the  time  specified.  Thisy 
however,  can,  as  I  apprehend,  only  occur  where  the  contract  and  oonveyanoe 
were  clearly  for  an  absolute  sale,  and  the  agreement  to  reconvey  a  subsequent 
and  distinct  matter,  not  in  the  contemplation  of  the  parties  when  the  sale  was 
made  and  deed  delivered.  In  such  case,  the  agreement  to  reconvey  will 
amount  only  to  an  executory  agreement  to  sell,  on  which  the  covenantee  may 
have  an  action. 

"The  authorities,  however,  say  that  even  when  the  matter  assumes  this 
appearance,  the  courts  are  bound  to  scrutinize  the  transaction  with  great 
care,  and  to  be  watchful  that  it  was  not  originally  a  loan  of  money;  and  when 
we  consider  that  many  of  those  who  lend  are  astute  to  devise  some  mode  by 
which  to  become  absolute  owners,  if  the  money  be  not  repaid  at  the  day,  this 
caution  would  seem  to  be  necessary." 

The  gist  of  the  inquiry  in  evexy  case  is,  therefore^  as  stated  by  Dixon,  C. 
J.,  in  Knowlton  v.  WcUker,  13  Wis.  264,  referred  to  above:  Was  the  convey- 
ance  intended  as  a  security,  and  the  contract  to  reconvey  as,  in  substance,  a 
defeasance  t  If  so,  it  is  a  mortgage:  Enkine  v.  Townwnd,  3  Am.  Dec.  71; 
Dunham  v.  Dey,  8  Id.  282;  Clark  v.  Lyon,  46  Ga.  202;  TilUon  v.  MouUan,  23 
111  648;  PreaehbcJcer  v.  Feaman,  32  Id.  475;  Ewart  v.  Walling,  42  Id.  453; 
Klock  v.  Walter,  70  Id.  416;  Harbison  v.  Lemon,  3  Blaokl  51;  Waikina  v. 
Oregcry,  6  Id.  113;  Crasaen  v.  Swoveland,  22  Ind.  427;  Montgomery  v.  Chad" 
wick,  7  Iowa,  114;  Enoa  v.  Sutherland,  11  Mich.  538;  Weide  v.  Gefd,  21  Mimu 
449;  Archambau  v.  Green,  Id.  520;  Wilson  v.  Drumrite,  21  Ma  325;  Tibeau 
V.  Tibeat^  22  Id.  77;  Copeland  v.  Yoakum,  38  Id.  349;  Sharkey  v.  Sharkey,  47 
Id.  543;  O'NeiU  v.  CapeUe,  62  Id.  202;  Clark  v.  Henry,  2  Cow.  324;  Lane  ▼ 
Sfieare,  1  Wend.  433;  Broton  v.  Dean,  3  Id.  208;  Clover  v.  Payn,  19  Id.  518; 
Mason  v.  Heame,  Busb.  £q.  (N.  C.)  88;  Robinson  v.  WUloughby,  65  N.  a 
520;  Marshall  v.  Stewart,  17  Ohio,  356;  Johnston  v.  Cray,  16  Serg.  &  B.  361; 
Friedhy  v.  Hamilton,  17  Id.  70;  Colwell  v.  Woods,  3  Watts,  188;  Guthrie  v. 
Kahle,  46  Pa.  St.  331;  Houser  v.  Lamont,  55  Id.  311;  BaxUr  v.  Dear,  24  Tex. 
17;  KUnck  v.  Price,  4  W.  Va.  4;  S.  C,  6  Am.  Rep.  268;  Second  Ward  Bami 
V.  Upmann,  12  Wis.  499;  Plato  v.  Roe,  14  Id.  453;  Brinkman  v.  Jones,  44  Id. 
498;  Woodward  v.  Pickett,  8  Gray,  617;  Bayley  v.  Bailey,  5  Id.  505;  Campbell 
V.  Dearborn,  109  Mass.  130;  S.  C,  12  Am.  Bep.  671;  Dow  v.  Chamberlin,  5 
McLean,  281;  see  also  the  note  to  Tfiombrough  v.  Baker,  2  Lead.  Gas.  in  Eq., 
1081,  et  seq;  and  1  EQUiard  on  Mortgages,  96,  etseq.  The  existence  of  a  debt» 
and  on  intention  to  secure  it,  is  the  distinguishing  test:  1  Jones  on  MorL, 
sec.  265. 

The  Eulb  at  Law  and  in  Equity  is  the  same  in  this  respect  In  both 
forums  the  intention  of  the  parties,  that  the  conveyance  is  to  stand  merely  as 
a  security  for  a  debt,  stamps  it  infallibly  as  a  mortgage:  Tillaon  v.  Moubkm, 
23  IlL  648.  The  only  difference  is  as  to  the  means  by  which  this  intention  it 
required  to  be  manifested.  At  law  it  must  appear  upon  the  fooe  of  the  transac- 
tion that  the  instrument  relied  on  as  a  defeasance  was  intended  as  such,  while 
in  equity,  parol  evidence  may  be  made  use  of  to  discover  the  real  intent  The 
rule  in  equity  is  more  liberal  in  favor  of  the  mortgagor  than  the  mle  of  law. 
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lod  if  from  tba  wriiingp  thenuelvefl,  and  from  parol  eTidence  of  the  nature  of 
the  trannctiony  it  ia  ascertained  that  the  object  of  the  conveyance  was  to  for- 
oiih  wcnrity  for  a  debt,  it  will  be  pronounced  a  mortgage  in  a  court  of  chan* 
coy:  ffeathY.  WiOiafMy  dOJnd.  495;  Adams'  Equity,  111;  Willard's  Eq.  Jur. 
432.  Indeed,  in  doubtful  cases,  equity  generally  prefers  to  construe  an  instru- 
ment a  mortgage,  rather  than  an  abeolute  conveyance  with  a  separate  contract 
lorarapnrchaae:  Dougherty  y,  McColgan,  6  Gill.  &  J.  275;  Trucks  v.  Lindsay, 
18  Ixm,  6(H;  Camell  v.  HaU,  22  Mich.  377;  Flagg  v.  Man^i,  2  Sumn.  486. 

BiQinBRES  OF  QooD  DsFEASAKGK — ^Thc  rule  at  law,  as  to  what  is  neces- 
wy  to  constitute  a  separate  defeasance,  so  as  to  turn  an  absolute  conveyance 
into  a  mortgage,  is  thus  stated  by  Tenney,  0.  J.,  in  Shato  v.  Ershine,  43  Me. 
371:  "To  make  a  good  defeasance  it  must  be  by  deed.  It  must  recite  the 
deed  it  relates  to,  or,  at  leasts  the  most  material  part  thereof.  It  is  to  be 
oude  between  the  same  persons  that  were  parties  to  the  first  deed.  It  must 
be  made  at  the  time,  or  after  the  first  deed  and  not  before.  It  ought  to  be 
nade  of  a  thing  defeasible."  To  the  same  efiect  is  Murpky  v.  Calley,  1  Allen, 
107.  Courts  of  equity,  however,  are  not  hampered  by  these  technical  rules, 
bat  look  through  the  forms  used  to  the  real  nature  of  the  transaction.  The 
qoflrtion  of  mortgage  or  no  mortgage  thus  depends  upon  the  circumstances  of 
CMh  particular  case:  Bieh  v.  Donne,  35  Vt.  125. 

Wbitovo  not  cndeb  Ssal.— From  what  has  already  been  said,  it  is  clear 
thst  at  law  a  written  promise  of  reconveyance,  which  is  not  under  seal,  does 
not  constitute  a  good  defeasance  of  a  deed.  This  is  well  settled  in  several  of 
tile  states:  KsUtran  v.  Brown,  4  Mass.  453;  ScUucUe  vi  Hanover,  16  Pick. 
222;  RmOei  v.  Otis,  2  N.  H.  167;  JeweU  v.  Bailey,  5  Greenl.  87;  French  v. 
SimrdivaiU,  8  Id.  246;  Warren  v.  Lovis,  53  Me.  463.  But  it  was  said  in  Kel- 
kran  v.  Brown,  4  Mass.  453,  and  French  v.  SturcUoard,  8  Greenl.  246,  that  a 
viitten  promise  not  under  seal  was  deemed  sufficient  in  England.  In  equity. 
It  least,  it  is  not  necessary  that  the  promise  to  reconvey  should  be  under  seal: 
KeUenm  v.  Brown,  4  Mass.  443;  Eaton  v.  Green,  22  Pick.  526;  4  Kent  Com. 
142;  I  Jones  on  Mort,  sec.  244. 

Pasties  must  bb  thb  same. — One  of  the  requisities  of  a  good  defeasance, 
H  stkted  above,  is  that  it  shall  be  between  the  same  parties  as  the  original  con- 
▼eyanoe.  The  necessity  of  this  is  insisted  on  in  many  cases:  Flagg  v.  Mann, 
UPick.  480;  Treai  v.  Strickland,  23  Me.  234;  Shaw  v.  Erskine,  43  Id.  371; 
Warm  v.  Lovis,  53  Id.  463.  Thus  it  was  held  in  Treat  v.  Strickland,  23 
Me.  234,  that  a  bond  by  the  grantee  in  a  deed  to  reconvey  to  the  grantor  and 
moUier,  did  not  constitute  a  valid  defeasance.  But  it  was  held  in  Mills  v. 
DarUag,  43  Me.  565,  that  where  the  conveyance  was  made  by  a  husband  and 
vife,  a  bond  to  reconvey,  executed  to  the  wife  alone,  would  be  a  sufficient 
defeaaanne.  In  this  respect  also  the  rule  in  equity  is  more  liberal  than  that 
at  law.  Thus,  in  Weed  v.  SUvenson,  Clarke's  Ch.  (N.  Y. )  16G,  it  was  decided 
that  a  defeasance  executed  to  another  person  than  the  grantor  in  the  original 
deed  would  suffice  to  turn  the  transaction  into  a  mortgage.  Here,  also,  equity 
looka  to  the  substance  of  the  transaction,  and  will  often  pronounce  a  convey- 
ance a  mortgage,  where  the  parties  to  it  are  apparently  not  the  same  as  those 
vbo  executed  the  instrument  relied  on  as  a  defeasance.  Thus,  where  a  pur- 
cbaser  of  land,  in  order  to  induce  a  third  person  to  advance  the  money  to 
nake  the  purchase,  causes  the  vendor  to  make  the  conveyance  to  such  third 
person,  and  takes  a  bond  to  himself  from  such  third  person  for  the  reconveyance 
of  the  land,  the  two  instruments,  though  not  on  their  face  between  the  same 
parties^  nevertheless  constitute  a  mortgage:  Mason  v.  Heame,  Busb.  Eq. 
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(N.  C.)  88.    In  such  a  case  the  transaction  is  in  sabstanoe  between  the 
parties  throughout. 

Must  be  Deltvbiied  at  thb  same  Time. — ^It  is  another  of  the  reqnisitea 
of  a  valid  defeasance  at  law,  that  it  mast  be  executed  or  delivered  at  the  aame 
time  as  the  original  conveyance.  They  must  operate  simultaneously  to  ocm- 
stitute  a  mortgage.  It  is  a  common  maxim:  Once  a  mortgage  always  a  mort- 
gage: Clark  V.  Henry,  2  Ck>w.  324;  and  the  converse  is  equally  Ixue.  D  a 
conveyance  once  takes  effect  as  an  absolute  deed,  it  can  not  at  law  be  tamed 
into  a  mortgage  by  a  subsequent  defeasance.  The  defeasance  moat  operate 
if  at  all  simultaneously  with  the  deed:  Lund  v.  Lund,  8  Am.  Dec  29;  Bed- 
well  v.  Webster,  13  Pick.  411;  Freeman  v.  Baldtoin,  13  Ala.  246;  CoUon  v.  Me- 
Kee,  68  Me.  486;  Vaeser  v.  Vasser,  23  Miss.  378;  1  Jones  on  Mort,  sec.  245^ 
246,  257.  But  if  the  two  instruments  were  in  fact  executed  or  delivered  at 
the  same  time,  although  they  bear  different  dates,  they  will  conatitute  a 
mortgage:  Harrison  v.  Trustees  of  PhiUxps  Academy,  12  Mass.  456;  Blane^  ▼. 
Bearce,  2  GreenL  132.  Where  there  is  a  connected  series  of  acts  having  in 
view  the  one  purpose  of  furnishing  security  for  a  debt,  the  bond,  though  sub- 
sequently executed,  will  relate  back  to  the  deed,  and  constitute  it  a  mort- 
gage: ScoU  V.  Henry,  13  Ark.  (8  Eng.)  112;  WaXker  v.  T^%  «to.,  Mming 
Co.,  2  CoL  89.  The  rule  in  equity  in  this  particular  also  is  less  stringent  than 
that  at  law:  1  Jones  on  Mort.,  sec.  257.  If  the  deed  was,  in  fact,  intended 
at  the  time  as  a  security,  although  the  bond  was  not  executed  until  afterwards* 
it  will  constitute  the  transaction  a  mortgage.  Thus,  where  there  was  a  ver- 
bal agreement  at  the  time  of  executing  the  deed,  that  the  grantee  shoold  snb- 
sequently  give  a  bond  to  reconvey,  and  the  bond  was  afterwards  given  pnr- 
Buant  to  the  agreement,  it  was  held  that  the  bond  took  e£fect  by  relatian,  and 
made  the  deed  a  mortgage:  Lovering  v.  Fogg,  18  Pick.  540;  but  Bee,  to  the 
contrary:  Lund  v.  Lund,  8  Am.  Dec.  29. 

If  a  Deed  and  Bond  to  Bjsoonvet  are  SiKULTACTOtrsLT  ezecated,  it  is 
held  in  some  cases  that  the  transaction  is  necessarily  a  mortgage:  Cohoetl  ▼. 
Woods,  3  Watts,  188;  Kerr  v.  OUmore,  6  Id.  405;  Brown  v.  NieJde,  6  Pa.  St. 
390;  Wilson  v.  Shoenhergei',  31  Id.  295;  1  Jones  on  Mort,  sec.  24&  That  it 
will  generally  be  so  construed  seems  scarcely  to  admit  of  a  question:  Taylor 
V.  Weld,  5  Mass.  109;  Newhall  v.  BuH,  7  Pick.  166;  NugesU  v.  BUey,  1  Met 
117.  But  the  better  doctrine  certainly  is  that  a  contemporaneous  deed  and 
bond  to  reconvey  on  payment  of  a  sum  of  money,  do  not  even  in  equity  necee- 
sarily  constitute  a  mortgage;  but  that  the  construction  of  the  contract  depends 
upon  the  question  whether  or  not  security  for  a  debt  was  intended:  Hieks  v. 
Hicks,  5  Gill.  &  J.  75.  Indeed,  it  was  held  in  Henley  v.  HotaUng,  41  CaL 
26,  a  well  conBidered  case,  that  a  deed,  absolute  in  form,  should  not  be  tiuned 
into  a  mortgage,  even  by  a  contemporaneous  bond  to  reconvey,  without  clear 
proof  that  such  was  the  intention  of  the  parties.  Mr.  Chief  Justice  Bhodes^ 
delivering  the  opinion  of  the  court,  said: 

'*  When  the  intention  of  the  parties  to  a  deed,  absolute  in  form,  ia  aooght 
to  be  ascertained,  not  in  the  usual  way,  by  reading  and  construing  the  instm* 
ment,  in  connection  with  evidence  to  identify  the  subject-matter,  the  partiea, 
etc.,  but  by  evidence  to  establish  an  equity  beyond  and  outside  of  the  deed, 
and  thus  to  convert  the  deed  into  a  mortgage,  the  evidence  ought  to  be  ao 
clear  as  to  leave  no  doubt  that  the  real  intention  of  the  parties  was  to  execute 
a  mortgage,  otherwise  the  intention  appearing  on  the  face  of  the  deed  ougiht 
to  prevail.  There  can  be  no  question  that  a  party  may  make  a  purchase  of 
lands,  cither  in  satisfaction  of  a  precedent  debt  or  for  a  consideration  then 
paid,  and  may  at  the  same  time  contract  to  reoonvey  the  lands  upon  the  pay* 
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ffient  of  a  certain  sam,  without  any  intention  on  the  part  of  either  party  that 
the  trumaction  should  be,  in  effect,  a  mortgage.  There  is  no  absolute  rule 
that  the  covenant  to  reconvey  shall  be  regarded  either  in  law  or  equity  as  a 
defeasance.  The  covenant  to  reconvey,  it  is  true,  may  be  one  fact,  taken  in 
connection  with  other  facts,  going  to  show  that  the  parties  really  intended 
the  deed  to  operate  as  a  mortgage,  but,  standing  alone,  it  is  not  sufficient  to 
woric  that  result.  The  owner  of  the  lands  may  be  willing  to  sell  at  the  price 
agreed  upon,  and  the  purchaser  may  also  be  willing  to  give  his  vendor  the 
right  to  repurchase  upon  specified  terms;  and  if  such  appears  to  be  the  intention 
of  the  parties,  it  is  not  the  duty  of  the  court  to  attribute  to  them  a  different 
intention.  Such  a  contract  is  not  opposed  to  public  policy,  nor  is  it  in  any 
sense  illegal;  and  courts  would  depart  from  the  line  of  their  duties  should 
they,  in  disregard  of  the  real  intention  of  the  parties,  declare  it  to  be  a  mort- 
gage.  'To  deny  the  power  of  two  individuals,'  says  Chief  Justice  Marshall, 
'capable  of  acting  for  themselves,  to  make  a  contract  for  the  purchase  and 
sale  of  lands  defeasible  by  the  payment  of  money  at  a  future  day,  or,  in  other 
words,  to  make  a  sale  with  a  reservation  to  the  vendor  of  the  right  to  repur- 
chase the  same  land,  at  a  fixed  price  and  at  a  specified  time,  would  be  to  trans- 
fer to  the  court  of  chancery,  in  a  considerable  degree,  the  guardianship  of 
adults  as  well  as  infants:*  Convoaifs  Executors  v.  Alexander,  7  Cranch,  237. 

"Conceding  to  parties  the  right  to  contract  in  that  manner,  it  necessarily 
foQows,  that  something  more  than  a  reservation  of  the  right  to  repurchase,  or 
a  covenant  to  reconvey,  must  be  shown  in  order  to  convert  an  absolute  deed 
into  a  mortgage.  There  is  one  fact  which  is  indispensable  for  this  purpose. 
A  mortgage  is  a  security  for  the  performance  of  an  agreement,  which  is  usually 
to  pay  a  sum  of  money.  Leaving  out  of  view  other  agreements  than  those 
for  the  payment  of  money,  it  is  essential  that  there  be  an  agreement,  either 
express  or  implied,  on  the  part  of  the  mortgagor,  or  some  one  in  whose  behalf 
he  executes  the  mortgage,  to  pay  to  the  mortgagee  a  sum  of  money.  If  there 
»  no  debt  there  is  no  mortgage, " 

Where  the  deed  and  bond  to  reconvey  are  not  executed  at  the  same  time, 
it  ia  still  more  clear  that  the  determinalion  of  the  question,  whether  they  con- 
stitute a  mortgage  or  not,  depends  upon  the  intention  of  the  parties,  as  ascer- 
tained from  the  circumstances :  Kerr  v.  Oilmorey  6  Watts,  405;  Kelly  v.  Thomjh 
«»,  7  Id.  401;  WiU(m  v.  Slioenberger,  31  Pa.  St.  295;  Baisch  v.  Oakeley,  68 
Id.  92;  Haines  v.  Thonuon,  70  Id.  434.  In  Wil8<m  v.  Shoenberger,  31  Pa.  St 
293,  it  was  laid  down  that  if  the  deed  aod  bond  were  executed  at  the  same 
time,  the  question  as  to  whether  the  transaction  was  a  mortgage  or  a  sale  was 
one  of  law  for  the  court;  but  that  if  the  bond  was  executed  subsequently  to 
the  deed,  the  question  was  largely  one  of  fact  for  the  jury.  The  intention  to 
fonvey  the  property  as  security  for  a  loan,  must  clearly  appear  to  make  the 
deed  a  mortgage.  Hence,  in  Kelly  v.  Thotnpson,  7  Watts,  401,  where  it  ap- 
peared that  the  bond  was  executed  five  days  after  the  deed,  there  being  no 
«ridenoe  of  a  loon,  it  was  held  that  the  bond  wca  an  independent  contract. 

Pabol  Evidzncs  is  certainly  admissible  in  equity  to  show  the  connection 
between  a  deed  absolute  in  form,  and  a  separate  defeasance,  and  that  the  trans- 
sction  is  in  reality  a  mortgage  and  not  a  sale:  TilUon  y.  MouUon,  23  111.  648; 
BeUenbaugh  v.  Ludvskk,  31  Pa.  St.  131;  Ilainesy.  TJiomaon,  70 Id,  434;  GayY. 
BamUon,  33  CaL  686;  Brown  v.  Holyoke,  53  Me.  9;  or  to  show  that  an  instm- 
ment  executed  as  a  defeasance  has  been  lost  or  destroyed:  Narks  v.  Pell,  1 
Johns.  Ch.  594.  But,  of  course,  where  the  deed  and  bond  on  their  face  con- 
stitute a  mortgage,  parol  evidence  is  inadmissible  to  prove  the  contrary:  Sny- 
^  ▼.  Oriswold,  37  HI  216.  So  in  those  states  where  a  deed  and  bond  to 
Ax.  Dbo.  Vox.,  zvn— 90 


306  OlBSON  V.  TiLTON.  ptfaryland, 

reconvey,  executed  on  the  same  day,  are  held  neceBsarily  to  ooiifltitate  a  mort- 
gage, parol  evidence  is  not  admissible  to  show  that  a  conditional  sale  was,  in 
fact,  intended:  Brotim  v.  Niekle,  6 Pa.  St.  390;  Hainesv.  Thornton,  70  Id.  434. 

Other  Requisites. — ^In  order  to  constitute  a  defeasance,  the  instrument 
must  be  absolutely  delivered  as  such.  If  it  is  deposited  with  a  third  person 
as  an  escrow,  to  be  delivered  to  the  obligee  in  case  of  payment  of  the  money 
within  a  certain  time,  and  the  money  is  not  paid,  there  is  no  mortgage:  Bod' 
well  v.  Webster,  13  Pick  411;  Olendenning  v.  JohnsUm,  33  Wis.  347.  And, 
further,  the  agreement  to  reconvey  must  be  absolute.  If  the  obligor^a  con- 
tract is  optional,  either  to  convey  the  land  or  to  pay  a  sum  of  money,  it  is  no 
mortgage:  FuUer  v.  Pratt,  10  Me.  197. 

No  collateral  promise  or  covenant  to  repay  the  purchase-money  is  necoaoary 
to  constitute  a  deed  and  bond  to  reconvey  a  mortgage:  Rice  v.  Rice,  4  Pick. 
349;  Wharf  v.  Howell,  5  Binn.  499;  Jaquea  v.  Weeks,  7  Watts.  261.  A  con- 
dition  in  the  defeasance,  that  it  shall  be  void  if  the  money  is  not  paid  witliin 
a  given  time,  constitutes  the  transaction  none  the  less  a  mortgage:  Jaque§  v. 
Weeks,  7  Watts,  261.  But  a  defeasance  expressing  an  illegal  condition  ia 
void:  Patterson  v.  Donner,  48  CaL  369. 

Insolyency  as  Gboundfob  AppoiimNO  a  Esoeivbb. — JnBlamY.  Everett^ 
36  Md.  73,  it  was  held  that  the  doctrine  laid  down  in  the  principal  caae,  that 
the  insolvency,  of  one  who  is  in  the  receipt  of  the  rents  and  profits  of  an  es- 
tate in  litigation,  is  a  sufficient  ground  for  the  appointment  of  a  receiver,  did 
not  apply  whero  a  landlord  had  neglected  to  take  the  proper  legal  steps  to  ter- 
minate the  tenancy  of  an  improvident  and  insolvent  tenant,  at  the  expiration 
of  his  lease,  and  a  bill  in  equity  was  filed  to  get  possession  of  the 
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[1  Blaxd's  Ob.  863.J 

On  MonoN  to  Dissolve  an  Injunction,  all  objections  to  the  snfficiency 
of  the  answer  wiU  be  considered. 

If  the  Answer  Denies  the  Facts  upon  which  the  plaintiff's  equity  rasta^ 
the  injunction  must  be  dissolved. 

Affidavit  Mads  in  another  State  verifying  an  answer  in  a  suit  brought 
in  this  state  is  not  within  the  act  of  congress  rogulating  the  authentica- 
tion of  judicial  proceedings  in  other  states. 

8ocH  Affidavit,  if  Made  before  a  Maoist&atb  duly  authorised  to  ad- 
minister an  oath  by  the  laws  of  the  state  whero  it  was  taken,  is  admis- 
sible here,  and  is  considered  as  having  been  taken  under  the  authority 
of  the  court  in  which  the  suit  is  pending. 

Taxing  of  Depositions  and  Affidavits  in  One  State  in  aid  of  judicial  pro* 
ceedingB  pending  in  another,  rests  upon  a  principle  of  comity  between 
the  states. 

Party  Making  a  False  Affidavit  Abroad  for  use  in  judicial  proceedings 
here,  can  not  be  prosecuted  criminally  in  this  state,  but  a  party  uaing 
such  affidavit,  knowing  its  character,  may  be  punished  for  practicing  an 
imposition  upon  the  court. 

Motion  to  disBolve  an  injunction  granted  on  the  filing  of  the 
plaintiff's  bill.     The  defendant  filed  the   present  motion  on 
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pnitiog  in  his  answer,  denying  all  the  equities  of  the  bill.  The 
plaintiff  objected  to  the  answer  as  insufficient,  on  grounds 
which  sufficiently  appear  from  the  opinion. 

Blajid,  Chancellor.  This  motion  for  a  dissolution  of  the  in- 
jonction  standing  ready  for  hearing,  and  the  solicitors  of  the 
parties  having  been  fully  heard,  the  proceedings  were  read  and 
oonddered. 

It  appears  that  the  defendant  is  a  resident  of  the  state  of 
Delaware,  where,  after  subscribing  his  name  to  his  answer,  he 
Bwore  to  its  truth,  which  acts  are  certified  by  the  judge  in  these 
words:  "  Sworn  and  subscribed  this  twenty-sixth  day  of  April, 
A.  D.  1827,  before  Kensey  Johns,  chief  justice  of  the  supreme 
ooart  of  the  state  of  Delaware."  To  which  is  subjoined  a  cer- 
tificate in  the  usual  form  by  the  clerk  of  New  Castle  county,  in 
the  state  of  Delaware,  that  £ensey  Johns  was  then  chief  justice. 

It  was  objected  that  the  answer  was  insufficient;  was  not 
properly  sworn  to;  and  that  the  certificate  was  not  in  the  form 
prescribed  by  the  act  of  congress  of  the  twenty-sixth  of  May, 
1790,  c.  11,  prescribing  the  mode  of  authenticating  records 
and  judicial  proceedings  from  the  other  states  of  the  Union. 
In  answer  to  which  it  was  urged  that  the  answer  was  entirely 
Boffieient,  and  that  the  latter  objections  could  not  now  be  made. 
On  the  hearing  of  a  motion  to  dissolve  an  injunction,  objections 
of  ereiy  kind  to  the  answer  may  be  made,  and  are  then  in  order. 
Because  the  motion  itself,  in  its  veiy  nature,  is  founded  upon 
the  conectness  and  sufficiency  of  the  answer  in  every  particular. 
Hence,  the  plaintiff  may,  on  the  very  day  of  hearing  the  motion, 
file  exceptions  to  the  answer,  and  have  them  then  beard  and 
decided  upon.  The  defendant  can  have  no  cause  to  complain 
of  surprise,  because,  by  his  motion,  he  calls  upon  the  plaintiff 
to  dbow  cause  why,  after  having  well  and  sufficiently  answered 
the  bill,  the  injunction  should  not  be  dissolved.  And  having 
thus  planted  himself  upon  the  sufficiency  of  his  answer  at  that 
time,  and  for  that  purpose,  he  stands  pledged  to  sustain  it  in 
all  respects;  or  he  must  fail  in  his  motion:  Eden,  Inj.  78; 
Alexander  v.  Alexander,  MS.,  thirteenth  December,  1817.  All 
the  objections  that  have  been  made  are,  therefore,  now  in  season, 
and  must  be  decided  upon. 

The  act  relied  upon  to  show  the  insufficiency  of  the  certificate 
is  one  of  those  laws  passed  by  congress,  in  pursuance  of  the 
power  delegated  to  them  by  the  first  section  of  the  fourth  arti- 
cle of  the  constitution  of  the  United  States.  That  delegation  of 
power  enables  congress  to  prescribe  the  manner  in  which  the 
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public  acts,  the  records  and  the  judicial  proceedings  of  eyeiy 
other  state  shall  be  preyed,  and  the  effect  thereof  in  this  state; 
but  the  affidavit  and  certificate  appended  to  this  answer  are  not 
in  any  sense  public  acts,  records  or  judicial  proceedings  of 
Delaware.  They  are  parts  of  a  judicial  proceeding  of  Maryland; 
such  as  have  been  called  for  and  authorized  by  the  usage  and 
law  of  Maryland,  not  of  Delaware. 

According  to  the  long  established  practice  of  this  court  in 
various  cases,  some  of  which  have  been  recognized  by  legislatiye 
enactments:  1797,  c.  114,  s.  5;  it  will  act  upon  the  evidence 
derived  from  affidavits  taken  in  a  foreign  country.  Prior  to  the 
revolution  a  dedimua  was  always  sent  to  obtain  an  answer  from 
a  defendant  resident  in  any  of  the  neighboring  colonies  or  in  a 
foreign  state:  Chan.  Pro.,  lib.  D.  D.,  No.  J.,  folios  6,  59,  etc.; 
and  now  commissions  are  often  sent  to  other  states  of  thia 
Union:  Hunt  v.  WiUiama,  Taylor,  818;  and  into  foreign  na- 
tions to  take  testimony,  where  the  commissioners  must  be 
sworn  by  some  magistrate  of  the  place,  before  they  can  proceed 
to  act.  So  an  affidavit  verifying  the  truth  of  an  answer,  made 
before  a  magistrate  duly  authorized  to  administer  an  oath  in  the 
country  where  the  respondent  resides,  has  long  been  admitted 
as  sufficient.  The  acts  of  foreign  magistrates  in  all  such  cases 
are,  however,  considered  as  having  been  done  under  the  author^ 
ity  of  this  court,  and  as  deriving  their  sanction  from  the  judicial 
power  of  this  state,  not  from  that  of  a  foreign  state;  for,  stand* 
ing  unconnected  in  the  foreign  state,  with  that  to  which  they 
relate  here,  they  would  be  there  wholly  imintelligible  and  inoper- 
ative. This  interchange  of  courtesies,  in  aid  of  judicial  proceed- 
ings, seems  to  be  as  common  among  the  nations  of  Europe  as  it 
is  with  the  several  states  of  our  Union :  Dalmer  v.  Barnard,  7 
T.  R.  251;  Ex  parte  Worsleij,  2  H.  Bl.  275;  Omealey  v.  NeiceU, 
8  East,  364;  Hornby  v.  Pemberton,  Mosely,  58;  Oason  v.  Words-- 
worth,  2  Ves.  335,  336;  Garvey  v.  Hibbert,  1  Jac.  &  Walk.  180; 
Braham  v.  Bowes,  Id.  296.  And  in  all  such  cases  it  would  seem 
that  the  comity  of  nations  is  ccurried  so  far,  that  the  public  func- 
tionaries will  not  only  suffer  the  commission  to  be  executed  by 
the  commissioners  to  whom  it  is  sent,  but,  if  necessary,  will  com- 
pel a  witness  to  appear  and  testify,  so  that  his  deposition  may 
be  taken,  and  returned  to  the  tribunal  of  the  foreign  nation 
whence  the  commission  emanated:  Young  v.  Catssa,  3  Eccle.  Bep. 
417;  MitcheU  v.  SmUh,  1  Paige,  287;  Mitf.  Plea,  186,  notes. 

The  tribunals  of  this  state  have  often  found  it  necessary  to 
ask  the  assistance  of  the  judicial  power  of  the  other  states  of  our 
Union  or  of  foreign  countries,  to  procure  testimony  to  obtain 
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the  means  of  administering  justice.  And  in  doing  so,  those 
courts  alone  who  ask  or  accept  such  assistance  can  have  the 
aathoritj  to  regulate  its  nature,  form  and  extent.  And  they 
have  accordingly  laid  it  down  as  a  general  rule,  that  such  acts, 
although  varying  in  form  in  each  case  according  to  drcum- 
stances,  must  yet  contain  all  the  requisites  essential  to  such  acta 
when  done  here:  Tidd  Pr.  156.  But  the  court,  in  such  cases, 
is  not  called  on  to  give  any  faith  or  credit,  or  to  pass  any  opin- 
ion upon  the  effect  of  a  judicial  proceeding  of  another  state.  If 
it  were,  then  that  matter  having  been  regulated  by  the  consti- 
tution and  laws  of  the  United  States,  it  certainly  would  be 
boand  to  submit  to  those  regulations  so  far  as  they  applied. 
But  the  question,  how  far  this  court  will  ask  for  or  accept  of 
affidavits  taken  in  another  state  as  the  medium  of  that  evidence, 
without  which  it  will  not  act,  is  one  of  a  totally  different  nature 
from  that  which  involves  the  verity  or  effect  of  a  judicial  pro* 
ceeding,  which  had  been  originated  and  completed  entirely  ii> 
another  state,  and  with  the  formation  of  which  it  could  have  no 
eoncem.  The  constitution  and  act  of  congress  of  the  United 
States,  therefore,  can  have  no  bearing  upon  the  subject  now  un-- 
dor  consideration. 

With  regard  to  the  afiSdavit  to  this  answer,  it  is  certainly  not 
eouched  in  phraseology  as  full  and  exact  as  it  ought  to  have 
been;  but  it  is  conceived  to  be  expressed  in  terms  sufficiently 
dear  and  strong  to  sustain  a  prosecution  for  perjuiy,  if  it  had 
been  made  in  this  state,  and  the  answer  had  been  found  to  be  false 
in  any  material  particular.  And  although,  as  it  would  seem,  no 
such  prosecution  could  be  sustained  here  upon  a  false  oath 
taken  in  another  state,  however  correct  and  positive  the  affida- 
vit might  have  been;  yet  the  parties  may,  should  the  answer  turn 
oat  \x>  be  false,  or  the  affidavit  be  ascertained  to  be  spurious,  be 
pimished  for  practicing  an  imposition  on  the  court:  Omealy  v. 
SisweU,  8  East,  372. 

These  preliminary  objections  being  removed,  it  appears,  ou  a 
careful  consideration  of  the  answer,  that  it  is,  in  all  respects, 
sufficient,  and  that  it  has  completely  sworn  away  all  the  equity 
of  the  complainant's  bill. 

I  know  of  no  such  rule  as  that  which  was  insisted  on  by  the 
plaintiff's  solicitor,  that  where  the  facts  on  which  the  complain- 
ant's equity  rests  are  alike  within  the  knowledge  of  both  par- 
ties, and  the  allegation  of  them  by  each  in  an  opposite  bearing 
is  equally  positive,  the  injunction  must  be  continued.  The  rule 
is,  that  on  a  motion  to  dissolve,  the  facts  on  which  the  plaint- 
iff's equity  rests  must  be  admitted  or  not  denied,  or  he  can  not 
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obtain  a  oontmuance  of  the  injunction;  bat  if  they  are  positiTely 
denied  bj  the  answer,  the  injunction  must  be  dissolved :  Eden, 
Inj.  86.  There  may  be  exceptions  to  this  rule,  but  this  case  is 
not  one  of  them. 

Whereupon  it  is   ordered,  that  the  injunction  heretofore 
granted  is  hereby  dissolved. 

Exceptions  to  Answse  on  Motion  to  Dibbolvb  Injunction. — ^The  mlt 
here  laid  down  that  at  the  hearing  of  a  motion  to  diaaolve  an  injnnctiooy  the 
plaintiff  may  except  to  the  Bufficiency  of  the  answer  was  re-aflinned  in 
Salmon  v.  ClageU,  3  Bland.  132,  where  the  chancellor  said:  "However  it 
may  be  in  the  English  courts  in  this  particular,  Eden  on  Injunctions,  73^  78, 
it  has  long  been  the  practice  of  this  court  to  hear  and  decide  on  the  motion 
to  dissolve,  and  the  exceptions  to  the  answer,  at  the  same  time:  Alexander  ▼. 
Alexander,  Dec.  13,  1817;  Oibeon  v.  TiUon,  1  Bland,  353;  and  I  shall,  here- 
after consider  it  as  finally  settled  here  that  the  motion  to  dissolve,  and  all 
exceptions  to  the  answer  which  may  then  be  filed,  shall  be  taken  up  and  de- 
cided upon  at  the  same  time;  not,  however,  denyiugto  the  plaintiff  the  right, 
for  the  purpose  of  obtaining  a  sufiScient  answer,  to  the  full  extent  required 
by  the  bill,  to  except  to  the  answer  within  the  proper  time,  after  the  motion 
for  a  dissolution  of  the  injunction  has  been  disposed  of."  But  in  1835  a 
statute  was  enacted  providing  for  the  taking  of  the  testimony  with  respect 
to  the  allegations  of  the  bill  to  be  returned  on  the  day  fixed  for  the  hearing 
of  the  motion  for  dissolution,  and  it  was  subsequently  held  that  the  role  con- 
cerning the  admissibility  of  exceptions  to  the  answer  at  the  hearing  of  the 
motion  was  modified  by  this  act. 

Thus,  in  Belt  v.  Blackhum^  28  Md.  227,  it  appeared  that  an  appeal  had 
been  taken  from  an  order  granting  an  injunction;  that  the  order  was  affirmed 
and  the  cause  remanded;  that  the  case  was  reinstated,  a  day  fixed  for  the 
hearing,  and  leave  granted  to  take  proof;  that  evidence  was  taken,  upon 
due  notice,  on  both  sides;  that  new  parties  were  added,  and  further  proceed- 
ings were  had;  and  that  at  this  stage  of  the  cause,  two  and  a  half  yean  after 
the  answer  wa^  filed,  exceptions  thereto  were  for  the  first  time  taken,  and  it 
was  held  that  they  could  not  be  considered.  The  opinion  was  delivered  by 
Eobinson,  J.,  who  said:  "  To  permit  exceptions  to  be  filed  to  the  answer  at 
this  stage  of  the  cause,  would  be  to  grant  not  only  an  indulgence  anreaaon- 
able  in  itself,  and  to  encourage  vexatious  delays  in  the  proeeoution  of  auiti^ 
but  it  would  be  manifestly  unjust  to  the  defendants  who  have  incurred  th« 
expense  of  taking  proof,  upon  the  well  grounded  belief  that  the  case  was  to 
be  heard  upon  its  merits.  The  cases  of  Oibwn  v.  TUUm,  I  Bland,  353;  and 
Salmon  v.  ClageU,  3  Id.  126,  relied  on  by  counsel  for  appellants,  are  not  in 
conflict  with  these  views.  These  cases  were  decided  previous  to  the  passage 
of  the  acts  of  1835,  chapters  346  and  380,  authorizing  parties  to  take  proof; 
and  when  on  a  motion  to  dissolve  an  injunction,  the  court  was  confined  ab- 
solutely to  the  bill  and  answer.  The  motion,  therefore,  in  the  language  of 
the  chancellor,  '  in  its  v6ry  nature  was  founded  upon  the  correctness  and 
sufficiency  of  the  answer.'  In  such  a  case,  the  defendant  could  not  object  to 
the  filing  of  exceptions  to  the  answer  at  the  hearing,  because  *  having  planted 
himself  upon  the  sufficiency  of  his  answer,  at  that  time  and  for  that  purpose, 
he  stands  pledged  to  sustain  it  in  all  respects,  or  he  must  fail  in  hia  motioo.' 
In  this  case,  therefore,  the  answer  must  be  taken  free  from  all  o1 
either  on  account  of  *  irregularity  or  insufficiency.'  " 
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[1  BULXD'B  Go,  870.] 

BoiT  Dnniiww>  B7  Plazntivf  nr  hbb  IXotagb,  throagh  the  ondne  iiifluenoe 
d  the  deCendjmt;  will  be  rdnstated  and  directed  to  be  oondacted  by  her 
solicitors  in  her  name,  subject  to  the  control  of  the  coort. 

OoOBT  MAT  Pbotbct  A  PLAiNTnTF  IN  DoTAOB  from  all  personal  restraint  and 
imdae  influence  without  a  writ  de  Utnatieo  inquirendo,  and  may,  if  neoes- 
nzy,  appoint  a  receiver  to  protect  the  property  in  litigation. 

HiBi  WsAKinEBS  OF  MiND,  without  imposition  or  fraud,  forms  no  ground 
for  vacating  a  contract;  but  if  there  be  any  unfairness  in  the  transaction, 
the  mental  imbecility  of  the  party  may  be  taken  into  the  account  to 
show  such  fraud  as  will  annul  the  contract. 

CoHTRACT  OF  Ons  WHOLLY  NoN  GoMPos  MsNTia  is  utterly  void. 

Kaxoc  that  a  Mah  shall  not  STULTorr  TTT^«nET.»  by  his  own  plea  for  the 
pnipose  of  avoiding  his  deed,  is  not  a  part  of  the  law  of  Maryland. 

ImocT  is  the  condition  of  one  who  from  his  birth  has  never  had  the  least 
glimmering  of  reason;  it  is  not  a  derangement  of  the  mind,  but  a  total 
absence  of  all  mind. 

Dbjbiux  is  that  state  of  the  mind,  produced  by  bodily  disease,  in  which  it 
acts  without  being  directed  by  the  power  of  volition,  which  is  wholly 
or  partially  suspended,  and  is  regarded  by  the  law  as  a  species  of  in- 
teUeetual  eclipse. 

Ldbaot  is  that  condition  or  habit  of  the  mind  in  which  it  is  directed  by  the 
will,  but  is  wholly  or  partially  misguided  or  eironeously  governed;  or  it 
is  an  impairment  of  one  or  more  of  the  mental  faculties,  accompanied  by 
or  inducing  a  defect  in  the  power  of  comparison. 

DoTAOX  is  that  feebleness  of  the  mental  faculties  which  proceeds  from  old  age. 

IfmAL  TiiBW,sn.iTY  is  a  condition  approaching  that  of  one  who  is  nan  compoi 
maitU,  and  is  analogous  to  childishness  and  dotage. 

CncumrANCcs  Coupled  with  Mental  Weakness,  which  will  afford  suffi« 
dsnt  evidence  of  fraud  to  vacate  a  contract,  considered. 

DkiD  Made  bt  One  in  he&  Dotage,  conveying  all  her  property,  without 
consideration,  to  her  daughter,  should  be  set  aside  where  it  does  not  ap- 
pear ever  to  have  been  in  the  grantor's  hands,  or  to  have  been  read  by  or 
to  her,  but  was  produced  rfrom  the  grantee's  possession  and  executed  at  a 
time  when  the  grantor  was  suffering  from  an  attack  of  disease  grievously 
affecting  her  mental  faculties. 

Vkaub  and  Deceit  bt  One  who  is  Trusted  are  most  odious  in  law. 

Where  a  Testtator  is  Induced  to  Omit  a  Bequest  or  devise,  which  he 
had  expressed  an  intention  of  inserting  in  his  will  in  favor  of  a  particular 
person  by  the  pronuse  of  another  to  give  to  such  person  the  same  amount 
of  property,  or  to  provide  for  him  in  some  other  manner,  such  promise 
may  be  enforced  in  equity  at  the  suit  of  the  person  for  whose  benefit  it 
was  made. 

Mere  Expbessions  ojt  Benevolent  Intentions,  founded  upon  no  considera- 
tion, are  not  enforceable  in  equity. 

AmRMAnvB  Relief  to  a  Defendant,  not  responsive  to  the  prayer  of  the 
phuntifTs  bill,  may  be  decreed  where  the  equities  of  the  whole  ease  dis« 
dosed  by  the  pleadings  and  proofs  require  it. 
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Bbcbxeino  Convetakcb  whsrs  Pabtt  is  Imooxpstknt. — Where  a  party  re- 
goired  to  make  a  oonyeyanoe  ia  mentally  incapable  of  contracting^  the 
oonrt  in  ita  decree  may  appoint  a  goardian  to  make  the  conveyance  in 
sach  party's  name. 

Suit  Abated  bt  ths  Death  of  a  party  after  a  decree  affecting  both  real  and 
personal  estate  must  be  reviyed  by  or  against  both  the  heirs  and  penonal 
representatives,  in  order  to  embrace  the  whole  subject  of  the  decree. 

HxiBS  OB  Peb.ional  Repbbbkntativbs  kat  Bevivb  and  prosecnte  a  suit  thus 
abated  after  decree  to  the  extent  of  their  respective  interests,  but  no 
farther. 

Suit  xat  bb  Rbvivkd  to  Bbooybb  Costs  taxed  and  allowed  to  a  deceased 
plaintiff  as  a  liquidated  and  decreed  debt  patmiTig  to  the  personal  repre- 
sentative. 

Bill  filed  by  Colegate  D.  Owings  against  her  daaghter  Chaiv 
lotte  C.  D.  Owings  to  set  aside  a  deed  from  the  former  convey- 
ing all  her  property  to  the  latter  on  the  gronnd  that  the  said 
deed  was  without  consideration  and  was  procured  by  fraud,  im- 
position and  false  pretenses  practiced  on  the  plaintiff,  she  being 
at  the  time  deprived  of  the  proper  use  of  her  faculties  by  reason 
of  extreme  age  and  ill  health.  The  answer  denied  all  the  allega- 
tions of  the  bill,  and  aUeged  that  the  deed  was  made  in  pursu- 
ance of  a  promise  made  by  the  plaintiff  to  the  defendant's  f ather, 
a  short  time  before  his  death,  to  provide  for  the  defendant, 
whereby  defendant's  father  had  been  induced  to  omit  the  de- 
fendant from  his  will.  A  general  replication  to  the  answer  was 
filed.  The  facts  are  stated  in  the  opinion  of  the  chancellor  on 
the  final  hearing. 

A  commission  having  been  issued  to  take  testimony,  before  it 
was  returned,  the  plaintiff  came  to  Annapolis  with  the  defendant 
and  filed  a  written  order  directing  the  register  to  dismiss  the 
bill,  which  was  done  accordingly.  The  plaintiff's  solicitors  sub- 
sequently filed  a  petition  supported  by  afiSdavits  stating  that 
the  plaintiff,  though  not  a  lunatic,  was  incapable  of  transacting 
business,  and  that  the  order  dismissing  the  bill  was  procured  by 
the  defendant  by  fraudulent  practices  and  undue  influence,  and 
praying  that  the  bill  be  reinstated  and  a  guardian  appointed  to 
prosecute  the  suit  for  the  plaintiff,  and  that  such  other  order  be 
made  as  the  case  might  require.  The  chancellor  made  an  order 
that  testimony  might  be  taken  on  the  points  involved  in  the  ap- 
plication, that  the  plaintiff  should  be  personally  nresent  at  the 
hearing,  and  that  in  the  mean  time  she  should  not  ne  taken  from 
her  home  so  as  to  subject  her  to  any  inconvenience  or  to  en- 
danger her  health,,  etc.  Proofs  having  been  taken,  the  applica> 
tion  was  brought  to  a  hearing  April  17, 1827. 
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BuiiD,  Chancellor.  The  matter  of  the  petition  to  reinstate 
this  ca8e  standing  ready  for  hearing  the  solicitors  of  the  parties 
were  folly  heard;  all  the  proceedings  and  proofs  were  read,  and 
the  plaintiff,  Golegate  D.  Owings,  having  been  brought  into  the 
presence  of  the  chancellor,  he  interrogated  and  conversed  vrith 
her  as  to  the  subject  in  controversy  and  also  on  various  matters 
having  a  tendency  toward  or  connected  with  it.  All  of  which 
the  chancellor  has  deliberated  upon  and  maturely  considered. 

The  case  is  of  a  peculiar  and  extraordinary  nature.  It  is  not 
alleged,  nor  does  it  in  any  way  appear,  that  at  the  institution  of 
this  suit  anything  was  done  that  ought  not  to  have  been  done; 
or  that  this  proceeding  was  an  improper  one  with  a  view  to  the 
rights  and  interests  of  the  plaintiff:  Warin(U)y  v.  Warlnaby,  Jac. 
Bep.  377.  A  doud  has  been  impending  over  the  title  to  the 
property  mentioned  in  the  proceeding  which  threatens  to  gather 
and  thicken  by  delay.  The  means  of  dispersing  it,  the  proofs 
in  relation  to  the  controversy,  may  be  more  entirely,  readily  and 
cheaply  obtained  now  than  at  any  future  period;  therefore,  jus- 
tice as  well  as  the  peace  and  interests  of  all  concerned  seem 
strongly  to  require  that  the  suit  which  has  been  begun  should 
be  reinstated,  and  now  prosecuted  with  as  little  delay  as  may  bo 
to  a  final  decision  upon  its  merits,  as  prayed  by  the  petition:  1 
CoU.  Idiots,  80;  Holman  v.  Eolman,  3  Desau.  210. 

The  order  for  dismissing  it  was  given  before  the  return  of  the 
commission  for  taking  testimony,  and  as  it  would  seem  before 
all  the  testimony  pertinent  to  the  matter  and  within  reach  of  the 
parties  had  been  taken.  For  it  appears  that  some  of  the  proofs 
collected  under  the  petition  might  be  brought  to  bear  upon  the 
principal  case.  I  therefore  deem  it  improper  at  this  stage  of  the 
proceedings  more  fully  to  explain  the  reasons  which  have  brought 
me  to  the  conclusion  that  the  case  should  be  reinstated,  lest,  in 
doing  80, 1  might  be  supposed  to  intimate  any  opinion  which 
should  be  reserved  until  the  final  hearing. 

It  is  not  my  intention  to  say  anything  as  to  the  commence- 
ment of  the  decline  of  the  mental  energy  of  the  plaintiff;  or  to 
speak  of  the  lucid  intellectual  efforts  she  may  be  now  capable  of 
making;  but  although  it  does  not  appear  to  be  altogether  settled 
according  to  the  EngUsh  authorities  that  a  writ  in  the  nature  of  a 
writ  de  lunaiico  inquirendo  can  be  issued  against  any  one  who  is 
merely  in  a  state  of  dotage:  Levingy.  Caver/i/,Prec.Ch.229;  WdWs 
Mse,  cited  3  Atk.  173;  Eidgeway  Y.Darwin,  8  Ves.  66;  Ex  parte 
Crammer,  12  Id.  446;  In  re  ^oZme8,4  Buss.  182;  2  Madd.  Ch.  732, 1 
deem  it  proper  to  observe  that  from  the  proofs  of  the  present  con- 
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ditioQ  of  the  plamttff 'b  mental  faculties  I  shall  regard  her  as  com^ 
pletely  under  the  especial  protection  of  the  court  as  she  can  be, 
«hort  of  her  being  f  ormall  j  placed  under  its  guardianship  hy  a  regu- 
lar course  of  judicial  proceeding :  DonegaPs  ca$e,  2  Yes.  408 ;  Wari^ 
naJby  y.  Wartnaby^  Jac,  Bep.  377;  WkUehom  y.  Hinea,  1  Munf. 
€57 ;  1  Coll.  Idiots,  66, 67.  I  shall  expect  that  she  shall  be  sub- 
jected to  no  manner  of  improper  restraint  or  disagreeable  influ* 
ence  not  indispensably  necessary  for  her  welfare.  If  neoeesaiy, 
and  it  should  be  asked,  the  rents  and  profits  of  the  property  in 
controyersy  may  be  applied  under  the  direction  of  the  court  to 
her  support  and  benefit  until  a  final  decree  can  be  had.  And  as 
an  imbecile  adult  may  be  permitted  to  sue  here  by  his  next  friend : 
1  Mont.  Dig.  39, 1  shall  allow  this  suit  to  be  henceforward  con* 
ducted  by  the  solicitors,  by  whom  it  was  instituted,  in  the  name 
of  this  plaintiff,  subject,  howeyer,  to  the  control  of  the  court 
should  there  be  any  occasion  for  its  interference :  Chambers  t. 
Donaldson,  9  East,  471 ;  Homer  y.  Marshall,  6  Munf.  466.  Where- 
upon it  is  ordered  that  the  said  suit  heretofore  instituted  in  this 
court  by  Colegate  D.  Owings  against  Charlotte  C.  D.  Owings, 
which  was  dismissed  on  the  thirty-first  day  of  August  last  by 
order  of  the  said  plaintiff,  be  and  the  same  is  hereby  reinstated 
in  all  respects  as  it  stood  before  it  was  dismissed.  And  it  is 
further  ordered  that  the  commission,  with  the  testimony  taken 
under  it,  which  was  returned  and  filed  on  the  sixth  day  of  No- 
vember last,  stand  and  be  available  in  the  said  case,  subject  to 
all  legal  exceptions,  in  like  manner  as  if  the  same  had  been 
returned  and  filed  before  the  case  had  been  dismissed. 

It  was  subsequently  agreed  by  the  solicitors  of  the  parties 
that  the  testimony  taken  on  the  hearing  of  the  application  to 
reinstate  the  cause  should  be  used  on  the  final  hearing.  The 
plaintiff's  solicitors  afterwards  filed  a  representation  that  while 
the  plaintiff  was  living  in  peace  and  comfort  with  one  of  her 
daughters,  who  took  her  to  a  camp-meeting,  the  defendant,  in 
a  rude  and  covert  manner,  took  her  in  a  carriage  and  conveyed 
her  to  Baltimore  and  placed  her  without  her  consent  in  a  board- 
ing house,  where  she  was  not  comfortably  cared  for.  The 
plaintiff's  solicitors,  therefore,  suggested  that  the  plaintiff's  per^ 
son  should  be  confided  to  her  daughter,  Mrs.  Nesbit,  and  that 
a  receiver  should  be  appointed  for  her  property.  The  chancel- 
lor delivered  the  following  opinion  on  this  application:  • 

Bland,  Chancellor.  The  chancellor  has  read  and  considered 
the  statement  filed  and  submitted  this  day  by  Messrs.  Winches* 
ter  and  Gwinu,  the  solicitors  of  the  plaintiff. 
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On  passing  the  order  for  reinstating  this  case,  it  seemed 
doubtful  whether  the  plaintiff  was  then  in  sach  a  state  of  dotage 
IB  to  warrant  the  issuing  of  a  writ  de  lanalico  inquirendo.  Such 
a  writ  was  not  asked  for  by  any  one.  The  expression  of  an 
opinion  to  that  extent,  therefore,  was  not  then  considered  neces- 
Baiy;  and  it  was  deemed  best  to  leave  the  question  as  to  the 
conunencement  and  nature  of  her  mental  imbecility,  as  regards 
the  matter  in  dispute,  to  be  determined  at  the  final  hearing. 
Upon  mature  deliberation,  it  seemed  at  that  time,  however,  to 
be  within  the  scope  of  the  powers  of  this  court  to  protect  the 
plaintiff,  withoat  the  intervention  of  a  writ  de  luncUico  inqui- 
rendOf  from  all  personal  restraint  or  undue  influence  in  any  way 
or  by  any  one;  and  also  by  the  appointment  of  a  receiver,  or 
otherwise,  to  protect  the  property  in  litigation  from  waste,  and 
to  have  its  proceeds  applied  to  her  support  until  the  matter  in 
controversy  could  be  heard  and  determined.  With  a  view, 
therefore,  as  speedily  as  possible  to  release  this  aged  plaintiff 
bom  all  improper  restraint,  and  of  placing  her  in  a  condition 
of  nndisturbed  comfort,  and  of  having  the  property  in  dispute 
taken  care  of,  it  is  ordered  that  any  two  or  more  of  the  medi- 
cal professors  of  the  university  of  Maryland  who  have  not  here- 
tofore expressed  any  opinion  upon  the  intellectual  condition  of 
the  said  plaintiff,  Colegate  D.  Owings,  be  and  they  are  hereby 
authorized  and  requested  to  visit  and  converse  with  her;  and 
that  she  be  permitted,  without  the  least  molestation  or  undue 
perauasion  whatever  from  any  one,  forthwith,  or  at  any  time, 
to  go  and  dwell  in  the  house  of  any  one  willing  to  receive  her, 
as  maj  be  thought  proper  or  advisable  by  the  said  physicians, 
or  a  majority  of  them.  And  the  said  physicians  shall  as  soon 
as  practicable  make  report  to  this  court  of  their  proceedings, 
and  of  their  opinion  of  the  health  and  present  intellectual  con- 
dition of  the  said  plaintiff:  Ridgeway  y.  Darwin,  8  Yes.  67;  Ex 
parte  Ibndinsan,  1  Yes.  &  Bea.  59;  Shelf.  Lun.  62,  399.  And 
it  is  farther  ordered  that  the  matter  of  the  said  representation 
of  the  said  solicitors  be  finally  heard  and  disposed  of  on  the 
twenty-third  day  of  October  next.  Provided  a  copy  of  this  or- 
der, together  with  a  copy  of  the  said  representation,  be  served 
on  the  said  defendant,  or  her  solicitor,  on  or  before  the  twenty- 
fourth  instant.  Each  party  is  allowed  to  take  depositions  be- 
fore any  justice  of  the  peace,  or  the  commissioners  of  this  court 
in  the  city  of  Baltimore,  to  be  read  in  evidence  at  the  hearing 
of  this  matter  on  giving  two  days'  notice  as  usual. 
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The  case  was  afterwards  brought  to  a  final  hearing,  when  the 
chancellor  deliyered  his  opinion  as  follows: 

"Blaxd,  Chancellor.  This  case  standing  ready  for  hearings 
and  having  been  sabmitted,  without  argument  or  notes,  ih» 
proceedings  wese  read  and  considered. 

The  bill  charges  that  the  deed  of  the  fifteenth  of  June,  1824» 
was  obtained  by  combination  and  fraud,  which,  of  itself,  if  trae» 
would  afford  a  sufficient  ground  for  the  relief  prayed.  But  this 
allegation  is  especially  bottomed  upon  the  statement  that  at 
the  time  the  deed  was  executed,  the  plaintiff  had  been  deprived 
of  her  intellectual  faculties;  and  that  she  was  then  in  truth 
entirely  non  compos  mentis,  either  from  great  age,  or  by  reason 
of  the  disorder  under  which  she  was  then  suffering.  She 
makes  her  own  incapacity  the  chief  basis  of  her  prayer  for  relief. 
But  according  to  a  maxim  of  the  English  law  no  man  can  be 
allowed  to  stultify  himself  for  the  purpose  of  avoiding  his  owu 
deed:  Beverley's  case,  4  Co.  123.  If  we  are  bound  by  thia 
maxim,  and  it  be  an  established  principle  of  our  law,  it  is  evi* 
dent  that  everything  in  this  case  which  can  be  considered  as  at 
variance  with  it  must  be  rejected;  and  we  must  be  confined  to 
that  alone  which  relates  to  the  allegations  of  fraud,  in  total  ex- 
clusion of  everything  respecting  the  plaintiff's  personal  dis- 
ability occasioned  by  her  alleged  insanity. 

The  application  of  this  maxim  to  this  case,  therefore,  meeta 
us  here  as  a  preliminary  inquiry.  Can  the  unfortunate  or 
afflicted  party  himself  make  his  own  insanity  a  fountain  of  re- 
lief or  defense?  Is  it  a  principle  or  maxim  of  the  law  of  Mary- 
land ''  that  no  man  of  full  age  shall  be  in  any  plea  to  be  pleaded 
by  him  received  by  the  law  to  stultify  himself,  and  disable  his 
own  person  ?"  Beverley's  case,  4  Co.  123.  I  have  not  been  able 
tx)  find  any  adjudged  case,  or  other  respectable  authority,  show- 
iDg  iu  what  manner  this  maxim  has  been  received,  or  whether 
it  has  ever  been  adopted  or  rejected  in  this  state.  Therefore, 
whether  it  ought  to  be  now  received  or  rejected  must  depend 
upon  the  nature  Qf  the  reasons  and  the  policy  by  which  it  ia 
sustained. 

In  England  it  is  said  that  the  process  of  this  notion  is  some- 
what curious,  and  although  it  has  been  handed  down  as  settled 
law,  yet  that  later  opinions,  feeling  the  inconvenience  of  the 
rule,  have  in  many  points  endeavored  to  restrain  it:  2  BL 
Com.  291;  Thompson  v.  Leash,  3  Mod.  301;  1  Ld.  Baym.  SJ3; 
2  Str.  1104.  This  maxim  has  received  the  entire  approbation 
of  few  of  the  English  lawyers,  and  by  many  of  them  it  has  been 
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not  only  questioned,  bat  seyerely  reprobated:  1  ColL  Idiots, 
406;  Coop.  Med.  Jur.  377.  It  is  alleged  to  have  been  set  up 
in  defiance  of  natural  justice  and  the  universal  practice  of  all 
the  civilized  nations  in  the  world:  1  Fonb.  48.  It  has  been 
shown  from  the  most  unquestionable  authority  that  the  ancient 
common  law,  without  deviation,  down  to  about  the  year  1330. 
recognized  the  right  of  the  party  himself  to  rely  upon  and  prove 
his  own  insanity  as  a  means  of  avoiding  any  contract  made 
dniing  his  insanity:  F.  N.  B.  466;  1  Pow.  Cont.  19.  And  in 
a  case  which  was  decided  about  the  year  1420,  it  appears  that 
the  plaintiff  was  permitted  to  allege  as  the  ground  of  the  relief 
he  asked  and  obtained,  that  he  was  of  great  age,  and  that  his 
discretion  many  times,  and  for  the  most  part,  had  passed  away 
from  him,  and  that  the  bargain  had  been  made  when  he  was 
oat  of  himself:  1  Lond.  Jurist,  340.  It  is  said  by  one  of  the 
most  eminent  of  the  English  judges,  sitting  in  an  ecclesiastical 
court,  that  it  is  perfectly  clear  in  law  that  a  party  may  come 
forward  to  maint>ain  his  own  past  incapacity,  and  also  that  a 
defect  of  incapacity  invalidates  the  contract  of  marriage  as  well 
18  any  other  contract:  Turner  v.  Meyers,  1  Hagg.  Con.  Bep. 
414.  After  the  most  solemn  and  deliberate  investigation,  this 
maxim  has  been  rejected  in  Connecticut;  and  in  New  York  and 
Tiz^^inia  it  seems  to  have  been  put  aside  as  unworthy  of  the  least 
consideration  or  notice:  W^)9ier  v.  Woodford,  3  Day,  90;  Rice 
V.  Peel,  15  Johns.  603;  Homer  v.  MarshaU,  6  Munf.  466. 

Mere  weakness  of  mind  alone,  without  imposition  or  fraud, 
forms  no  ground  for  vacating  a  contract.  But  if  there  be  any  un- 
fairness in  the  transaction,  then  the  intellectual  imbecility  of  the 
party  may  be  taken  into  the  estimate,  to  show  such  fraud  as 
▼ill  afford  a  ground  for  annulling  it.  Courts  of  justice,  dis- 
claiming all  pretension  to  measure  men's  capacities,  recognize 
no  l^ol  distinction  but  that  which  is  drawn  between  persons  of 
sound  mind,  and  those  who  are  non  compos  mentis.  All  persons 
in  the  former  condition  of  mind,  not  otherwise  disqualified, 
may  make  a  valid  contract;  but  all  contracts  made  by  those  in 
the  latter  situation  are  deemed  utterly  void:  1  Fonb.  QQ,  And 
yet,  according  to  this  maxim,  no  man  can  be  allowed  to  stultify 
himself;  that  is,  to  show  that  he  had  not  merely  a  weak  mind, 
hat  that  he  was  absolutely  non  compos  mentis.  If  a  man  be  of 
«ver  so  feeble  a  capacity,  short  of  lunacy,  he  may  be  allowed  to 
prove  that  fact;  or,  in  other  words,  partially  t  j  btultify  himself 
in  connection  with  other  circumstances,  in  order  to  show  that 
he  had  been  defrauded.    But  if  he  be  absolutely  non  compos 
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merUis,  he  shall  not  be  permitted  to  prove  that  fact,  or  to  stultify 
himself  altogether;  although  it  would  seem  to  be  difficult  to 
understand  how  the  obtainiog  from  a  lunatic  a  conyeyance  of 
his  property,  can  be  otherwise  considered  than  as  being  in 
itself  the  strongest  and  most  conclnsiTe  evidence  of  fraud. 
Hence,  as  it  would  seem,  if  the  injured  party  should  state  that, 
being  of  a  weak  mind,  he  was  imposed  upon  and  defrauded, 
the  defendant  has  only  to  prove  an  aggravation  of  his  own 
iniquity,  by  showing  that  the  plaintiff  was,  in  truth,  at  the  time, 
not  merely  weak,  but  actually  non  compos  mentis,  and  he  may  be 
at  once  silenced  by  this  maxim. 

It  is  said  that  a  man  should  not  be  permitted  to  stultify  him- 
self, *'  because,  when  he  recovers  his  memoiy,  he  can  not  know 
what  he  did  when  he  was  non  compos  mentis."  But  this  cause 
of  the  rule,  as  thus  expressed,  conveys  a  contradiction  in  terms, 
a  solecism  in  itself.  A  man  in  madness  is  not  himself;  his  mind 
is  aliened  and  gone;  the  rational  power  has  left  its  tabernacle, 
and  is  from  home.  It  would  be  just  as  reasonable  to  say  that 
he  who  is  absent  from  his  dwelling,  should  not  obtain  redress 
for  any  injury  done  to  it  during  his  absence,  because  when  he 
returned  home  he  could  not  know  what  had  been  done  there 
while  he  was  abroad;  as  that  a  person  should  not  obtain  redress 
by  stultifying  himself,  because  he  could  not  know  what  he  had 
done  during  the  time  he  was  insane.  It  has  been  well  said, 
that  he  who  jests  upon  a  man  who  is  drunk,  injures  the  absent. 
But  an  innocent  and  unfortunate  person  is  much  more  really 
and  totally  absent  from  himself  in  his  madness  than  a  man  in 
his  drunkenness. 

It  is  the  special  duty  of  the  state  to  take  care  of  those  who 
suffer  under  any  natural  infirmity  which  incapacitates  them 
from  taking  care  of  themselves.  And,  therefore,  to  adopt  a 
maxim  which  in  its  operation  casts  them  out  from  the  protection 
of  the  law,  of  which  they  stand  so  much  in  need,  and  leaves 
them  to  be  stripped  of  their  property  by  the  most  palpable 
fraud,  appears  to  be  exceedingly  unjust  and  cruel.  The  reason 
of  this  maxim  does,  in  effect,  declare  that  the  unfortunate  are 
to  be  left  unprotected,  because  they  are  unfortunate;  that  no 
care  is  to  be  taken  of  an  innocent  lunatic,  because,  being  a 
lunatic,  he  knows  not  what  he  does,  and  can  not  take  care  of 
himself.  While,  on  the  other  hand,  it  virtually  proclaims  that 
iniquity  shall  be  protected,  and  that  the  defrauder  shall  be 
allowed  to  profit  by  his  own  wrong,  and  to  enjoy  his  plunder 
in  perfect  security. 
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It  is  said,  that  "  if  the  common  law  had  giTen  a  writ  of  non 
compos  mentis  to  him  who  has  recovered  his  memory  after 
alienation,  certainly  the  law  woald  have  given  him  remedy  for 
the  maintenance  of  himself,  his  wife,  children  and  family, 
although  he  recovered  not  his  memory,  but  continued  non  com-' 
po8  mentis:"  Beverley's  case,  4  Co.  124.  I  do  not  clearly  see  the 
force  of  this  inference;  but  it  would  seem,  from  what  is  said, 
that  because  a  man  can  not  have  a  deed  set  aside  in  order  to 
recover  his  property,  he  is  therefore  utterly  without  remedy  for 
the  maintenance  of  himself  and  family  during  the  continuance 
of  his  insanity. 

This,  however,  is  not  altogether  correct.  A  right  of  property 
necessarily  implies  that  its  owner  has  a  remedy  for  the  recovery 
of  it;  and  also,  that  he  is  invested  with  the  means  of  protection 
in  the  enjoyment  of  such  property  as  the  law  allows  him  to  dis- 
pose of  without  any  other  limit  than  that  in  doing  so  he  shall 
not  injure  his  fellow  citizen.  But  if  the  owner  has  a  wife  and 
children,  he  is  bound  to  maintain  them,  at  least  so  far  as  his 
property  affords  him  the  means.  This  maxim  applies  only  to 
the  contracts  of  the  lunatic;  it  does  not  prevent  him  from 
tindicating  his  right  to  his  property  by  an  action  of  ejectment, 
trespass,  trover,  etc.:  3  Bac.  Abr.  641;  nor  does  it  release  him 
from  any  obligation  which  his  property  wiU  enable  him  to  dis- 
charge. Now,  it  is  in  execution  of  this  his  own  right,  and  in 
fnlfiUment  of  this  his  duty  to  his  family,  that  the  court  of 
chancexy  has  always  acted  in  taking  care  of  persons  who  are 
non  compos  mentis  and  their  estates.  For  the  court  is  bound, 
in  behalf  of  the  state,  to  keep  the  lunatic,  his  wife,  children 
and  household  with  the  profits  of  his  lands  and  estate,  and  to 
apply  the  whole  to  their  use;  although  he  recovers  not  his 
memory,  but  continues  non  compos  mentis:  Beverlei/s  case,  4 
Co.  127. 

But  we  are  told,  that  although  the  lunatic  himself  may  be 
fettered  by  this  maxim,  yet  there  is  a  mode  in  which  be  may 
obtain  redress;  and  that  his  heirs  and  personal  representatives 
are  not  bound  by  this  maxim.  A  commission  of  lunacy  may  be 
taken  out,  he  may  be  declared  a  lunatic,  and  a  committee 
appointed  to  take  chai^  of  his  person  and  estate;  and  such 
committee  may  sue  and  have  any  deed,  made  by  the  lunatic 
during  his  insanity,  vacated  for  his  benefit.  But  why  this  cir- 
coity?  The  issue  joined  between  the  committee  of  the  lunatic 
and  his  grantee  must  be  exactly  the  same,  and  it  must  be  met 
hy  precisely  the  same  proof  as  if  the  lunatic  himself  had  been 
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the  party.  But  even  this  circuitous  mode  of  redress  is  often 
lame,  tardy  and  wholly  inefficient.  It  is,  however,  better  than 
none  at  all. 

But  if  a  lunatic,  in  the  condition,  having  been  defrauded  of 
his  property,  should  recover  his  reason,  then  theix)  is  an  end 
even  of  this  circuitous  remedy.  He  is  discharged  from  the  gov- 
ernment and  protection  of  his  committee,  and  left  to  regain  his 
property  as  he  can;  taking  care,  however,  that  he  does  not 
allege  his  ov^n  former  insanity  as  a  ground  for  vacating  any  con- 
tract by  which  he  may  have  been  defrauded  of  it.  Hence  as 
regards  his  property,  the  recovery  of  his  reason,  instead  of 
being  a  blessing,  may  be  his  greatest  misfortune;  for  he  may, 
notwithstanding  he  is  in  fact  the  owner  of  a  large  estate,  be,  by 
the  operation  of  this  maxim,  fixed  in  penury  during  the  re- 
mainder of  his  days.  The  granting  of  a  commission  of  lunacy, 
it  is  said,  is  a  matter  not  of  right,  but  of  sound  discretion  un- 
der all  the  circumstances:  1  OoU.  Idiots,  67;  Rebecca  Owing^ 
case,  1  Bland  Ch.  290.  But  if  this  maxim  prevails  it  should  be 
held  to  be  a  matter  of  right,  since  it  may  be  often  indispensably 
necessary  as  the  only  means  by  which  a  lunatic  can  obtain  jus- 
tice. 

The  heirs  and  personal  representatives  of  the  lunatic  are, 
however,  not  restrained  by  this  maxim.  They  may  obtain  the 
redress  which  has  been  denied  to  him.  The  heir  may  recover 
the  imperishable  realty;  but  of  whom  is  reimbursement  to  be 
obtained  for  the  years  of  waste  and  devastation  that  may  have 
been  committed  upon  it  during  the  life  of  the  lunatic?  The 
only  remedy  against  the  wrong-doer,  in  its  best  form,  is  a  mere 
personal  claim  for  an  account  of  the  rents  and  profits;  but  he 
may  be  a  beggar.  The  administrator  of  the  lunatic  may  reclaim 
his  personal  property  itself,  if  to  be  found;  or  if  not,  he  may 
sue  for  its  value,  if  the  wrong-doer  can  be  found,  and  recover 
from  him  its  full  value,  if  he  should  be  worth  as  much.  He 
who  delays  to  pay  what  is  due,  pays  less  than  is  due;  but  sus- 
pended and  indefinitely  deferred  justice  is  a  tantalizing,  perni- 
cious mockery.  It  appears  to  be  most  extraordinary,  that  any 
code  of  laws  should  recognize  a  case  in  which  the  existence  of  a 
wrong  is  admitted,  and  the  redress  for  it  is  postponed  until 
after  the  death  of  the  injured  individual:  Shelf.  Lun.  53. 

There  is,  however,  one  highly  respectable  English  lawyer  who 
has  attempted  to  vindicate  this  maxim.  "  Insanity,"  says  he, 
"  being  a  quality  annexed  to  the  mind  of  the  party  who  is  sub- 
ject to  it,  is  a  conclusion  upon  his  state  of  mind  to  be  drawn 
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only  from  his  own  actions.  A  person^  therefore,  may  aseiune 
this  disability,  whereas  he  can  not  feign  infancy  and  duress,  the 
proof  not  originating  in  himself  and  his  actions,  but  subsisting 
independently.  That  being  the  case,  the  law  (which  is  anxious 
to  provide  against  the  possibility  of  committing  fraud,  at  the 
same  time  that  it  proyides  for  the  protection  of  rights)  removes 
the  temptation  to  practice  the  former,  by  prohibiting  every  man 
from  setting  aside  his  own  deliberate  acts  by  stultifying  himself, 
although  it  furnishes  a  means  by  which  his  heirs,  after  his  death, 
or  his  friends,  whilst  he  is  living,  may  avail  himself  of  his  dis- 
ability. And  it  is  to  be  observed,  that  the  law  in  these  cases 
does  not  proceed  upon  the  ground  that  the  party  is  bound;  foi; 
that  can  not  be,  seeing  that,  by  the  law  of  nature,  he  wants  the 
capacity  to  assent  to  a  contract;  but  because  the  policy  of  the 
law,  which  rather  submits  to  particular  mischief  than  a  public 
inconvenience,  sets  bounds  to  the  law  of  nature  in  point  of  form 
and  circumstance:''  1  Pow.  Cont.  20. 

The  argument  here  derived  from  considerations  of  publio 
policy  results  in  this;  that  a  greater  amount  of  fraud  and  injus- 
tice would  be  likely  to  ensue  by  allowing  men  to  stultify  them- 
selves in  order  to  avoid  their  contracts,  than  by  refusing  them 
permission  to  do  so  for  that  purpose.  And  this  position  is 
founded  on  an  assumption  of  the  fact,  that  it  is  exceedingly  easy 
to  counterfeit  madness  without  being  detected;  or  that  of  those 
who  do  deceitfully  pretend  to  be  insane  the  far  greater  number 
escape  detection;  and  consequentiy,  but  from  this  maxim  the 
appearance  of  lunacy  would  be  very  frequently  put  on,  for  the 
purpose  of  practicing  imposition  and  fraud.  The  position,  how- 
ever, is  not  sustained  by  the  fact.  It  is  incumbent  for  those 
who  advance  this  argument  to  show  that  instances  of  feigned 
madness  are  common;  and  also  that  in  those  instances  the  de- 
tection of  the  deceit  has  been  rare  or  difficult.  In  criminal 
cases,  to  defeat  the  progress  of  justice,  and  under  various  cir- 
cumstances to  escape  from  oppression  or  some  imminent  peril, 
the  artifice  of  counterfeiting  madness  has  often  been  resorted  to; 
bat  no  instance  of  fraud  in  civil  cases,  perpetrated  by  means  of 
pretended  lunacy,  have  been  adduced,  and  I  know  of  none. 

The  doubtful  and  uncertain  point  at  which  reason  disappears 
and  where  incapacity  becomes  evident  and  manifest  can  only  be 
fixed  by  the  particular  circumstances  of  each  particular  case. 
And  it  must  be  admitted  to  be  difficult  to  lay  down,  with  any- 
thing like  positive  precision,  any  rules  by  which  the  sanity  of 
the  mind  can  be  tried.    Insanity  is,  however,  a  fact;  and  like 
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eyezy  other  fact  Qpou  irhicli  the  rights  of  persons  or  of  property 
may  iepend  must  be  ^tablished  by  proof  clear,  strong,  and  de- 
monstrative: Attorney-general  v.  Pamther,  3  Bro.  C.  0.  441.  In 
cases  of  this  sort,  tbo  evidence  of  medical  men  is,  in  general,  pro- 
duced, and,  in  proportion  to  the  great  improvements  in  that 
branch  of  scioDce,  sach  evidence  is  now  more  than  ever  to  be 
relied  upon.  I,  therefore,  deem  it  a  sufficient  answer  to  this 
argument,  derived  from  considerations  of  public  policy,  to  deny 
the  truth  of  the  fact  upon  which  it  is  based;  and  to  rely  upon 
the  circumstance,  that  if  there  ever  had  been  any  such  founda- 
tion for  it,  we  should  not,  at  this  day,  be  at  a  loss  to  find  any 
clear  evidence  of  those  facts  in  any  foreign  code,  or  in  the  in- 
numerable English  reported  adjudications  in  relation  to  the 
subject  of  insanity. 

It  is  admitted  that  many  of  the  wise  and  sound  TWATimg  of 
the  law  are  founded  on  considerations  of  public  policy.  But  it 
by  no  means  follows  that  they  are  each  of  them  similar,  and  in 
principle  alike,  or  that  they  do  in  any  respect  sustain  each 
other  by  analogy.  Upon  considerations  of  public  policy,  the 
law  will  net  permit  the  verity  of  certain  public  acts  and  judicial 
records  to  be  called  in  question;  but  the  foundation  of  that 
rule  it  is  evident  is  very  different;  indeed,  it  is  admitted  to  be 
directly  contrary  from  that  of  this  maxim  in  relation  to  con- 
tracts: 1  Pow.  Cont.  22. 

Upon  the  whole,  I  am  clearly  of  opinion  that  this  English 
rule  which  declares  that  a  man  shall  not  stultify  himself  by  his 
own  plea,  never  has  been,  and  ought  not  to  be  considered  as  a 
part  of  the  law  of  Maryland.  And  having  thus  disposed  of  this 
preliminary  point,  upon  the  determination  of  which  the  nature 
of  the  further  investigation  of  this  case  so  essentially  depended, 
I  feel  myself  now  at  liberty  to  take  every  view  of  it  which  the 
pleadings  and  proofs  will  warrant;  and  to  dispose  of  it  upon 
the  established  rules  of  equity,  and  the  broad  principles  of 
natural  justice;  and  shall  proceed  accordingly.  Before  I  go 
into  an  examination  of  the  proofs  it  seems  to  be  proper  that 
something  should  be  said  respecting  the  general  nature  of  insan- 
ity, or  that  unsound  condition  of  the  human  mind,  to  which  so 
large  a  portion  of  the  testimony  relates,  and  upon  a  just  con- 
ception of  which  infirmity  a  correct  determination  of  this  case 
so  mainly  depends.  **  Madness,"  says  Sir  William  Scott,  "is 
a  state  of  mind  not  easily  reducible  to  correct  definition,  since 
it  is  the  disorder  of  that  faculty  with  which  we  are  little  ac- 
quainted; for  all  the  study  of  mankind  has  made  but  a  very 
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moderate  progress  in  investigatmg  the  texture  of  the  mind  even 
in  a  sound  state.  In  disease  where  it  has  pleased  the  Almightj 
to  enyelop  the  subject-matter  in  the  darkness  of  disease,  it  will 
probably  always  continue  so;  but  the  effects  of  this  disordered 
state  are  pretty  well  known.  We  learn  from  experience  and  ob- 
Benration  all  that  we  can  know,  and  we  see  that  madness  may 
Babaist  in  various  degrees,  sometimes  slight,  as  partaking  rather 
of  disposition  or  humor,  which  will  not  incapacitate  a  man 
from  managing  his  own  affairs,  or  making  a  valid  contract.  It 
most  be  something  more  than  this;  something  which,  if  there 
be  any  test,  is  held  by  the  common  judgment  of  mankind  to 
afect  Ins  general  fitness  to  be  trusted  with  the  management  of 
himself  and  his  own  concerns.  The  degree  of  proof  must  be 
Btill  stronger,  when  a  person  brings  a  suit  on  allegation  of  his 
own  incapacity,  by  exposing  to  yiew  the  changes  of  his  mind:" 
Turner  t.  Meyers^  1  Hagg.  Cons.  Bep.  414.  And  an  eminent 
phjaician,  in  ''An  Inquiry  concerning  the  Indications  of  In- 
Banity,"  observes  that ''  the  same  intellectual  light  may  be  given 
toaU;  but  in  some  obscured  by  a  gross  organization,  and  in 
others  more  happily  organized,  shining  forth  more  brightly. 
Itself  out  of  the  reach  of  physical  injury,  it  works  by  physical 
instruments;  and  the  exactness  of  its  operations  depends  on 
the  growth,  maturity,  integrity,  and  vigor  of  its  instruments, 
which  are  the  brain  and  nervous  system.  If  the  nervous  agents 
of  sensation  are  unfaithful,  the  mind  receives  false  intelligence, 
or  transmits  its  orders  by  imbecile  messengers;  if  the  seat  of 
thought,  the  center  of  intellectual  and  moral  government,  is 
faultily  arranged,  the  operations  of  the  understanding  are  im- 
peded and  incomplete.  Nay,  so  dependent  is  the  immaterial 
Bool  upon  the  material  organs,  both  for  what  it  receives  and 
what  it  transmits,  that  a  slight  disorder  in  the  circulation  of 
the  blood  through  different  portions  of  nervous  substance  can 
disturb  all  sensation,  all  emotion,  all  relation  with  the  external 
and  the  living  world;  can  obstruct  attention  and  comparison, 
can  injure  and  confound  the  accumulations  in  the  memory,  or 
modify  the  suggestions  of  imagination:''  Conolly  Ind.  Ins.  62. 

The  plaintiff  has  been  subject  to  attacks  from  a  disorder  that 
has  repeatedly  darkened  her  understanding  with  delirixim;  and 
the  proofs  exhibit  some  of  her  conduct  as  indicative  of  lunacy; 
and  that  dotage,  or  intellectual  weakness,  whioh  the  bill  repre- 
sents to  be  her  present  condition,  is  a  species  of  insanity  which 
does  not  appear  to  have  been  very  attentively  considered,  either 
by  the  profession  of  medicine  or  of  law.     Its  approaches  are 
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most  commonly  ao  gradual  as  to  be  for  some  time  imperceptible, 
and  the  early  eyidences  of  it  are  almost  always  exceedingly 
equivocal  Under  the  generic  term  mm  compos  merUia  is  com- 
prehended eyexy  species  of  mental  derangement  which  incapa- 
citates a  man  from  assenting  to  or  making  a  legal  contract.  But 
for  the  purpose  of  obtaining  as  clear  a  view  as  may  be  of  a  sal> 
ject  so  obscure,  and  without  placing  too  much  reliance  upon 
any  general  definitions,  I  shall  follow  what  appear  to  be  the 
substantial  distinctioxxa  marked  by  external  indication,  and 
recognized  by  our  law  as  manifested  in  idiocy,  delirium,  lunacy, 
and  dotage:  1  Par.  &  Fonb.  307;  Bush  on  the  Mind,  234; 
Shelf.  Lun.  intro.  s.  2. 

Idiocy  is  that  condition  in  which  the  human  creature  has 
never  had,  from  birth,  any  the  least  glimmering  of  reason,  and 
is  utterly  destitute  of  all  those  intellectual  faculties  by  which  man, 
in  general,  is  so  eminently  and  peculiarly  distinguished.  It  is 
not  the  condition  of  a  deranged  mind,  but  that  of  a  total  ab- 
sence of  all  mind.  Hence  this  state  of  fatuity  can  rarely  or  ever 
be  mistaken  by  any,  the  most  superficial  observer.  The  medical 
profession  seem  to  regard  it  as  a  natural  defect,  not  as  a  dis- 
ease in  itself,  or  as  the  result  of  any  disorder.  In  law  it  is  also 
considered  as  a  defect,  and  as  a  permanent  and  hopeless  in- 
capacity: 1  Par.  &  Fonb.  289,  308;  Bush  on  the  Mind,  292; 
Co.  Lit.  246;  1  Hawk,  P.  C.  2,  note;  Donegal's  case,  2  Ves. 
408. 

Delirium  is  that  state  of  mind  in  which  it  acts  without 
l3eiDg  directed  by  the  power  of  volition,  which  is  wholly 
or  partially  suspended.  This  happens  most  perfectly  in 
dreams.  But  what  is  commonly  called  delirium,  is  always 
preceded  or  attended  by  a  feverish  and  highly  diseased  state  of 
the  body.  The  patient  in  delirium  is  wholly  unconscious  of 
surrounding  objects,  or  conceives  them  to  be  different  from 
what  they  really  are.  His  thoughts  seem  to  drift  about;  wilder- 
tng  and  tossing  amidst  distracted  dreams.  And  his  observations, 
when  he  makes  any,  as  often  happens,  are  wild  and  incoherent; 
or,  from  excess  of  pain,  he  sinks  into  a  low  muttering,  or  silent 
and  deathlike  stupor.  2  Zoonomia,  c.  2, 1,  7;  Bees'  Cyclo.  ver. 
Delirium;  Bush  on  the  Mind,  9,  298;  1  Par.  &  Fonb.  300.  The 
law  contemplates  this  species  of  mental  derangement  as  an  in- 
tellectual eclipse;  as  a  darkness  occasioned  by  a  cloud  of  dia* 
ease  passing  over  the  mind,  and  which  must  soon  terminate  in 
health  or  in  death:  1  Coll.  Idiots,  7,  405;  1  Fonb.  68;  ShelL 
Lun.  43;  Brogden  v.  Broum,  2  Add.  Ecde.  Bep.  441. 
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Lunacy  is  that  condition  or  habit  in  which  the  mind  is  di- 
rected by  the  will,  bat  is  wholly  or  partially  misgnided,  or  erro- 
neoaaly  goYemed  by  it;  or  it  is  the  impairment  of  any  one  or 
more  of  the  faculties  of  the  mind,  accompanied  with,  or  in- 
ducing a  defect  in  the  comparing  faculty.     For,  as  has  been 
obeerred  by  a  great  philosopher,  those  who  either  perceive  but 
dolly,  or  retain  the  ideas  that  come  into  their  minds  but  ill,  who 
can  not  readily  excite  or  compound  them,  will  haTe  little  matter 
to  think  on.     Those  who  can  not  distinguish,  compare,  and  ab- 
stiact,  would  hardly  be  able  to  understand  and  make  use  of 
language;   or   judge   or  reason  to  any  tolerable  degree;  but 
only  a  little  and  imperfectly  about  things  present  and  very 
familiar  to  their  senses.    The  defect  in  idiots  seems  to  pro* 
ceed  from  want  of  quickness,  activity,  and  motion  in  the  intei- 
lectaal  faculties,  whereby  they  are  deprived  of  reason;  whereas 
madmen  seem  to  suffer  by  the  other  extreme;  for  they  do  not 
Appear  to  have  lost  the  faculty  of  reasoning,  but  having  joined 
together  some  ideas  very  wrongly,  they  mistake  them  for  i^uths, 
and  they  err  as  men  do  who  argue  right  from  wrong  principles. 
For,  by  the  violence  of  their  imaginations,  having  taken  their 
fancies  for  realities,  they  make  right  deductions  from  them.   In 
Bhort,  madmen  put  vnrong  ideas  together,  and  so  make  wrong 
propositions,  but  argue  and  reason  right  from  them;  but  idiots 
make  vezy  few  or  no  propositions,  and  reason  scarce  at  all.  The 
enoneous  perception  of  some  of  the  mental  faculties,  uncon-> 
trolled  by  his  comparing  faculty,  often  becomes  exceedingly 
extravagant,  and  extends  to  the  whole  conduct  of  the  individual. 
In  such  cases,  lunacy  is  so  strongly  marked  as  to  be  obvious  at 
first  sight,  or  upon  a  single  interview  with  the  unhappy  sufferer. 
The  most  strange,  whimsical,  and  incongruous  associations  are 
made  of  thoughts  and  objects;  matter  and  impertinency  are 
mixed;  and  the  mind  is  involved  in  the  most  obstinate  and  un- 
accountable mistakes.     During  these  hallucinations,  however, 
the  perceptions  seem  to  be  in  many  respects  quickened,  and 
the  maniac  becomes  exceedingly  suspicious,  watchful,  cunning, 
and  adroit:  1  Zoouomia,  sec.  34,  2,  1;  2  Id.  Gla.  3,  1,  2;  Bus. 
Cjclo.  ver.  Mental  Derangement;  Locke  Hum.  XTnd.  b.  2,  6. 
U,  s.  12  and  13;  Con.  Ind.  Insanity,  114,  300;  1  Coll.  8,  36; 
1  Par.  &  Fonb.  302,  311,  318;  Bush  on  the  Mind,  Idiots,  14, 
72, 133,  257;  Shelf.  Lun.  c.  3. 

It  very  commonly  happens,  however,  that  the  derangement 
of  the  mental  faculties  is  confined  to  some  particular  idea  or  ob* 
ject  of  desire  or  aversion.    The  idea  or  object  thus  erroneously 
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contemplated  is  usually  and  not  inaptly  called  the  mad  poiut;  and 
hence  this  species  of  insanity  has  been  denominated  monomania. 
In  cases  of  this  kind,  which  may  be  adduced  as  a  ground  for  relief 
or  defense  in  any  judicial  controversy,  it  should  appear  that  the 
morbid  image  in  the  mind  of  the  patient  has  been  connected  by 
him  with,  and  has  perverted  his  judgment  in  relation  to  those 
of  his  acts  which  are  drawn  in  question:  White  v.  Wil8on,  13  Yes. 
88;  BooOe  v.  BlundeU,  19  Id.  508;  Dew  v.  Clark,  1  Add.  Ecd. 
Bep.  279,  and  3  Id.  79;  Shelf.  Lun.  intro.  54  and  293;  ConoUy 
Ind.  Insanity,  383,  446.  And  as  in  monomania,  there  are  whole 
classes  of  subjects  as  to  which  the  intellectual  faculties  of  the 
patient  may  be  entirely  trustworthy;  so,  on  the  other  hand,  even 
in  cases  of  general  insanity,  there  may  be  not  only  lucid  inter- 
vals in  all  respects,  but  there  may  also  be  particular  points  and 
objects  as  to  which  the  mind  of  the  maniac  may  be  perfectlj 
clear,  consistent,  and  sound;  as  in  the  case  of  the  holographic 
will  made  by  a  lunatic  woman,  whose  hands,  at  her  earnest  en- 
treaty, were  untied  for  the  purpose  of  permitting  her  to  write: 
Cartwright  v.  Oariivright,  1  Phill.  90. 

But  this  protean  disorder  in  its  milder  forms  is  not  at  all  per> 
ceptible  to  a  superficial  observer,  often  escapes  the  notice  of  the 
most  skillful,  even  after  being  apprised  of  the  existence  of  the 
malady;  and  it  frequently  happens  that  it  can  not  be  detected 
wiftiout  an  examination  of  some  time  and  repeated  observations. 
Although  in  law  this  state  of  the  mind  is  held  to  be  a  coarse  or 
habit,  not  a  mere  act,  but  as  having  some  continuance,  yet  it  is 
considered  as  a  distempered  condition,  occasioned  by  disorder 
or  accident,  from  which  the  recovery  of  the  patient  is  deemed 
possible  and  probable;  and,  therefore,  he  and  his  property  are 
always  disposed  of  with  a  view  to  a  recovery:  1  Coll.  Idiots,  33; 
Beverley's  case,  4  Co.  124;  Donegal's  case,  2  Ves.  408;  Attorney- 
general  V.  Pamther,  3  Bro.  C.  C.  441;  FUzgerald,  a  lunatic,  2 
Sch.  &  Lef.  437;  Shelf.  Lun.  36. 

Dotage  is  that  feebleness  of  the  mental  faculties  which  pro- 
ceeds from  age.  It  is  a  diminution  or  decay  of  that  intellectoal 
power  which  was  once  possessed.  It  is  the  slow  approach  of 
death;  of  that  irrevocable  cessation,  without  hurt  or  disease,  of 
all  the  functions  which  once  belonged  to  the  living  animal. 
The  external  functions  gradually  cease,  the  senses  waste  away 
by  degrees,  and  the  mind  is  imperceptibly  visited  by  decay. 
The  inert  and  dull  senses  transmit  the  passing  occurrences  so 
imperfectly  to  the  sensorium,  that  they  leave  none,  or  but  a  very 
transitory  impression  there.     Hence,  long  past  transactions  arv 
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often  remembered  with  much  more  exactness  than  those  which 
have  taken  place  recently.  In  the  second  childhood,  as  in  the 
first,  all  the  present  makes  but  a  faint  and  fleeting  impression 
upon  the  mind.  Hence,  the  judgment  in  both  stages  is  weak, 
and  the  conduct  unsteady  and  f riyolous. 

But  a  man  in  his  dotage  is  evidently  distinguishable  from  an 
idiot,  who  has  no  mind  at  all;  a  patient  in  delirium,  whose  mind 
18  ungovemed  and  ungovernable;  or  a  lunatic,  whose  mind  is  in 
mins,  broken  up,  and  the  component  parts  of  which  are  at  vari-* 
anoe  with  each  other.  The  old  man  has  a  mind  worn  and  in  a 
state  of  decay,  it  is  true,  but  still,  so  much  of  it  as  remains  is  feebly 
gOTemed  upon  the  principles  of  its  former  sound  condition;  its 
conceptions  are  not  impertinently  mixed;  nor  is  it  grossly  mis- 
guided in  any  of  the  feeble  operations  of  which  it  is  capable. 
Perhaps  the  most  striking  peculiarity  of  dotage  is  its  imbecility 
of  perception.  The  senses  not  supplying  the  mind  as  usual 
^th  matter  for  exertion,  it  decays  for  want  of  use,  and  becomes 
incapable  of  receiving  any  additional  ideas,  or  of  following 
through  any  unusually  catenated  or  long  combination  of  thought. 
Hence,  the  infant  and  the  dotard,  from  imbecility  of  bodily 
fanctions,  present  that  remarkable  similarity  in  the  feebleness 
of  their  minds,  and  easily  surrender  themselves  to  the  direction 
of  those  about  them,  for  whom  they  have  a  regard,  or  who  may 
choose  to  exercise  any  authority  or  influence  over  them.  Phy- 
sicans,  it  appears,  do  not  regard  this  species  of  mental  imbecility 
as  being  in  itself  a  disorder  or  the  effect  of  disease:  Bees' 
Cyclo.,  ver.  Death;  1  Par.  &  Fonb.  308;  Bush  on  the  Mind,  61, 
292,  294;  Conolly  Ind.  Insanity,  c.  8,  440,  443.  But  the  law 
considers  it  not  only  as  a  species  of  insanity,  from  which  there 
18  DO  hope  of  recovery,  but  as  one  which  always  becomes  worse 
as  age  advances:  Levin g  v.  Caverly,  Prec.  Ch.  229;  Bidgeway 
V.  Darwin,  8  Yes.  66;  Ex  parte  Oranmer,  12  Id.  446;  Oibson  v. 
Jeyes,  6  Id.  276. 

It  has  been  long  and  well  established,  that  a  contract  made 
by  a  person  who  is,  at  the  time,  actually  rum  compos  merUiSy 
either  as  in  idiocy,  delirium,  lunacy  or  dotage,  is  entirely  void; 
indeed,  it  would  seem  to  be  difficult  to  conceive  how  such  a  con- 
tract should  ever  have  been  otherwise  considered  than  as  an 
absolute  nullity:  Thompson  v.  Leach,  1  Ld.  Baym.  313;  3 
Mod.  301.  But  the  law  does  not  allow  of  an  examination  into 
the  wisdom  and  prudence  of  men  in  disposing  of  their  estates; 
for  every  man  who  is  legally  compos  mentis  is  a  disposer  of 
his  property,  and  his  will  stands  for  a  reason.     The  law,  how* 
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ever,  so  far  regards  human  infirmity,  as  that  if  a  person  of  weak 
mind  be  imposed  upon,  he  may  be  relieved;  not,  however, 
merely  because  of  his  weakness  of  mind  or  of  his  old  age;  for 
that  alone  furnishes  no  sufficient  ground  for  vacating  a  contract; 
yet,  that  with  other  circumstances  will  afford  a  sufficient  foun- 
dation for  relief:  Osmond  v.  FUeroy,  3  P.  Wms.  130;  Willis  v. 
Jernegan,  2  Atk.  251;  Chesterfield  v.  Janssen,  2  Yes.  156;  Lewis 
V.  Pead,  1  Ves.  jun.  19;  1  Fonb.  66. 

What  is  that  degree  of  intellectual  imbecility  which  may  be 
taken  into  the  estimate  as  one  of  the  component  parts  of  a 
ground  for  relief,  in  those  cases  where  the  boundary  between 
mere  weakness  and  a  condition  of  non  compos  mentis  is  so  narrow 
that  it  may  be  difficult  to  draw  the  line:  Bennet  v.  Vade^  2  Atk. 
325;  I  shall  not  undertake  to  determine,  as  I  have  not  been 
able  to  find  it  any  where  particularly  described:  Ball  v.  Mannin^ 
Shelf.  LuD.  258.  It  must  not,  however,  be  confounded  with 
mere  ignorance.  If  the  grantor  be  an  ignorant  and  illiterate 
man,  one  who  can  not  read,  it  is  necessary  that  the  deed  should 
be  fully  and  correctly  read  to  him;  for  if  it  is  not  read  at  all, 
or  improperly  read  to  him,  or  if  it  be  read  or  explained  to  him 
improperly  eveli  by  a  stranger:  Thoroughgood*s  case^  2  Co.  9;  he 
will  not  be  bound  by  it;  not  on  the  ground  of  weakness  of  mind, 
or  of  his  incapacity  clearly  to  judge  of  what  he  was  about;  but 
because  his  sound  mind  can  not  be  presumed  to  have  assented 
to  that  of  which  it  was  wholly  ignorant  or  misinformed:  Henry 
Figot's  case,  11  Co.  27;  Hatch  v.  Hatch,  9  Ves.  296. 

It  has  been  laid  down  in  general  terms,  that  it  is  fraudulent 
to  obtain  a  deed  by  the  exercise  or  undue  influence  over  a  man 
whose  mind  had  ceased  to  be  a  safe  guide  of  his  actions:  Hard" 
ing  V.  Handy,  11  Wheat.  125;  Chesterfied  Y.Janssen,  2  Ves.  156; 
or  from  a  man  who  was  of  small  understanding  and  not  able  to 
govern  the  lands  which  had  descended  to  him:  Twyne^s  case,  Z 
Co.  83.  A  woman  who  could  read  and  write,  and  had  taught  a 
child  to  read,  was  held  to  be  a  person  of  weak  understanding: 
White  V.  Small,  2  Ch.  Cas.  103;  so  repeating  scraps  of  Latin 
and  reading  classic  authors  was  deemed  no  proof  of  sanity,  be- 
cause what  a  pel  son  learns  in  his  youth  leaves  a  lasting  impres- 
sion, and  the  traces  of  it  are  never  entirely  worn  out.  Such  a 
person,  though  not  a  lunatic,  was  determined  to  be  a  weak  man : 
Bennet  v.  Vade,  2  Atk.  325.  In  another  case  it  is  said,  that  the  man 
was  foolish  to  imbecility,  though  not  to  downright  idiocy:  Bunch 
V.  Hurst,  3  Desau.  292.  A  man  who  had  entirely  recovered  from 
a  long  continuance  of  lunacy  is  said  to  have  been  of  a 
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intelleot  from  his  birth:  Wrig?U  v.  Proud,  13  Ves  138.  A  youngs 
man  is  said  to  haye  been  of  mean  parts  and  easy  to  be  imposed 
upon:  PortmgUm  y.  Eglington,  2  Yem.  189.  A  person  is  spoken 
of  as  being  seyenty-two  years  of  age  and  a  weak  man,  easily  to 
be  imposed  npon:  Clarkson  y.  Hanway,  2  P.  Wms.  204.  And 
again  it  is  said  that  the  grantor  was  upwards  of  eighty-four 
years  of  a^e;  blind  or  nearly  so,  and  altogether  dependent  on 
the  kindness  and  assistance  of  others:  Griffiths  y.  Bobins,  3  Madd. 
191.  From  all  which  it  would  appear,  that  by  weakness  is 
meant  a  sort  of  mental  imbecility  approaching  to  the  condition 
of  one  who  is  actually  non  compos  mentis  and  analogous  to 
childishness  and  dotage:  Eaimes'  Pri.  Eq.,  b;  1,  p.  1,  c.  1,  s.  3 
and  c.  2;  Bales  y.  Graves,  2  Yes.  jun.  289. 

The  circumstances  which,  when  taken  in  connection  with  thia 
weakness  of  mind,  constitute  a  foundation  of  fraud  whereon 
to  Tacate  a  contract,  are  yarious:  Shelf.  Lun.  265.  Sach  as 
that  of  the  deed  neyer  haying  been  left  for  perusal;  or  its  not 
being  read;  or  its  being  prepared  by  the  grantee  and  obtruded 
on  the  grantor;  or  where  the  gift  was  exorbitant;  or  where  the 
party  had  not  then  the  means  of  paying  what  he  stipulated  to 
pay;  or  where  in  consequence  of  the  relation  in  which  the  par- 
ties stood  towards  each  other,  or  in  any  way,  the  grantee  had 
obtained  a  commanding  influence,  or  the  entire  confidence  of 
the  grantor,  which  was  used;  as  in  the  case  of  a  wife  who  had 
Qsed  unwarrantable  means  to  insinuate  herself  into  the  -favor  ^f 
an  old  man,  and  by  imposing  on  his  weakness,  had  clandestinely 
obtained  from  him  a  couyeyance  of  his  estate:  Hervey  y.  Hervey, 
1  Atk.  664;  Maujniain  y.  Bennet,  1  Cox,  353;  Nantes  y.  Corrock, 
9  Yes.  183;  or  where  the  consideration  was  greatly  inadequate; 
or  where  a  weak  man  had  conyeyed  all  his  property,  leaving 
himself  to  be  fed  and  clothed  at  the  pleasure  of  the  grantee.  In 
all  these  and  many  other  similar  cases,  the  weakness  of  mind  of 
the  party  who  was  not  altogether  non  compos  mentis,  has  been 
taken  into  account  with  the  other  circumstances,  to  make  up 
that  amount  of  imposition  and  fraud  which  was  considered  as  a 
sufficient  ground  for  relief:  White  y.  Small,  2  Ch.  Cas.  103; 
Portington  y.  Eglington,  2  Vem.  189;  Clarkson  y.  Hanway,  2  P. 
Wms.  204;  DonegaVs  case,  2  Ves.  408;  Bridgman  y.  Green,  Id. 
627;  Bennei  y.  Fade,  2  Atk.  324;  Norton  y.  Belhj,  2  Eden,  286; 
HVigW  V.  Proud,  18  Ves.  136;  Huguenin  y.  Baseley,  14  Id.  273; 
Barvey  y.  Pecks,  1  Munf .  518;  Rutherford  y.  Buff,  4  Desau.  380; 
Boirfand  y.  SuUivan,  Id.  518;  Brogden  y.  Walker,  2  H,  &  J. 
285;  OUmn  y.  Jeyes,  6  Ves.  275. 
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This  plaintiff,  it  appears,  has,  until  the  latter  years  of  hei 
long  life,  enjoyed  a  full  share  of  sound,  well  regulated  mental 
capacity;  but  when  this  suit  was  instituted  she  had  advanced 
beyond  the  eighty-fourth  year  of  her  age,  and  upon  a  short  in- 
terview which  I  had  with  her,  after  the  commencement  of  this 
«uit,  it  appeared  that  her  age  was  attended  with  at  least  its 
ordinary  infirmities.  Some  of  the  most  skillful  of  the  witnesses, 
after  a  short  visit  which  they  made  to  her,  say  that  they  ob- 
served in  her  mental  powers  a  slower  comprehension  and  a 
diminished  power  of  associating  her  ideas,  which  is  common  to 
old  age.  Other  witnesses  represent  her  mind  as  then  in  a  state 
of  absolute  dotage;  in  a  condition  of  feebleness  reduced  much 
below  that  degree  of  power  necessary  to  a  sensible  disposition 
of  her  property.  And  the  defendant  admits  that  the  plaintiff 
was  then  so  enfeebled  by  age  and  its  consequent  infirmities, 
that  her  mind  was  exposed  to  the  exercise  of  very  undue  influ- 
ence by  those  about  her.  From  the  very  nature  of  this  mental 
infirmity,  it  is  evident  that  its  then  existence  is,  in  itself,  proof 
of  its  having  commenced  some  time  before.  The  transition  from 
soundness  of  mind  to  delirium  or  lunacy  may  be  very  rapid  or 
instantaneous;  but  dotage  is  a  slow  decay,  the  external  signs  of 
which  do  not  appear  until  after  it  has  been  going  on  for  some 
time.  The  proofs  clearly  establish  the  fact  that  the  plaintiff  is 
now  in  a  state  of  dotage;  but  its  perceivable  commencement  has 
not  been  so  well  ascertained.  Two  of  the  witnesses  speak  of  its 
having  been  observable  so  much  as  about  eight  years  ago.  It 
is  certain,  however,  that  her  dotage  commenced  some  years  be- 
fore the  institution  of  this  suit.  The  proofs  in  relation  to  the 
plaintiff's  conduct  also  exhibit  some  instances  of  the  milder 
forms  of  lunacy.  The  plaintiff's  account  of  a  hurt  she  had 
lately  sustained,  ascribing  it  to  her  falling  in  a  race  she  ran;  the 
particulars  she  related  of  her  visit  to  Annapolis,  and  some  other 
circumstances,  are  evidences  of  that  species  of  incongruous  as- 
sociation and  misguided  direction  of  the  mind,  so  peculiarly 
characteristic  of  lunacy.  Such  is  the  sum  and  substance  of  the 
testimony  so  far  as  regards  the  general  condition  of  the  plaint- 
iff's mind. 

In  relation  to  the  epoch  of  the  execution  of  the  deed  of  the 
fifteenth  of  June,  1824,  the  proceedings  and  the  proofs  are  more 
distinct  and  particular.  It  is  stated  and  admitted  that  the 
plaintiff  was  subject  to  attacks  of  erysipelas,  and  was  suffering 
under  that  disorder  when  the  instrument  of  writing,  which  is 
the  special  subject  of  this  controversy,  was  executed.    From 
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good  medical  anthoritj,  we  learn  that  erysipelas  is  often  pre- 
ceded, or  attended,  or  succeedod  by  delirium;  that  it  is  apt  to 
affeet  the  brain,  and  that  the  inflammation  or  oppression  of  the 
brain  is  known  either  by  delirium  with  a  quick  pulse,  or  by 
stupor  and  slow  respiration  with  a  slow  pulse;  and  that  some- 
times when  the  delirium  is  not  complete,  a  new  face  and  louder 
Toioe  will  stimulate  the  patient  to  attend  for  a  few  moments, 
and  then  he  relapses;  but  glaring  light,  loud  noises  and  com- 
pany increase  the  irritation  and  aggravate  the  delirium:  2  Zoo- 
nomia  CI.  2,  1,  3,  2;  Bees'  Cydo.  ver.  Delirium. 

It  appears  from  the  testimony,  that  the  plaintiff  had  been  at- 
tacked with  the  erysipelas  some  days  before  the  fifteenth  of 
Jane,  1824;  that  one  of  the  attending  physicians  was  informed 
by  the  family,  that  the  disorder  of  the  plaintiff  was  a  periodical 
one,  and  generally  came  on  about  eight  o'clock  in  the  morning. 
Dr.  Marsh  says,  that  during  the  paroxysms,  there  was  always  a 
determination  towards  apoplexy.  Dr.  Griffith  visited  the  plaint- 
iff on  the  fourteenth  of  June  (he  thinks  in  the  afternoon);  she 
then  complained  a  good  deal  of  her  head,  but  was  rational.  The 
doctor  perceived  no  disarray  of  intellect;  and  he  thinks  she  was 
at  that  time  sufficiently  possessed  of  her  faculties  to  make  a  con- 
tract, or  dispose  of  her  property.  But  after  the  doctor  left  her, 
and  in  the  evening  of  the  same  day,  she  was  delirious;  or  as  the 
witnesses  say,  out  of  her  head;  and  her  mind  was  entirely  gone; 
that  when  roused  she  would  speak  incoherently,  and  then  sleep 
again,  insensible  to  any  thing  that  passed;  that  there  was  some 
company  in  the  plaintiff's  room,  who  were  removed,  lest  their 
conversation  and  noise  should  disturb  or  injure  her. 

About  sunrise  of  the  morning  of  the  fifteenth  of  June,  the 
defendant  came  into  the  chamber  of  the  plaintiff,  and  vnth  a 
great  noise  hoisted  the  windows,  threw  open  the  shutters  and 
let  into  the  room  a  strong  light;  which,  however,  did  not  arouse 
the  plaintiff,  who  had  lain  the  whole  night,  and  then  was  in  a 
state  of  apparent  preternatural  sleep,  insomuch  so,  that  she  did 
not  notice  an  attendant,  who,  after  the  windows  had  been  thus 
noisily  opened,  felt  her  forehead  and  took  hold  of  her  hand. 
Immediately  after  which  the  defendant  was  left  alone  in  the 
room  with  the  plaintiff  thus  abed.  What  passed,  if  anything, 
while ihese  parties  were  so  left  together  in  the  same  room,  does 
not  appear.  But  in  a  short  time  afterwards,  Thomas  D.  Cockey 
and  John  Feudal,  two  justices  of  the  peace,  who  had  the  OTen- 
ing  before  been  sent  for  and  requested  by  the  defendant  to 
attend  there  on  that  morning,  were  introduced  into  the  plaint* 
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iff's  chamber  by  the  defendant;  they  found  the  phuntifF  quite 
awake,  and  interchanged  with  her  the  usual  salutations  on  tlie 
meeting  of  acquaintances.  Immediately  after  the  coming  in  of 
these  justices  the  defendant  produced  the  instrument  of  writing 
referred  to  in  the  proceedings  as  the  deed  of  the  fifteenth  of 
June,  1824;  and  offered  it  to  the  plaintiff  for  execution.  The 
defendant  raised  the  plaintiff  up,  and  assisted  in  seating  her  in 
bed;  and  then  on  being  accommodated  by  a  desk  placed  in  her 
lap  to  write  upon,  and  having  her  hand  steadied  or  guided  bj 
Justice  Feudal,  the  plaintiff  signed  the  instrument  of  writings 
and  acknowledged  it  as  her  act  and  deed;  and  these  jostioes 
took  and  certified  the  acknowledgment  accordingly.  This  instru- 
ment of  writing  so  signed  by  the  plaintiff,  which  conveyed  the 
whole  of  her  property,  was  not  then  read  to  or  by  her,  nor  does 
it  appear  that  she  ever  once  saw  it  before;  nor  was  there,  at 
that  time,  any  conversation  upon  the  subject.  No  one  else  ^was 
then  present  in  the  room  but  these  four  persons,  the  two  parties 
and  the  two  justices.  And,  after  the  stay  of  about  one  hour  in 
the  house,  the  two  justices  departed. 

These  justices  (one  of  whom,  Feudal,  only,  it  appears,  but 
once  ever  saw  the  plaintiff  at  any  other  time  during  the  illness 
under  which  she  was  then  suffering)  both  assert  that  when  thej 
took  her  acknowledgment  of  the  deed,  she  was  in  a  sound  state 
of  mind.  But  other  witnesses  testify  that  on  the  morning'  of 
that  day  she  was  in  rather  a  weaker  condition  than  on  the  even- 
ing before;  that  her  mind  was  evidently  wandering;  and  that 
she  was  manifestly  incapable  of  judging  of  the  propriety  or  ef- 
fect of  any  deed  or  other  matter  which  required  consideration, 
and  that  she  had  been  in  that  condition  some  two  or  three  days 
previous.  About  four  o'clock  in  the  afternoon  of  the  fifteenth. 
Dr.  Marsh  visited  the  plaintiff,  and  found  her  apparently  asleep, 
but  on  being  once  or  twice  called  by  the  defendant,  the  plaintiff 
roused  up,  and  gave  him  her  hand.  The  doctor  thinks  she  an- 
swered intelligently  to  all  the  questions  he  asked  her.  But  he 
declined  to  answer  directly,  and  say  whether  or  not  she  ^vras 
then  in  a  sound  state  of  mind;  and  says  that  the  questions  he 
asked  her  were  not  of  a  nature  for  him  to  judge  of  her  sanity. 
On  the  next  morning,  the  sixteenth.  Dr.  Marsh  and  Dr.  Griffith, 
at  nine  o'clock,  visited  the  plaintiff,  and  found  her  in  an  apo- 
plectic state,  entirely  insensible,  and  unable  to  speak  or  Uiove; 
and  requiring  all  the  strength  of  one  of  them  to  straighten  her 
arm  to  bleed  her.  After  being  bled,  she  continued  to  be  per- 
fectly comatose,  or  absorbed  in  a  preternatural  sleep  or  stupor^ 
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until  daybreak  of  the  seventeenth,  when  she  awoke,  but  waa 
fitill  incoherent  in  her  mind.  After  which  she  gradually  recov- 
ered. 

The  instroment  of  writing,  which  was  thus  signed  on  the  fif- 
teenth of  June,  1824,  had  been  prepared  by  Justice  Feudal,  as 
he  states,  for  and  at  the  request  of  the  defendant,  about  six 
months  previous;  but  the  defendant  admits  in  her  answer  that 
she  had  caused  it  to  be  prepared  by  him  in  1822.  During  the 
greater  part  of  the  interval  between  the  periods  of  its  prepara- 
tion and  execution,  the  plaintiff  had  enjoyed  her  usual  state  of 
good  health.  About  six  months  before  this  instrument  was  ex- 
ecuted, in  a  conversation  upon  the  subject  of  the  provision 
which  the  plaintiff  had  promised,  or  intended  to  make  for  the 
defendant,  the  plaintiff  declared  to  the  defendant  that  she 
should  leave  her  no  more  than  a  life-estate  in  her  property. 
And  the  plaintiff  often  before  and  after  made  similar  declara- 
tions. The  defendant  had  always  continued  to  reside  with  the 
plaintiff,  who  had  latterly  confided  the  management  of  her  es- 
tate very  much  or  altogether  to  the  defendant,  who  had  always 
conducted  herself  to  the  plaintiff  as  a  dutiful  daughter;  and  the 
plaintiff  had  great  confidence  in  the  defendant. 

Upon  tho  whole,  then,  and  after  the  most  careful  investiga- 
tion of  this  case,  thus  far,  there  appears  to  be  no  one  ground 
npon  which  this  deed  can  be  permitted  to  stand.  It  was  pre- 
pared at  the  sole  instance  of  the  defendant.  It  was  never  at 
any  time  submitted  to  the  consideration  of  the  plaintiff,  or  in 
her  possession  for  an  instant  before  its  execution;  and  at  that 
time  it  was  neither  read  by  nor  to  her,  or  explained  to  her  in  any 
form  whatever:  Thoroughgood's  case,  2  Co.  9.  It  conveys  to  the 
defendant,  in  the  most  full  and  comprehensive  terms,  the  whole 
and  entire  estate,  real  and  personal,  of  the  plaintiff,  without 
condition  or  reservation  of  any  kind  whatever.  It  professes  to 
have  been  made  for  value  received,  but  was  in  fact  signed  with- 
out the  least  valuable  consideration;  and  if  sustained,  would 
leave  the  plaintiff  utterly  destitute  and  penniless.  At  the  time 
of  the  execution  of  this  deed,  the  plaintiff  was  upwards  of 
eighty-four  years  of  age;  and  was  then,  and  had  been  for  some 
time  previous,  in  a  state  of  general  dotage,  and,  besides,  was  at 
the  time  suffering  under  an  attack  of  erysipelas,  that  grievously 
affected  her  mental  faculties,  from  which  attack  she  could  not 
have  inunediately  recovered  a  perfectly  sound  state  of  mind, 
even  after  that  bodily  disease  had  intermitted  or  passed  off,  and 
which  disorder  must  have  considerably  accelerated  the  previ- 
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oQsl^  commenced  devastation  of  age:  AUomey-general  v.  Pam* 
(her,  H  Bio.  CO.;  1  Lond.  Jnr.  340;  Sergeson  v.  SecUey,  2  Atk. 
413.  This  deed  mnat,  therefote,  be  annalled,  as  well  because 
the  plainiiff  was  at  the  time  it  was  executed  actnallj  rum  compos 
mentis,  as  on  the  ground  that  it  was  obtained  by  the  most  gross 
abuse  of  confidence,  and  by  a  fraudulent  combination;  for,  as 
it  has  been  truly  said,  fraud  and  deceit  by  him  who  is  trusted, 
are  most  odious  in  law:  Fermor^s  case,  3  Co.  79. 

Thus  far  the  plaintiff  will  obtain  all  the  equity  she  asks.  Bui 
he  who  asks  equity  must  do  equity.  The  plaintiff  herself  seems 
to  admit  in  her  bill,  when  taken  in  connection  with  her  late  hus- 
band's will,  which  she  exhibits  as  a  part  of  it,  that  she  stands 
here  in  some  sort  incumbered  with  an  equity  due  to  the  defend- 
ant. And  the  only  difference  between  these  parties  as  to  that 
claim  is  as  to  its  extent.  The  defendant  claims  an  absolute 
estate  in  fee-simple  in  the  property  of  the  plaintiff  after  her 
death.  While,  on  the  other  hand,  the  plaintiff  insists  that  the 
defendant's  claim  extends  no  further  than  a  life-estate,  with  re- 
mainder to  her  lawful  children,  should  she  have  any. 

The  bill  states,  that  the  plaintiff  was  seised  in  fee-simple  of  a 
land  called  *'  John  and  Thomas'  Forest;"  that  at  an  early  period 
of  her  life  she  married  John  C.  Owings,  who  made  his  will, 
which  is  exhibited  as  a  part  of  the  bill,  and  died  in  February, 
1810;  that  the  plaintiff  had  intended,  by  her  last  will,  to  make 
some  sufficient  provision  for  the  defendant,  the  nature  of  which 
is  thus  described.  After  some  specific  legacies  to  the  plaintiff's 
children  and  grandchildren,  to  give  the  defendant  an  estate  for 
life  in  her  real  property,  the  residue  of  her  personal  estate,  and  a 
remainder  in  the  real  estate  to  the  defendant's  children,  should 
she  have  any;  and  in  the  event  of  failare  of  issue  lawfully  be- 
gotten, then  to  the  other  children  of  the  plaintiff,  to  be  equaUy 
divided  among  them.  That  the  defendant  being  wholly  dis- 
satisfied with  such  a  provision,  and  insisting  on  an  uncondi- 
tional, absolute  estate  in  the  whole,  the  pluntiff  then  openly 
avowed  her  determination  to  make  no  will;  to  die  intestate,  and 
to  leave  her  property  to  pass  and  be  distributed  according  to 
law.  The  defendant  admits  these  facts;  but  alleges  and  insists, 
that  four  of  her  sisters  having  been  amply  provided  for  by  the 
late  Thomas  G.  Deye,  their  uncle,  the  plaintiff  promised  the  late 
John  C.  Owings,  the  defendant's  father,  that  she  would  give 
her  estate  to  the  defendant.  In  consequence  of  which,  and  in 
confident  reliance  upon  that  promise,  her  father  made  his  will 
in  the  manner  he  did,  leaving  the  defendant  nothing  more  than 
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a  mere  token  of  his  affectionate  recollection.  And  the  defend- 
ant ayers,  that  the  deed  of  the  fifteenth  of  June,  1824,  waa 
made  with  a  view  to  and  in  fulfillment  of  that  promise. 

From  the  proof  it  appears,  that  John  C.  Owings  and  the 
[daintiff,  his  wife,  during  their  marriage,  had  eight  children, 
who  Borvived  him;  and  that  he  had  a  large  estate,  consisting  of 
zeal  and  personal  property,  within  this  state  and  elsewhere; 
that  his  uncle,  the  late  Thomas  G.  Deye,  was  seised  of  a  con- 
siderable real  estate,  which  by  his  last  will  he  devised  to  four  of 
the  daughters  of  his  nephew,  John  G.  Owings,  each  of  whose 
abaies  contained  from  four  hundred  and  fifty  to  six  hundred  acres 
of  land,  the  least  of  which  was  estimated  as  worth  about  sixteen 
thoiuand  doUars;  that  John  0.  Owings,  the  late  husband  of  the 
plaintiff,  by  his  will  and  otherwise,  gave  the  whole  of  his  real 
and  personal  estate  to  his  two  sons,  Thomas  D.  Owings  and 
John  C.  Owings,  except  some  personalty,  which  he  gave  to  his 
wife,  and  some  other  property,  which  he  gave  to  his  daughters 
in  payment  of  a  debt  he  owed  them.  The  property  he  gave 
to  his  son  Thomas  is  said  to  have  sold  for  twenty  thousand  dol- 
lars. 

In  his  will  the  late  John  G.  Owings,  the  father  of  the  defend* 
ant,  says:  **1  give  to  my  daughtor,  Charlotte  Deye  Owings,  a 
family  bible  and  a  spinning-wheel  as  a  token  of  my  affection,  it 
being  my  desire  and  expectation  that  her  mother  will  provide 
for  her,  she  having  fully  in  her  power  to  do  so.  Item:  I  give 
unto  my  four  daughters,  Mary  C.  Nesbit,  Gharcilla  Gockey 
Beje  Owings,  Penelope  D.  Price,  and  Francis  Thwaites  Deye 
Owings,  one  family  bible  each,  they  having  been  heretofore  pro- 
vided for  by  my  uncle,  the  late  Thomas  Gockey  Deye/' 

Thus  it  appears  to  have  been  the  intention  of  the  testator^ 
John  C.  Owings,  so  to  dispose  of  his  property  as  that  the  pro- 
mon  for  each  of  his  children,  noticed  in  his  will,  should  be 
entirely,  or  nearly  equal.  That  is,  of  his  eight  chUdren,  he  him- 
self provided  for  two,  his  uncle  had  portioned  four,  and  a  sev- 
enth he  left  to  be  provided  for  by  her  mother.  Of  his  eighth 
child,  Cassandra,  he  takes  no  notice  in  his  will;  she  had  mar- 
ried, disposed  of  herself,  and  was  then  a  resident  at  a  great 
distance  from  him.  It  appears  in  proof,  that  the  "  desire  and 
expectation  "  thus  expressed  by  this  testator,  and  the  exclusion 
of  his  daughter  Charlotte  from  any  share  of  his  property,  was 
in  consequence  of,  and  founded  upon  an  express  promise  made 
to  him  by  the  plaintiff  (at  a  time  when  it  is  admitted  on  all 
hands  she  was  in  a  perfectly  sound  state  of  mind),  that  she 
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would  give  all  her  property  after  her  death  to  their  daa^hter, 
thifl  defendant,  in  fee-eimple;  and  in  full  confidence  that  this 
promise  so  made  to  him  for  the  benefit  of  Charlotte,  ^woxild  be 
faithfully  observed  and  kept,  he  made  his  will,  and  in  about 
one  month  afterwards  died.  Some  time  after  the  death  of  John 
O.  Owings,  his  son  John,  being  sick  and  in  a  rapidly  declining 
state  of  health,  declared  his  intention  to  devise  his  estate  to  his 
sister,  this  defendant,  when  his  mother,  the  plaintiff,  dissnaded 
him  from  doing  so,  and  induced  him  to  give  it  to  his  sister  Cas- 
sandra, promising  him  that  if  he  would  do  so,  she,  the  plaint- 
iff, would  provide  for  the  defendant.  Upon  the  faith  of  which 
promise  he  made  his  will,  devised  his  estate  to  his  sister  Cas- 
sandra, and  died.  There  is  nothing  said  in  the  pleading^  about 
this  devise  by  John  to  Cassandra;  or  as  to  John's  inducement 
for  making  it.  But  it  may  be  fairly  inferred  that  the  plaintiff 
was  actuated  by  a  strong  feeling  of  equity  towards  all  her  child- 
ren; and  knowing  that  she  had  promised  to  give  her  estate  to 
the  defendant,  she  wished  John's  to  take  another  direction,  and 
be  given  to  Cassandra,  in  order  to  provide  for  her;  and  also  to 
prevent  the  defendant  from  obtaining  a  double  portion.  Taken 
in  this  point  of  view,  I  have  deemed  it  a  matter  which  mig^ht 
be  noticed  as  a  corroborati9n  of  the  proofs  in  relation  to  the 
promise  made  by  the  plaintiff  to  her  late  husband  for  the  benefit 
of  the  defendant. 

There  can  be  no  doubt  that  the  plaintiff  always  admitted  she 
had  intended  to  give  a  life-estate,  at  least,  in  her  property  to  the 
defendant.  Much  testimony  has  been  collected  in  relation  to 
what  the  plaintiff  had  said  since  the  death  of  her  husband,  as 
to  the  manner  in  which  she  intended  to  provide  for  the  defend- 
ant. But  the  greater  part  of  these  declarations  are  proved  to 
have  been  made  subsequently  to  that  period  of  time  when  her 
mental  decay  had  commenced;  and,  therefore,  so  far  as  they 
may  have  been  introduced  as  evidence  of  the  affirmance  of  an 
equivocal  or  voidable  promise,  deserve  little  attention.  Bat  it 
is  of  no  kind  of  importance  to  ascertain  what  were  at  any  time 
the  limits  of  the  plaintiff's  intended  bounty  to  the  defendant, 
because  as  to  that  her  will  is  the  law.  Therefore,  all  the  testi- 
moDy  which  relates  to  her  declarations  of  benevolent  intentions, 
may  be  at  once  put  out  of  the  case. 

The  question  here  is,  not  what  the  plaintiff  at  any  tune 
kindly  intended,  but  whether  she  had  made  such  a  promise  as 
is  alleged,  and  what  have  been  her  admissions  and  acknowledg- 
ments of  that  promise,  if  any.    As  to  which,  it  appears  that 
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when  the  plaintiff  was  called  on,  at  a  time  about  the  oommenee* 
ment  of  her  intellectoal  decay,  to  say  whether  she  had  actually 
made  any  such  promise  to  her  late  husband  in  favor  of  the  de- 
fendant or  not;  and  whether  anything  was  then  said  about  her 
giving  to  the  defendant  anything  less  than  an  absolute  estate 
of  inheritance;  she  distinctly  acknowledged  that  she  had  made 
sach  an  unconditional  promise;  and  that  nothing  was  then 
said  about  an  estate  for  life.  And  the  plaintiff  has  since  made 
similar  acknowledgments  as  to  the  nature  and  extent  of  her 
promise.  The  circumstance  that  one  of  her  children  had  been 
cut  off  from  any  participation  in  the  father's  property,  because 
of  her  having  promised  to  provide  for  such  child  was  calculated, 
from  its  veiy  interesting  nature,  to  make  a  strong  and  lasting 
impression,  and  likely  to  be  distinctly  recollected  even  after 
her  mind  had  fallen  into  a  great  degree  of  decay:  Bennet  v. 
Vade,  2  Atk.  326. 

These  acknowledgments  of  the  promise  are  mainly  corrob- 
orated by  the  circumstances  of  the  late  John  C.  Owings' 
family  at  the  time  of  his  death,  and  the  disposition  which  he 
made  of  his  estate  by  his  will.  His  other  children,  there  spoken 
of,  having  had  estates  of  inheritance  given  to  them  by  himself, 
or  his  uncle,  shows  what  was  his  understanding  of  the  plaintiffs 
promise  at  the  time  it  was  made  to  him;  and  that  in  the  '^  de- 
oro  and  expectation  "  expressed  in  his  will  he  alluded  to  a  pro- 
vision having  the  nature  and  extent  of  the  others  there  made 
or  Bpoken  of,  and  not  merely  a  fettered  donation,  or  an  estate 
for  life  only.  Hence,  all  circumstances  considered,  I  have 
come  to  the  conclusion  that  the  promise  was  made  by  the 
plaintiff,  and  to  the  extent  alleged  by  the  defendant. 

To  constitute  a  valid  contract,  the  performance  of  which  may 
he  enforced  either  at  law  or  in  equity,  it  must  be  founded  on  a 
sufficient  consideration.  That  is,  the  moving  cause  of  the  con- 
tract must  be  some  benefit  to  the  person  called  on  to  comply 
^th  it;  or  a  benefit  to  a  stranger;  or  some  damage  or  loss  sus- 
tained by  the  party  claiming  the  performance;  which  benefit  or 
loss  has  accrued  or  happened  at  the  request  or  instance  of  the 
party  of  whom  the  claim  is  made:  Bunn  v.  Ouy,  4  East,  194; 
TioleU  V.  Potion,  5  Cranch,  150.  Upon  a  mere  naked  pact  or 
agreement,  not  founded  on  any  such  consideration,  no  suit, 
according  to  pur  law,  can  be  sustained  either  at  law  or  in  equity. 
In  the  case  under  consideration  the  defendant,  it  is  shown,  did 
sustain  a  loss  by  reason  of  the  promise  of  the  plaintiff. 

This  promise,  however,  was  not  made  by  the  plaintiff  to  the 
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defendant;  and  jet  it  is,  in  general,  essential  to  the  nature  of  a 
consideration  that  it  should  move  from  the  party  asking  perform- 
ance of  the  contract;  for  if  such  party  is  a  mere  stranger  to  the 
consideration,  having  himself  sustained  no  loss,  nor  conferred 
any  benefit  on  the  opposite  party,  he  himself  has  no  claim  to 
have  such  contract  fulfilled.  But  a  father  is  under  a  natural 
obligation  to  provide  for  his  children;  and,  therefore,  a  promise 
made  to  him  for  their  benefit,  as  in  this  instance,  may  well  ex- 
tend to  them.  As  where  a  father  was  about  to  cut  one  thousand 
pounds  worth  of  timber  to  raise  a  portion  for  his  daughter,  the 
heir  promised  him  that  if  he  would  forbear  from  felling  the  tim- 
ber, he,  the  heir,  would  pay  the  daughter  one  thousand  pounds. 
The  father  did  abstain,  in  consequence  thereof,  from  cutting  the 
timber,  and  died.  It  was  held  that  the  contract  with  the  father 
inured  to  the  benefit  of  the  daughter,  was  founded  on  a  sufficient 
consideration,  and  that  the  daughter  might  sustain  an  action  upon 
it  against  the  heir  and  recover:  DuUon  v.  Poole,  1  Vent.  318; 
Martyn  v.  Hind,  Oowp.  443. 

It  is  now  regarded  as  the  well  settled  doctrine  of  the  court  of 
chancery  in  England  that  if  a  person  had,  before  his  death,  com- 
municated his  intention  to  make  or  alter  his  will,  and  give  a 
legacy  or  portion  of  his  property  to  a  certain  individual,  and 
the  heir  or  any  one  else  had  interposed  and  prevented  the 
making  or  alteration  of  a  will  by  a  promise  to  pay  the  amount 
of  the  proposed  legacy,  to  transfer  the  property  or  to  give 
anything  else  in  lieu  of  it  to  the  individual  thus  intended 
to  be  benefited;  that  the  promise  so  made  is  binding,  as  being 
made  on  a  consideration  of  loss  to  the  individual,  who  may, 
therefore,  enforce  the  specific  performance  of  it  in  a  court 
of  equity.  The  statute  of  frauds  has  been  repeatedly  urged  as 
an  objection  against  such  promises,  and  the  objection  has  always 
been  overruled.  The  parent  or  friend  of  the  individual  intended 
to  be  benefited,  being  put  at  rest  and  relying  upon  such  promise, 
dies  in  perfect  confidence  that  it  will  be  fulfilled.  But  if  the  in- 
dividual who  has  been  so  disappointed  of  an  express  provision 
by  .the  deceased  could  not  have  the  promise  enforced,  his  loss 
would  be  altogether  irretrievable.  The  heir  or  person  making 
would  be  suffered  to  frustrate  the  intention  of  the  deceased,  to 
practice  a  fraud  with  perfect  impunity,  and  the  statute  of  frauds, 
if  it  were  allowed  to  apply,  would  be  made  to  operate  for  the 
protection,  instead  of  the  prevention,  of  fraud:  Chamberlain  v. 
Chamberlain,  2  Freem.  34;  Oldham  v.  LUchford,  Id.  284;  Thynn 
V.  Thynn,  1  Vern.  296;  Drakeford  v.  WiUcs,  3  Atk.  539;  EeeOi  t. 
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EBfinegal^  1  Yes,  124;  Dixon  v.  OlmiiLa,  1  Cox.  414;  Sticldand  v. 
Aldridge,  9  Yes.  619;  Mestaer  t.  GiUespie,  11  Id.  638;  Chamberlain 
T.  i^ar,  2  Yes.  &  Bea.  259. 

This  doctrine,  which  has  been  so  long  and  so  well  established 
in  England,  has  been  finally  and  solemnly  recognized  by  the 
court  of  the  last  resort  in  this  state.  The  case  is  to  this  effect: 
Charles  Browne  being  seised  of  a  considerable  real  estate  in  Mary- 
land, declared  his  intention  so  to  dispose  of  it;  that  if  his  eldest 
fion  and  heir,  James  Browne,  should  inherit  or  succeed  to  the  es- 
tate of  Andrew  Oochrane,  in  Scotland,  then  it  should  pass  to 
and  Test  in  his  second  son,  Basil  Browne.  Upon  which  James 
promised  his  father  that  in  the  event-of  his  obtaining  Cochrane's 
estate  he  would  convey  the  Maryland  estate  to  Basil,  provided 
his  father  would  make  no  will  and  permit  the  Maryland  estate 
to  descend  to  him,  James,  as  his  heir  at  law.  Charles,  the  father, 
in  consequence  thereof,  died  intestate,  and  suffered  the  Mary- 
hmd  estate  to  descend  to  James,  who  afterwards  succeeded  to 
the  estate  of  Cochrane.  Upon  a  bill  filed  by  Basil  the  promise 
was  held  to  be  founded  on  a  sufficient  consideration,  and  it  was 
decreed  that  James  should  conyey  the  Maryland  estate  to  Basil 
accordingly:  Brovme  v.  Brovme^  1  H.  &  J.  430. 

The  defendant  having,  as  appears  in  proof,  lost,  or  failed  to 
obtain  an  estate  of  inheritance,  by  reason  of  the  plaintiffs  hav- 
ing undertaken  to  give  her  such  an  estate  in  her  property  after 
her  death,  it  is  clear,  according  to  the  established  principles  of 
equity,  that  the  defendant  should,  in  some  form  or  other,  have 
the  full  benefit  of  that  promise  assured  to  her.  The  whole  con- 
troversy is  now,  perhaps,  as  fully  presented  to  this  tribunal  as 
it  ever  can  be  hereafter  by  any  other  or  different  form  of  pro- 
cedure. It  would,  therefore,  seem  to  be  incumbent  upon  the 
court  now,  finally  to  dispose  of  the  whole  matter,  as  well  on 
behalf  of  the  defendant  as  on  the  part  of  the  plaintiff.  To  stop 
short  vrith  decreeing  that  the  deed  of  the  fifteenth  of  June 
should  be  annulled,  would  be  to  dispose  of  no  more  than  the  one 
half  of  the  matter  in  dispute.  It  would  be  leaving  the  claim 
of  the  defendant,  which  has  been  so  fully  developed  by  the 
pleading  and  proofs,  to  be  determined  at  a  future  day,  and  most 
probably  between  other  parties;  the  defendant,  if  she  lives,  on 
the  one  hand,  and  the  representatives  of  the  plaintiff  on  the 
other,  who  may  be  very  numerous;  and  the  proofs,  which  are 
now  strong  and  satisfactory,  may  be  then  very  much  wasted  or 
totally  lost. 

There  are  many  cases  in  which  this  cour^.  in  order  to  dispose 
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of  the  whole  matter  in  controTersy,  grants  the  relief  to  which 
the  plaintiff  has  shown  himself  to  be  entitled  upon  terms.  No 
one  is  allowed  to  take  a  fraudulent  advantage  of  the  weakness 
or  necessities  of  another;  as  in  cases  of  sales  by  expectant 
heirs;  in  cases  between  guardian  and  ward;  in  cases  of  usury 
and  the  like.  But  in  all  such  instances,  where  the  court  grants 
the  relief  prayed,  it  is  upon  the  terms  that  the  plaintiff  who  asks 
equity  shall  do  equity;  and,  therefore,  the  fraudulent  securities 
are  allowed  to  stand  for  what  is  really  due,  or  they  are  vacated 
only  upon  condition  that  the  plaintiff  performs  that  which  in 
equity  and  conscience  he  ought  to  perform:  IhriaUeton  y.  Griffith, 
1  P.  Wms.  310;  Hylion  v.  HyUan,  2  Ves.  548;  JSTesbU  v.  NesbU,  2 
*  Cox,  183;  Wharton  v.  May,  5  Yes.  27.  Upon  these  principles 
this  fraudulent  conveyance  of  the  fifteenth  of  June  might  be 
vacated  only  upon  the  condition  that  the  plaintiff  should  now, 
in  conformity  with  her  promise,  make  a  settlement  upon  the 
defendant. 

On  a  proper  bill  to  account,  after  a  decree  to  account,  both 
parties  are  considered  as  actors,  and  therefore^  according  as  the 
balance  may  be  shown,  there  may  be  a  decree  in  favor  of  the 
defendant,  or  in  favor  of  the  plaintiff:  Done'a  case,  1  P.  Wms. 
263;  Anonymous,  3  Atk.  691;  Eorwood  v.  Schtnedes,  12  Yes.  316; 
Bodkin  V.  Clancy,  1  Ball  &  Bea.  217;  Davis  v.  Walsh,  2  H.  &  J. 
329;  1825,  c.  158.  But  it  is  not  essentially  necessaxy  in  other 
cases  that  the  decree  should  directly  respond  to  the  special 
prayer  of  the  bill,  by  merely  denying  relief  upon  the  case,  or 
by  granting  it  to  the  plaintiff,  either  conditionally  or  partially, 
or  entirely  as  prayed.  The  matter  in  controversy  being  fully 
developed,  a  decree  may,  in  several  instances,  be  framed  to 
meet  the  case  disclosed,  altogether  apart  from  the  relief  which  the 
plaintiff  asks  for  himself:  Johnson  v.  Johnvm,  1  Munf.  654,  note. 
As  where  a  bill  is  filed  against  two  or  more  defendants,  and  it 
appears  that  some  of  them  are  answerable  only  in  the  second 
degree,  that  is,  as  agents  of  a  principal;  in  such  case  the  prin- 
cipal will  be  first  charged,  and  the  agents  only  in  the  second 
degree,  or  upon  the  default  of  the  principal:  The  Charitable  Cor* 
ixyralion  v.  SuUon,  9  Mod.  356;  2  Atk.  406;  and  so,  too,  where 
it  appears  that  one  is  principal  and  the  others  are  sureties,  the 
court  will,  if  called  on  when  about  to  give  the  plaintiff  the  relief 
he  seeks,  go  on  to  decree  over  as  against  the  one  who  is  princi- 
pal, that  in  case  the  decree  in  favor  of  the  plaintiff  is  satisfied 
by  the  sureties,  they  shall  be  reimbursed  by  their  principal: 
Walker  v.  Presurick,  2  Yes.  622;   Taylor  v.  FickUn,  6  Mun.  25^ 
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MeNeU  v.  Baird,  6  Id.  316.  And  where  there  are  two  or  more 
defendants  a  decree  may  be  passed  as  between  any  two  of  them» 
when  a  case  is  made  out  between  them  by  eTidenoe  arising  from 
the  pleadings  and  proofs  between  the  plaintiff  and  defendants: 
Chamley  v.  Dunsany,  2  Sch.  &  Lef.  709,  718;  Conry  t.  Caulfield^ 
2  Ball  &  Bea.  255.  And  also  where,  on  a  bill  for  a  specific  per- 
fonnance,  the  defendant  proves  an  agreement  different  from  that 
insiated  on  by  the  plaintiff,  he  may  have  a  decree  upon  his 
answer  submitting  to  perform  the  agreement,  and  this  without 
a  crosB-^bill,  which  was  formerly  deemed  necessary :  Fife  v.  Clay" 
ton,  13  Yes.  546;  Higginsony.  Ctcnoes,  15  Id.  525.  And  it  has 
heen  the  practice  of  this  court  in  similar  cases,  without  a  cross- 
bill, to  decree  as  well  in  favor  of  the  defendant  as  of  the  plaint- 
iff, where  it  appeared  from  the  nature  of  the  agreement  or 
transaction  between  them,  that  each  was  bound  to  pay  money 
or  to  perform  some  act  for  the  benefit  of  the  other:  Dorseyy. 
Campbell,  1  Bland  Oh.  856.  And  even  a  direct  decree  in  favor  of 
the  plaintiff  may,  in  its  consequences,  operate  as  a  decree  binding 
his  interests  in  like  manner  as  if  it  had  been  passed  directly 
against  him.  For  it  is  now  established,  that  if  a  bill  filed  by  a 
mortgagor  for  redemption  is  dismissed,  the  money  not  being 
paid  at  the  time  specified  in  the  decree  for  redemption,  that 
operates  as  a  foreclosure,  and  is  equivalent  to  a  decree  for  a 
foreclosure:  Siuart  v.  WorraU,  1  Bro.  C.  C.  581;  The  Bishop  of 
Winchester  v.  Paine,  11  Ves.  199.  Or  there  may  be  a  decree 
against  both  parties,  as  where  the  contest  is  as  to  some  private 
light  of  property,  and  it  appears  from  the  proofs  that  the  title 
is  in  neither,  but  in  the  state,  both  parties  may  be  perpetually 
enjoined  from  using  the  property  to  the  prejudice  of  the  public: 
Penn  v.  Ld.  Baltimore,  1  Ves.  454;  Barclay  v.  Rtiasell,  3  Id.  436; 
Sex  V.  Leigh,  4  Burr.  2146. 

In  such  cases  there  can  be  no  danger  of  surprise,  or  want  of 
opportunity  to  adduce  proof;  because  the  indirect,  inverted  or 
constructive  decree  is  confined  to  that  subject  alone,  which  the 
parties  themselves  have  by  their  pleadings  spread  before  the 
court.  Here,  the  bill  and  answer  disclose  the  whole  matter  in 
dispute,  relative  to  the  promise  of  the  plaintiff,  as  fully  as  it 
eonld  be  done  by  a  cross-bill.  The  defendant  not  only  sets  out 
and  relies  upon  the  promise  of  the  plaintiff,  but  attempts  to  sus- 
tain the  deed  of  the  fifteenth  of  June,  upon  the  ground  of  its 
being  a  mere  fulfillment  of  that  promise;  thus  representing  the 
promise  as  the  original  contract.  This  allegation  of  the  defend- 
ant has  been  put  in  issue  as  a  material  part  of  the  subject  in 
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controversj,  and,  like  eyeiy  other  part  of  the  matter  in  issne^  it 
may,  without  the  unnecessary  circuity  and  expense  of  a  cross- 
bill, be  met  by  such  a  decree  as  justice  requires,  either  in  favoi 
of  or  against  the  plaintiff:  Harding  y.  Handy,  11  Wheat.  120; 
Stuart  V.  Mechanics  and  Farmers'  Bank,  19  Johns.  505. 

Here  again,  however,  we  are  met  by  another  obstacle,  arising 
from  the  present  unsound  intellectual  condition  of  the  plaintiff; 
and  that,  too,  whether  the  decree  in  her  favor  be  upon  terms,  or 
it  be  in  part  against  her.  But  a  change  in  the  mental  condition 
of  a  contracting  party,  by  his  becoming  afterwards  a  lunatic, 
certainly  ought  not  to  release  him  from  his  liability.  And  it 
has  accordingly  been  held  that  the  rights  of  the  parties  remain 
unchanged  by  such  an  act  of  Ood.  The  only  difficulty  is,  how 
to  come  at  the  remedy.  If  the  legal  estate  is  vested  in  trustees, 
a  court  of  equity  ought  to  decree  a  performance;  but  if  it  be 
vested  in  the  lunatic  himself,  that,  it  was  formerly  held,  might 
be  an  insuperable  obstacle  to  any  adequate  relief  here,  because 
this  court  could,  by  its  ordinary  powers,  only  give  relief  by  de- 
creeing a  conveyance,  which  the  lunatic  could  not  be  ordered  to 
make,  because  of  his  incapacity  to  contract:  Owen  v.  Davies,  1 
Ves.  82;  Pegge  v.  Skynner,  1  Cox,  28;  Hall  v.  Warren,  9  Ves. 
611;  Shelf.  Lun.  429. 

But  here,  although  the  legal  estate  is  vested  in  the  plaintiff 
herself,  yet,  if  the  matter  were  left  at  law,  no  relief  could  there 
be  obtained  against  the  plaintiff  during  her  life;  nor  could  a 
specific  performance  be  obtained  at  any  time  against  any  one 
at  law;  therefore,  from  the  very  nature  of  the  case,  the  relief 
necessary  to  meet  it  can  only  be  obtained,  if  at  all,  in  a  court 
of  equity.  It  is  laid  down  that  if  a  man,  by  age  or  diseaae,  is 
reduced  to  a  state  of  debility  of  mind,  which,  tiiough  short  of 
lunacy,  renders  him  unequal  to  the  management  of  his  affairs, 
the  court  will,  in  respect  of  his  infirmities^  appoint  a  guardian 
to  answer  for  him,  or  to  do  other  acts,  as  his  interests  or  the 
rights  of  others  may  require:  Leving  t.  Caverly^Treo.  Ch.  229; 
Sheldon  v.  Aland,  8  P.  Wms.  Ill,  note;  Bird  v.  Le/evre,  4  Bro. 
C.  C.  100;  WHaon  v.  Grace,  14  Ves.  172;  AUamey-general  v. 
Waddington,  1  Madd.  821;  HowleU  v.  Wildraham,  5  Id.  423; 
Warinaby  v.  Wartnaby,  1  Jac.  Bep.  877;  Ex  parte  Clarke,  2 
Buss.  575;  Chambers  v.  Donaldson,  9  East,  471;  WkUehamr. 
Hines,  1  Munf.  557;  Homer  v.  Marshal,  5  Id.  466;  1  Fonb.  64; 
Mitf.  Plea,  103;  Prac.  Beg.  71.  And  it  is  said  that  where  one 
who  could  not  be  proved  a  lunatic  was  relieved  from  a  deed  oIh 
tained  of  him  by  fraud  and  imposition  on  his  weakness,  it  was 
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farther  ordered  that  he  should  not  execute  any  future  deed  but 
with  the  oonsent  of  the  oourt:  Lord  Donegal^s  case,  2  Yes.  408. 

It  was  upon  these  authorities  that  I  passed  the  order  of  the 
MTenteenth  of  April  last.  I  deemed  it  then  necessary  to  extend 
to  the  plaintiff  the  especial  protection  of  the  court,  because  of 
her  age  and  infirmities.  And  if  by  reason  of  that  infirmity 
merely,  the  court  can  in  no  way  cause  that  to  be  done,  which 
then  in  a  sound  state  of  mind  she  had  bound  herself  to  do,  the 
most  manifest  injustice  might  ensue;  and  that,  too,  not  from 
any  substantial,  but  merely  because  of  a  technical  or  formal  ob- 
jection. If,  as  has  been  said,  this  court  can  declare  that  she 
shall  not  hereafter  execute  any  deed  without  its  consent;  the 
cooYerse  of  the  proposition  seems  necessarily  to  follow  that  this 
court  can,  by  its  consent  or  decree,  direct  a  conveyance  to  be 
made  by  her  to  the  defendant,  according  to  the  promise  by  which 
she  is  bound. 

There  can  be  no  doubt,  that  a  spedfio  execution  of  this  prom- 
ise would  be  decreed  against  the  legal  representative  of  the 
phuntiff  if  she  were  dead:  OoUmere  v.  BaUison,  1  Yem.  48.  And 
it  is  equally  dear,  if  she  were  now  in  her  sound  mind,  she  herself 
might  comply  with  this  promise,  either  by  a  last  will  devising 
her  property  to  the  defendant,  or  by  a  deed  to  take  effect  after 
her  death:  Draheford  v.  WUks,  3  Atk.  640.  But  she  is  not  now, 
nor  is  ever  likely  again  to  be  in  a  mental  condition,  understand- 
iBglyof  herself,  to  execute  any  such  instrument  as  can  pass  any 
light  in  her  property.  It  has,  however,  been  expressly  provided, 
that  persons  non  oompaa  meniis^  seised  or  possessed  of  any  lands 
boond  by  an  agreement  to  convey,  made  by  some  person  having 
a  light  to  make  such  agreement,  and  therefore  liable  to  a  decree 
for  conveyance  on  a  suit  for  specific  performance,  shall  convey 
and  assure  such  lands  in  such  manner  as  the  court  of  chan- 
cery shall  direct:  1773,  c.  7,  s.  1;  4  Geo.  H.,  c.  10;  Kilt.  249; 
BuUock  V.  BuUock,  1  Jac.  &  Wal.  583^;  and  that  in  all  cases 
where  a  decree  shall  be  made  for  a  conveyance,  and  the  party 
shall  n^lect  to  comply  therewith,  such  decree  shall  be  consid- 
ered to  have  the  same  operation  as  if  the  conveyance  had  been 
executed  conformably  to  such  decree:  1785,  c.  72,  s.  13;  1826, 
c.  159. 

Upon  the  whole,  I  am,  therefore,  of  opinion,  that  there  is 
now  no  other  course  left  but  to  appoint  a  guardian  for  the  plaint- 
iff, who  shaU  be  directed  to  execute,  in  her  name,  to  the  defend- 

1.   JMbek  T.  Ailltefe,  1  Jao.  a  WaL  60S. 
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ant,  BQch  a  deed  as  shall  be  deemed  a  sufficient  specific  perform- 
ance of  her  promise,  to  take  effect  after  her  death. 

Whereupon  it  is  decreed,  that  the  said  defendant,  Charlotte 

C.  D.  Owings,  be  and  she  is  hereby  directed  and  required  forth- 
with to  bring  into  this  court  the  original  instrument  of  writing 
in  the  proceedings  mentioned,  purporting  to  be  a  deed  made  bj 
the  said  plaintiff,  Colgate  D.  Owings,  unto  the  said  defendant, 
Charlotte  C.  D.  Owings,  on  the  fifteenth  day  of  June,  1824,  to 
be  canceled  and  annulled;  and  the  same  is  hereby  declared  to 
be  null  and  Toid;  and  the  record  which  hath  been  made  of  the 
said  instrument  of  writing  among  the  land  records  of  Baltimore 
county  court,  shall  be  and  the  same  is  hereby  declared  to  be 
utterly  Toid  and  of  no  effect  whatever,  because  of  the  said  in- 
strument of  writing  having  been  obtained  from  the  said  plaintiff, 
Colegate  D.  Owings,  by  fraud  and  at  a  time  when  she  was  runk 
compos  mentis. 

And  it  is  further  decreed,  that  William  Gwynn,  of  the  city  of 
Baltimore,  be  and  is  hereby  appointed  gu^xlian  of  the  said 
plaintiff,  Colegate  D.  Owings,  for  the  purpose,  and  with  full 
power  and  authority  to  make,  execute,  acknowledge  and  deliver, 
according  to  law,  a  deed  of  conveyance  as  hereinafter  described, 
in  the  name  and  behalf  of  the  said  plaintiff,  Colegate  D.  Owings, 
unto  the  said  Charlotte  C.  D.  Owings. 

And  it  is  further  decreed,  that  the  said  plaintiff  Colegate  D. 
Owings  forthwith  execute,  acknowledge,  and  deliver,  according 
to  law,  by  her  said  guardian  William  Gwynn,  unto  the  said  de* 
fendant  Charlotte  C.  D.  Owings  a  good  and  sufficient  deed, 
thereby  conveying  all  the  real  estate  of  the  said  plaintiff  Colegate 

D.  Owings  in  the  proceedings  mentioned,  called  "John  and 
Thomas  Forest,"  unto  the  said  defendant  Charlotte  C.  D.  Owings, 
her  heirs  and  assigns  forever,  and  also  by  the  same  deed  conveying, 
transferring,  and  making  over  unto  the  said  defendant  Charlotte 
C.  D.  Owings,  her  executors,  administrators,  and  assigns,  all  the 
personal  property  of  the  said  plaintiff  Colegate  D.  Owings,  which 
shall  be  and  remain  at  the  time  of  her  death.  And  in  the  said 
deed  of  conveyance  it  shall  be  expressly  stipulated  and  declared, 
that  the  same  shall,  in  no  respect,  take  effect,  or  have  any  force 
or  operation  whatever  during  the  life-time  of  the  said  plaintiff 
Colegate  D.  Owings;  but  the  same  shall  take  effect  and  be  in 
full  force  and  operation  upon  and  immediately  after  the  death 
of  said  plaintiff  Colegate  D.  Ovrings.  And  it  shall  be  further 
expressly  stipulated  and  declared  in  the  said  deed  of  convey- 
ance, that  if  said  defendant  Charlotte  C.  D.  Owings  shall  die 
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▼ithont  leaving  any  lawful  issue,  in  the  life-time  and  before  the 
death  of  the  said  plaintiff  Colegate  D.  Owings,  then  and  in  that 
case  the  said  deed  of  conveyance  and  every  part  thereof  shall  be 
utterly  null  and  void  to  all  intents  and  purposes  whatever. 

And  it  is  further  decreed,  that  the  said  defendant  Charlotte 
C.  D.  Owings  pay  unto  the  said  plaintiff  Colegate  D.  Owings, 
her  full  costs  expended  in  this  suit,  to  be  taxed  by  the  register. 

After  this  decision  the  plaintiff  died,  but  an  appeal  was  never- 
theless taken  to  the  court  of  appeals  in  her  behalf.  Subse- 
quently one  of  the  plaintiff's  solicitors  filed  a  petition,  asking 
the  court  to  make  an  order  directing  the  defendant  to  pay  the 
costs  as  taxed  by  the  register,  upon  which  the  chancellor  gave 
an  opinion  as  follows: 

Blahd,  Chancellor.  It  may  not  be  amiss  here  to  observe,  by 
the  way,  that  in  England  an  appeal  from  a  decree  in  chancery 
may  be  had  at  any  time  within  five  years,  with  a  saving  in  favor 
of  persons  non  compos  mentis:  Shelf.  Lun.  424.  Here  it  is  de- 
clared, that  all  appeals  shall  be  made  and  entered  within  nine 
months  from  the  time  of  making  the  decision,  and  not  after- 
wards; unless  it  be  alleged  on  oath,  that  such  decree  was  ob- 
tained by  fraud  or  through  mistake:  1826,  c.  200,  sec.  14;  but 
there  is  no  saving  in  favor  of  persons  non  compos  mentis. 

Where  a  decree  has  been  passed,  as  in  this  instance,  affecting 
as  well  the  real  as  the  personal  estate  of  the  parties,  and  the 
suit  abates  by  the  death  of  either  of  them,  as  the  realty  passes 
to  the  heirs  and  the  personalty  to  the  administrator  or  executor 
of  the  deceased,  in  order  to  embrace  the  whole  subject  of  the 
decree,  it  should  be  revived  by  or  against  both  the  heirs  and 
personal  representatives  of  the  deceased  party.  But  such  a 
comprehensive  revival  of  the  suit  is  not  in  all  cases  indispens- 
ahly  necessary,  as  each  class  of  the  representatives  of  the  de- 
ceased may  revive  and  prosecute  the  suit  to  the  extent  of  their 
respective  interests,  and  no  further:  Ferrers  v.  Cherry,  1  Eq. 
Ca.  Abr.  4.  It  is  said  that  in  England  a  suit  can  not  be  revived 
merely  to  recover  costs  not  taxed;  this,  however,  has  been  re- 
garded there  as  a  very  odd  rule:  2  Mont.  Dig.  524;  and  having 
met  with  no  instance  of  its  having  been  acted  upon  by  this  court, 
I  feel  no  hesitation  in  rejecting  a  rule  which  has  been  so  often 
condemned,  and  which  appears  to  be  now  reluctantly  tolerated 
by  the  tribunal  in  which  it  originated.  Be  that,  however,  as  it 
may,  in  this  case  the  costs,  it  is  alleged,  have  been  taxed,  and, 
therefore,  the  amount  of  them,  as  a  liquidated  decreed  debt,  on 
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the  death  of  the  plaintajBT  passed  to  her  personal  representatiTe. 
Consequently,  in  order  to  recover  that  debt,  this  decree  may  well 
l>e  revived  by  her  executor  or  administrator  alone;  but  no  at- 
tempt appears  to  have  been  as  yet  made  so  to  revive  it. 

Whereupon  it  is  ordered,  that  the  said  petition  be  and  the 
«ame  is  hereby  dismissed  with  costs. 


Thb  Casb  having  Bsnr  takkn  to  thx  Coubt  or  Appbau^  ilia  appeal  vai 
-diBmiBsed  on  the  groimd  thai  after  the  death  of  the  only  oomplainant  in  a 
caoae,  an  appeal  from  a  decree  of  the  chancellor  coold  not  be  taken  in  Bach 
•complainant's  name,  and  that  neither  the  appearance  of  the  personal  represent- 
4ttives  of  the  deceased,  on  a  saggestion  of  the  death,  in  the  appellate  coart, 
nor  the  defendant's  appearance,  would  saxe  the  defect:  Owings  ▼.  Owiugg,  3 
OiU  &  J.  1.  The  principal  case  was  cited  in  Fruby  v.  Parkhurai^  29  Md.  69» 
as  an  authority  upon  the  point  as  to  when  an  agreement  executed  on  one  side 
will  be  enforced  on  the  other.  The  doctrine  here  laid  down  as  to  what  are  to  be 
regarded  as  indicia  of  fraud  in  a  contract  made  with  the  person  of  weak  intel- 
lect, was  approved  in  Higliberger  ▼.  Stfffler,  21  Md.  364,  where  a  deed  was 
vacated  which  appeared  to  have  been  procured  without  consideration,  from 
«n  aged  and  illiterate  woman  by  her  son  upon  whom  she  was  entirely  depend- 
-ent  in  all  business  affidzs.  In  (rremioacie  v.  (TreefiiMcte,  43  Md.  318,  the  cooit 
referred  to  Ovnngtf  cam  as  authority  for  the  principle,  that  the  power  of  a 
^xmrt  "  to  divest  the  citiaen  of  his  personal  freedom  and  the  control  of  hia 
property  is  of  an  extraordinary  and  delicate  nature,  and  never  to  be  ezardaed 
without  the  precautions  demanded  by  the  law." 

MxHTAL  Uhsoxthdhbss  Amcinro  Liabiutt  ok  Cohtbaot.— This  anbjeel 
is  discussed  in  the  note  to  Joickmm  v.  King^  15  Am.  Deo.  361* 
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Shaw  v.  Poob. 

[6  PiOKSBZva,  86.] 

BKxntmre  a  Dsed  Executed  bt  Two,  but  aoknowledged  by  one  only,  ib,  at 
leatl^  preramptiye  evidence  of  notice  to  creditors  or  subsequent  purchasers. 
Aad  it  is  immaterial  whether  the  grantors  were  tenants  in  common,  or 
were  separately  seised  of  distinct  parts. 

Wbit  of  entry.  Downing  being  seised  of  the  premises  in 
question,  conveyed  the  same  and  other  lands  to  Zebediah  Shai- 
tnck,  in  1793.  Z .  Shattuck,  in  1808,  conveyed  a  part  of  the  lands 
to  his  son,  Z.  Shattuck,  jon.  In  1823,  Shattuck  and  Shattuck, 
Jan.,  conveyed  all  the  lands  described  in  the  first  deed  to  the 
plaintiffs^  by  a  deed  of  mortgage  regularly  executed,  but  acknowl- 
edged by  Shattuck,  jun.,  only.  This  deed  was  recorded.  The 
land  demanded  in  this  cause  was  that  which  belonged  to  Shat- 
tuck, sen.,  at  the  date  of  the  mortgage.  The  tenant  claimed 
under  one  Barnard,  who  had,  subsequently  to  the  recording  of 
said  mortgage,  commenced  proceedings  against  Shattuck,  sen., 
and  had  taken  the  land  under  an  execution  under  the  judgment 
leoovered.  No  other  notice  to  Barnard,  or  the  tenant  of  the 
mortgage,  than  that  of  the  recording,  was  proved. 

The  cause  was  submitted  on  these  facts  for  the  opinion  of 
the  court. 

Shaw  and  T.  Fuller,  for  the  demandants,  cited:  Pidgey,  Tyler, 
4Uass.  547;  Taylor  v.  Jones,  1  Salk.  889;  Bull.  N.  P.  256, 
dtee  Style,  462;  1  Stark.  Ev.  867. 

Pickering  and  Clarke,  for  the  tenant,  cited:  Ano.  Charters, 
85, 303;  Stat.  1783,  c.  87,  sec.  4;  UarahaU  v.  Hsk,  6  Mass.  80 


348  Shaw  v.  Poob.  p^Iasa. 

[4  Am.  Dec.  76];  Caain  v.  Ware,  9  Id.  220  [6  Am.  Dec.  56]; 
Dudley  v.  Sumner,  5  Id.  480;  Underu)Ood  t.  Courtown,  2  Sch. 
&  Lef.  68;  Morecock  ▼.  Dickens,  Amb.  678;  Simon  v.  Broum^  $ 
Yeates,  186;  Eeisier'a  Lessee  v.  Fortner,  2  Binn.  40  [4  Am» 
Dec.  417]. 

By  Court,  Wilde,  J.  According  to  the  doctrine  laid  dowu 
by  Parsons,  C.  J.,  in  the  case  of  Pidge  v.  Tyler,  4  Mass.  541, 
the  registry  of  the  deed  from  Shattuck  and  Shattuck,  janior,  to 
the  demandants,  under  the  circumstances  of  the  case  stated, 
must  be  considered  as  constructive  notice  of  that  conveyance  to 
a  subsequent  purchaser.  The  deed  being  duly  executed,  passed 
the  estate  to  the  grantees  as  against  the  grantors  and  their 
heirs.  It  is  valid  also,  having  been  duly  proved  according  to 
the  statute,  against  an  intermediate  purchaser,  although  at  the 
time  of  the  registry  it  was  not  acknowledged  by  Shattuck, 
senior,  who  was  solely  seised  of  that  part  of  the  granted  prem- 
ises now  demanded. 

The  principal  object  of  the  registry  act  is  to  avoid  the  evils 
of  secret  grants,  by  providing  the  means  of  giving  them  pub- 
licity, and  when  a  deed  is  regularly  recorded  all  the  pubhcity 
required  is  given,  and  the  intention  of  the  statute  is  fully  satis- 
fied. That  the  deed  in  question  was  regularly  recorded,  can  not 
be  denied,  for  certainly  the  grantees  were  entitled  to  have  it 
recorded  as  the  deed  of  the  acknowledging  grantor;  and  if  so, 
it  is  impossible  to  say  that  the  deed  was  not  recorded  by  legal 
authority.  If,  then,  the  notice  required  by  the  statute  has  been 
given,  the  tenant's  title  must  fail;  for  a  purchase,  whether  by 
deed,  or  by  levy  of  execution,  with  notice  of  a  prior  bona  fide 
conveyance,  is  fraudulent  and  void  in  law.  These  principles 
are  fully  explained  in  the  case  referred  to,  and  are  supported  by 
the  English  authorities  on  the  construction  of  the  statute  of 
enrollments. 

It  is  true  that  this  doctrine  of  constructive  notice  is  denied 
by  Lord  Bedesdale  in  the  case  of  Bushell  v.  Bushell,  1  Sch.  & 
Lef.  90,  but  his  decision  rests  on  the  construction  of  the  Iri&b 
registry  act,  which  materially  differs  from  ours  and  those  of 
England..  How  far  Lord  Bedesdale's  opinion  may  be  supposed 
to  have  been  influenced  by  this  difference  I  will  not  undertake 
to  say,  nor  is  it  necessary  in  this  case  to  determine;  for  ad* 
mitting  his  opinion  to  be  correct  in  the  full  extent,  as  reported, 
still  we  think  the  demandant's  title  must  prevail.  He  admits 
that  the  registry  is  notice  to  a  certain  extent.  *'  No  person," 
he  says,  **  thinks  of  purchasing  an  estate  without  searching  ths 
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r^stiy,  and  if  he  searches,  he  has  notice;"  but  he  denies  that 
it  is  notice  to  all  intents,  or  that  it  is  conclusiye  evidence  of 
notice.  Now,  if  it  is  presumptive  evidence  only,  that,  in  the 
present  case,  is  sufficient;  for  it  is  submitted  on  this  evidence, 
and  it  is  agreed,  that  there  is  no  other  evidence  touching  the 
question  of  notice,  so  that  nothing  appears  to  repel  the  pre- 
somption  of  notice  arising  from  the  registry,  and  we  may  de- 
cide the  case  for  the  demandants  without  entering  on  debatable 
ground. 

The  case  of  Eeisler  v.  Foriner^  2  Binn.  40  [4  Am.  Dec.  417], 
is  distinguishable  from  the  present  case,  for  the  question  there 
arose  on  a  deed  which  had  not  been  regularly  recorded;  the 
pnbHcity  required  by  statute  had  not  been  given,  and  no  one 
Tvas  bound  to  take  notice  of  a  deed  defectively  proved  and  not 
r^[ularly  registered. 

As  to  the  distinction  made  between  the  registry  of  a  deed 
from  two  or  more  joint  tenants,  or  tenants  in  common,  and  that 
of  the  deed  in  question,  there  seems  no  authority  for  it.  The 
notice  is  the  same,  whether  the  grantors  are  seised  as  tenants 
IB  common  of  the  whole  land  conveyed,  or  are  separately  seised 
Df  distinct  parts.  According  to  the  agreement  of  the  parties, 
the  tenant  is  to  be  defaulted,  and  judgment  entered  for  the  de- 
mandants. 


GabDNEB  v.  MrrmTFTT.. 

[6  PiCZXBZBO,  114.] 

Kkwlt  Dracovx&BD  Evidence,  Cumulative  in  its  natnre,  will  not  be  ground 
for  a  new  triaL 

IbsiL — ^In  an  action  for  a  breach  of  warranty  of  quality  of  certain  oil  sold, 
where  verdict  was  found  for  the  plaintiff,  subsequently  discovered  evi- 
dence of  declarations  of  the  plaintiff,  that  the  oil  was.  of  the  proper 
quality,  is  not  cumulative,  and  where  the  evidence  was  very  evenly  bal- 
anced at  the  former  trial  a  new  one  will  be  granted. 

HonoN  for  a  new  trial  in  an  action  for  the  breach  of  warranty 
of  quantity  and  quality  of  certain  oil  sold  by  Mitchell  to  the 
plaintiffs,  wherein  a  verdict  had  been  rendered  for  the  plaintiffs. 
The  motion  was  made  on  the  ground  of  newly  discovered  evi- 
dence. This  evidence  consisted  of  certain  declarations  made 
by  Gardner  that  the  oil  was  of  the  stipulated  quality. 

SuUivan  and  L.  WiUiamf^  for  the  motion,  cited:  Hdlsey  v.  WcU* 
«n,  1  Cai.  24;  Steinhach  r.  Col.  Ins.  Co.,  2  Id.  133;  Doe  v.  Boe, 
I  Johns.  Gas.  402. 
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K.  Whiiman,  contra,  cited:  Steinbach  v.  Od.  Im.  Co.^  supra; 
Pike  V.  Evana,  15  Johns.  210;  Smiih  v.  Brush,  8  Id.  65;  WdUams 
V.  Baldwin,  18  Id.  489. 

By  CouBT.  The  bar  are  aware  that  the  court  look  with  jeal- 
ousy upon  applications  like  this,  as  it  has  become  so  oommon 
to  apply  for  a  new  trial  because  the  verdict  was  against  evidence, 
or  on  a3count  of  evidence  discovered  since  the  trial,  and  it  is  so 
easy  to  procure  new  evidence  to  suit  the  case.  And  yet  it  is 
absolutely  necessary  that  the  court  should  have  a  control  over 
verdicts,  for  sometimes  they  seem  to  be  given  unaccoantablj 
against  the  manifest  justice  of  the  case. 

This  action  is  brought  upon  a  contract  of  sale  of  a  quantity 
of  oil,  with  a  warranty  that  it  should  be  of  a  merchantable 
quality,  and  should  contain  a  certain  proportion  of  head  matter. 
It  is  alleged  that  the  contract  was  not  performed  in  regard  either 
to  the  quantity  or  the  quality  of  the  oil  delivered.  The  court 
have  been  obliged  to  look  into  the  whole  evidence  in  order  to 
see  the  applicability  of  that  which  has  been  newly  discovered. 
The  plaintiffs  introduced  evidence  which  seemed  very  strong, 
and  if  it  had  been  believed,  the  damages  should  have  been 
twenty  or  thirty  thousand  dollars,  instead  of  five  thousand.  On 
the  other  hand,  it  appeared  that  after  the  oil  had  been  partly 
manufactured,  so  that  the  plaintiffs  could  have  ascertained  its 
quality,  they  entered  into  a  reference  solely  in  regard  to  the 
quantity  delivered,  nothing  being  said  of  the  qualify.  Two 
persons,  one  appointed  by  the  plaintiffs,  and  the  other  by  the 
defendant,  were  employed^to  gauge  the  oil,  and  in  gauging  it 
is  quite  easy  to  ascertain  the  quality. 

There  was  evidence,  likewise,  that  if  the  oil  had  been  as  bad 
as  it  was  represented  by  the  plaintiffs,  it  would  have  been  im- 
possible to  manufacture  it  into  candles;  nevertheless  it  was  all 
sold  before  the  trial,  and  the  purchasers  have  made  no  applica- 
tion to  the  plaintiffs  on  account  of  its  bad  quality.  We  should 
have  considered  it  at  least  a  balanced  case,  notwithstanding  the 
strong  evidence  on  the  part  of  the  plaintiffs.  Then  comes  the 
recently  discovered  evidence,  upon  which  the  application  for  a 
new  trial  is  grounded.  This  is  somewhat  of  a  critical  matter, 
as  a  party  may  so  readily  obtain  new  evidence  to  supply  former 
deficiencies.  Still  the  court  ought  not  to  shut  their  eyes  to 
injustice  on  account  of  facility  of  abuse  in  cases  of  this  sort. 
The  evidence  now  brought  forward  is  of  confessions  of  the 
plaintiffs,  and  the  question  is,  whether  it  is  new,  or  only  cumu- 
lative.   If  only  cumulative,  it  does  not  furnish  a  su£Bcient  cause 
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tor  a  new  trial.  This  is  the  ground  taken  in  New  York,  and  thft 
reason  is,  that  the  party  should  have  taken  oare  to  produce  evr- 
dence  enough  to  establish  his  point.  But  this  evidence  is  of  a 
different  character.  As  to  the  body  oil,  which  is  made  a  subject 
of  complaint,  there  is  a  confession  of  one  of  the  plaintiffs  that 
it  was  as  good  as  he  expected.  This  is  a  new  fact  which  was 
not  before  in  the  case.  The  verdict  was  general,  and  appar- 
ently injustice  has  been  done;  and  this  being  upon  the  trial  a 
nicely  balanced  case,  we  think  it  should  go  again  before  the 
juiy,  with  this  new  evidenoe. 
New  trial  granted. 

PteiUeldadnoa  is  Myen  t.  BroumeU,  16  Am.  Dec  729. 


Vandine,  Petehoneb. 

[6  Pioxamro,  187.] 

Br-L&ws  or  ▲  Ctrr  are  bindiiif;  on  strangers  coming  within  the  territorial 

limitB  of  the  city. 
Got  Bt-ulwb  Pbobieitiko  a  person  without  a  license  from  carrying  ofibl- 

sod  house  dirt  through  any  of  the  streets,  are  not  in  restraint  of  trade,  bnt 

arsTslid. 

PumoN  for  a  writ  of  certiorari  to  the  municipal  court  of  the 
city  of  Boston.  Yandine  was  prosecuted  under  a  by-law  of  the 
city  passed  in  April,  1826,  by  which  it  is  ordained  that  no  per- 
son shall  remove,  cart  or  carry  through  any  of  the  streets, 
sqnares,  lanes  or  alleys  of  the  city,  any  house  dirt,  refuse,  offal, 
filth  or  animal  or  vegetable  substance  from  any  of  the  dwell* 
ing-honses  or  other  places  occupied  by  the  inhabitants  in  any 
cart,  wagon,  truck,  hand-cart  or  other  yehicle,  unless  such  per- 
son, so  removing,  etc.,  together  with  the  cart,  etc.,  shall  be 
duly  licensed  for  that  employment  and  purpose  by  the  mayor 
and  aldermen,  upon  such  terms  and  conditions  as  they  shall 
deem  the  health,  comfort,  convenience  or  interest  of  the  city 
require,  on  pain  of  forfeiting  a  sum  not  less  than  three  dollars 
nor  more  than  twenty.  It  was  proved  that  Yandine  trans- 
ported house  dirt  and  offal  from  the  yards  of  houses  to  his  cart 
standing  in  the  streets  of  the  city.  Yandine  was  an  inhabitant 
of  Cambridge,  and  there  owned  and  kept  a  large  number  of  hogs. 

The  presiding  judge  instructed  the  jury  that  the  subject  of 
i^egolation  was  one  on  whicli  it  was  proper  for  the  city  to  legis- 
late, it  having  relation  to  the  public  convenience  and  the  health 
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of  the  inhabitants,  within  Stat.  1821,  c.  110,  sees.  15,  17 »  and 
Stat.  1785,  c.  7^,  sec.  7;  that  it  was  the  duty  of  the  city  to  re- 
move fiom  the  streets  and  houses  all  nuisanoes  whioh  SEiight 
generate  disease  or  be  prejudicial  to  the  comfort  of  the  inhabit- 
ants, and  it  was  both  reasonable  and  proper  that  it  should  be 
in  their  discretion  to  contract  with  persons  to  perfonn  the 
work,  so  that  it  might  be  done  on  a  general  system.  If  it  were 
found  on  experiment  that  the  duty  would  not  be  thoroughly 
and  faithfully  performed,  or  would  be  attended  with  more  ex- 
pense to  the  city  if  individuals  should  remove  these  substances 
in  their  own  carts  and  upon  their  own  account,  it  was  competent 
for  the  city  government  to  enact  a  by-law  which  should  subject 
all  such  persons  to  the  vigilance  of  that  government  and  which 
should  require  them  to  be  first  licensed.  He  further  instracted 
the  jury  that,  so  far  as,  by  virtue  of  the  general  laws  of  the 
commonwealth,  the  city  council  had  power  to  make  by-laws  for 
governing  the  city,  these  r^ulations  were  binding  on  all  per- 
sons actually  resident  within  its  limits,  either  for  business  or 
pleasure,  and  whether  inhabitants  or  strangers;  that  the  object 
of  the  by-law  being  to  secure  to  the  city  the  regular  and  ef- 
fectual removal,  by  the  public  authority,  of  all  sources  of 
nuisance  whioh  are  collected  and  accumulated  in  the  houses  in 
the  city,  by  not  suffering  individuals  under  no  obligation  of 
trust  to  interfere  in  the  same,  it  amounted  to  the  prohibition  of 
a  nuisance,  and  that,  so  far  as  it  affected  trade,  it  was  not  a 
restraint  but  only  a  regulation  of  it. 
To  the  directions  and  opinions  the  defendant  filed  exceptions, 

Dunlap,  on  behalf  of  the  petitioner.  The  by-laws  of  one 
town  cannot  be  binding  upon  the  inhabitants  of  another  toiirn^ 
who  come  as  strangers  within  the  limits  of  the  former.  1 
Woodd.  498,  cites  2  Vent.  33, 34;  Com.  Dig. ,  By-Law,  c.  2;  Anc. 
Charters,  etc.,  195;  Stat.  1786,  c,  75,  sec.  7;  6  Dane's  Abr. 
145.  The  by-law  is  void,  being  in  restraint  of  trade;  that  the 
city  may  direct  the  time  and  manner  of  removing  filth  is  not 
denied,  but  they  have  no  right  to  say  that  it  shall  be  removed 
only  by  persons  having  a  license.  1  Rol.  A.b.  864,  PL  5;  Anc. 
Charters,  etc.,  170;  Harrison  v.  Oodman,  1  Burr.  12;  Bosioorih 
V.  Hearne,  2  Str.  1085;  Ipsvoich  Ihylor'a  case,  11  Co.  58;  Cass 
of  Monopolies,  Id.  87. 

Curtis,  contra,  upon  the  first  position  taken  by  the  petitioner^ 
referred  to  2  Kyd  on  Corporations,  103;  1  Eol.  Ab.  365,  pL 
8;  Chamberlain  of  London* s  case,  5  Co.  63;  Cuddon  v.  Suiunck^ 
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1  Salk.  192;  Butcher^s  Co.  v.  Marey,  1  H.  Bl.  370;  Fierce  v. 
Bartrum,  Cowp.  269^  and  in  regard  to  the  authority  of  the  city 
to  pass  the  by-law  in  question:  Stat.  1785,  c.  75,  sec.  7;  1816, 
c.  U,  sees.  2, 3,  8;  1821,  c.  110,  eec.  17;  Com.  Dig.,  By-law,  C. 

By  Court,  Putnam,  J.  The  first  objection  is,  that  this  by-law 
IB  not  binding  upon  strangers  if  it  should  be  considered  as 
binding  upon  the  citizens  of  Boston.  Some  by-laws  are  bind- 
ing upon  strangers  as  well  as  upon  the  inhabitants  or  members 
of  the  corporation,  and  some  are  not.  The  distinction  is  be- 
tween corporations  united  as  a  fraternity  for  the  purposes  of 
business,  having  no  local  jurisdiction,  and  corporations  having 
a  territorial  jurisdiction;  the  former  have  not,  but  the  latter 
h&re  power  to  make  by-laws  binding  upon  strangers.  For  ex- 
ample, a  by-law  of  the  corporation  of  Trinity  House,  ''that 
eveiy  mariner  within  twenty-four  hours  after  anchorage  in  the 
Thames  put  his  gunpowder  on  shore,  does  not  bind,  because 
the  corporation  has  no  jurisdiction  upon  the  Thames:"  Com. 
Kg.,  By-Law,  c.  2. 

In  the  case  of  DodweU  v.  The  University  of  Oafordy  2  Vent. 
33,  the  chancellor's  court  of  the  university  made  a  by-law  that 
whoever,  privileged  or  not  privileged,  should  be  taken  walking 
in  the  streets  at  nine  o'clock  at  night,  having  no  reasonable 
excuse,  by  the  proctor,  etc.,  should  forfeit,  etc.  And  it  was 
held  that  the  corporation  could  not  make  a  by-law  binding 
upon  any  who  were  not  of  their  body.  They  went  beyond 
their  jurisdiction,  which  could  not  be  considered  as  extending 
to  the  inhabitants  of  Oxford  who  were  not  scholars.  Begard 
is  to  be  had  to  the  nature  of  the  incorporation;  if  it  is  a  bank- 
ing incorporation,  for  example,  their  by-laws  must  be  confined 
to  the  proper  mode  of  conducting  their  affairs.  Where  the 
Gorporation  has  a  local  jurisdiction,  their  by-laws  affect  all  who 
come  within  it;  for  example,  the  by-law  of  the  city  of  London, 
that  no  citizen,  freeman  or  stranger,  should  expose  any  broad- 
cloth to  sale  within  the  city  before  it  should  be  brought  to 
Blackwell  Hall  to  be  examined  whether  it  were  salable  or  not, 
was  held  binding  upon  strangers  as  well  as  citizens:  5  Co.  63. 

So  in  Pierce  v.  Barirum,  Cowp,  269,  a  by-law  of  the  mayor 
and  common  council  of  the  city  of  Exeter,  that  no  person 
ahoold  slaughter  beasts  or  keep  svrine  within  the  walls  of  the 
city,  was  held  good  against  the  defendant,  who  was  not  free  of 
the  city,  but  only  residing  there.  He  was  considered  as  an  in- 
habitant pro  kac  vice.     So  where  the  corporation  have  jurisdic« 
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tion  oyer  all  of  the  same  trade  or  profession  within  certain 
limits^  as  the  college  of  physicians  have  for  seven  miles  round 
London,  whose  by-laws  regulating  the  practice  of  physic  are 
binding  upon  all  within  those  limits. 

The  by-laws  which  are  made  by  corporations  having  a  local 
jurisdiction,  are  to  be  observed  and  obeyed  by  all  who  come 
within  it,  in  the  same  manner  as  aliens  and  strangers  within 
the  commonwealth  are  bound  to  know  and  obey  the  lawB  of 
the  land,  notwithstanding  they  may  not  know  the  language  in 
which  they  are  written.  They  receive  the  benefits  arising  from 
the  municipal  arrangements,  and  are  presumed  to  assent  to 
them,  upon  the  same  principle  which  requires  from  them  a 
temporary  allegiance  to  the  state  for  the  protection  it  affords  to 
them  during  their  residence. 

But  it  is  contended  that  this  by-law  is  void,  as  it  is  in  re- 
straint of  trade,  and  operates  as  a  monopoly.  Every  regula- 
tion of  trade  is  in  some  sense  a  restraint  upon  it;  it  is  some 
clog  or  impediment,  but  it  does  not  therefore  follow  that  it  is 
to  be  vacated.  If  the  regulation  is  unreasonable,  it  is  void;  if 
necessary  for  the  good  government  of  the  society,  it  is  good. 

The  case  cited  by  the  counsel  for  the  defendant  from  1  Bol. 
Abr.  864  was  of  the  former  character.  The  mayor  and  com- 
monalty of  London  made  a  by-law,  that  no  carman  within  the 
city  should  go  with  his  cart  without  license  from  the  wardens 
of  such  an  hospital,  under  a  certain  penalty  for  each  offense; 
and  it  was  held  to  be  a  void  by-law,  because  it  was  in  restraint 
of  the  liberty  of  the  trade  of  a  carman,  and  it  was  held  to  be 
unreasonable,  because  it  went  to  the  private  benefit  of  the 
wardens  of  the  hospital,  and  was  in  the  nature  of  a  monopoly. 
Now,  we  think  that  case  was  rightly  decided;  it  was  an  act  of 
oppression.  We  perceive  no  reason  why  the  wardens  of  the 
hospital  should  have  a  superintendence  and  control  of  all  the 
business  of  the  carmen,  thus  laying  them  under  a  contribution 
at  the  will  of  the  wardens. 

To  arrive  at  a  correct  decision  whether  the  by-law  be  reason- 
able or  not,  regard  must  be  had  to  its  object  and  necessity. 
Minute  regulations  are  required  in  a  great  city,  which  would  be 
absurd  in  the  country.  The  cases  upon  this  subject  are  well 
collected  by  Baron  Comyns  in  his  Digest,  title  Bye-Law.  It  has 
been  found  to  be  reasonable  in  the  city  of  London  to  provide 
that  brewers'  drays  should  not  be  in  the  streets  there  after 
eleven  o'clock  in  the  morning  in  summer  and  one  in  winter; 
that  no  person  should  unload  coals  out  of  a  barge  if  he  be  not 
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of  the  porters'  company;  thus  in  some  manner  restraining 
trade. 

There  have  been  regalations  also  adopted  in  that  city  that 
noDe  shall  be  brokers  unless  licensed  and  sworn;  that  none 
shall  be  hawkers  without  license;  thus  in  some  measure  re- 
stnining  the  natural  rights  of  the  subjects.  Now,  it  is  con- 
tended that  the  by-law  under  consideration  is  in  restraint,  and 
not  a  mere  regulation,  of  the  trade  in  which  the  defendant  is^ 
engaged;  that  he  provides  as  good  and  tight  carts  as  the  men 
do  who  are  authorized  by  the  city  in  the  performance  of  this 
labor.  We  do  not  perceive  that  there  is  any  more  reason  to 
complain  of  the  law  requiring  a  license  to  do  this  work  than  of 
the  law  prohibiting  the  keeping  of  livery  stables  in  any  place 
not  licensed.  One  might  just  as  well  complain  of  the  regula- 
tions which  prevent  him  from  being  an  auctioneer  without  a 
license;  and  so  of  various  other  trades  and  concerns  which  it  is 
fonnd  necessary  to  subject  to  such  restriction. 

The  great  object  of  the  city  is  to  preserve  the  health  of  the 
inhabitants.  To  attain  that  they  vnsely  disregard  any  expense 
which  is  deemed  to  be  requisite.  They  might  probably  have 
these  offensive  substances  carried  out  of  the  city  without  any 
expense,  if  they  would  permit  the  people  from  the  country  to 
take  them  away  at  such  times  and  in  such  manner  as  would 
beet  accommodate  them.  Every  one  will  see  that  if  this  busi- 
ness were  thus  managed  there  would  be  continual  moving 
nuisances  at  all  times  and  in  all  the  streets  of  the  city,  breaking 
np  the  streets  by  their  weight  and  poisoning  the  air  with  their 
effluvia.  It  is  obvious  that  the  object  and  interest  of  the  city 
and  those  of  the  carmen  in  this  concern  are  extremely  different. 
Bat  it  is  contended  that  the  city  authorities  may  regulate 
strangers  and  unlicensed  persons  in  regard  to  the  number  of 
horses  and  kind  of  carts  to  be  employed,  just  as  well  as  they 
can  carts  and  the  conduct  of  the  licensed  persons.  It  seems  to 
US,  however,  that  the  city  authority  has  judged  well  in  this 
matter.  They  prefer  to  employ  men  over  whom  they  have  an 
entire  control  by  night  and  by  day,  whose  services  may  be 
always  had,  and  who  will  be  able  from  habit  to  do  this  work  in 
the  best  possible  way  and  time.  Practically,  we  think  the  main 
object  of  the  city  government  will  be  better  accomplished  by 
the  arrangement  they  have  adopted,  than  by  relying  upon  the 
labor  of  others,  against  whom  the  government  would  have  no 
other  remedy  than  by  a  suit  for  a  breach  of  contract.  The 
sources  of  contagion  and  disease  will  be  speedily  removed  in 
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email  loads,  whidi  will  not  injure  the  pavements  nor  annoy  the 
inhabitants.  We  are  all  satisfied  that  the  law  is  reasonable^ 
and  not  only  within  the  power  of  the  goYemment  to  prescribe, 
bat  well  adapted  to  preserve  the  health  of  the  city. 

The  direction  and  opinion  of  the  judge  of  the  municipal 
<x>urt  was  entirely  correct. 


HatJj  V.  Williams. 

[6  PlOKXBDffO,  232.]  • 

A  Plea  or  Nul  Tdsl  Rboobd  to  an  action  on  the  jndgment  of  a  sister 
state  should  conclnde  not  to  the  country,  but  with  a  yerification. 

Such  a  Plka.  is  the  proper  plea  in  each  an  action. 

Where  the  Record  ot  such  Judgment  states  that  the  defendants  therexn 
had  notice,  or  that  they  appeared  in  defense,  it  seems  that  it  can  not  be 
gainsaid.  But  if  the  record  does  not  show  any  service  of  prooesa  or 
any  appearance  in  the  suit,  the  effect  of  the  judgment  may  be  avoided 
by  showing  that  the  court  had  no  jurisdiction  of  tiie  defendant. 

Whxrx  the  Bxoosld  ov  such  JuDaiiENT  shows  that  one  of  the  two  defend- 
ants sued  in  the  action  in  the  sister  state  was  not  served,  and  did  not 
appear  therein,  the  plaintiff  in  the  action  on  such  judgment  can  not 
amend  his  declaration  by  striking  out  the  name  of  such  defendantL 

Uin)£R  Nil  Debet  Pleaded  to  an  action  of  debt  on  a  judgment  of  a  sister 
state,  the  defendant,  it  seems,  may  show  want  of  jurisdiction  in  the 
court  to  render  the  judgment. 

A  Ebchal  DT  THE  Beookd  that  the  defendant  appeared  by  his  attomi^ 
may  be  contested. 

Debt  upon  a  judgment  recovered  against  Williams  and  Fiske, 
^the  defendants  herein,  in  the  superior  court  of  Georgia.  The 
defendants  pleaded:  1.  Nul  tiel  record,  concluding  to  the 
country,  to  which  the  plaintifiEs  demur,  assigning  for  cause  that 
the  plea  ought  to  conclude  with  a  verification;  2.  That  neither 
of  the  defendants  was  served  with  process,  or  had  notice  of  the 
original  action,  or  appeared  thereto,  or  authorized  auy  person 
to  appear  for  him;  3.  That  Fiske  never  was  an  inhabitant  of 
Oeorgia,  or  resident  therein,  was  never  served  with  process, 
«nd  never  had  notice  of  the  original  action,  nor  appeared  thereto. 
To  these  two  pleas  the  plaintiffs  reply  that  the  defendants  are 
estopped  by  the  record  in  Georgia  from  denying  notice,  appear- 
ance, etc.  On  oyer  prayed  and  granted,  the  record  is  set  forth, 
whereux>on  the  defendants  demur  to  the  replication;  4.  Nil  debet; 
to  whic^  the  plaintiffs  demur. 

From  the  record  it  appeared  that  the  plaintiffs  oommenoed  a 
8uit  in  Georgia,  in  May,  1824,  against  Williams  and  Fiske,  as 
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late  copartners  nnder  the  firm  of  E.  Williams  &  Co.  The^ 
ofScer's  return  was:  "I  have  served  a  copy  on  Edward  Wil- 
liams; Abijah  Fiske  not  to  be  found  in  the  county.''  The  plea 
filed  July  15,  1824,  was:  "  And  the  said  Edward  Williams,  by 
William  W.  Gordon,  his  attorney,  comes,  etc.,  and  saith  that 
be  did  not  undertake,"  etc.  In  another  part,  the  record  states: 
*' Afterwards,  to  wit,  on,  etc.,  came  the  within  named  Henry 
Hall,  etc.,  as  well  as  the  within  named  Edward  Williams  and 
Abijah  Fiske,  within  named,  by  their  attorney  within  named, 
and  the  jurors,  etc.,  upon  their  oaths  say,  etc.  Therefore  it  is 
considered  that  the  said  Henry  Hall,  etc.,  do  recover  against 
the  said  Edward  Williams  and  Abijah  Fiske  the  damages  afore- 
said by  the  jury  aforesaid,  in  form  aforesaid,  assessed,"  etc. 

Loring^  for  the  plaintiff.  The  plea  of  nul  tiel  record  should 
have  concluded  with  a  verification:  Tidd's  Pr.  620;  Collins  v. 
Maiheus,  5  East,  473;  Const.  U.  S.,  art  4,  sec.  1;  Laws  U.  S.,  1 
Cong.  2  Bess.  c.  11;  Brown  v.  Clark,  3  Johns.  444;  1  Stark.  Ev. 
153,  notes;  Mills  v.  Duryee,  7  Cranch,  481;  HantvpUm  v.  McCovr' 
nd,  3  Wheat.  234;  Commo7iiveaM  v.  Green,  17  Mass.  544.  The 
judgment  of  a  sister  state  is  conclusive:  Mills  r,  Duryee;  Eamp^ 
tony.  JUcConnel;  CommovweaUh  v.  Green;  Green  v.  Sarmiento,  1 
Pet.  C.  C.  74;  Field  v.  Gibbs,  Id.  153;  Andrews  v.  Montgomery, 
19  Johna  162  [10  Am.  Dec.  213].  The  plea  of  want  of  notice 
and  non-appearance  is  altogether  inadmissible,  and  the  only 
remedy  of  the  defendants,  if  the  judgment  is  erroneous,  is  to 
procure  a  reversal  by  writ  of  error:  Field  v.  Gibbs;  Benton  v, 
Burgot,  10  Serg.  &  B.  240;  Shumway  v.  StiUman,  4  Cowen,  292 
[15  Am.  Dec.  374];  Oo.  Lit.  260,  a;  2  Bac.  Abr.  450,  Error,  A; 
Beed  v.  Jackson,  1  East,  355;  Jackson  v.  Bobbins,  16  Johns.  537; 
Pitzh.  N.  B.  21  I.;  Tidd,  1108;  Den  v.  Zellers,  2  Halst.  153; 
Souihgate  v.  Bumkam,  1  Greenl.  374;  McCormick  v.  Sullivan,  10 
Wheat.  192;  Bichardsm  v.  WaUon,  12  Johns.  434.  Williams 
might  have  appeared  for  Fiske,  and  such  appearance  would 
have  cured  want  of  service  of  process,  etc. :  Harrison  v.  Jack^ 
Man,  7  T.  B.  207;  Dwerryhouse  v.  Graham,  3  Price,  266,  note;  1 
Sellon's  Pr.  100;  Martyn  v.  Skinner,  Barnes'  Notes  (3  ed.),  239; 
WUatmv.  Finch,  Id.  163;  Wadey.  Wadman,  Id.  167;  Hand  v.  Gros- 
tenor.  Id.  424;  Wetherall  v.  Hawes,  Id.  269.  Upon  the  propria 
ety  of  pleading  nU  debel,  counsel  referred  to  Commonwealth  v» 
Qreen,  supra,  and  moved  the  court,  if  they  should  be  of  opin- 
ion that  the  record  was  invfdid,  to  amend  plaintiff's  vmt  by 
Bttiking  out  the  name  of  Fiske,  so  that  the  action  might  pro* 
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ceed  against  Williams  alone:  Bridge  v.  Austin^  4  Mass.  115; 
•  Colcord  V.  Swan,  7  Id.  291;  Woodward  v.  NewhaU,  1  Pick  500. 

W.  H,  Gardiner,  contra.  Judgments  of  sister  states  are  not 
in  all  respects  conclusive,  but  the  question  whether  the  court 
had  jurisdiction  over  the  cause  and  the  parties,  is  in  all  cases 
left  open:  Bartlett  v.  Knight,  1  Mass.  402  [2  Am.  Dec.  36J;  Bis- 
sell  V.  Briggs,  9  Id.  462  [6  Am.  Dec.  88];  Flower  v.  Parker^  3 
Mason,  251;  CommonweaUh  v.  Oreen,  17  Mass.  548;  Warren  y. 
Flagg,  2  Pick.  448;  Borden  v.  FUch,  15  Johns.  141,  144  [8  Am. 
Dec.  225 1 ;  Andrews  y.  Montgomery,  19  Id.  164  [10  Am.  Dec. 
213];  Shumway  v.  Stillman,  4  Cowen,  292  [15  Am.  Dec.  374];  2 
Kent's  Com.  91;  3  Wheat.  235,  note  e;  Benton  y.  Burgot,  10 
Serg.  &  B.  242;  Aldrich  y.  Kinney,  4  Conn.  380  [10  Am.  Dec. 
151];  Thurber  y.  Blackboume,  1  N.  H.  242;  all  of  them  subse- 
quent to  MUh  Y.  Duryee,  or  Hampton  y.  McConnel,  or  both. 

This  doctrine  is  also  maintained  in  Kihbe  y.  Kibbe,  Kirby,  119; 
SmUh  Y.  Bhoades,  1  Day,  168;  Phelps  y.  HoUcer,  1  Dall.  261; 
James  y.  AUen,  Id.  188,  192;  MUler  y.  EaU,  Id.  229;  Hitchcock 
Y.  Aicken,  1  Cai.  460;  KUbiim  y.  Woodworih,  5  Johns.  37  [4  Am. 
Dec.  321];  HwbbeU  y.  Oondrey,  Id.  132;  Bobinson  y.  TFard,  8 
Johns.  67  [5  Am.  Dec.  327];  Taylor  y.  Bryden,  Id.  133;  Fenlon 
Y.  Garlick,  Id.  194;  (7ur/i8  y.  6^(668, 1  Pen.  399;  Bogers  y.  (7a2e» 
man,  Hardin,  413  [3  Am.  Dec.  733];  Winchester  y.  Evans,  Cooke, 
429;  Jacobs  v.  Halt,  12  Mass.  25;  2.  The  plea  of  nid  tiel  record 
should  conclude  to  the  country:  Bissell  y.  Briggs,  9  Mass.  462 
[6  Am.  Dec.  88];  Bipley  y.  Warren,  2  Pick.  596;  3.  The  defend- 
ants are  not  estopped  to  deny,  as  in  their  second  plea,  what  the 
record  aYers  as  to  serYice  and  appearance:  Aldrich  y.  Kinney,  4 
Conn.  380  [10  Am.  Deo.  151];  Bider  v.  Alexander,  1  Chip.  267; 
4.  Defendants  are  not  estopped  to  deny  want  of  notice  to  Fiske, 
as  in  their  third  plea;  for,  from  the  whole  record,  it  distinctly 
appears  that  no  notice  was  giYcn  to  Fiske,  and  that  he  did  not 
appear:  3  Inst.  173;  Erdman  y.  Stahlnecker,  12  Serg.  &  B.  325; 
Ward  Y.  Johnson,  13  Mass.  148;  Bobertson  y.  Smith,  18  Johns. 
459  [9  Am.  Dec.  227];  5.  Therefore  the  judgment  can  not  be 
executed  here,  it  being  null  and  Yoid:  Cases  aboYe  cited  and 
Tappan  y.  Bruen,  5  Mass.  196;  Oibbs  y.  Bryant,  1  Pick.  121; 
Richard  y.  WaUon,  12  Johns.  434;  4  Laws  of  Ga.  12;  Kempe^s 
Lessee  y.  Kennedy,  5  Cranch,  173;  2  Bac.  Abr.  501,  Error,  M.; 
Hawes  y.  Hathaway,  14  Mass.  233;  6.  If  these  positions  can  not 
be  maintained,  then  the  plea  of  nU  debet  must  be  admissible. 
Warren  y.  Flagg,  BisseU  y.  Briggs,  and  Thurber  v.  Blackboume; 
7.  The  plaintiffs  can  not  be  allowed  to  amend  by  striking  out 
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Flake's  name,  ihey  ahould  have  had  their  judgment  reversed, 
and  commenced  anew:  Richard  v.  WdUon,  12  Johns.  434;  Boaz 
V.  Heister,  6  Serg.  &  R.  18;  Curtis  v.  Potion,  Id.  135;  2  Bac. 
Abr.  500,  603;  Error,  M.;  Com.  Dig.,  Pleader,  3  B.  20;  Swear- 
ingen  y.  Pendleton^  4  Serg.  &  B.  389;  Jones  v.  Bayne,  4  Band 
386;  Cole  v.  Pennd,  2  Id.  174;  Munford  v.  Overseers,  Id.  313; 
Jbfcftson  ^  Jebby  3  Burr.  1772;  Bobertson  y.  Smith,  18  Johns.  459 
[9  Am.  Dec.  227]. 

By  Court,  Pabksb,  C.  J.  In  regard  to  the  first  plea,  we  are 
of  opinion  it  is  bad  for  the  cause  shown  in  the  special  demurrer. 
Whether  there  is  a  record  or  not,  is  generally  to  be  tried  by 
the  court  and  not  the  jury,  for  it  is  to  be  tried  by  inspection 
only,  and  the  court  are  the  proper  judges  whether  what  is  shown 
for  a  record  is  one. 

If  the  judgment  declared  on  is  of  a  foreign  court,  it  is  not 
treated  as  a  record,  and  a  plea  of  nul  tiel  record  is  not  a  proper 
plea;  but  under  an  issue  to  the  country,  all  exceptions  may  be 
taken  to  what  is  produced  as  a  record,  and  the  judgment  proved 
is  only  prima  facie  evidence  of  debt. 

Not  so  with  domestic  judgments,  for  the  record  of  such  being 
produced,  they  are  conclusive  evidence  of  debt,  and  there  is 
nothing  to  submit  to  a  jury,  and  whether  there  be  such  a  record 
as  is  averred  can  be  known  only  by  an  examination  of  the  book 
in  which  it  is  contained,  or  an  exemplification  in  due  form  of 
law  by  those  who  have  the  custody  and  keeping  of  the  same. 

Now,  in  this  respect,  the  judgment  of  a  court  of  any  of  the 
United  States  is  by  the  constitution  and  law  of  congress  of  1790, 
put  upon  the  footing  of  domestic  judgments;  for  being  duly 
authenticated,  as  provided  by  the  law,  they  are  to  have  the  same 
faith  and  credit  given  to  them  in  every  other  state  as  they  would 
have  in  the  state  where  the  judgment  is  rendered;  so  that,  upon 
inspection  of  the  authenticated  copy,  the  court  to  which  it  is 
presented  are  bound  to  examine  it  and  pronounce  judgment 
upon  it  in  the  same  manner  that  they  would  upon  a  record  of 
any  court  of  their  own  state:  MUls  v.  Duryee,  7  Cranch,  481. 

The  different  manner  in  which  the  pleadings  to  a  judgment 
of  an  Irish  court,  when  declared  on  in  England,  have  been 
viewed  by  the  court  of  king's  bench,  is  owing  to  the  difference 
of  legislation  on  the  subject;  for  though  it  is  provided  by  statute 
that  an  action  of  debt  shall  be  sustained  on  such  a  judgment, 
there  is  no  legislative  provision  for  the  manner  of  authenticating 
the  record,  so  that  it  is  to  be  proved  by  witnesses  like  other 
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facts,  and,  therefore,  must  be  referred  to  the  jury:  Collins  v» 
Maihew,  5  East,  473. 

Under  the  second  and  third  pleas,  to  which  an  estoppel  by 
the  record  is  pleaded,  the  question  arises,  so  often  and  long 
agitated,  whether  the  jndgment  of  a  court  in  another  state  is  to 
aU  intents  and  purposes  to  be  considered  conclusiye  as  a  judg- 
ment rendered  in  a  court  of  the  state  would  be,  so  that  nothing 
can  be  averred  against  it,  or  whether  such  a  judgment  is  to  some 
purposes  open  for  examination  and  inquiry,  as  to  the  grounds 
upon  which  it  was  rendered. 

All  agree  that  until  the  adoption  of  the  national  constitution, 
the  principles  of  the  common  law,  which  are  applicable  in  evezy 
countiy  to  judgments  of  the  tribunals  of  foreign  countries,  were 
applicable  to  the  judgments  of  the  courts  of  the  several  states, 
when  sought  to  be  enforced  by  the  judiciary  power  of  any  state 
other  than  that  in  which  they  were  rendered;  that  is,  they  were 
considered  only  as  prima  facie  evidence  of  debt,  were  to  be  de- 
clared upon  not  as  records,  but  as  showing  a  consideration  for 
a  promise  or  debt,  and«a  plea  of  nul  iiel  record  was  not  a  proper 
plea,  but  non-assumpsit  or  nil  debet^  according  to  the  form  of 
the  declaration. 

This  was  definitely  settled  in  England  as  the  true  character 
of  foreign  judgments  as  early  as  the  year  1778,  and  had  long 
before  been  the  received  law  of  that  country:  Walker  v.  WHter, 
1  Doug.  1. 

Such  was  the  law  before  the  revolution  in  this  and  all  the 
colonies  and  provinces,  and  so  continued  until  the  adoption  of 
the  national  government,  as  appears  by  numerous  decisions  in 
the  several  state  courts,  which  will  hereafter  be  cited  to  another 
point;  except  that  by  the  statute  of  14  Geo.  III.  c.  2,  in  Mas- 
sachusetts, it  was  provided  that  an  action  of  debt  might  be  sus- 
tained on  judgments  of  courts  of  the  neighboring  colonies 
(alluding  probably  to  the  old  league  between  the  then  New  En- 
gland provinces),  and  that  the  records  of  those  judgments,  at- 
tested by  the  clerk  of  the  courts  rendering  the  same,  should  be 
good  and  sufficient  evidence.  And  the  statute  of  the  common- 
wealth of  1795,  c.  61,  placed  the  judgments  of  courts  of  all  the 
United  States  on  the  same  footing  on  which  they  were  intended 
to  be  placed  by  the  constitution  of  the  United  States;  an  act  of 
legislation  which  was  quite  unnecessary  after  the  act  of  congrefls 
of  1790,  before  referred  to.  Under  these  provisions  the  judg- 
ments of  sister  states  are  no  longer  to  be  considered  as  mere 
foreign  judgments,  to  be  proved  like  other  facts,  by  testimony  to 
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the  jury,  but  are- to  be  treated  altogether  as  domeBtio  judgmenta 
in  regard  to  the  proof  of  their  existence;  and,  therefore,  the 
iasne  on  a  plea  of  nul  tiel  record  is  to  be  tried  by  the  court  only, 
80  that  such  a  plea  concluding  to  the  country  is  undoubtedly 
bad,  as  before  stated. 

But  in  regard  to  the  conclusiveness  of  such  judgments,  to  all 
intents  and  purposes,  there  is  yet  a  question  of  considerable 
importance,  which  has  been  discussed  and  decided  in  almost 
6Tery  state  in  the  union  in  which  there  are  printed  reports  of 
their  judicial  decisions;  and  the  question  is  presented  now  by 
the  issue  taken  on  the  second  and  third  pleas  to  this  action. 
The  defendants,  in  answer  to  the  declaration,  say,  that  neither 
of  them  was  served  with  notice  of  the  suit  in  which  the  judg- 
ment was  rendered,  nor  appeared  or  authorized  any  one  to  ap- 
pear for  him  in  the  action,  and  that  Fiske  was  never  an  inhabit- 
ant of,  or  resident  in,  the  state  of  Georgia.  The  plaintiffs  reply 
that  the  defendants  are  estopped  by  the  record  to  deny  these 
{acts,  and  the  record  being  set  forth  on  oyer,  the  defendants 
demur  to  the  replication  of  estoppel.  If  it  appeared  by  the 
record  that  the  defendants  had  notice  of  the  suit,  or  that  they 
appeared  in  defense,  we  are  inclined  to  think  that  it  could  not 
be  gainsaid;  for  as  we  are  bound  to  give  full  faith  and  credit  to 
the  record,  the  facts  stated  in  it  must  be  taken  to  be  true  judi- 
cially; and  if  they  should  be  untrue  by  reason  of  mistake,  or 
otherwise,  the  aggrieved  party  must  resort  to  the  authorities 
where  the  judgment  was  rendered  for  redress;  for  he  could  not 
be  allowed  to  contradict  the  record  by  a  plea  and  by  an  issue 
to  the  country  thereon.  But  if  the  record  does  not  show  any 
serrice  of  process,  or  any  appearance  in  the  suit,  we  think  he 
may  be  allowed  to  avoid  the  effect  of  the  judgment  here,  by 
showing  that  he  was  not  within  the  jurisdiction  of  the  court 
which  rendered  it,  for  it  is  manifestly  against  first  principles 
that  a  man  should  be  condemned,  either  criminally  or  civilly, 
without  an  opportunity  to  be  heard  in  his  defense. 

It  can  not  be  pretended,  we  think,  that  a  citizen  of  Massachu- 
Betts,  against  whom  a  judgment  may  have  been  rendered  in 
Illinois  or  Missouri,  he  never  having  been  within  a  thousand 
miles  of  those  states,  should  be  compelled  by  our  courts  to 
axecute  that  judgment,  it  not  appearing  by  the  record  that  he 
received  any  manner  of  notice  that  any  suit  was  pending  there 
against  him,  and  being  ready  to  show  that  he  never  had  any 
dealings  with  the  party  who  has  obtained  the  judgment;  and 
yet  this  must  be  the  consequence,  if  the  doctrine  contended  foi 
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by  some  is  canied  to  its  foil  length,  viz. :  that  the  record  of  a 
jadgment  is  to  have  exactly  the  same  effect  here  as  it  would 
have  in  Illinois  or  Miasooii;  for  in  those  states,  if  the  process 
has  been  senred  according  to  their  laws,  which  may  be  in  a  man- 
ner quite  consistent  with  an  utter  ignorance  of  the  suit  by  the 
party  without  the  state,  the  judgment  would  be  binding  there 
tmtil  reversed  by  some  proceedings  recognized  by  their  laws. 

If  it  be  said  that  a  party  thus  aggrieved  may  obtain  redress 
by  writ  of  error,  or  a  new  trial,  in  the  state  where  the  judgment 
was  rendered,  it  is  a  sufficient  answer,  that  never  having  been 
within  their  jurisdiction  or  amenable  to  their  laws,  he  shall  not 
be  compelled  to  go  from  home  to  a  distant  state  to  protect  him- 
self from  a  judgment  which  never,  according  to  universal  prin- 
-ciples  of  justice,  had  any  legal  operation  against  him. 

The  laws  of  the  state  do  not  operate,  except  upon  its  own 
tsitizens,  extra  ierriiorium;  nor  does  a  decree  or  judgment  of  its 
judicial  tribunals,  except  so  far  as  allowed  by  comity,  or  required 
by  the  constitution  of  the  United  States;  and  neither  of  these 
-can  be  held  to  sanction  so  unjust  a  principle.  If  the  states 
were  merely  foreign  to  each  other,  we  have  seen  that  a  judgment 
in  one  could  not  be  received  in  another  as  a  record,  but  merely 
as  evidence  of  debt,  controvertible  by  the  party  sued  upon  it. 
By  the  constitution  such  a  judgment  is  to  have  the  same  effect  it 
would  have  in  the  state  where  it  was  rendered;  that  is,  it  is  to 
conclude  as  to  everything  over  which  the  court  which  rendered 
it  had  jurisdiction.  If  the  property  of  a  citizen  of  another  state 
within  its  lawful  jurisdiction,  is  condenmed  by  lawful  process 
there,  the  decree  is  final  and  conclusive.  If  the  citizen  himflAlf 
is  there,  and  served  with  process,  he  is  bound  to  appear  and 
make  his  defense,  or  submit  to  the  consequences;  but  if  never 
there,  there  is  no  jurisdiction  over  his  person,  and  a  judgment 
can  not  follow  him  beyond  the  territories  of  the  state,  and,  if  it 
does,  he  may  treat  it  as  a  nullity,  and  the  courts  here  vrill  so 
treat  it,  when  it  is  made  to  appear  in  a  legal  way  that  he  wss 
never  a  proper  subject  of  the  adjudication.  These  principles 
were  settled  in  a  most  lucid  and  satisfactory  course  of  reasoning 
by  Chief  Justice  Parsons  in  the  opinion  of  the  court,  delivered 
by  him  in  the  case  of  BisseU  v.  Brigga,  9  Mass.  462  [6  Am.  Dec 
88].  This  exposition  of  the  constitutional  provision,  respect- 
ing the  records  and  judicial  proceedings  authenticated  as  the 
act  of  congress  requires,  takes  a  middle  ground  between  the 
doctrine,  as  held  by  the  court  of  this  state  in  the  case  of  Bari- 
let  V.  Knight,  1  Mass.  401  [2  Am.  Dec.  36],  and  by  the  court  of 


March,  1828.]  TTat.t.  v.  Williams.  363 

NewTork  in  the  case  of  Hitchcock  ▼.  Aicken,  1  Cai.  460,  in  both 
of  which  it  was  held  that  the  constitution  and  act  of  congress 
had  produced  no  other  effect  than  to  establish  definitively  the 
mode  of  authentication,  leaving,  in  other  respects,  such  judg- 
ments entirely  upon  the  footing  of  foreign  judgments,  accord- 
ing to  the  principles  of  the  common  law.  But  in  the  case  of 
BisseU  y.  Briggs^  the  principle  settled  is,  that  by  virtue  of  the 
provision  of  the  constitution  and  the  act  of  legislation  under  it, 
a  judgment  of  another  state  is  rendered  in  all  respects  like 
domestic  judgments,  when  the  coifrt  where  it  was  recovered  had 
juiisdiction  over  the  subject  acted  upon,  and  the  person  against 
whom  it  was  rendered,  leaving  open  for  inquiry  in  the  court 
where  it  was  sought  to  be  enforced,  the  question  of  jurisdiction, 
and  taking  the  obvious  distinction  between  the  effect  of  the 
judgment  upon  property  within  the  territory,  and  the  person 
who  was  without  it.  It  was  thought  that  this  was  carrying  the 
eanetity  of  judgments  of  other  states  as  far  as  was  consistent 
with  the  safety  of  the  citizen  who  was  not  amenable  to  their 
kws,  and  as  far  as  is  required  by  the  spirit  or  letter  of  the.  con- 
etitntion  of  the  United  States. 

The  doctrine  thus  established  here  has  been  approved  and 
adopted  by  the  courts  of  the  great  states  of  Pennsylvania  and 
New  Tork,  in  both  of  which  before  it  had  been  held  that  the 
judgments  of  the  several  states  were  to  be  treated  as  foreign 
judgments.  The  case  of  Borden  v.  FUch,  15  Johns.  121  [8  Am. 
Bee.  225],  is  full  to  this  point,  and  was,  after  the  publication  of 
the  case  of  JIft/b  v.  Duryee,  7  Cranch,  481,  determined  in  the 
supreme  court  of  the  United  States,  hereafter  to  be  noticed.  In 
this  case  the  opinion  of  Chief  Justice  Parsons  in  the  case  of 
Bmdl  V.  Briggs,  is  spoken  of  as  putting  the  question  upon  a 
sound  principle;  and  so,  also,  in  the  case  of  Benton  v.  Burgot^ 
10  Serg.  &  B.  242,  in  Pennsylvania,  where  the  same  doctrine  is 
laid  down  in  the  opinion  of  the  court  delivered  by  Mr.  Justice 
Duncan. 

The  principle  upon  which  this  exception  is  made  to  the  con-> 
dusiveness  in  every  particullur  of  the  judgments  of  other  states, 
is  well  expressed  by  Mr.  Justice  Johnson  of  the  supreme  court 
of  the  United  States,  when  dissenting  from  the  decision  of  the 
court  in  the  case  of  Mills  v.  Duryee.  He  says  it  is  an  eternal 
principle  of  justice  ''that  jurisdiction  can  not  be  justly  exer- 
cised by  a  state  over  property  not  within  the  reach  of  its  process, 
or  over  persons  not  owing  them  allegiance,  or  not  subjected  tc 
Aeir  jurisdiction  by  being  found  within  their  limits." 
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Indeed^  so  palp  jible  is  this  principle  that  no  donbt  could  exist 
in  the  mind  of  any  lawyer  upon  the  subject,  but  for  the  constrac- 
tion  supposed  to  be  given  to  the  constitution  of  the  United  States, 
and  the  act  of  congress  following  it,  in  the  case  of  MUU  y.  Duryee, 
7  Granch,  481,  and  resanqtioned  in  the  case  of  Hampton  y.  Ifc- 
Connell,  3  Wheat.  234,  in  the  brief  opinion  deliyered  by  Chief 
Justice  Marshall.  This  construction,  when  first  referred  to  iu 
this  court,  in  the  case  of  Commontveatth  y.  Gfreen,  was  supposed 
to  haye  put  an  end  to  all  questions  on  this  subject,  and  to  haye 
established  as  the  law  of  the  land  that  a  judgment  recovered  in 
one  state  by  a  citizen  thereof  against  a  citizen  of  another  was  ab- 
solute and  incontrovertible,  and  would  admit  of  no  inquiry  even 
as  to  the  jurisdiction  of  the  court  which  rendered  it.  This  court 
yielded  a  painful  deference  to  the  decision,  without  that  close 
examination  it  would  have  received  if  presented  to  them  other- 
wise than  incidentally,  and  if  its  bearing  had  been  of  importaDce 
in  the  case  then  before  the  court;  but  the  notice  taken  of  the 
case  was  merely  the  expression  of  an  opinion  arguendo,  and  not 
a  jt^dicial  determination  of  the  question.  And  as  a  further  rea- 
son for  not  receiving  the  doctrine  implicitly  as  authority,  it  may 
be  remarked  that  the  case  to  which  it  was  applied  was  one  clearly 
within  the  jurisdiction  of  the  court  which  decided  it,  so  that  the 
point  now  raised  was  not  brought  into  question. 

This  is  not  the  first  occasion  we  haye  had  to  regret  a  too  prompt 
submission  to  the  decision  of  the  supreme  court  of  the  Umted 
States,  not,  however,  from  any  diminution  of  entire  respect  for 
that  eminent  tribunal,  but  because  we  have  found  that  farther 
consideration  has  brought  about  a  qualification  of  the  doctriDe 
which  seemed  to  have  been  definitiyely  settled,  or  that  some  quali- 
fying principle  in  the  case  itself  has  been  oyerlooked  by  us  m 
our  readiness  to  yield  supremacy  to  that  court  on  all  questions 
in  which  by  the  constitution  their  judgment  is  paramount.  I 
allude  to  the  decisions  of  that  court  on  state  insolvent  laws,  in 
the  case  of  Sturges  v.  Crowninshidd,  4  Wheat.  122,  the  effect  of 
which  we  understood  to  be  to  overrule  the  decision  of  this  court 
in  the  case  of  Blanchard  v.  Bussell;  in  consequence  of  which  we 
dismissed  seyeral  cases  which  might  haye  been  maintained  on 
the  grounds  of  that  decision.  We  haye  since  learned  by  the 
case  of  Ogden  y.  Saunders,  12  Wheat.  213,  that  there  is  no  de- 
cision of  the  supreme  court  of  the  United  States  militating  with 
our  decision,  and  feel  ourselves  justified  in  recurring  to  theprin* 
ciple  there  decided  as  the  l)\w  of  this  commonwealth. 

The  case  of  Mills  y.  Duryee  has,  as  its  importance  merited. 


March,  1828.]  Hall  v.  WnjXiHS.  365 

undergone  a  reyision  in  almost  every  state  court  in  the  union 
of  whose  decisions  we  have  any  printed  account,  and  the  opin- 
ion has  been  unanimous,  without  the  dissenting  voice,  so  far  as 
▼e  can  learn,  of  a  single  judge,  that  that  case,  however  un- 
qualified  it  may  appear  in  the  report,  does  not  warraDt  the 
conclusion  that  judgments  of  state  courts  are  in  all  respects 
the  same  when  carried  into  another  state  to  be  enforced  as  they 
are  in  the  state  wherein  they  are  rendered,  but  that  in  all  in- 
stances the  jurisdiction  of  the  court  rendering  the  judgment 
may  be  inquired  into.  In  truth,  all  of  them  sanctioning  the 
principles,  and  some  of  them  by  express  reference,  which  were 
asserted  by  this  court  in  the  case  of  Bisaell  v.  Briggg  as  the  only 
just  exposition  of  the  provision  in  the  constitution  of  the  United 
States  in  relation  to  the  records  and  judicial  proceedings  of 
states. 

In  the  state  of  Maine  it  does  not  appear  that  their  courts, 
once  the  separation,  have  been  called  to  consider  the  question: 
Adams  v.  Bawe,  2  Fairfield,  95. 

In  New  Hampshire  there  is  a  most  express  limitation  of  the 
dbci  of  such  judgments,  similar  to  the  case  of  BisaeU  v.  Briggs, 
the  opinion  being  delivered  by  Bell,  J.,  now  a  senator  of  that 
state  in  congress,  and  concurred  in  by  Woodbury,  J.,  holding 
the  same  situation:  Thurber  v.  Blaclcboume,  1  N.  H.  246. 

In  Connecticut  the  same  doctrine  was  held  and  ably  enforced 
bv  Chief  Justice  Hosmer  in  the  opinion  of  the  whole  court  as 
delivered  by  him:  Aldrich  v.  Kinney ^  4  Oonn.  880  [10  Am.  Dec. 
151]. 

In  New  York  and  Pennsylvania  the  cases  before  cited  main- 
tain the  same  doctrine;  also,  Shumway  v.  SiiUman,  4  Cowen, 
292  [15  Am.  Dec.  374]. 

In  New  Jersey  it  was  decided  that  the  judgment  of  a  state 
court  is  conclusive,  under  the  constitution  and  laws  of  the 
United  States,  between  the  parties,  both  parties  being  in  court, 
and  a  defense  made  or  opportunity  had  to  make  it,  not  other 
vise:  Curtis  v.  Gibbs,  Pennington,  405. 

In  Kentucky,  if  the  judgment  of  a  state  court  be  founded  on 
the  appearance  of  the  defendant,  or  the  actual  service  of  process 
on  his  person,  the  judgment  is  conclusive,  except  when  it  might 
be  impeached  in  the  courts  of  the  state  where  it  is  given.  But 
where  the  defendant  did  not  appear,  and  had  constructive 
notice  only,  as  by  attachment  or  publication,  it  is  not  conclu- 
sive,  but  may  be  inquired  into  and  impeached :  Rogers  v.  (7oZe- 
Dion,  Hardin,  413  [3  Am.  Dec.  733].     The  opinion  delivered  by 
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Mr.  Jnstioe  Tnimble,  now  of  the  sapreme  coart  of  the  United 
States,  is  veij  foil  and  able,  and  puts  the  conclosiTeness  of  the 
judgment  altogether  npon  the  fact  of  the  party's  having  had  an 
opportunity  to  defend  himself. 

With  such  a  cloud  of  witnesses  in  favor  of  the  construction 
given  to  the  chiuse  of  the  constitution,  which  is  in  question  by 
this  court  in  the  case  of  Biasdl  v.  Briggs^  we  may  well  rest  upon 
that  as  the  true  constjruction,  if  it  is  not  the  most  clearly  and 
explicitly  overruled  by  the  only  tribunal  whose  authority  ought 
to  be  submitted  to,  the  supreme  court  of  the  United  States. 
But  notwithstanding  all  these  decisions,  many  of  which  are 
subsequent  in  point  of  time  to  the  case  of  MUU  v.  Duryee,  and 
most  of  them  commenting  on  it,  we  should  be  bound  to  give  up 
the  point  if  that  case  settles  the  question  as  conclusively  as  it 
has  been  supposed  it  did. 

But  all  the  state  judges  who  have  considered  that  case  are  of 
opinion  that  it  was  intended  only  to  embrace  judgments  where 
the  defendant  had  been  a  party  to  the  suit  by  an  actual  appear- 
ance and  defense,  or  at  least  by  having  been  duly  served  with 
process  when  within  the  jurisdiction  of  the  court  which  gave  it, 
and  they  formed  their  opinion  upon  the  following  clause  in  the 
opinion  of  Mr.  Justice  Story,  viz. :  '*  In  the  present  case  the  de- 
fendant had  full  notice  of  the  suit,  for  he  was  arrested  and 
gave  bail,  and  it  is  beyond  all  doubt  that  the  judgment  of  the 
supreme  court  of  New  York  was  conclusive  upon  the  parties  in 
that  state."  If  this  is  all  that  was  intended  to  be  decided,  the 
case  harmonizes  with  the  general  course  of  decisions  in  the  state 
courts,  as  before  cited,  and  it  is  in  no  respect  different  from  the 
decision  of  this  court  in  the  case  of  Bissell  v.  Briggs. 

In  a  slight  examination  of  the  case  made  by  us  when  consid- 
ering the  case  of  CcnnmonweaUh  v.  Oreen,  we  supposed  the  de- 
cision to  be  more  extensive,  and  felt  bound  to  yield  to  it  in  a 
collateral  question  not  essential  to  a  determination  of  the  cause 
then  before  the  court;  but  having  the  general  question  now 
brought  distinctly  before  us,  we  fully  concur  with  the  numer- 
ous learned  judges  who  have  given  the  restricted  construction 
as  above  stated  to  the  decision  of  the  case  of  MUls  v.  Duryee. 

We,  therefore,  are  all  of  opinion  that  the  record  of  a  judg- 
ment of  a  court  of  another  state  is  not  conclusive  evidence,  but 
that  to  the  extent  stated  in  the  case  of  BisseU  v.  Briggs,  it  is 
examinable,  in  order  to  ascertain  whether  the  party  against 
whom  it  is  produced  was  subject  to  the  judicial  process  on 
which  it  is  grounded,  and  that  where  it  appears  by  the  record 


March,  1828.]  Hall  v.  Williams.  367 

itself  that  there  was  no  appearance,  and  no  notice  which  he  was 
bonnd  to  attend  to,  the  judgment  against  him  is  a  dead  letter 
hejond  the  territory  within  which  it  was  pronounced. 

Upon  inspecting  the  record  produced  in  support  of  thia 
action,  we  find  by  the  return  of  the  officer  who  was  charged 
irith  the  duty  of  serving  the  process,  that  no  notice  of  the  suit 
was  given  to  Fiske,  one  of  the  defendants,  nor  is  it  anywhere- 
aTerred  in  the  proceedings  that  he  was  an  inhabitant  of,  or  had 
ever  been  resident  in  the  state  of  Georgia.  The  appearance  by 
the  attorney  is  for  Williams  alone,  who  had  been  duly  served 
with  process,  and  his  plea  to  the  action  is  filed  for  Williams, 
alone.  Afterwards,  in  the  recital  by  the  clerk  before  the  record 
of  the  judgment,  it  is  stated  that  the  same  attorney  appeared 
for  Fiske  as  well  as  Williams,  but  as  this  is  a  mere  recital 
founded  upon  the  prior  proceedings,  this  case  can  not  be  taken  to 
be  an  assertion  of  record  that  Fiske  appeared  by  attorney,  for 
it  appears  by  the  same  record  that  the  attorney  appeared  for 
Williams  only,  and  there  is  no  plea  filed  but  for  Williams. 
There  is  nothing,  therefore,  in  the  record  which  is  contradicted 
by  the  second  and  third  pleas,  and  the  replication  by  estoppel 
is  therefore  bad,  and  the  plea  good,  which  settles  the  case  in 
favor  of  the  defendants,  unless  the  judgment  can  be  sustained 
against  Williams  alone,  and  this  writ  can  be  amended  by  strik- 
ing out  Fiske;  but  such  an  amendment  would  not  help  the 
case,  for  the  judgment  being  entire,  if  it  is  a  nullity  with  re- 
spect to  one,  it  is  also  in  the  whole:  Eichards  v.  WaUon^  12. 
Johns.  434. 

Whether  the  facts  stated  in  the  second  and  third  pleas  might 
be  shown  in  evidence  on  an  issue  to  a  plea  of  nil  debet^  it  is  im-> 
material  to  consider.  But  such  was  the  plea  in  the  case  of 
BmeU  V.  Briggs,  and  there  was  no  objection  to  the  form,  and 
Parsons,  C.  J.,  says:  "  Such  judgments,"  meaning  the  judg- 
ments of  courts  in  other  states,  "  may  be  declared  on  as  evi- 
dences of  debts  or  promises,  and  on  the  general  issue  the  juris- 
diction  of  the  courts  rendering  them  is  put  in  issue;  but  not 
the  merits  of  the  judgments."  And  in  New  Hampshire  in  the 
case  before  cited,  it  is  expressly  decided  that  the  plea  of  nil 
ddiH  is  proper  for  the  above  purpose.  In  the  other  states,  gen- 
erally, the  question  has  been  raised  by  a  special  plea  in  the 
form  of  the  second  and  third  pleas  in  this  action.  We  are  in* 
clined  to  the  opinion  that  the  plea  of  nil  debet  may  be  so  used, 
and  that  on  an  issue  formed  on  that  plea,  if  it  appear  that  the 
eoort  rendering  the  judgment  had  jurisdiction,  the  record  i^ 
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GondosiYe  evidence  of  the  debt;  that  is,  if  it  appears  affirma- 
tivelj  that  the  defendant  was  duly  served  with  process  within 
the  state,  or  actually  appeared  and  defended  the  suit,  or  ap- 
peared by  attorney  duly  authorized,  which  latter  fact,  we  thiols 
may  be  contested,  as  was  allowed  in  the  case  of  Aldrich  v.  Kinr 
ney,  4  Conn.  380  [10  Am.  Dec.  151],  the  record  being  only 
prima  fade  evidence  of  that  fact,  because  no  proof  is  ordinarily 
required  of  authority  to  act  as  attorneys. 

If  it  appear  by  the  record  that  there  was  no  jurisdiction  over 
the  person,  the  judgment  is  a  nullity,  not  to  be  received  as 
prima  facie  evidence,  and  the  plaintiff  must  resort  to  other 
counts  to  support  his  action,  or  fail. 

The  full  faith  and  credit  required  to  be  given  in  each  state  to 
the  judicial  proceedings  of  other  states  will  prevent  any  evi- 
dence to  contradict  the  facts  which  show  a  jurisdiction,  if  such 
appear  on  the  record. 

JuDOMENTS  OF  SiSTEB  State,  EFFECT  OF. — See  BartUt  V.  Knightf  2  Am. 
Dec.  36,  and  note;  Biaaell  v.  Briggs,  6  Id.  88;  Borden  v.  FUch,  8  Id.  225; 
Shumway  v.  Stillman,  15  Id.  374,  and  note;  KUbum  v.  Woodworth,  4  Id. 
321;  Aldrich  v.  Kinney,  10  Id.  151;  Eodgert  v.  Coleman,  3  Id.  733,  and  note; 
Hanover  v.  Turner,  7  Id.  206,  and  note. 


Smtth  V.  Dennie. 

[6  Tioaaxaa,  963.] 

One  who  Parts  with  all  his  Interest  in  the  subjeot-matter  of  a  con- 
ditional Bale  is  a  competent  witness  for  the  plaintiff  in  an  action  of  re- 
plevin by  his  co-vendor  against  attaching  creditors  of  the  vendee. 

A  Voluntary  Delivery  of  Goods  sold  on  condition,  without  any  refer- 
ence to  the  condition,  and  followed  by  no  demand  for  the  petfonuanoe 
of  the  condition,  until  after  the  goods  were  attached  by  the  vendee's 
creditors,  will  be  a  waiver  of  the  condition  as  regards  sadi  crediton. 

Befleyin  for  ten  boxes  of  sugar  sold  by  Smith  and  Sears  to 
Fairfield,  and  attached  by  the  defendant  at  the  suit  of  Fair- 
field's creditors.  Sears  sold  all  his  interest  in  the  sugar  to  the 
plaintiff  after  the  attachment,  and  was  offered  as  a  witness  by 
him  in  this  action.  It  appearing  that  Sears  was  in  no  way  ac- 
countable to  the  plaintiff  if  he  failed  to  maintain  his  title,  the 
testimony  was' heard.  It  appeared  that  the  sale  was  made  on 
the  express  condition  that  Fairfield  should  giye  an  indorsed 
note  for  the  price,  but  that  the  goods  were  delivered  by  the 
vendors'  clerk  in  the  absence  of  the  vendprs,  and  that  nothing 
was  said  respecting  the  condition.    Nor  was  any  demand  made 
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for  the  note  until  after  the  attachment  of  the  goods  by  creditors 
of  Fairfield,  which  was  eight  days  after  the  sale.  It  was  sub- 
mitted to  the  jury,  and  by  them  found  that  the  sale  was  con- 
ditional, and  that  there  was  no  intention  to  waive  the  condition 
when  the  delivery  was  made.  But  the  defendant  contended 
that  the  permitting  the  sugar  to  remain  so  long  in  the  posses- 
sion of  Fairfield,  made  it  liable  to  the  creditors  of  the  latter. 
The  judge,  however,  ruled  against  this  position,  and  the  de- 
fendant excepted. 

BoskU^  for  the  defendant,  referred  to  2  Kent's  Com.  891; 
CarleUm  v.  Sumner,  4  Pick.  616;  Payne  v.  GhadhoU,  1  Campb. 
427. 

Fletcher,  contra.  To  support  the  position  that  where  the  de- 
livery was  not  intended  to  be  absolute,  the  property  in  the 
chattels  did  not  pass,  cited:  Huasey  v.  Thornton,  4  Mass.  405 
(3  Am.  Dec.  224];  Maraton  v.  Baldwin,  17  Id.  611;  Barrett  v. 
Pritchard,  2  Pick.  515  [13  Am.  Dec.  449];  Carleton  v.  Sumner, 
4  Id.  516;  Palmer  v.  Hand,  13  Johns.  434  [7  Am.  Dec.  392]; 
Eaggerty  v.  Palmer,  6  Johns.  Ch.  437;  Harris  v.  Smith,  3  Serg. 
k  B.  20;  Chapman  v.  Lathrop,  6  Cowen,  110  [16  Am.  Dec.  433]. 

By  Court,  Pabkbb,  C.  J.  It  was  left  to  the  jury  to  say 
whether  the  sale  of  the  sugar  was  conditional,  and  they  havb 
found  that  it  was,  upon  a  comparison  of  the  testimony  of  Sears 
and  Fairfield,  between  whose  accounts  of  the  transaction  they 
had  a  right  to  choose  on  which  to  rely.  We  consider  Sears  to 
have  purged  himself  of  all  interest  by  his  sale  to  Smith,  which 
sale  is  undoubtedly  valid  if  the  property  of  the  sugar  was  not 
then  in  Fairfield  for  the  benefit  of  his  creditors. 

The  point  of  the  case  is,  whether  at  the  time  of  the  sale, 
Fairfield  then  being  in  possession  veithout  fraud,  on  a  purchase 
previoosly  made  of  Sears,  acting  for  himself  and  Smith,  the 
property  was  not  so  far  in  him  as  to  warrant  the  attachment  by 
his  creditors. 

And  this  depends  upon  the  question,  whether  the  delivery 
after  the  sale  was  free  from  the  condition  on  which  the  pur- 
chase was  made.  In  the  case  of  Huasey  v.  ThorrUon  the  de- 
livery was  conditional  as  well  as  the  sale,  and  so  the  property 
was  held  to  continue  in  the  vendor.  That  the  condition  of  a 
aale  may  be  waived,  so  that  the  property  will  vest  in  the  vendee 
notwithstanding  he  has  not  performed  the  condition,  seems  to  be 
well  settled  in  that  case  of  Hussey  v.  Thornton  [3  Am.  Dec.  224]. 
and  in  a  more  recent  case  of  Carlton  v.  Sumner,  4  Pick.  516  (2 

Am.  I>io.  Vol.  XVII— 24 


370  Smith  v.  Dennib.  [Mass. 

ed.  517,  note  1);  and  the  doctrine  thus  settled  here  is  adopted 
by  Chancellor  Kent  in  his  Commentaiies,  vol.  2,  391  (3  ed. 
497). 

The  principle  is,  that  if  the  vendor  who  has  sold  upon  con 
dition  permits  the  vendee  to  take  the  goods  without  exacting  of 
him  a  compliance  with  the  terms  of  the  sale,  he  shall  be  pre- 
sumed to  have  abandoned  the  security  he  intended,  and  to  trust 
to  the  personal  security  of  the  vendee,  and  whether  such  is  the 
state  of  things  or  not  is  matter  for  the  jury  to  settle  upon  the 
fttcts  proved.  We  do  not  think,  after  a  conditional  bargain  has 
been  made  and  a  delivery  immediately  taken  place,  upon  the 
expectation  that  the  contemplated  security  shall  be  produced, 
without  an  express  declaration  that  the  delivery  is  also  condi- 
tional, that  the  sale  ipso  facto  becomes  absolute,  because  there 
is  an  implied  understanding  that  the  vendee  will  act  honestly, 
and  he  takes  the  goods  subject  to  the  contract,  which  is,  that 
he  shall  furnish  the  security  which  was  the  condition  of  the 
sale  as  soon  as  he  shall  have  opportunity  to  procure  it;  and  it 
would  much  embarrass  sales  at  auction  and  other  sales  to  re- 
quire that  the  vendor  should  in  all  cases  insist  upon  the  note  or 
other  security  being  produced  before  the  goods  shall  be  de- 
livered; and  in  case  no  new  credit  is  obtained  by  the  vendee  in 
virtue  of  his  possession  of  the  goods,  no  wrong  is  done  by 
allowing  the  vendor  to  reclaim  them. 

If  they  are  sold  by  the  vendee,  he  having  the  possession  de- 
livered to  him  by  the  vendor,  the  purchaser  not  knowing  of  the 
condition,  the  case  would  be  diflferent,  as  the  vendor  would  be 
considered  as  having  delivered  them  for  the  very  purpose  of 
enabling  the  vendee  to  use  them  in  trade  and  merchandise, 
trusting  to  the  performance  of  the  condition  by  the  vendee. 
But  there  seems  to  be  no  good  reason  why  an  antecedent 
creditor,  watching  the  transactions  of  his  debtor,  should  hare 
a  right  to  seize  upon  goods  which  came  into  his  possession  when 
he  has  not  paid  for  them,  or  given  that  security  without  the 
promise  of  which  he  could  not  have  obtained  the  goods.  Such 
creditor  has  not  trusted  on  the  faith  of  the  goods,  and  is, 
therefore,  not  prejudiced  by  being  restrained  from  attaching 
them. 

It  was,  therefore,  for  the  jury  to  decide  this  case,  and  upon 
the  question  put  to  them  by  the  court,  viz.,  whether  there  was 
an  intention  on  the  part  of  Sears,  the  vendor,  to  deliver  abso- 
lutely, and  BO  to  waive  the  condition  on  which  the  sale  was 
made.     We  understand  the  case  of  Carlelon  v.  Sumner  was  so 
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put  to  the  jury  in  effect;  for  if  there  was  a  right  by  the  contract 
to  insist  upon  the  promised  secnrity  before  the  goods  were  deliv- 
ered, this  right  could  not  be  lost  but  by  an  intentional  waiver, 
BO  that  the  question  now  is,  whether  the  verdict  is  against  the 
dYidence  on  that  point.  Here  the  condition  of  security  by  an 
indorsed  note  must  be  considered  to  have  been  absolute  and  ex* 
plicit.  The  goods  are  delivered  by  the  clerk  without  anything 
being  said  about  the  security;  a  bill  of  parcels  is  given,  but  with* 
out  any  receipt;  no  note  is  taken,  and  no  money  paid.  The 
vendor  certainly  had  a  right  the  day  after  to  insist  upon  his  in- 
dorsed note,  or  to  rescind  the  bargain  and  reclaim  the  goods. 
If  so,  why  not  two  days  or  three,  and  if  so,  the  time  which 
elapses  is  a  mere  fact,  from  which  the  jury  may  infer  the  inten- 
tion. Circumstances  of  business  and  engagement  may  account 
for  the  delay,  and  if  they  do,  the  right  to  security  or  to  reclaim 
the  goods,  unless  sold  as  before  mentioned,  is  not  impaired;  and 
perhaps  the  law  would  be  the  same  if  the  sale  had  been  for 
cash  and  not  on  credit,  for  even  in  such  case,  the  mere  delivery, 
vith  an  expectation  of  receiving  the  price  in  a  short  time,  does 
not  divest  the  property  of  the  vendor:  2  Kent's  Com.  391  (3  ed. 
497,  498). 

Bat  in  the  case  before  us,  eight  days  passed  between  the  de- 
livery of  the  goods  and  any  call  for  the  indorsed  note,  nor  was 
any  intimation  made  of  the  security  to  be  given,  when  the  goods 
were  delivered  by  the  clerk,  who  does  not  appear  to  have  been 
informed  by  the  vendor  of  the  terms  of  the  sale.  The  latter, 
however,  must  be  presumed  to  have  known  the  next  day  that 
they  had  been  delivered,  and  yet  he  did  not  send  for  the 
note,  or  give  any  manner  of  notice  that  it  was  required,  until 
the  attachment  took  place  eight  days  after  the  sale.  We  are 
apprehensive,  that  to  establish  the  right  to  reclaim  under  such 
drcumstances,  would  widen  the  door  for  fraudulent  contrivances, 
and  that  afterthoughts  respecting  conditions  will  spring  up  to 
intercept  attaching  creditors,  when  the  sale  was  really  uncon- 
ditional, or  at  least  when  the  vendor  has  thought  his  condition 
of  60  little  importance  as  to  be  willing  to  abandon  it  and  trust 
to  the  credit  of  the  purchaser. 

We  are  of  opinion  that  the  verdict  is  against  the  evidence, 
for  there  is  nothing  in  the  case  from  which  an  intention  to  hold 
on  Dpon  the  condition  can  be  inferred;  no  declaration  at  the 
time,  which,  though  not  necessary,  is  important,  and  no  call 
for  security  until  it  was  forgotten  or  abandoned,  and,  perhapSv 
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never  would  have  been  recnrred  to  if  the  goods  had  not  been 
attached. 

The  case  is  like  that  of  Hussey  y.  Thornton  [3  Am.  Dec.  224]» 
before  cited,  in  which  it  was  determined  that  a  yolontary  deliT- 
ery  of  goods  sold  upon  condition,  without  the  delivery  being 
sub  condiiione,  exposes  the  property  to  attachment  by  the  cred- 
itors of  the  vendee.  And  it  was  upon  the  same  principle  that 
the  case  of  Garleion  v.  Sumner,  also  before  cited,  was  decided. 
We  think  for  the  foregoing  reasons  a  new  trial  must  be  granted. 


Validity  of  Oobditional  Sales  as  against  Vendee's  creditors  and  pai^ 
ohasers:  See  BarreU  v.  Pritchard^  13  Am.  Dec.  449,  and  note;  see,  iJao, 
WhitnoeU  V.  Vincent,  16  Id.  355. 


Blaze  v.  Williamb. 

[6  PxoxEBQia,  286.] 

A  FoREiON  AsBtONMENT  IN  BANKRUPTCY  does  not  Operate  as  a  lei^al  transfer 
of  the  bankrupt's  property  in  this  state,  as  against  a  creditor  here  of  the 
bankrupt.  And  the  attachment  under  a  trustee  process  of  goods  here 
belonging  to  the  bankrupt,  before  notice  of  the  assignment,  is  valid 
against  the  assignment 

Tbustee  process.  The  opinion  states  the  case.  The  qaestion 
arose,  in  regard  to  the  effect  of  an  assignment  in  bankruptcj  by 
a  debtor  resident  in  England,  upon  an  attachment  of  a  debt  due 
the  bankrupt  from  a  resident  of  this  country;  the  attachment 
having  issued  before  knowledge  of  the  commission,  and  the  at- 
taching creditor  residing  here. 

W,  H.  Oar  diner,  for  the  plaintiff,  contended,  that,  ^th  the 
exception  of  Holmes  v.  Bemsen,  4  Johns.  Ch.  46  [8  Am.  Dec. 
581];  S.  C,  20  Johns.  229  [11  Am.  Dec.  269],  it  has  been  uni- 
formly held  in  this  country,  that  attachments  similar  to  the  one 
in  question  are  valid,  even  where  commissions  of  bankruptcy 
had  issued  in  Great  Britain,  and  an  assignment  had  been  made 
under  it,  prior  to  the  attaching  of  the  debt  in  this  country: 
Bird  v.  Pierpontf  1  Johns.  118;  Van  Raugh  v.  Van  Arsdaln,  3 
Cai.  154  [2  Am.  Dec.  259];  Prodor  v.  Moore,  1  Mass.  198;  Baker 
V.  Wheaton,bU.  509  [4  Am.  Dec.  71];  Watson  v.  Bourne,  10 
Id.  337  [6  Am.  Dec.  129];  Ingraham  v.  Geyer,  13  Id.  146  [7  Am. 
Dec.  132];  Walker  v.  Hill,  17  Id.  383;  Burk  v.  McClain,  1  Ear. 
&  McH.  236;  Mdwdesley  v.  Parke,  a  Bhode  Island  case,  cited  in 
SiU  V.  Worsioick,  1  H.  Bl.  680;  Jones  v.  Blanchard,  cited  in  Top-^ 
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ham  Y.  Chapman^  1  S.  Car.  B.  285;  Ex  parte  BlaJaea^  1  Coxe, 
398;  Taylor  v.  Geary,  Kirby,  313;  Wallace  v.  FaUersan,  2  Har.  Sc 
McH.  463;  Ex  parte  Franks,  1  Cooke's  Bankr.  L.  336;  FhUlipa 
V.  Hunter,  2  H.  Bl.  402;  Ward  v.  Morri8,  4  Har.  &  McH.  330; 
Smith  V.  Smith,  2  Johns.  235  [3  Am.  Deo.  410];  Bird  v.  Carilat, 
Id.  342  [8  Am.  Dec.  433 J;  Goodwin  y.  Jmes,  3  Mass.  514  [3  Am. 
Dec.  173];  Marrisan  v.  Sterry,  Bee,  244;  S.  C,  5  Cranch,  289; 
Dawea  y.  BoylsUm,  9  Mass.  337  [6  Am.  Dec.  72];  MUne  y.  More- 
ion,  6  Binn.  353  [6  Am.  Dec.  466);  Blanchard  y.  Bussell,  13  Mass. 
1  [7  Am.  Dec.  106J;  Datoes  v.  Head,  3  Pick.  128;  Odgen  v.  /Saun- 
<Zer8, 12  Wheat.  213.  And  so  also  in  England,  it  is  settled  that 
a  creditor,  who  obtained  a  priority  by  legal  process  abroad, 
could  not  be  compelled  to  refund  to  the  assignees,  unless  he 
was  an  Englishman,  acting  in  fraud  of  the  laws  by  which  he  was 
bound:  Chevalier  y.  Lynch,  1  Doug.  170;  SiU  y.  Worawick,  1  H. 
Bl.  665;  Hunter  y.  Potts,  4  T.  B.  182;  FhiUips  y.  Hunter,  2  H. 
Bl.  402;  HovU  y.  Browning,  7  East,  154.  Upon  the  same  prin* 
dple  it  has  been  held  that  an  English  creditor,  suing  upon 
English  contract,  should  not  be  barred  by  a  foreign  discharge: 
Smiih  y.  Buchanan,  1  East,  6;  Gleve  y.  MiUs,  1  Cooke's  B.  L. 
303;  WaHng  y.  KnigU,  Id.  807;  Bichards  y.  Hudson,  4  T.  B, 
187.  Other  British  authorities  cited  by  counsel  on  the  same 
point  are:  Ogilvie's  case,  2  Dow,  236;  Mcintosh  y.  OgUvie,  Chan, 
t.  Hardw.,  cited  in 4  T.  B.  193;  S.  C,  3  Swanston,  366;  Solomons 
y.  Boss,  cited  in  1  H.  Bl.  131;  Neal  y.  GoUingham,  Id.  132,  in 
nolis;  Thorold  y.  Forest,  2  Dow,  237;  Jollet  y,  Depanihieu,  1  H. 
Bl.  132,  note;  BaOantine  v.  OouUing,  1  Cooke's  B.  L.  515;  Ex 
IMrte  Frank,  Id.  836;  Quin  y.  Keefe,  2  H.  Bl.  553;  Davison  y, 
Fraser,  2  Dow,  237;  Fedder  y.  McMaster,  8  T.  B.  607;  Sirothers 
y.  Beid,  2  Dow,  237;  FoUer  y.  Broton,  6  East,  124;  Selkng  y. 
Dames,  2  Bose,  291;  S.  C,  2  Dow.  230;  Ex  parte  Cridland,  3 
Tes.  &  B.  94;  Birchwood  y.  Milter,  3  Meriy.  279. 

Shaw  and  Aylwin,  contra. 

By  Court,  Pabksb,  C.  J.  The  person  summoned  as  trustee 
in  this  case,  admits  himself  to  be  indebted  to  Williams,  the  de- 
fendant in  the  action,  but  objects  to  being  charged  as  trustee,  on 
account  of  the  bankruptcy  of  Williams  in  England,  and  the 
assignment  of  his  estate  and  effects  by  the  commissioners  ap- 
pointed according  to  the  laws  of  that  country,  which  assignment 
he  supposes  transferred  this  debt  to  the  assignees,  and  thus 
that  it  is  taken  out  of  the  operation  of  our  trustee  process. 

This  process  was  served  after  the  commission  of  bankruptcy 
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issaed.  and  after  the  asssignment  made  by  the  commisaionen, 
but  before  any  notice  thereof  was  given  to  the  plaintiff  in  the 
action,  or  to  Marshall,  the  supposed  trustee. 

Bj  our  law  the  service  of  a  trustee  process  upon  one  who  ia 
indebted  to  the  defendant  in  the  suit  creates  a  lien  upon  the 
debt  in  favor  of  the  plaintiff  in  the  action;  so  that  if  he  recovers 
judgment  against  the  principal  he  shall  have  execution  against 
the  trustee  to  the  amount  of  the  effects  in  his  hands,  or  the 
debt  which  he  owes,  and  no  distinction  is  made  in  the  applica- 
tion of  this  law,  between  citizens  who  may  be  trustees  of  other 
citizens  and  those  citizens  who  may  be  indebted  to  a  person 
residing  in  a  foreign  country  who  is  indebted  to  citizens  of  the 
United  States.  Nor  is  the  benefit  of  the  law  confined  to  citizens 
of  the  United  States,  for  foreign  merchants  coming  here  and 
finding  property  or  debts  of  their  debtors  here,  may  attach 
them  as  our  own  citizens  may.  The  plaintiff,  therefore,  has  a 
right  to  an  adjudication  against  Marshall,  ad  the  trustee  of  Wil- 
liams, unless  the  bankruptcy  and  proceedings  under  it  have 
transferred  this  debt  to  the  assignee,  so  that  in  effect  MarshaU 
was  not  the  debtor  of  Williams,  but  of  the  assignees  of  Williams, 
at  the  time  of  the  service  of  the  writ.  In  regard  to  goods  and 
merchandise  belonging  to  a  foreign  bankrupt  or  insolvent  per- 
son found  here,  if  attached  before  any  possession  is  taken  bj 
the  assignees,  whether  under  a  commission  of  bankruptcy  or 
otherwise,  the  attaching  creditor  would  hold,  because  delivery, 
either  actual  or  constructive,  is  necessary  to  complete  the  trans- 
fer; but  in  regard  to  choses  in  action,  as  debts  due  to  the  bank- 
rupt, the  mere  assignment,  if  valid  in  law,  passes  the  property, 
because  they  are  incapable  of  delivery,  and  notice  to  the  debtor 
is  not  essential  to  the  transfer,  otherwise  than  to  protect  him  in 
case  he  should  pay  over  to  his  creditor  after  the  assignment 
without  notice. 

This  case  raises  a  question  which  has  been  treated  by  variona 
judicial  tribunals  as  of  great  magnitude,  and  as  of  a  general 
and  national,  rather  than  a  municipal  character;  and  such  is 
the  difference  of  opinion  among  learned  judges  and  eminent 
jurists,  that  it  is  difficult  to  affirm  where  the  weight  of  argu- 
ment lies.  Our  duty,  however,  does  not  require  us  to  enter 
much  into  the  discussion  of  the  general  principles  which  may 
be  supposed  to  affect  the  question;  we  shall  rather  look  for  an- 
thority,  because,  if  there  is  a  received  and  settled  law  upon  the 
subject,  we  shall  feel  ourselves  bound  to  observe  it,  although 
we  might  think  that  the  improved  state  of  the  world  in  regard 
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to  its  commercial  relations  requires  a  more  liberal  system  than 
thai  law  sanctions;  for  it  is  not  for  one  out  of  a  cluster  of  states, 
whose  jurisdiction  is  limited  in  its  objects,  to  affect  to  improve 
its  jurisprudence  by  the  introduction  of  rules  supposed  to  be 
caUed  for  by  enlarged  policy  in  regard  to  objects  of  a  general 
nature.  Such  chimges,  if  within  judicial  power,  should  be 
wrought  by  the  supreme  court  of  the  nation;  and,  if  not,  by 
other  constituted  authorities  of  the  nation,  either  by  treaty  with 
foreign  powers,  or  by  legislative  enactment.  We  must  be 
allowed,  therefore,  to  discharge  ourselves  of  this  case  on  nar- 
rower grounds  than  its  importance,  or  the  very  elaborate  argu- 
ment with  which  we  have  been  favored,  would  seem  to  require. 

Does,  then,  a  commission  of  bankruptcy  in  England,  and  an 
assignment  of  the  bankrupt's  effects  under  it,  so  transfer  a  debt 
due  to  the  bankrupt  from  a  citizen  of  this  state  to  the  assignees, 
that  another  citizen,  who  is  a  creditor  of  the  bankrupt,  can  not 
seize  it  on  a  trustee  process  and  secure  it  to  himself? 

We  think  it  very  clear  that  this  question  has  not  been 
settled  in  the  affirmative  in  this  state,  nor  in  any  other  state  in 
the  Union,  nor  in  the  supreme  court  of  the  United  States,  but, 
on  the  contrary,  that  whenever  the  question  has  been  raised,  it 
has  been  determined  in  the  negative.  With  respect  to  our  own 
state,  the  question  has  not  been  settled  either  way  directly, 
though  there  are  some  cases  in  which  it  has  incidentally  oc- 
CQired;  but  from  these  nothing  favorable  to  such  assignments 
can  be  inferred. 

An  expression  of  Chief  Justice  Parsons,  in  the  case  of  Oood^ 
vm  V.  Jones^  3  Mass.  517  [3  Am.  Dec.  173],  is  relied  upon.  Too 
much  stress  is  laid  upon  that  expression,  considering  that  it  is 
rsther  a  statement  of  the  argument  of  counsel,  which  he  is  un- 
dertaking to  answer,  than  an  opinion  of  his  own.  He  says: 
"  It  is  admitted  that  the  assignee  of  a  bankrupt,  duly  appointed 
pursuant  to  the  laws  of  the  state  where  the  bankrupt  dwells, 
i&ay  maintain  an  action  in  that  character  in  any  other  state,  the 
laws  of  which  are  not  repugnant  to  his  recovery."  Now,  the 
very  question  here  is,  whether  the  laws  of  this  state  are  not  re- 
pugnant to  his  recovery;  and  this  cautious  qualification  of  the 
Admission  has  at  least  as  much  bearing  as  the  admission  itself. 
Bat  even  if  the  admission  were  unqualified,  as  the  question 
Boppoeed  to  be  involved  in  it  was  not  before  the  court,  it  could 
^  be  received  as  authority. 

The  case  of  Datoes,  Judge,  v.  Boylslon  [6  Am.  Dec.  72],  is  cited 
tor  the  assignees,  but  if  anything  touching  the  question  is  to  be 
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inferred  from  that  case,  it  is,  that  the  asdgnmeiit  under  a  com* 
miflsioii  of  bankruptcy  has  no  effect  against  the  creditors  of  tho 
bankrupt  here.    Neither  do  we  see  anything  in  the  case  of 
Bkmchard  t.  Bussdl  [7  Am.  Dec.  106],  Baker  y.  Wheaion  [4  Am. 
Dec.  71],  or  Walson  t.  Bourne  [6  Am.  Dec.  129],  which  808taiiu» 
the  position  advanced  by  the  counsel  for  the  assignees,  viz., 
that  the  assignment  under  a  foreign  commission  of  bankrapicy 
transfers  the  property  and  debts  of  the  bankrupt  here,  so  as  to 
prevent  an  attachment  by  our«creditors.    The  question  in  all 
those  cases  related  only  to  the  effect  of  a  discharge  under  the 
laws  of  the  state  where  the  contract  was  made,  upon  the  de- 
mand of  a  creditor  when  sued  in  another  state.    Observations 
which  might  have  fallen  from  judges  in  the  course  of  the  opin- 
ions given  by  them,  of  a  more  general  nature  than  the  subject 
required,  can  not  be  considered  as  authorities.     It  is  the  point 
decided  which  becomes  the  precedent;  what  is  said  arguendo  by 
a  judge,  ought  to  have  little  if  any  more  weight  attached  to  it 
than  if  said  by  counsel.     It  would  be  altogether  unjust  to  give 
to  remarks  of  the  kind  the  force  of  judicial  decisions.     We  do 
not  perceive,  however,  in  any  of  the  cases  cited,  even  an  intima- 
tion that  the  property  of  a  bankrupt  in  this  country,  or  his 
debts  here,  passes  to  his  assignees  in  a  foreign  country  by  force 
of  the  assignment  under  the  commission. 

In  regard  to  the  case  of  Blanchard  v.  BuaadL  [7  Am.  Dec.  106], 
which  has  frequently  been  referred  to  in  the  argument  of  the 
counsel  for  the  trustees,  it  should  be  remarked,  that  the  princi* 
pal  question  discussed  is  the  constitutionality  of  state  iusolTent 
laws;  whether  they  so  impaired  the  force  and  obligation  of  eon- 
tracts  as  to  come  within  the  prohibitory  clause  of  the  constitu- 
tion of  the  United  States.  It  is  true,  in  the  opinion  delivered, 
the  position  was  attempted  to  be  maintained,  that  contracts 
were  to  be  interpreted  and  construed  by  the  existing  laws  of  the 
state  within  which  they  were  made;  and  also,  that  what  would 
operate  a  legal  discbarge  of  the  contract  in  that  state,  would 
have  the  same  effect  elsewhere;  and  hence  it  was  intimated,  that 
an  American  citizen,  who  should  become  creditor  of  an  English 
merchant  by  a  contract  made  in  England,  might  be  barred  of 
his  debt,  by  a  certificate  of  discharge  duly  obtained  under  a 
regular  commission  of  bankruptcy  in  England.  This  position 
has  been  questioned,  and  so  far  as  any  judicial  decision  can  be 
predicated  of  the  case  of  Ogden  v.  Saunders,  12  Wheat.  213,  it 
may  be  considered  to  be  overruled;  for  although  in  that  case  the 
legal  effect  of  a  state  insolvent  law  is  to  a  certain  extent  admitted. 


March,  1828.]         Blake  v.  Williams.  377 

jet  this  effect  is  limited  by  the  decision  to  cases  between  parties 
who  are  both  citizens  of  the  state  where  the  law  is  enacted,  and 
to  suits  brought  in  the  courts  of  that  state.  But  whether  this 
eoort  were  right  or  wrong  in  the  position  so  laid  down,  it  does 
not  follow  that  assignments  of  the  commissioners  would  so  di- 
rest the  property  of  the  bankrupt  that  it  would  cease  to  be  sub- 
ject to  our  attachment  laws.  The  case  supposed  is  of  a  particu- 
lar creditor,  who  by  reason  of  the  nature  and  locality  of  his 
oontract  might  be  deprived  of  his  debt  by  a  plea  of  a  certificate 
of  discharge,  upon  the  ground  that  he  is  virtually  a  party  to  the 
commission,  leaving  untouched  the  case  of  an  American  creditor 
whose  debt  was  not  so  situated,  and  who  had  by  virtue  of  our 
statutes  acquired  a  lien  by  attachment,  or  under  the  trustee 
process. 

On  the  other  hand,  the  case  of  Ingraham  v.  Oeyer,  13  Mass. 
U7  [7  Am.  Dec.  132],  in  quite  unambiguous  terms  asserts  the 
right  of  an  attaching  creditor  within  our  jurisdiction,  he  being 
a  citizen  of  this  state,  as  paramount  to  the  right  of  assignees 
^^huming  by  virtue  of  a  transfer  from  the  debtor  himself  in  an- 
other state.  This  case  has  been  sometimes  cited  in  this  court 
and  elsewhere,  as  having  decided  that  in  all  circumstances  an 
attaching  creditor  here  would  prevail  over  the  assignee  of  the 
debtor  under  a  transfer  made  abroad;  but  we  do  not  think  it 
was  intended,  or  that  it  does  in  its  terms  go  to  that  extent.  The 
assignment  set  up  was  clearly  void  according  to  the  law  of  this 
state.  It  was  said  it  was  valid  in  Pennsylvania,  where  it  was 
made;  the  court  said,  admit  it  to  be  so,  nevertheless  it  would 
not  be  received  here  as  valid  against  our  citizens,  because  it  was 
unjust  and  unequal  in  its  effect  upon  them.  The  meaning  w>is, 
that  though  by  comity  the  laws  of  other  states,  and  contracts 
made  xmder  them,  are  to  be  received  and  allowed  here,  yet  this 
case  would  come  within  the  acknowledged  exception  to  that 
general  rale,  viz. ,  that  our  own  citizens  should  not  be  prejudiced 
thereby.  It  was  certainly  not  intended  to  decide,  that  a  bona 
fide  transfer  by  a  debtor  abroad  to  his  creditors,  or  to  trustees 
for  their  use,  in  such  form  as  would  be  valid  to  pass  the  property 
if  made  within  this  state,  would  be  set  aside  for  the  benefit  of 
creditors  who  had  acquired  no  lien  until  after  the  making  of 
SQch  assignment.  And,  therefore,  we  do  not  think  a  decision 
against  the  operation  of  an  assignment  by  commissioners  under 
the  bankrupt  laws  of  England,  draws  after  it  the  inference,  that 
an  assignment  made  by  the  debtor  himself  without  the  interven- 
tion of  a  commission  of  bankruptcy,  if  such  assignment  were 
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lawful  in  the  place  where  made,  would  be  unayailmg.  In  re- 
gsxd  to  the  intimations  given  in  the  case  of  Dawes,  Judge^  y .  Head^ 
3  Pick.  128  (2  ed.  148,  note  1),  which  are  thought  by  counsel  to 
be  applicable  to  the  case  before  us,  it  should  be  considered  that 
that  was  a  case  of  insolvency  recognized  by  our  statutes,  and  for 
which  an  equal  distribution  is  provided  among  the  creditors. 
The  desire  of  the  court  was,  that  the  foreign  creditors  should 
share  in  the  distribution,  instead  of  applying  the  whole  effects 
found  here  to  the  payment  of  our  own  citizens.  There  was  no 
attachment  law  to  interfere,  and  the  way  seemed  to  be  open  to 
introduce  a  liberal  system  for  the  settlement  of  estates  of  de- 
ceased insolvent  persons;  but  it  was  supposed  to  be  a  necessary 
part  of  that  system,  that  the  effects  found  here  should  be  here 
distributed  in  just  proportion  to  the  whole  property  and  all  the 
debts;  whereas  the  effect  of  the  principle  contended  for  in  this 
suit,  is  to  break  down  the  attachment  law  and  transfer  all  the 
effects  to  a  foreign  country,  to  be  there  distributed,  much  to  the 
inconvenience  certainly  of  some,  if  not  all,  the  creditors  of  the 
bankrupt  here. 

There  being  no  case  in  Massachusetts  which  can  sustain  the 
claim  of  the  assignees  of  the  bankrupt,  we  have  examined  the 
reports  of  adjudicated  cases  in  other  states,  in  order  to  asoertain 
what  the  law  is  among  them,  and  with  the  exception  of  the  case 
of  Holmes  v.  Remsen^  4  Johns.  Ch.  460  [8  Am.  Dec.  681],  it  may 
be  safely  asserted,  that  not  one  out  of  the  numerous  state  ooorta 
has  adopted  the  doctrine  sought  to  be  maintained  in  defense  of 
this  suit. 

In  North  and  South  Carolina,^  in  Virginia^  and  in  Pennsyl- 
vania and  Maryland,  it  has  been  expressly  decided  that  such 
assignments  have  no  e£Scacy  against  attachments  made  within 
their  several  jurisdictions;  and  if  in  some  of  those  states  these 
decisions  have  been  founded  upon  particular  legislatiYe  enact- 
ments, it  is  very  certain  that,  in  regard  to  Pennsylvania,'  the 
opinion  of  the  court  was  the  result  of  a  deliberate  and  learned 
discussion  of  general  principles  of  jurisprudence,  as  well  as  a 
criticial  examination  of  most  of  the  important  decisions  in  En- 
gland upon  the  subject. 

In  addition  to  this,  there  is  the  strong,  unqualified  assertion 
of  Chief  Justice  Marshall,  speaking  for  the  court,  in  the  case  of 
Harrison  v.  Sterry,  5  Cranch,'  that  "  foreign  bankrupt  laws  do 
not  operate  to  transfer  the  property  of  bankrupte  within  the 

1.  McNHl  T.  Colqmiho<m,2 Hayw. 24;  AoMmon T. Crmoder, 4 UoOofd,  GO ^17  Am.n«e. Ttt. 

2.  Milltken  ▼.  AufiMmbaugk,  1  P.  ft  W.  117. 
8.  6  Cnacb.  389. 
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United  States."  This  decision,  it  is  true,  has  been  found  fault 
with,  as  not  being  accompanied  with  any  reasoning  tending  to 
show  its  correctness.  It  can  hardly  be  supposed,  however,  that 
it  slipped  inadyertentlj  from  a  mind  so  unapt  to  entertain  or 
promulgate  loose  opinions,  as  that  of  Chief  Justice  Marshall, 
and  that  its  unsoundness  should  also  have  escaped  the  attention 
of  the  other  acute  members  of  that  court.  It  ought  rather  to 
be  supposed  that  it  was  considered  a  maxim  too  well  supported 
b^aathoiity,  and  too  well  known  in  practice  to  require  the  sup- 
port of  argument.  And  I  am  inclined  to  think,  that  were  it  not 
for  the  profound  and  captivating  discussion  of  Chancellor  Kent, 
in  the  case  of  Holmes  y.  Bemsen  [8  Am.  Dec.  581],  the  truth  of 
the  maxim  9  as  stated  by  Chief  Justice  Marshall,  would  not  have 
been  called  in  question. 

In  regard  to  the  last-mentioned  case,  it  can  not  be  considered 
ss  settling  the  law  even  in  New  York.  The  most  that  can  be 
made  of  it  is,  that  it  gives  the  opinion  of  a  most  accomplished 
and  enlightened  jurist  in  favor  of  the  position,  he  sitting  in 
chtncery,  not  feeling  himself  shackled  by  the  technical  rules  of 
the  common  law,  and  feeling  a  generous  ambition  to  introduce 
into  the  code  of  the  state  with  which  his  name  is  identified,  a 
broad  and  liberal  rule  fit  for  the  government  of  the  whole  mer- 
cantile world,  of  which  no  man  is  better  suited  than  himself  to 
be  the  legislator.  I  scruple  not  to  say  that  the  principles  which 
he  advances,  and  the  system  which  he  wished  to  enforce,  ought 
to  belong  to  the  code  of  nations,  aod  that  it  would  be  happy  if, 
by  treaty  between  this  country  and  the  civilized  nations  of  Eu- 
rope, the  principles  which  received  his  powerful  support  should 
be  made  to  constitute  a  branch  of  the  jus  gentium,  and  that  a 
place  for  its  execution  with  fairness  and  reciprocity  should  be 
adopted;  but  until  that  shall  be  done  there  seem  to  be  in- 
saperable  difiSculties  in  the  way  of  a  partial  adoption  of  it  by 
one  country,  or,  rather,  by  one  small  section  of  the  country, 
when  the  greater  part  of  the  rest  of  the  world  might  repudiate  it. 
1  will  only  refer  to  the  very  able  argument  of  a  sound  common 
lawyer,  Mr.  Justice  Piatt,  of  the  same  state,  to  show  the  im- 
probability that  the  opinion  of  Chancellor  Kent  will  be  adopted 
as  the  law  of  the  state  of  New  York. 

And  we  may  now  conclude,  as  that  eminent  man  himself  had 
done  in  his  recent  work,  which  does  himself  so  much  honor  and 
the  public  so  much  good,  that  the  American  law  is  decisively  in 
opposition  to  the  opinion  which  he  maintained  in  the  case  of 
Holmes  v.  Bemsen  [8  Am.  Dec.  581].    And  thus  ought  this  case 
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to  be  settled,  for  we  can  not  receive  the  law  of  any  foreign 
country;  and  however  well  disposed  the  English  conrfa  may  be 
to  adopt  a  more  enlarged  and  liberal  system,  and  howerer  sao- 
cessfully  the  recent  decisions  in  that  countiy  may  have  con- 
tributed to  that  end,  we  do  not  think  ourselves  at  liberty  to 
follow  in  a  train  which  partakes  so  much  of  judicial  legislation. 
Down  to  the  time  of  our  revolution,  we  think  the  adjudications 
in  the  courts  of  law  in  England  would  fully  justify  the  position 
laid  down  by  Chief  Justice  Marshall  in  the  case  of  Harrison  t. 
Sterry,  viz.,  that  foreign  bankrupt  laws  do  not  operate  to  pass 
the  property  of  bankrupts  in  other  countries.  It  was  certainly 
BO  in  the  time  of  Lord  Mansfield,  and  no  one  will  deny  him  the 
credit  of  being  willing  to  liberalize  the  law  in  all  matters  re- 
lating to  commerce  or  the  intercourse  of  merchants. 

In  the  case  of  Cleve  v.  Mils,  tried  before  him  at  the  Cockpit, 
he  is  stated  to  have  said  that  the  statutes  of  bankruptcy  do  not 
extend  to  the  colonies  or  any  of  the  king's  dominions  out  of 
England,  but  the  assignments  under  such  commissions  are  con- 
sidered as  voluntary,  and  as  such  can  take  place  between  the 
bankrupt  and  the  assignee,  but  do  not  affect  the  rights  of  any 
other  creditor:  1  Cooke's  B.  L.  243. 

And  in  the  case  of  Le  Chevalier  v.  Lynch,  the  whole  court  of 
king's  bench  affirmed  the  same  doctrine.  A  creditor  of  the 
bankrupt,  against  whom  a  commission  had  issued  in  England, 
attached  a  sum  of  money  in  the  hands  of  a  debtor  of  the  bank- 
rupt in  St.  Christopher,  an  island  within  the  British  dominions, 
and  this  attachment  was  held  good.  Lord  Mansfield  says  if  a 
bankrupt  has  money  due  to  him  out  of  England,  the  assign- 
ment under  the  bankrupt  laws  so  far  vests  the  right  to  the 
money  in  the  assignees  that  the  debtor  shall  be  answerable  to 
them.  But  if,  in  the  mean  time,  after  the  bankruptcy  and  be- 
fore payment  to  the  assignees,  money  owing  to  the  bankrupt 
out  of  England  is  attached  bona  fide  by  regular  process,  accord- 
ing to  the  law  of  the  place,  the  assignees  in  such  case  can 
not  recover  the  debt:  Doug.  161.  And  the  same  principle  is 
affirmed  by  the  same  eminent  judge  in  the  case  of  Waring  t. 
Knight,  1  Cooke's  B.  L.  307. 

Now  this  was  the  law  of  England  down  to  1768,  and  there- 
fore the  law  of  this  country.  I  do  not  know  what  can  be  said 
in  answer,  unless  it  be  that  though  the  laws  of  the  colonies, 
and  of  other  #ountries,  did  not  recognize  the' English  statutes 
of  bankruptcy ,  and  therefore  the  English  courts  were  obliged 
to  give  effect  to  the  judgments  which  took  from  their  operation 
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the  effects  of  bankrupts,  yet  Devertbeless  this  was  wrong,  and 
that  the  courts  of  other  countries  ought  to  adopt  a  more  liberal 
principle.  But  however  satisfied  we  may  be  of  this  admonition, 
certainly  on  the  question  what  is  law,  it  can  not  be  suffered  to 
have  any  influence. 

The  Scotch  courts,  until  a  comparatively  recent  period,  under- 
stood the  law  as  Lord  Mansfield  did,  and  uniformly  gave  prefer- 
ence to  their  arrestments  over  the  assignments  of  commissioners 
under  the  English  bankrupt  laws,  as  appears  by  the  case  of 
Thorold  v.  Foresi,  2  Dow,  237,  and  some  other  Scotch  cases 
which  have  been  cited.  During  this  time,  however,  the  law 
must  be  considered  as  quite  unsettled  in  England,  or  else  the 
coarts  of  common  law  and  chancery  proceeded  upon  very  dif- 
ferent principles;  for  in  the  year  1769,  in  the  case  of  JoUet  v. 
DeponUiieu^,  and  Solomons  v.  J^ss',  in  the  year  1764,  full  effect 
was  given  in  the  court  of  chancery  to  a  process  similar  to  a  com- 
mission of  bankruptcy  in  England,  by  allowing  the  creditors  of 
the  bankrupt's  estate  to  recover  a  debt  from  an  English  sub- 
ject, although  it  had  been  attached  after  the  appointment  of 
curators,  by  another  English  subject.  This  was  certainly  con- 
traiy  to  Lord  Mansfield's  doctrine,  that  a  commission  of  bank- 
ruptcy does  not  reach  beyond  the  jurisdiction  where  it  issued. 
It  is  probable,  however,  that  it  was  not  of  right,  but  of  comity, 
that  this  proceeding  was  had.  The  neighborhood  of  Holland, 
its  intimate  connection  with  England  in  commerce,  and  the  ac- 
tual or  expected  reciprocity  in  regard  to  English  commissions 
of  hankruptcy,  without  doubt  influenced  the  opinion  of  the 
chancellor;  for,  if  it  was  considered  as  the  necessary  result  of 
legal  obligation,  how  is  it  to  be  accounted  for,  that  in  1779,  the 
same  high  court,  held  by  commission,  should  have  decided  that 
the  assignment  did  not  divest  the  property  of  the  bankrupt,  as 
the  debt  was  due  in  the  plantations,  but  that  it  only  gave  the 
assignees  the  right  to  sue  for  it;  that  the  creditor  in  Bhode 
Island,  a  British  province  at  the  time  of  the  transaction,  had 
also  a  right  to  sue,  and  by  his  judgment  had  obtained  a  priority? 
The  true  reason  for  this  contrariety  of  decision  is  the  one,  proba- 
bly, stated  by  the  lords  commissioners,  viz. ,  that  in  the  case  of 
Solomons  v.  Boss  and  JoUet  v.  Depon^ieu,  which  were  Dutch 
bankruptcies,  '^  there  were  bankrupt  laws  in  Holland,  but  none 
in  the  plantations."  Thus  intimating,  that  where  there  would 
be  reciprocal  advantages,  the  proceedings  in  the  foreign  com- 
mission would  by  comity  be  allowed  to  operate  in  England. 

1.  1  EL  BL 133,  note.  2.  1  H.  Bl.  181,  note. 
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It  would  be  useless  to  go  over  the  numerous  decisions  which 
have  taken  place  in  England  since  our  revolution,  it  being  verj 
obvious  that  there  has  been  a  gradual  extension  of  the  legal 
effect  and  operation  of  commissions,  until  at  last  it  has  got  to 
be  the  opinion  of  veiy  eminent  judges,  as  it  is  that  of  Chancellor 
Kent,  that  they  are  universal  in  their  operation,  within  the  united 
kingdom  and  without,  and  that  all  the  property  of  the  bankrupt, 
wherever  situated,  is  transferred  by  the  assignment;  and  so 
strong  is  the  opinion  in  the  minds  of  some  eminent  judges,  that 
thej  hardly  deem  any  nation  entitled  to  the  appellation  of 
civilized,  which  does  not  admit  ^d  enforce  the  same  doctrine. 

They  first  began  by  obliging  the  English  creditor,  who  had 
possessed  himself  of  the  property  of  the  bankrupt  in  a  foreign 
countiy,  to  refund  to  the  assignees;  and  this  is  wholly  unob- 
jectionable; for,  being  a  subject  of  the  laws,  he  ought  not  to  be 
allowed  an  advantage  over  creditors  of  the  same  country,  but 
should  be  considered  as  the  agent  of  the  assignees  in  collecting 
the  effects  of  the  bankrupt. 

I  believe  this  is  the  whole  extent  of  any  English  adjudica- 
tions, for  all  beyond  is  only  the  expression  of  veiy  strong  opin- 
ions by  individual  judges:  Sill  v.  Worswick^  1  H.  Bl.  615;' 
HurUer  v.  Potts,  4  T.  R.  182;  Ex  parte  Frank,  1  Cooke's  B.  L. 
336,  and  many  other  cases.  The  Scotch  courts  have  followed 
the  English,  as  was  to  be  expected,  considering  the  almost  no- 
minal independence  of  their  judiciary  upon  that  of  England. 
There  is  no  case  in  which  the  right  of  a  foreign  country  to  deny 
this  full. effect  to  English  commisssions  has  been  questioned; 
so  that  after  all  it  is  a  mere  question  of  comity,  which  will  be 
I  determined  by  the  courts  of  every  nation  according  to  those  dr- 

I  cumstances  existing  there,  which  ought  to  affect  a  question  of 

that  kind.  It  can  not  be  considered  a  principle  of  uniTersal 
law  which  every  nation  is  bound  to  recognize.  In  Holland  and 
France,  where  there  are  bankrupt  laws,  it  is  without  doubt  con- 
venient to  give  effect  to  the  bankrupt  laws  of  England,  she  re- 
ciprocating the  indulgence.  The  daily  intercourse  between 
those  countries,  and  their  proximity,  render  it  quite  easy  for  the 
creditors  of  each  to  prosecute  their  claims  in  the  tribunals  of 
either;  and  if  there  were  a  bankrupt  law  in  the  United  States, 
such  is  the  increased  facility  of  communication  with  England, 
that  in  many  cases  it  would  not  be  very  inconvenient  for  mer- 
chants in  either  country  to  transmit  their  claims  to  the  other. 
But  the  want  of  such  laws  here  seems  to  remove  all  ground  of 
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reciprocity.  If  the  merchant  of  New  York  or  Boston  becomes 
inaolTent,  haTing  property  or  debts  in  England,  the  English 
creditor  may  avail  himself  of  them  without  being  subject  to  re- 
fund or  distribution.  But  giving  force  to  the  English  bankrupt 
laws  here  would  deprive  the  American  creditor  of  the  right  of 
priority  secured  to  him  by  the  laws  of  his  own  state  or  country. 
And  then  again,  if  this  is  a  matter  of  law,  of  right,  and  not  of 
comitj,  it  must  be  exercised  towards  the  most  distant  as  well 
SB  towards  the  nearest  nations,  towards  Russia  and  the  British 
dominions  in  India,  as  well  as  towards  the  island  of  Great  Brit- 
ain; and  great  inconveniences  can  not  but  suggest  themselves 
as  arising  out  of  this  broad  and  universal  system.  It  may  be 
well  at  some  future  time,  when  there  shall  be  bankrupt  laws 
here,  to  accept  the  proffer  of  Ghreat  Britain,  France,  or  Hol- 
land, to  reciprocate  the  benefits  of  such  a  system;  but  we  are 
persuaded,  if  such  a  change  shall  take  place,  it  must  be  under 
the  auspices  of  the  national  legislature,  or  the  national  courts, 
or  of  some  treaty  with  the  commercial  nations  of  Europe,  and 
not  by  the  adjudications  of  a  court  of  one  out  of  the  numerous 
governments  which  compose  the  United  States. 

It  is  asked,  whether  we  should  not  give  force  to  the  assign- 
ment of  property  here  by  its  owner  abroad,  when  the  object  is 
to  pay  or  secure  particular  creditors  to  the  prejudice  of  the  rest. 
An  aflSrmative  answer  to  this  question  does  not^  involve  the 
necessity  of  giving  the  like  force  to  assignments  under  a  com- 
mission of  bankruptcy.  The  former  would  be  consistent  with 
oar  laws  and  our  practice;  it  is  merely  acknowledging  the  per- 
sonal right  of  the  proprietor  to  dispose  of  his  effects  for  honest 
purposes.  The  latter  is  yielding  to  the  law  of  another  country^ 
which  we  are  not  obliged  to  do,  and  can  not  without  establish- 
ing a  law  in  Massachusetts  which  is  not  recognized  anywhere 
else  in  America.  We  do  not  deny  the  principles  which  attach 
themselves  as  maxims  to  personal  property:  that  it  has  no  sUus^ 
follows  the  person  of  the  owner,  and  at  his  death  is  to  be  dis- 
tributed according  to  the  laws  of  the  domicile  of  the  owner. 
Bat  the  relation  of  debtor  and  creditor,  and  the  rights  of  the 
latter  over  the  effects  of  the  former,  are  distinct  objects  of  juris- 
pnidence  within  the  control  of  the  legislative  power  of  the 
country  where  the  property  is.  This  power  is  absolute  and  un- 
controllable; it  may  be  unreasonably  exercised,  but  still  it  is 
legal,  if  so  willed  by  a  sovereign,  independent  power,  for  the 
dominion  is  here.  Such  was  the  law  of  England;  before,  upon 
principles  of  comity  only,  the  code  was  accommodated  to  the 
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mercantile  eituation  of  that  country,  and  even  now  doubts  oc- 
casionally spring  up  in  the  minds  of  great  judges,  whether  the 
new  system  rests  upon  a  solid  basis;  for  as  late  as  the  year 
1817  we  £nd  that  great  jurist,  Sir  William  Grant,  hesitating'  be- 
tween the  old  and  the  new  principle,  and  manifesting  a  strong 
inclination  towards  the  opinion  of  Lord  Chief  Justice  Syre, 
who  dissented  from  the  other  judges  in  the  case  of  Phillips  t. 
Hunter,^  Birchwood  v.  Miller ^  3  Meriv.  279." 

In  this  state  of  things,  the  principle  having  been  applied  in 
England  as  yet  only  to  cases  arising  in  countries  where  bank- 
rupt laws  or  something  equivalent  exist,  it  having  been  nowhere 
adopted  in  America  except  in  the  solitary  instance  of  the  chan- 
cery decision  in  New  York,  and  having  been  expressly  rejected 
by  one  tribunal  of  paramount  authority,  and  another  of  the 
highest  respectability,  we  think  it  would  be  presumptuous  in 
this  court  to  open  the  acknowledged  code  to  the  reception  of  a 
rule,  which,  however  reasonable  and  beneficial,  if  universaUy 
admitted,  would  be  likely  to  produce  embarrassment  and  inix>n* 
venience  if  so  partially  introduced. 

With  respect  to  the  other  ground  upon  which  it  is  suggested 
that  the  trustee  ought  to  be  discharged,  viz.,  that  the  debt  he 
owes  to  Williams  was  contracted  in  England,  and  is  payable 
there  only,  so  that  he  could  not,  and,  therefore,  the  present 
plaintiff  can  not  make  it  payable  here,  we  do  not  perceive  any 
legal  principle  upon  which  the  objection  rests.  It  is  a  common 
mercantile  debt,  arising  from  acceptances  and  advanoes,  for 
which  no  funds  were  provided,  or,  if  provided,  were  not  real- 
ized. This  was  a  debt  from  Marshall  everywhere,  in  whatever 
country  his  person  or  property  might  be  found.  A  suit  mig^ht 
have  been  maintained  by  Williams  here,  and,  therefore,  the 
debt  may  be  attached  here.  The  cases  cited  in  support  of  thia 
objection  do  not  apply.  That  of  Maine  F.  &  M,  Ins.  Co.  v. 
Weeks,  7  Mass.  438,  only  decides  that  there  must  be  a  right  of 
action  in  the  principal  against  the  trustee  to  sustain  the  proceaa, 
and  we  think  there  clearly  was  in  this  case;  and  that  of  Clark  ▼. 
Moody,  17  Mass.  145,  regards  only  the  liability  of  a  factor  to  an 
action,  where  goods  arc  received  by  him  on  consignment. 

We  see  no  reason,  therefore,  why  the  trustee  in  this 
should  not  be  charged. 

Assignment  ttndkr  FoBKiair  Bankbitft  Laws:  See  Holmu  ▼. 
8  Am.  Dec.  581,  and  note;  S.  C,  11  Id.  269;  Milne  v.  MorOan,  6  Id.  46$, 

note. 
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CUTLEB   V.  WiNSOB. 

L6  PZGKIBXVO,  339.] 

Whiri  a  Vksel  is  Ghabtebed  without  Airr  LnoTATioir  of  time»  it  ii  an 
indefeasible  hiring  for  every  voyage  undertaken  before  notice  from  the 
owner  of  his  intention  to  pnt  an  end  to  the  contractb 

PiiTsnEBSsip  IK  Shxfpiko  VunuBX. — Facts  held  not  to  render  a  diarterer 
and  owner  partners. 

AwuMMUT  against  the  defendant,  as  owner  of  the  schooner 
Alexander,  for  certain  goods  shipped  on  board  by  the  plaintiffs 
at  Boston,  to  be  carried  to  Alexandria,  she  being  then  com- 
manded by  JoBse  Snew.  The  defense  was  that  Snow  was  then 
charterer  of  the  vessel,  and  constructive  owner  pro  hoc  vice.  To 
support  this  position,  the  defendant  produced  the  deposition  of 
Snow,  originally  taken  on  behalf  of  the  plaintiffs,  to  which  was 
annexed  the  agreement  between  the  defendant  and  Snow  re- 
garding the  use  of  the  schooner,  the  material  portion  of  which 
was  as  follows:  "The  said  Capt.  Snow  having  agreed  to  take 
the  said  schooner  Alexander  for  the  purpose  of  getting  employ 
in  the  freighting  business,  doth,  by  these  presents,  promise  and 
oblige  himself  to  victual  and  man  the  said  schooner,  and  pay  one 
half  of  all  port  charges  and  pilotage,  etc.  And  I,  the  said 
Winaor,  do  promise,  on  my  part,  to  put  such  schooner  in  suf- 
ficient order  for  such  business,  with  sails,  rigging  and  tackling, 
likewise  to  pay  one  half  of  the  port  charges,  pilotage,  etc.,  to- 
gether with  eight  dollars  per  month  for  one  man's  wages;  and 
it  is  understood  that  all  moneys  so  stocked  in  said  schooner, 
irhether  for  freight  or  passage,  or  whatever  shall  be  equally 
divided  between  the  said  Capt.  Snow  and  Winsor,  each  party 
accounting  for  the  above."  Snow  deposed  that  he  went  to  hire 
the  vessel;  that  he  was  to  have  half  of  the  net  earnings  for  the  use 
of  her;  and  that,  as  master,  he  was  to  have  eight  dollars  a  month 
instead  of  commissions;  that  he  made  the  contracts  with  the 
shippers  of  goods,  and  that  the  defendant  gave  him  no  orders 
about  the  destination  or  employment  of  the  vessel;  and  that  the 
defendant  had  requested  deponent  to  write  to  him  from  time  to 
time,  to  let  bim  know  where  the  vessel  was,  where  the  deponent 
was  going,  and  what  was  his  business. 

Verdict  of  the  defendant,  subject  to  the  court's  opinion. 

F.  DeoUer  and  Washburn,  for  the  plaintiffs,  contended  that  a 
partnership  existed  between  Snow  and  the  defendant:  Gow  on 
Partn.  16, 17;  Mortag.  on  Partn.  7;  Hamper,  Ex  parte,  17  Yes. 
4W;  Grace  v.  Smith,  2  W.  Bl.  998;  Waugh  v.  Carver,  2  BL  BL 
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235;  Cheap  y.  Cramoiid^  4  Bam.  k  Aid.  663;  Langdale,  Ex  parte, 
18  Yes.  300;  Heeheth  t.  Blanchard,  4  East,  144;  Purviance  y. 
McClirdee,  6  Serg.  k  B.  2^9;  £fmt<A  y.  Watwn,  2  Bam.  &  Ores. 
401;  Sylvester  y.  ^mt/Ti,  9  Mass.  119;  Mumford  y.  MooZ,  20 
Johns.  611. 

0,  O.  Laringy  contray  cited  Dry  y.  BoeweUy  1  Oampb.  329; 
Ifoir  y.  Glennie.  4  Mau.  Jb  Sel.  343;  Bice  y.  ^us^n,  17  Mass. 
205;  Muggy  y.  WhUney,  10  Johns.  226;  Jackaon  y.  .fio&ui«on,  3 
Mason,  138;  WiUdnsan  y.  Fraeier,  4  Esp.  182;  J9(u;<6r  y.  ^Boc^ 
man,  3  Pick.  435. 

Pabesb,  C.  J.  In  the  case  of  Beynolds  y.  Ibppan,  15  Mass. 
370  [8  Am.  Dec.  110],  it  was  determined  that  the  owner  of  a 
yessel  under  charter,  the  hirer  haying  the  whole  control  of  the 
yessel  for  the  time,  to  yictoal  and  man  her  and  pay  oyer  a  por- 
tion of  the  net  proceeds  to  the  owner  for  the  use  of  the  yessel, 
was  not  liable  to  the  shippers  of  goods  on  board  the  yessel, 
which  had  been  embezzled  or  otherwise  not  accounted  for  bj 
the  master.  In  that  case  the  English  authorities  cited  on  the 
present  occasion  were  duly  considered  by  the  court,  and  there- 
fore will  not  be  commented  upon;  and  in  the  case  of  Taggard  y. 
Loring,  16  Mass.  336  [8  Am.  Dec.  140],  the  same  principle  is 
recognized,  and  is  applied  to  a  contract  of  hire  of  the  yessel 
which  existed  only  in  parol.  So  that  the  inquiry  in  the  present 
case  can  be  only,  whether  there  exist  any  circumstances  which 
distinguish  it  from  those  which  haye  been  thus  decided. 

And  first  it  is  insisted  that  in  the  cases  decided,  the  letting 
the  yessel  was  for  a  certain  determinate  period;  in  one  case  for 
six  months,  and  in  the  other  for  the  season;  whereas  in  the 
present  case  there  is  no  proyision  for  the  duration  or  the  ter- 
mination of  the  contract. 

It  is  not  perceiyed  that  any  difference  in  regard  to  the  liabil- 
ity of  the  parties  can  result  from  this  circumstance,  for  although 
the  contract  was  determinable  at  the  will  of  the  owner  of  the 
yessel,  yet,  as  in  other  contracts  of  a  similar  nature,  this  right 
is  subject  to  the  qualification  that  it  could  not  be  rescinded  while 
the  yessel  was  actually  employed  in  business  pursuant  to  the 
contract;  so  that  it  was  an  absolute  and  indefeasible  hiring 
of  the  yessel  for  eyery  yoyage  she  should  haye  undertaken 
until  notice  was  giyen  by  the  owner  of  his  intention  to  discon- 
tinue it. 

The  principle  of  ownership  pro  hoc  vice  by  the  hirer  would 
apply  to  eyery  yoyage  undertaken  by  him  before  he  should 
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leoeiTe  notice  from  the  owner  that  he  chose  to  terminate  the 
contract.  For  this  we  cite  no  authority,  for  no  case  like  the 
present  has  been  found;  but  it  results  from  the  nature  of  the 
contract  and  the  rights  of  the  party  under  it,  and  is  analogous 
to  the  case  of  leases  at  will  of  real  estate,  which  can  not  be 
terminated  but  by  mutaal  consent,  unless  the  lessor  gives  reason- 
able notice  to  quit. 

It  is  also  thought  that  the  clause  in  the  agreement,  which 
proTides  that  the  defendant,  the  owner,  shall  be  accountable 
for  the  wages  of  one  man,  at  eight  dollars  per  month,  consti- 
tutes a  substantial  difference  between  this  and  the  cases  decided ; 
but,  on  reflection,  we  consider  this  only  as.  a  means  of  ascer- 
taining the  charges  upon  the  earnings  before  a  division  shall  be 
made  between  the  charterer  and  the  owner.  It  is  no  more  than 
if  the  parties  had  agreed  that  the  earnings  should  be  divided, 
except  that  eight  dollars  per  month  should  be  deducted  from 
the  defendant's  share. 

As  to  the  question  of  copartnership  between  the  defendant 
and  Snow  in  the  employment  and  earnings  of  the  vessel,  we 
think  it  can  not  be  predicated  on  the  facts  appearing  in  the 
eaae,  any  more  than  in  aU  the  cases  in  which  the  charter  of  the 
vessel  was  agreed  to  be  paid  by  a  portion  of  the  earnings. 

Judgment  according  to  verdict. 
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f6  PiosxBixo,  487.] 

It  s  A  SuxriciMHT  CoNSiDxaATiOK  for  a  promisaory  note  that  it  waa  given 
to  the  troBteea  of  a  charitable  inatitution,  after  a  aubscription  for  charita- 
ble pnrpoeee,  payable  to  such  tmetees,  the  note  reading  for  value  re- 
oeived,  and  ezpreealy  referring  to  the  anbacription  whoae  porpoaea  were 
in  proceea  of  ezecntion. 

FowzBS  or  CoBFORATioif. — Tmatoea  of  an  academy  incorporated  *'  to  pro- 
mote morality,  piety  and  religion,  and  for  the  inatraction  of  youth  in 
the  learned  langaagea,  and  in  anch  arts  and  aciencea  aa  are  naually  taught 
in  other  academiea,"  may  procure  subacriptions  and  take  promiaaory 
Botea  to  constitute  a  fund  for  the  purpoae  of  founding  an  inatitution 
"for  the  claasical  or  academical  and  collegiate  education  of  indigent 
young  men,  with  the  sole  view  to  the  Chriatian  miniatry,*'  to  be  incor- 
porated with  the  academy. 

Av  AasioiiKENT  OF  THE  KoTSS  by  the  truateee  to  a  distinct  college  having 
power  to  receive  the  fund  is  a  valid  transfer  of  the  notes. 

Tn  Tkusixes  of  the  Agadeict  were  the  proper  parties  in  whoae  name  to 
bring  the  action  on  the  notes,  they  not  having  been  indorsed. 
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AssuMPBXT  on  the  following  promissory  note:  "  July  14, 1819. 
For  value  received,  I,  the  subscriber,  of  Amherst,  etc.,  promise 
to  pay  to  the  trustees  of  Amherst  academy,  or  their  order,  on 
or  before  the  twenty-third  of  May,  1820,  one  hundred  dol« 
lars,  with  annual  interest  from  and  after  the  twenty-third  of 
May,  1819,  being  the  amount  of  my  subscription  to  the  charita- 
ble fund  established  in  Amherst  for  the  classical  education  of 
indigent  pious  young  men,  and  in  pursuance  of  my  covenants 
and  engagements,  as  expressed  in  the  constitution  of  said  fond 
by  me  subscribed,  and  dated  the  twenty-third  of  May,  1818. 
Jonathan  Cowls."  General  issue  pleaded.  The  original  sab- 
Bcription  paper  was  offered  in  evidence.  The  constitution  re- 
ferred to  was  for  the  purpose  of  founding  an  institution  for  the 
instruction  of  youth  in  the  branches  of  literature  and  science 
usually  taught  in  colleges,  to  be  located  in  Amherst  and  incor- 
porated with  the  academy  of  that  place.  The  second  article  was 
as  follows:  ''  In  order  to  effect  the  benevolent  object  aforesaid, 
we,  whose  names  are  hereunto  subscribed,  severally  and  sol- 
emnly promise  to  pay  to  the  trustees  of  Amherst  academy  for 
the  time  being,  or  to  their  successors  in  office,  the  sums  annexed 
to  our  respective  names,  for  the  purpose  of  raising  a  pennanenk 
fund  of  the  amount  of  at  least  fifty  thousand  dollars,  as  a  haaia 
of  a  fund  for  the  proposed  institution,  the  interest  of  which  ia 
to  be  appropriated  in  manner  hereinafter  provided,  to  the  in- 
creasing said  fund,  and  for  the  classical  or  academical  and  col- 
legiate education  of  indigent  young  men  of  promising  talents 
and  hopeful  piety,  who  may  desire  such  an  education,  with  the 
8ole  view  to  the  christian  ministry,  etc. ,  provided  that  in  case 
the  sums  subscribed  to  this  instrument  in  the  course  of  one 
year  from  the  date  hereof,  shall  not  amount  to  the  full  sum  of 
fifty  thousand  dollars,  then  the  whole  or  any  part  thereof  shall 
be  void,  according  to  the  will  of  any  subscriber,  he  giving  three 
months'  notice,  etc.,  and  within  three  months  after  the  expira- 
tion of  the  year."  The  fifth  article  provided  that  until  the  in- 
corporation of  the  proposed  institution,  its  property  and 
management  should  be  under  the  control  of  the  trustees  of  Am- 
herst academy;  and  that  upon  such  incorporation,  the  trustees 
of  the  academy  should  without  loss  of  time  transfer  to  the 
trustees  of  the  institution  all  the  property,  with  evidences  and 
titles  of  the  same.  Defendant  introduced  a  deed  of  assignment 
transferring,  among  other  things,  the  note  in  suit  from  the 
trustees  of  Amherst  academy  to  the  trustees  of  Amherst  college. 

The  Stat.  1824,  c.  84,  establishing  a  college  in  Amherst,  ia 
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see.  5,  aathoiizes  the  fcrostees  "to  reoeiye  all  the  real  estate, 
goods,  chattels,  choses  in  action,  and  property  of  eyerj  desenp- 
tion  whatever,  which  has,  heretofore,  been  given,  etc.,  or  en- 
gaged to  be  given,  paid,  or  devised  to  the  trustees  of  Amherst 
academy,  with  the  intent  and  for  the  purpose  of  establishing 
and  maintaining  a  classical  or  collegiate  institution  in  said  town, 
and  that  all  the  said  funds,  etc.,  shall  be  faithfully  and  forever 
used  and  appropriated  according  to  the  will  of  the  donors." 
Section  seven  provided  that  such  assignment  should  be  made 
within  eight  months,  or  the  act  to  be  void.  The  Stat.  1815,  c. 
102,  establishes  an  academy  in  Amherst,  for  the  purpose  of 
promoting  morality,  piety  and  religion,  and  for  the  instruction 
of  youth  in  the  learned  languages,  and  in  such  arts  and  sciences 
as  are  usually  taught  in  academies,  or  as  shall  be  directed  by 
the  trustees. 

It  was  contended  by  the  defendant  that  this  action  could  not 
be  maintained:  1.  Because  there  was  no  sufficient  legal  con- 
sideration for  the  promise;  2.  Because  the  trustees  of  Amherst 
academy  could  not  become  the  payees  of  a  note  given  for  the 
purposes  expressed  in  the  note  and  subscription  paper;  3.  Be- 
cause the  note  was  transferred  to  the  Amherst  college,  and  the 
suit  should  have  been  brought  in  their  name.  For  the  purposes 
of  the  trial,  all  these  points  were  ruled  against  the  defendant, 
and  the  juiy  were  instructed  to  find  a  verdict  for  the  plaintiffs. 
Verdict  accordingly,  subject  to  the  opinion  of  the  whole  court. 

G,  A.  Dewey,  for  the  defendant,  on  the  first  point  raised, 
cited  Bonn  v.  Hughes,  7  T.  B.  850,  note;  Burnet  v.  BiscOy  4  Johns. 
235;  1  Saund.  211,  note  2;  Pearson  v.  Pearson,  7  Johns.  26; 
Fhasnix  Ins.  Co.  v.  Figuet,  Id.  383;  Schoomaker  v.  Boosa,  17  Id. 
.  304;  Firdc  v.  Cox,  18  Id.  148  [9  Am.  Dec.  191 J ;  Fowler  v.  Shearer, 
7  Mass.  14;  Boviell  v.  Cowdin,  9  Id.  254;  Phillips  Limerick 
Academy  v.  Davis,  11  Id.  113  [6  Am.  Dec.  162].  On  the  second 
point:  First  Parish  in  SvJUon  y.  Cole,  3  Pick.  240. 

Boies,  contra. 

By  Court,  Pabseb,  C.  J.  The  first  objection  to  the  verdict 
is,  that  no  sufficient  legal  consideration  for  the  note  declared 
on  was  proved.  As  a  consideration  is  expressly  admitted  in  the 
note  itself,  the  defendant,  to  avoid  payment,  must  prove  that, 
contrary  to  his  admission,  no  value  or  consideration  was  in  fact 
received.  It  seems  that  an  actual  benefit  to  the  promisor,  or 
an  actual  loss  or  disadvantage  to  the  promisee,  will  be  a  suffi- 
dent  consideration  to  uphold  a  promise  deliberately  made. 
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Whether  the  consideratiozi  received  is  equal  in  value  to  the  sum 
promised  to  be  paid,  Beems  not  to  be  material  to  the  validity  of 
a  note,  though  in  some  cases  it  is  held  that  where  there  is  a 
mistake  as  to  the  value  for  which  the  promise  is  made,  or  a 
partial  failure  of  the  consideration,  the  jury  may  on  trial  gire  a 
less  sum  than  is  purported  to  be  due  on  the  face  of  the  contract. 
And  this  has  been  recognized  as  law  with  us.  But  generally 
the  parties  are  to  be  considered  as  competent  judges  of  the 
value  of  the  consideration  on  which  they  make  their  dontracts. 
The  objection  in  this  case,  however,  goes  to  the  whole  of  the 
coDsideration,  so  that  the  note  is  either  nudemptu^m  in  the 
whole,  or  is  valid  for  the  whole  amount. 

The  original  consideration  of  the  note  appears  in  the  note 
itself,  the  promisor  sajing:  it  **  being  the  amount  of  my  sub- 
scription to  the  charitable  fund  established  in  said  Amherst  for 
the  classical  education  of  indigent  pious  young  men,  and  in 
pursuance  of  my  covenants  and  engagements  as  expressed  in 
the  constitution  of  said  fund  by  me  subscribed  and  dated  the 
twenty-third  day  of  May,  1818."    The  note  in  suit  is  dated  July 
14,  1819,  more  than  a  year  after  the  date  of  the  subscription. 
The  defendant,  then,  besides  admitting  generally  a  considera- 
tion under  the  terms  **  value  received,"  specially  admits  that  he 
was  previously  bound  by  a  covenant  and  engagement  rolun- 
tarily  and  deliberately  made,  with  the  intent  and  purpose  of 
contributing  to  a  fund  which  was  to  be  appropriated  to  one  of 
the  most  interesting  and  useful  objects  to  which  a  man  can 
apply  the  means  with  which  Providence  has  blessed  him,  and 
yet  he  now  attempts  to  avoid  this  reiterated  contract  on  the 
ground  that  there  was  no  legal  consideration  for  it.     The  law 
undoubtedly  allows  men  who  have  inconsiderably  undertaken 
to  bind  themselves  in  contracts  for  which  they  have  received 
no  equivalent,  to  avoid  such  engagements  by  showing  that  they 
receive  nothing  for  them,  or  that  the  party  with  whom  such 
contract  was  made  would  lose  nothing  by  the  non-performance 
of  it.     And  this  rule  of  law  is  frequently  taken  advantage  of  by 
those  who,  without  any  pretense  of  mistake  or  inconsideratioii, 
have  made  their  written  promises.     All  that  the  court  can  do 
to  discourage  such  dishonorable  conduct,  is  to  require  strict 
and  unquestionable  evidence  that  the  case  comes  within  the 
rule,  the  burden  of  proof,  where  a  consideration  is  expressly 
admitted,  being  altogether  on  the  defendant. 

Was  there  a  consideration  for  this  note  when  it  was  given? 
In  one  sense  there  was  not;  that  is,  the  promisor  had 
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nothing  at  the  time  from  the  payees  which  was  of  any  pecuniaiy 
value.  Bat  it  is  quite  sufficient  to  create  a  consideration,  that 
the  other  party,  the  payee,  should  hare  assumed  an  obligation 
in  consequence  of  receiving  the  note,  which  he  was  compellable 
either  at  law  or  equity  to  perform,  unless  the  promisor  should 
be  able  to  show,  when  sued,  that  the  payee  had  refused,  or  was 
unable,  or  had  unreasonably  neglected  to  perform  the  engage- 
ment on  his  part,  in  which  cases  a  defense  might  be  raised  on 
the  ground  of  a  failure  of  the  consideration.  The  defense  is 
not  put  upon  that  ground,  and  so  it  must  be  presumed  that  the 
corporate  body  to  whom  the  promise  was  made  has  applied  its 
funds  to  the  purposes  for  which  .they  were  raised,  or  is  ready 
and  willing  to  do  it  whenever  the  different  contributors  to  it 
shall  have  performed  their  engagements.  In  a  court  of  equity 
of  general  jurisdiction  they  could  be  compelled  to  discharge 
their  duty.  Without  such  a  court  they  would  be  subjected  to 
loss  of  their  charter  by  refusal  or  neglect,  for  without  doubt 
the  legislature  are  the  visitors  of  all  corporations  founded  by 
them  for  public  purposes,  where  there  is  no  individual  founder 
or  donor,  and  may  direct  judicial  process  against  them  for 
abases  or  neglects  which  by  common  law  would  cause  a  for- 
feiture of  their  charters.  It  certainly,  then,  would  seem  that 
every  contributor  to  the  funds  of  a  corporation  authorized  by 
law  to  receive  moneys  and  apply  them  to  the  improvement,  in 
most  essential  points,  of  the  community  to  which  he  belongs, 
has  his  recompense  in  his  share  of  the  public  good  resulting 
from  them;  and  if  by  means  of  his  contribution,  or  his  solemn 
promise  to  pay,  the  body  to  whom  he  has  pledged  his  word 
should  encounter  expense,  become  under  legal  obligations,  or 
otherwise  pursue  the  intent  and  purpose  of  the  legislature  in 
granting  them  the  charter,  this  is  a  sufficient  legal  considera- 
tion to  support  such  a  promise.  In  this  respect  the  principles 
of  common  honesty  can  not  be  at  variance  with  the  law  of  the 
land.  It  can  not  be  maintained  that  objects  so  important  shall 
be  frustrated,  and  that  the  agents  appointed  by  the  government 
to  execute  them  shall  be  embarrassed  and  injured  by  the  right 
of  individuals  to  withdraw  their  contributions  or  refuse  to  com- 
ply with  their  promises,  after  the  execution  or  during  the  pro- 
gress of  the  work  which  they  themselves  set  in  motion.  No 
case  from  the  English  or  American  reports  has  been  cited  to 
warrant  so  imjust  a  principle.  Those  which  have  been  relied 
upon  to  sustain  the  defense  in  this  case  will  be  shown  to  havo 
been  wholly  misapprehended,  or  at  least  to  fall  far  short  of  the 
principle  attempted  here  to  be  supported. 
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The  doctrine  contended  for,  that  there  must  be  a  considora* 
tion  for  a  written  promise,  can  not  be  disputed,  and  it  seems  to 
be  the  general  result  of  the  authorities  that,  although  such  con- 
sideration is  expressly  admitted,  it  may  be  denied  and  proven 
not  to  have  existed,  in  a  suit  between  the  original  parties  to  the 
promise.  Intimations  to  the  contrary  of  this  were  given  in  the 
case  of  Bowers  v.  Hurd,  10  Mass.  427;  but  though  the  facts  of 
that  case  will,  upon  other  principles,  justify  the  decision,  the  in- 
timations in  regard  to  the  conclusiveness  of  the  admission  of 
*' value  received"  are  not  supported  in  their  full  extent  by  the 
authorities. 

The  first  case  in  our  books  analogous  to  the  present  is  that  of 
Boutell  V.  Cowdin,  9  Mass.  254.  Unfortunately  the  opinion  of 
the  court  in  this  case  is  stated  in  a  much  more  loose  manner 
than  is  usual  when  the  subject-matter  is  of  general  import.  The 
action  was  brought  on  a  special  written  promise,  for  value  re- 
ceived, to  pay  Boutell  and  others,  deacons  of  the  church  of  which 
the  Bev.  Titus  T.  Barton  was  pastor,  in  their  coporate  capacity, 
or  their  successors  in  office,  the  sum  of  one  hundred  dollars  for 
the  benefit  of  the  church  aforesaid,  etc.  By  the  facts  agreed  it 
appeared  that  the  church  spoken  of  in  the  promise  consisted  of 
the  major  part  of  the  members  of  the  church  attached  to  the  con- 
gregational society  in  Fitchburg,  the  minority  having,  by  an  ec- 
clesiastical council,  been  set  off  into  a  separate  church  which  was 
attached  to  a  majority  of  the  parish.  The  majority  of  the  church, 
with  the  minority  of  the  parish,  continued  together  and  settled  the 
Bev.  Mr.  Barton  as  their  pastor.  It  was  proposed  to  raise  a 
fund  for  his  support  by  voluntary  subscription,  and  a  subscrip- 
tion paper  was  drawn  up  for  that  purpose,  dated  May  10,  1804» 
to  which  the  defendant's  intestate  subscribed  one  hundred  dol- 
lars. Afterwards  the  subscribers  generally  gave  notes  for  the 
amount  of  their  subscription;  and  on  the  the  twenty-sixth  of 
February,  1805,  the  note  in  question  was  given  by  the  intestate 
for  his  subscription.  The  third  point  of  defense  was  stated  as 
an  inference  from  the  other  two,  viz. :  That  this  was  a  mere  vol- 
untary understanding  of  the  intestate  without  consideration. 
No  benefit  could  accrue  to  him  from  the  payment  of  the  money, 
since  the  plaintiffs  could  not  be  compelled  to  pay  it  over  or  ap- 
propriate it  to  the  purpose  intended  if  they  received  it.  Nor  is 
there  any  consideration  of  damage  to  the  plaintiffs,  since  thej 
advanced  nothing,  and  if  they  did  not  receive  the  money,  they 
could  never  be  called  uj^on  to  pay  it  over.  The  whole  opinion 
of  the  court  is  summed  up  in  these  few  words:  *'  That  three  ob- 
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jeetions  had  been  made  to  the  verdict  in  this  case:  1.  That  the 
promise  declared  on  was  not  binding,  as  being  made  without 
t  Talnable  consideration;  2.  That  the  deacons  of  the  church 
were  not,  by  the  statute  of  1785,  made  a  corporation  for  the 
purpose  of  receiving  and  managing  a  fund  established  for  the 
rapport  of  a  minister;  3.  That  in  this  case  the  plaintiffs  had  not 
shown  themselTes  to  be  the  deacons  of  a  church  dalj  organized. 
On  this  last  objection  the  court  gave  no  opinion.  But  tbej 
ooDsidered  the  two  former  ones  as  well  founded,  and  on  both 
grounds  they  set  aside  the  verdict.'' 

It  is  quite  sufficient  to  observe  on  this  case,  that  if  the  second 
objection  was  sustained,  to  wit,  that  the  deacons  had  no  author- 
ity by  law  to  receive  and  manage  funds  for  the  maintenance  of 
a  mimster,  the  first  of  necessity  must  prevail;  for  the  very  pur- 
pose for  which  the  promise  was  made  failed,  the  party  to  whom 
it  was  made  having  no  authority  to  dispose  of  the  money  to  the 
use  for  which  it  was  promised.  It  is  not,  therefore,  decided  in 
that  case  that  a  written  promise  made  to  a  body  legally  existing 
and  capable  of  applying  the  money,  when  paid,  to  the  use  in- 
tended, and  compellable  by  law  so  to  apply  it  after  it  has  been 
received,  ia  nudum  pactum;  but  only  that,  as  those  to  whom  the 
pn^nise  was  made  were  not  capable  in  law  of  using  the  money 
for  the  purpose  for  which  it  was  given,  there  was  no  considera- 
tioii,  and,  therefore,  the  promise  was  void.  We  have  been 
more  particular  in  examining  this  case,  because,  from  the  brief 
and  QQsatisfactory  manner  in  which  the  opinion  of  the  court  is 
stated,  inferences  have  frequently  been  drawn  from  it,  which, 
we  think,  the  case  does  not  warrant. 

The  next  case  which  occurs  in  our  books,  in  which  this  sub- 
ject has  been  treated,  is  the  Trustees  of  Phillips  Limerick  Acad- 
my  V.  Davis f  11  Mass.  113;  see  Band's  ed.  119,  note  a  [6  Am. 
Dec.  162].  The  action  was  assumpsit  for  the  sum  of  one  hun- 
dred dollars,  and  the  evidence  to  support  it  was  a  subscription 
paper  signed  by  the  defendant  and  otJiere,  wherein  they  agree 
to  pay,  or  cause  to  be  paid,  the  several  sums  subscribed,  in 
money  or  materials,  for  erecting  an  academy  in  Limerick.  It 
'was  agreed  that  an  academy  had  been  built  according  to  the 
terms  of  the  subeoription,  and  that  the  amount  of  the  subscrip- 
tion had  been  demanded  of  the  defendant.  The  subscription 
was  made  July  1, 1808.  The  plaintifis  were  incorporated  in 
November  following,  and  the  act  provided  that  all  lands,  moneys, 
or  other  property  already  subscribed,  or  which  may  hereafter  be 
given,  assigned  or  transferred  to  said  trustees  for  the  use  of  the 
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academy,  shall  be  received  and  held  by  them  and  their  sno" 
cessors,  in  trost  for  the  academy. 

The  objections  to  the  recoveiy  were:  That  the  plaintiffs  were 
not  parties  to  the  promise;  that  there  was  nomntnaliiy,  no  con- 
sideration; and  the  ooort  sustained  these  objections.  It  ia 
stated,  in  the  opinion  of  Chief  Justice  Sewall,  that  '*  it  is  a 
promise  to  give,  connected  with  a  similar  promise  by  others  to 
give  to  the  same  appropriation  and  purpose;  but  these  promises 
are  not  mutual  among  the  subscribers.  At  the  most,  it  was  a 
donation  to  come  into  operation  at  the  will  of  each  subscriber, 
which  has  not  been  confirmed  by  any  act  of  the  party  charged." 

It  is  further  observed,  that  "  the  general  principle  is  that 
voluntary  agreements  and  promises,  however  reasonable  the  ex- 
pectation from  them,  of  gifts  or  disbursements,  even  to  public 
uses,  when  made  without  consideration,  are  not  to  be  enforced 
as  contracts;  but  where  the  promise  is  made  in  consequence  of 
anything  yielded  to  the  disadvantage  of  the  promisee,  and  so 
where  it  is  a  proposal  upon  a  consideration  afterwards  performed 
or  gained  to  the  promisor,  this  may  import  a  Bu£Scient  consid- 
eration." It  is  in  the  conclusion  stated,  that  if  the  subscriber 
be  named  or  descriptively  included  in  the  grant  of  incorporation, 
and  has  been  concerned  in  the  subsequent  proceedings,  and  had 
the  advantages  of  a  member  of  the  corporation,  the  corporation 
may  be  entitled  to  the  benefit  of  his  subscription,  and  he  may 
be  answerable  upon  an  implied  promise. 

This  case  differs  from  the  one  before  us  in  several  particulars. 
The  action  was  upon  a  subscription  paper  in  common  form,  made 
before  the  existence  of  the  party  who  brought  the  suit  upon  it, 
and  there  was  no  subsequent  act  recognizing  or  confirming  the 
defendant's  promise.  In  the  present  case  there  was  a  subscrip- 
tion; but  afterwards,  and  when  the  corporation  was  in  being  and 
activity,  a  promissory  note,  referring  to  the  former  transaotioDS 
and  acknowledging  a  value  for  the  promise  was  given;  and  it  is 
upon  this  note  that  the  present  action  is  brought.  The  cases  are 
entirely  different.  Surely  the  plaintifis  might  confide  in  a  prom- 
ise thus  deliberately  made;  and  the  confession  of  a  considera- 
tion, after  a  knowledge  of  all  the  circumstances,  ought  not  to  be 
avoided  but  by  proof  of  incapacity  on  the  part  of  the  promisees 
to  apply  the  money  as  was  intended,  or  an  absolute  refusal  or 
neglect  on  their  part  to  do  it. 

The  next  case  touching  this  subject  is  that  of  the  Trustees  of 
Farmvigion  Academy  v.  Alien,  14  Mass.  172  [7  Am.  Dec.  201]. 
It  was  assumpsit  to  recover  the  amount  of  a  subscription  towards 
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the  fands  of  that  academy.  The  Babecription  paper  was  drawn 
up  and  signed  before  an  aot  of  incorporation  passed  the  legis- 
lature. The  money  was  payable,  by  the  terms  of  the  subscrip- 
tion,  to  any  persons  who  should  be  appointed  trustees  by  the 
legislature.  The  trustees  subsequently  so  appointed  were  the 
plaintiffs.  As  the  case  stood  upon  the  count  on  the  subscription 
paper,  it  was  not  to  be  distinguished  from  the  case  before  cited 
of  Limerick  Academy  t.  Davis;  but  the  money  counts  were  added, 
and  it  being  agreed,  that  after  the  incorporation,  the  trustees 
appointed  a  committee  to  erect  a  building,  and  the  defendant, 
npon  being  called  on  for  a  part  of  his  subscription,  delivered  on 
accoontof  it  some  shingles  to  be  used  on  the  building;  the  court 
held  this  to  be  a  sufficient  recognition  of  the  promise,  and  the 
plaintifb  recovered  to  the  extent  of  the  subscription.  It  was 
said  by  the  court,  that  the  case  was  brought  within  the  principle 
of  Homes  y.  Dana,  12  Mass.  192  [7  Am.  Dec.  66]. 

The  case  of  the  Trustees  of  Bridgewater  Academy  v.  OUberl,  2 
Pick.  579  [13  Am.  Dec.  457],  stands  upon  the  subscription  alone, 
and  is  therefore  like  the  case  of  Limerick  Academy  y.  Davis  [6 
Am.  Deo.  162]  in  most  respects. 

On  this  review  of  the  cases  which  have  occurred  within  this 
commonwealth,  analogous  in  any  degree  to  the  case  before  us, 
we  do  not  find  that  it  has  ever  been  decided,  that  where  there 
are  proper  parties  to  the  contract,  and  the  promisee  is  capable 
in  law  of  carrying  into  effect  the  purpose  for  which  the  promise 
is  made,  and  is  in  fact  amenable  to  law  for  negligence  or  abuse 
of  his  trust,  such  a  contract  is  void  for  want  of  consideration. 
On  the  contrary,  in  all  the  cases  cited,  except  the  first,  it  is  de- 
cided expressly,  that  promises  of  this  nature,  if  inefficient  at 
first  for  want  of  a  payee,  or  because  at  the  time  there  was  no 
actaal  consideration,  but  one  in  contemplation  only,  it  is  a 
legal  basis  for  a  subsequent  promise,  and  that  the  execution  of 
or  beginning  to  execute  the  trust  for  which  the  fund  is  rsAsed, 
forms  a  sufficient  consideration  for  such  subsequent  promise. 

We  have  then  in  the  present  case  a  subscriptipn  to  a  chari- 
table fund  made  after  the  incorporation  of  the  body  who  were  its 
tmstees,  and  more  than  a  year  after  that  a  promissory  note 
made  for  value  received,  payable  to  the  same  party,  referring 
expressly  to  the  subscription,  and  the  purposes  of  it,  as  the 
consideration  of  the  note.  And  we  find  that  those  purposes 
are  in  process  of  execution,  the  funds  being  needed  for  and  ap- 
plied to  the  faithful  execution  of  the  trust.  We  can  not  doubt 
that  the  note  is  valid,  and  that  the  defense  is  maintainable 
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neither  in  law  nor  in  conscience.  The  party  bound  admits  hj 
his  contract  the  consideration  to  be  good  and  yaluable,  and  ha 
has  shown  nothing  to  authorize  us  to  deny  the  justice  or  legality 
of  the  construction  which  he  chose  to  put  on  his  own  anteced- 
ent engagement.  The  court  of  New  York,  in  the  case  of  the 
First  Beligioua  Society  in  WkUestown  y.  Stone^  7  Johns.  112,  sus- 
tained the  same  principle. 

Another  objection  to  the  plaintiff's  recovering  is  that  the 
corporation  which  they  represent  is  not  authorized  by  the 
terms  of  its  charter  to  hold  a  fund  for  the  purpose  for  which 
the  money  was  raised  by  subscription;  but  on  inspection 
of  the  act  of  incorporation,  we  think  this  objection  can 
not  prevail.  The  purposes  of  the  incorporation,  as  described 
in  St.  1815,  c.  102,  s.  1,  are  ''to  promote  morality,  piety, 
and  religion,  and  for  the  instruction  of  youth  in  the  learned 
languages,  and  in  such  arts  and  sciences  as  are  usually  taught 
in  other  academies."  By  the  second  section  the  corpora- 
tion is  authorized  to  apply  property  already  given,  or  which 
shall  be  thereafter  given,  etc.,  to  the  above  purposes,  and  the 
only  limitation  is  that  the  income  from  the  funds  shall  not  ex- 
ceed five  thousand  dollars.  The  education  of  pious  indigent 
young  men,  for  which  the  subscription  was  raised,  is  clearly 
within  the  meaning  of  the  legislature  in  this  statute. 

In  regard  to  the  other  objection,  that  the  plaintiffs  have 
assigned  the  note  in  question  to  the  trustees  of  the  college,  we 
do  not  see  any  legal  force  in  it.  This  transfer  is  authorized  by 
statute,  upon  the  condition  that  the  funds  shall  be  appropriated 
by  the  college  to  the  same  purposes  as  the  academy  were  held 
to  apply  them  to.  It  is  convertinpr  tha  academy  into  a  college, 
in  the  same  place,  and  bouna  co  execute  the  same  purposes, 
and  probably  having  better  means  of  executing  them.  The 
deed  of  transfer  under  the  sanction  of  the  legislature  operates 
as  tfH  assignment  in  equity,  if  not  in  law.  The  note  is  payable 
to  order,  but  that  does  not  prevent  the  assignee  from  suing  in 
the  name  of  the  original  promisee.  It  was  advantageous  for 
the  defendant  to  be  so  sued,  as  he  was  thereby  let  in  to  all  such 
defense,  either  in  law  or  equity,  as  might  avail  him  if  the  nota 
had  not  been  assigned. 
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Ripley  v.  Severance. 

[6  PxaKBBiira,474.] 

A  SuBETT  Ebceivino  vsom  HIS  Pbincipal  as  secnrity  property  to  whioh 
the  latter  subeequently  releases  to  the  former  all  right  and  interest  for  a 
grossly  inadequate  consideration,  is  entitled  to  dedact  from  the  valae  of 
the  property  all  snms  expended  under  the  original  contract,  and  other 
bona  fdt  payments,  on  behalf  of  the  principal,  but  must  account  to  the 
laiter's  creditors  for  the  residue. 

Where  the  Pbikoipal  Engaged  to  Pat  an  Annutet,  the  surety  was 
permitted  to  compute  the  value  of  such  annuity  in  ready  money,  and 
retain  that  sum  out  of  the  property  placed  in  his  hands. 

Sua.— If  the  parties  all  concerned  agree,  the  plaintiff  may  relieve  the 
surety,  summoned  as  trustee,  from  his  future  liability  in  respect  to  such 
annuity. 

A  Teubtxe  Pbogebs  to  Ohabob  one  vok  Lands,  alleged  to  be  conveyed 
by  the  pnndpal  defendant  in  fraud  of  creditors,  does  not  lie. 

TfinenrEB  process.  It  appeared  that  Allis,  one  of  the  defend- 
ants, and  tmstee,  became  surety  for  the  defendant  Severance 
in  1818,  on  certain  bonds,  one  of  which  was  conditioned  for 
the  payment  of  an  annuity  to  Hannah  Martin  dale.  The  bonds 
were  fairly  made  for  the  purposes  specified  in  their  conditions. 
To  indemnify  Allis,  Severance  deposited  with  him  five  notes  of 
one  Gunn,  aggregating  one  thousand  dollars,  taking  a  written 
agreement  for  a  redelivery  thereof.  Allis  expended  sundiy 
amoonts  for  Severance's  benefit,  some  of  the  payments  being 
in  pursuance  of  the  terms  of  the  bond,  and  others  bona  fide 
made  to  Severance's  creditors.  In  1822,  Severance  discharged 
Allis  from  all  notes  and  book  accounts,  gave  back  to  him  the 
agreement  for  a  redelivery,  and  agreed  that  he  should  have  as 
bis  own  property  the  notes  previously  assigned  to  him.  In 
1821  Allis  received  a  deed  of  land  in  Pennsylvania,  for  which 
Severance  had  given  his  notes.  These  notes  Allis  took  up. 
SsverajQce  absconded  in  1819,  being  in  debt,  and  unsatisfied 
executions  being  in  the  hands  of  an  officer  against  him.  The 
notes  of  Gunn  were  all  paid  to  Allis. 

TTelZs,  for  the  plaintiffs,  contended  that  the  money  received 
on  the  Gunn  notes  having  been  received  by  Allis,  he  should  be 
chargeable  therefor,  unless  he  can  show  clearly  how  he  has 
disposed  of  it  to  exonerate  himself:  Cleveland  v.  Clap,  5  Mass. 
201;  Sehor  v.  Armstrong,  4  Id.  206;  Hart  v.  Ten  Eyck,  2  Johns. 
Ch.  62,  87;  Burlingame  v.  Bell,  16  Mass.  318;  Thomas  v.  Good^ 
«cpi,  2  Id.  140;  Hastings  v.  Baldwin,  17  Id.  552;  Dix  v.  (7o66,  4 
Id.  511 
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CfrenneU  and  Ashmun,  for  the  trustee. 

By  Ck>urt,  Wildb,  J.  As  the  trustee  admits  that  long  pieii- 
ouB  to  the  service  of  the  plaintiff's  writ  upon  him,  divers  notes 
were  deposited  in  his  hands  as  security  to  indemnify  him  against 
certain  liabilities,  it  is  incumbent  upon  him  to  show  clearly  that 
he  has  been  damnified  to  the  amount  of  the  notes;  or  that  the 
principal  has  bona  fide  discharged  him  from  his  liability  to  acy 
count  for  them;  and  if  this  is  left  doubtful,  he  must  be  charged, 
for  no  presumption  is  to  be  made  in  his  favor. 

It  is  admitted  that  the  first  contract,  under  which  the  notes 
were  deposited,  was  bona  fide  and  valid,  and  so  it  clearly  appears 
to  have  been  by  the  facts  as  disclosed  by  the  trustee.  He  most 
be  allowed,  therefore,  for  all  payments  made  or  liabilities  in- 
curred by  virtue  of  that  contract;  for  the  subsequent  agreement, 
although  fraudulent  as  against  creditors,  did  not  vitiate  the  first 
contract.  The  trustee,  therefore,  is  to  be  charged  with  the 
whole  amount  of  the  notes  against  Gunn  (one  thousand  dollarB 
and  interest),  deducting  the  following  payments  and  liabilities, 
viz. :  1.  The  sum  of  one  hundred  and  sixty  dollars  paid  to  Emily 
Severance;  2.  The  sum  of  sixty-four  dollars  paid  to  Hannah 
Martindale,  and,  also,  the  sum  of  one  hundred  and  eighty-four 
dollars  secured  to  her  by  note.  As  to  any  future  liabilities 
of  the  trustee  to  H.  Martindale,  the  value  of  the  annuity  of 
forty-two  dollars  may  be  computed  in  ready  money,  having  re- 
gard to  the  age  of  the  annuitant;  or  if  the  parties  and  all  con- 
cerned agree,  the  plaintiff  may  relieve  the  trustee  from  his  future 
liability  in  this  particular;  3.  The  trustee  is,  also,  to  be  allowed 
the  sum  of  two  hundred  dollars,  which,  as  he  states,  he  paid  to 
the  principal,  being  about  the  amount  of  one  of  the  notes  de- 
posited; 4.  We  think,  also,  that  the  trustee  should  be  allowed 
the  sum  of  thirty-seven  dollars  paid  to  Uriah  Martindale  and 
other  creditors;  for  although  this  payment  was  not  made  under 
the  first  contract,  yet  it  was  made  bona  fide,  and  in  satisfaction 
of  just  demands  against  the  principal;  it  ought,  therefore,  to  be 
deducted  from  the  funds  of  the  principal  in  the  hands  of  the 
trustee.  These  deductions  being  made  from  the  amount  of  the 
notes  against  Qunn,  the  trustee  must  be  charged  with  the  sar- 
plus;  for  it  is  very  clear  that  the  discharge  given  him  in  1822, 
was  void  as  against  creditors,  and  that  his  other  claims  on  the 
trust  fund  can  not,  upon  any  principle,  be  supported.  The 
sums  of  one  hundred  and  eighty-four  dollars  and  one  hundred 
and  sixty  dollars  were  paid  for  the  land  in  Pennsylvania  con« 
veyed  by  Peck;  and  the  note  for  seventy-two  dolkurs  was  with* 
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oat  consideraiion,  and  was,  therefore,  rightly  given  up.  The 
note  for  forty  dollars,  also,  giyen  by  the  tmstee  on  the  settle- 
ment in  1822,  was  without  good  consideration,  or  rather  the 
consideration  has  failed,  as  the  creditors  of  the  principal  see  fit 
to  set  aside  that  settlement. 

As  to  the  land  in  Pennsylvania,  the  tmstee  can  not  be  charged 
upon  the  facts  disclosed.  It  does  not  appear  that  the  present 
nlneof  the  land  exceeds  the  sum  paid  for  it  by  the  trustee;  and 
it  can  not  be  presumed;  but  if  it  oould,  the  trustee  would  not 
be  liable  in  this  process. 

Trustee  charged. 
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Dow  V.  NOEBIS. 

[4Naw  Haxpibzbb,  18.] 

Thb  Bight  or  ak  LsDXViDnAL  to  a  Penalty  inoorred  under  a  stetotB  k 
ft  civil  cause  within  the  meaning  of  the  constitation,  and  can  iMi  be 
taken  away  by  a  repeal  of  the  statute. 

Tbespass  for  an  assault  and  imprisonment.  The  cause  was 
submitted  upon  an  agreed  statement  of  facts.  The  defendant 
being  the  commanding  officer  of  a  company  of  militia,  on  the 
twentieth  of  October,  1819,  issued  bis  warrant  to  collect  a  fine  of 
two  dollars  of  the  plaintiff  for  his  non-appearance  at  a  master 
of  the  company,  on  the  thirtieth  of  June,  1819.  The  plaintiff 
was  arrested  by  virtue  of  the  warrant  on  the  first  day  of  Novem- 
ber, 1819,  and  detained  until  the  third  day  of  the  same  month, 
and  until  he  paid  two  dollars  and  seventy  cents,  the  amount  of 
the  fine  and  costs.  The  plaintiff,  before  and  at  the  time  of  the 
said  muster,  lived  within  the  limits  of  the  company,  was  duly 
enrolled  therein,  and  was  legally  notified  to  attend  the  master, 
and  did  not  attend.  If  the  court  were  of  opinion  that  the  action 
could  be  maintained,  judgment  should  be  rendered  for  the 
plaintiff  for  three  dollars  damages  and  costs;  otherwise  jadg* 
ment  should  be  rendered  for  the  defendant. 

Merrill,  for  the  plaintiff. 

SuUivan,  contra. 

By  Court,  Bichabdson,  0.  J.  It  is  not  disputed  in  this  case 
that  a  forfeiture  of  two  dollars  was  incurred  by  the  plaintiff  on 
the  thirtieth  of  June,  1819.    By  the  laws  then  in  force  it  was  pro- 
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Tided  that  the  forldture  should  be  '*  levied  by  distress  and  sale  of 
the  offender's  goods  and  chattels,  by  warrant  under  the  hand  and 
seal  of  the  captain  or  commanding  officer  of  the  company:" 
1 N.  H.  Laws,  299  and  309.  And  that  all  fines  recovered,  ex- 
cept that  part  which  accrued  to  the  sergeant  who  collected  the 
same,  should  be  paid  into  the  hands  of  the  commanding  officer 
of  the  company,  to  be  expended  in  defraying  the  necessary  ex- 
penaes  of  such  company,  as  the  commissioned  officers  of  the 
aame  might  direct:  1  N.  H.  Laws,  300. 

The  next  day  after  the  forfeiture  was  thus  incurred,  the  stat- 
ute of  July  1, 1819,  was  passed,  the  first  section  of  which  enacts 
"  that  the  several  laws  heretofore  made  for  arranging,  forming, 
and  regulating  the  militia,  be  and  hereby  are  repealed;  pro- 
vided, Devertheless,  that  all  officers  actually  in  commission 
agreeably  to  the  laws  which  are  hereby  repealed,  shall  continue 
in  commission  in  the  same  manner,  and  in  the  same  authority 
they  would  in  case  the  said  laws  were  still  in  force;  and  that 
all  proceedings  done  and  transacted  by  virtue  of  said  laws  shall 
be  good  and  valid  in  the  same  manner  as  if  said  laws  were  not 
repealed."  The  ground  on  which  the  plaintiff  rests  his  cause 
is  that  the  law  under  which  the  forfeiture  was  incurred  having 
been  repealed  vriUiout  any  saving  clause  extending  to  forfeit- 
ures not  actually  paid,  there  was  no  law  in  existence  authoriz- 
ing the  warrant  of  distress  at  the  time  it  issued. 

To  this  it  is  answered  by  the  defendant  that  to  give  this  con- 
stroction  and  operation  to  the  repealing  act,  would,  with  re- 
spect to  this  forfeiture,  make  it  a  retrospective  law  for  the  trial 
of  a  civil  cause,  and  repugnant  to  the  constitution;  and  that 
therefore  such  a  construction  of  the  repealing  act  is  altogether 
inadmissible.  As  the  constitution  is  the  supreme  law  of  the 
Mate  to  which  all  statutes  must  in  every  conflict  yield,  and  as 
we  are  bound  so  to  construe  every  act  of  the  legislature  as  to 
make  it  consistent,  if  it  be  possible,  with  the  provisions  of  the 
constitution,  we  shall  proceed  directly  to  the  examination  of 
the  view  of  this  case  which  the  defendant  has  presented  to  our 
consideration,  without  stopping  to  inquire  what  construction 
of  the  repealing  act,  might  be  warranted  by  the  natural  import 
of  the  language  used. 

The  constitution  declares  that  *' retrospective  laws  are  highly 
iojorious,  oppressive  and  unjust.  No  such  laws,  therefore, 
ahould  be  made  either  for  the  decision  of  civil  causes  or  the 
punishment  of  offenses."  And  we  shall  in  the  first  place  ex- 
aoiine  whether  the  repealing  clause  in  the  statute  we  are  now 
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coDBideriDg,  haviug  the  operation  for  which  the  plaintiff  con- 
tends, must  be  considered  as  a  retrospective  law  for  the  de- 
cision of  a  cause.  In  the  case  of  Woart  t.  Winnick^  3  N.  H.  ilZ 
[14  Am.  Dec.  384],  we  remarked  that  "  a  law  for  the  decision  of 
a  cause  is  a  law  prescribing  the  rules  by  which  it  is  to  be  de- 
cided, a  law  enacting  the  general  principles  by  which  the  decision 
is  to  be  governed.  And  a  retrospective  law  for  the  decision  of 
civil  causes  is  a  law  prescribing  the  rules  by  which  existing 
causes  are  to  be  decided  upon  facts  existing  previously  to  making 
of  the  law.  Indeed,  instead  of  being  rules  for  the  decision  of 
future  causes,  as  all  laws  are  in  their  very  essence,  retrospective 
laws,  for  the  decision  of  civil  causes,  are  in  their  nature  judicial 
determinations  of  the  rules  by  which  existing  causes  shall  be 
.settled  upon  existing  facts."  These  remarks  were  made  in  re- 
lation to  an  action  pending  upon  which  the  attempt  was  to 
make  a  statute  operate  retrospectively.  But  we  imagine  that 
no  doubt  can  exist  that  a  law  acting  retrospectively  upon  an 
existing  cause  of  action,  where  no  suit  is  pending,  is  as  much 
to  be  deemed  a  retrospective  law  for  the  decision  of  a  cause, 
and  as  much  within  the  prohibition  of  this  clause  in  the  consti- 
tution, as  a  law  establishing  a  new  rule  of  decision  for  an  ex« 
isting  action. 

In  the  case  of  the  Society  v.  Wheeler,  2  Gall.  139,  Mr.  Justice 
Story  held  that  "upon  principle,  eveiy  statute  which  takes 
away  or  impairs  vested  rights  acquired  under  existing  laws,  or 
creates  a  new  obligation,  or  imposes  a  new  duty,  or  attaches  a 
new  disability,  in  respect  to  transactions  or  considerations 
already  past,  must  be  deemed  retrospective."  And  he  decided 
in  that  case  that  the  third  section  of  our  statute  of  June  9, 1805, 
relating  to  improvements  made  by  tenants  in  real  actions  upon 
the  land,  was,  with  respect  to  that  cause,  a  retrospective  law 
prohibited  by  the  constitution,  although  the  suit  was  not  com- 
menced until  more  than  a  year  after  that  section  in  the  statute 
became  a  law. 

In  the  case  now  before  us,  it  appears  that  a  forfeiture  was 
incurred  by  the  plaintiff,  and  a  right  to  recover  the  forfeitoie 
for  certain  purposes  vested  in  the  defendant.  And  it  seems  to 
us  much  too  clear  to  need  any  further  elucidation,  that  a  law  di- 
vesting the  defendant  of  this  right  must  be  deemed  a  retrospec- 
tive law  for  the  decision  of  a  cause;  because  a  law  for  the  deci- 
sion of  a  cause  is  nothing  more  than  a  law  by  which  the  rights 
of  the  parties  to  the  cause  are  to  be  settled  and  determined. 
And  whenever  a  law  is  made  for  the  decision  of  an  existing 
cause  of  action,  it  is  in  its  nature  retrospective. 
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The  next  inquiiy  then  is,  was  the  right  of  this  defendant  to 
the  said  forfeiture  a  civil  cause  within  the  meaning  of  the  clause 
in  the  bill  of  rights,  which  we  are  now  considering.  As  to  this 
question,  we  think  there  can  be  no  diversity  of  opinion.  The 
word  " civil"  is  used  in  this  article  of  the  bill  of  rights  to  de- 
note causes  in  which  private  rights  are  involved,  and  to  distin- 
guish such  cases  from  criminal  causes,  in  which  the  public  alone 
is  concerned:  3  Bl.  Com.  2.  This  is  veiy  apparent  from  the 
knguage  used:  **  No  such  laws,  therefore,  should  be  made,  either 
for  the  decision  of  civil  causes  or  the  punishment  of  offenses." 
In  addition  to  this,  it  seems  to  be  well  settled  that  an  action  of 
debt,  or  an  information  brought  to  recover  a  penalty,  is  a  civil 
proceeding:  1  Gall.  179;  2  Bos.  &  P.  632,  note;  6  Johns.  101. 

The  case  of  Lewis  v.  Foster^  1  N.  H.  61,  has  not  escaped  our 
notice;  but  in  that  case  it  was  taken  for  granted  that  the  law  in 
which  the  action  was  founded  was  repealed.  The  question, 
whether  the  law  could  be  repealed  with  respect  to  that  ac- 
tion consistently  with  this  provision  in  the  constitution,  was 
neither  raised  nor  considered,  and  we  can  not  view  it  as  a  deci- 
sion of  the  point.  And  we  are  of  opinion  that  to  hold  that  the 
repealing  clause  in  the  statute  of  July,  1819,  had  the  effect  to 
divest  the  defendant  of  his  right  to  the  forfeiture  which  the 
plaintiff  had  incurred,  would  be  to  give  that  clause  the  op- 
eration and  effect  of  a  retrospective  law,  for  the  decision  of  a 
dvil  cause  against  both  the  letter  and  the  spirit  of  this  clause 
in  the  bill  of  rights. 

We  therefore  feel  ourselves  bound  to  consider  the  repeal  as 
not  intended  to  affect  either  the  right  to  the  forfeiture,  or  the 
lonedy  which  had  been  provided  to  enforce  the  payment  of  it. 

The  result,  of  course,  is,  that  the  warrant  of  distress  was 
legally  issued  in  this  cause  by  the  defendant,  and  he  is  entitled 
to  judgment. 


Babnabd  v.  Edwabds. 

[4  Haw  HAXPflBXBB,  107.] 
DowiB  is  not  within  the  statute  of  Hmitations. 

Wbh  of  dower.  Plea,  the  statute  of  limitations,  that  the 
right  and  title  of  the  demandant,  Mary,  to  dower  in  the  prem- 
ises, if  any  she  had,  accrued  to  her  more  than  twenty  years 
neit  before  the  demandants,  or  either  of  them,  made  any  claim 
or  demand  of  dower,  and  more  than  twenty  years  next  before 
the  commencement  of  this  suit.    Demurrer  and  joinder. 


i04  TxLEB  V.  Stevens.  [N.  H. 

Edwardg^  for  the  tenant. 

J.  Parker,  contra,  cited  Moore  v.  R'ost,  3  N.  H.  126;  ITogle  t. 
StimH,  8  Johns.  104;  Shaw  v.  IT^i^^,  13  Id.  179;  HOdreth  t. 
Thompson,  16  Mass.  193. 

By  Court,  Rzghabdson,  O.  J.  We  are  of  opinion  that  the 
statute  of  June  19,  1805,  section  1,  applies  only  to  actions, 
entries  and  claims,  founded  on  some  previous  seisin  or  posses- 
sion of  the  lands,  tenements,  or  hereditaments  demanded,  from 
which  seisin  or  possession  the  time  of  limitation  may  be  dated; 
and  that  dower  is  not  within  the  statute.  For  we  haye  dedded 
that  dower  can  not  have  a  limitation  dated  from  the  seisin  of 
the  husband:  Moore  v.  Frost,  3  N.  H.  126. 

And  it  is  clear  that  a  limitation  of  dower  can  not  be  dated  from 
the  seisin  or  possession  of  the  demandant,  because  she  c^m  not 
have  either  until  dower  has  been  assigned  to  her.  For  these 
reasons  we  think  that  dower  is  not  within  the  statute:  Co, 
Lit.  115  a,  note  149. 

It  is  possible  that  there  may  be  cases  in  which  it  would  be 
proper  to  submit  it  to  a  jury  to  presume  a  release  of  a  right  of 
dower  from  a  long  delay  to  demand  it  under  certain  dzcam- 
stances  after  the  right  was  known  to  haye  aoomed.  But  the 
plea  in  this  case  is  no  answer  to  the  action,  and  must  be  ad« 
Judged  insufficient. 

Tyler  v.  Stevens. 

[i  Nxw  Hamfoobe.  UC] 

New  Tbial. — ^Affidaviti  of  jurors  that  they  miaapprehended  fheinatmetioai 
giTen  by  the  court,  can  not  be  received  in  anpport  of  a  motion  for  a  new 
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Writ  of  entry.  Verdict  for  the  tenants.  In  the  course  of 
the  term,  the  demandants  moved  the  court  to  grant  a  new  trial 
on  the  ground  that  some  of  the  jurors  who  tried  the  cause  had 
misunderstood  the  directions  given  to  the  jury  by  the  court, 
and  they  offered  the  affidavits  of  five  jurors  to  prove  the  fact. 

HoUon  and  Woodbury,  for  the  plaintifib. 

Upham,  for  the  tenants. 

By  Court,  Bzghabdson,  0.  J.  We  have  attentively  considered 
the  motion  which  has  been  made  in  this  case,  and  are  clearly 
of  opinion  that  the  affidavits  of  the  jurors  can  not  be 
and  that  the  motion  must  be  overruled. 
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The  better  opinion  is  that  when  the  jury  is  guilty  of  miscon- 
dact  in  finding  their  yerdiot,  as  when  ihej  agree  to  determine 
it  by  lot,  the  fact  can  not  be  proved  by  the  testimony  of  the 
jurors:  4  Binn.  150  [Cluggage  y.  Suoan^  5  Am.  Deo.  400];  Owen 
T.  Warburlon,  4  Bos.  &  P.  826;  Dana  t.  Tiicker,  4  Johns.  487; 
Smiih  T.  Chedham,  3  Cow.  56;'  ChrirmeU  v.  PMlips,  1  Mass.  530; 
Yam  T.  Delaval^  1  T.  B.  11.  It  has  been  thought  to  bo  singular 
indeed  that  almost  the  only  evidei^ce  of  which  the  case  admits 
Bhoold  be  shut  out,  but  considering  the  arts  which  might  be 
used  if  a  contraiy  rule  were  to  prevail,  it  has  been  thought 
Decessaiy  to  exclude  such  evidence.  And  it  is  well  settled  that 
jaiora  are  not  to  be  received  to  testify  to  the  motives  and  in- 
docementB  on  which  they  may  have  joined  in  a  verdict:  Bridge 
T.  Egglesion,  14  Mass.  246  [7  Am.  Dec.  209];  15  Johns.  317 
[Jocbon  Y.  Dickenson^  8  Am.  Dec.  236].  Nor  can  the  affidavits 
of  all  the  jurors  be  received  to  correct  a  mistake  in  the  verdict. 
It  is  said  to  be  better  that  an  individual  should  suffer  than  that 
Bach  a  rule,  which  must  be  productive  of  infinite  mischief, 
ihoold  be  introduced:  Jackson  v.  WUiiamson^  2  T.  B.  281. 

In  Caster  v.  Merest^  3  Brod.  &  Bing.  272,  where  it  was  shovm 
that  handbills  reflecting  on  the  plaintifiCs  character  had  been 
distribated  in  court,  and  shown  to  the  jury  on  the  day  of  trial, 
the  court  would  not  receive  from  the  jurors  affidavits  in  contra- 
diction, and  granted  a  new  trial,  thinking  it  might  be  of  per- 
nicious consequence  to  receive  such  affidavits  in  any  case. 

If  it  were  once  settled  that  the  affidavits  of  jurors  could  be 
received  to  prove  that  they  had  misunderstood  the  instruction 
given  them  by  the  court,  and  that  such  misunderstanding  was 
&  legal  ground  for  granting  a  new  trial,  the  consequences  would 
be  most  mischievous.  For  a  very  little  tampering  with  indi- 
Tidoal  jurors  after  the  trial  would  enable  any  party  to  procure 
BDch  affidavits,  and  no  verdict  could  be  permitted  to  stand. 

Judgment  on  the  verdict. 


Oeaiu)  Juwm'b  Tmmoinr  Imfxaohino  Isbictmbst. — See  Lo^t  tam^ 
16AiD.DeQ.271. 

1.  Bm/Uh  T.  Chutkcm^  8  OdnM,  67. 
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Adams  v.  Mobbison. 

£4  Hxw  Hampsbibb,  186.J 
Whkrb  as  Exxoutob  Authorized  to  Sell  Lani)^  nnder  a  license  of  tlkt 
probate  oonrt^  in  order  to  raise  a  specifled  sam,  sells  an  entire  tract  loi 
a  greater  som,  the  sale  is  void. 

Wbtt  of  entry.  The  facts  sufficiently  appear  from  the  opinion. 
Porter^  for  the  demandant. 
Dickey^  contra. 

By  CouBT.  This  is  a  vexy  plain  case.  Jackson,  the  executor, 
acting  under  a  license  from  the  judge  of  probate  to  raise  eight 
hundred  dollars,  by  a  sale  of  real  estate,  and  having  raised  three 
hundred  and  fifteen  dollars  and  twenty-nine  cents  under  and 
in  pursuance  of  the  license,  sold  and  conveyed  the  demanded 
premises  to  the  tenant  for  five  handred  and  thirty-one  dollars 
and  thirty-seven  cents.  This  sum,  with  what  had  been  before 
raised,  exceeded  the  sum  which  he  was  authorized  to  raise,  and 
the  sale  to  the  tenant  was  clearly  not  warranted  by  the  lioenne. 

We  hold  it  to  be  clear  law,  that  when  an  executor  or  admin- 
istrator, acting  under  a  license  from  the  judge  of  probate,  au- 
thorizing him  to  raise  a  particular  sum  by  the  sale  of  real 
estate,  sells  and  conveys  an  entire  tract  of  land,  for  an  entire 
sum  of  money  exceeding  in  amount  the  sum  he  is  authorized  to 
raise,  the  whole  sale  is  void.  The  reason  of  this  is  obvious. 
His  doings  are  valid  so  far  as  he  acts  in  pursuance  of  the  license 
and  no  farther.  When  he  goes  beyond  his  authority,  his  acta 
are  void.  And  as  in  such  a  case  the  act  is  entire,  and  there  it 
no  way  to  ascertain  what  portion  of  the  land  he  had  authority 
to  convey,  and  what  not,  the  whole  conveyance  is  necessarily 
pronounced  to  be  void. 

When  separate  tracts  of  land  are  sold  under  a  license  for  dis- 
tinct prices,  the  law  is  otherwise.  In  such  cases,  the  sale  of 
some  parcels  may  be  legal  and  that  of  other  parcels  not  so. 
These  principles  have  been  frequently  recognized  by  courts,  and 
are  believed  to  be  sound  law:  Jenkins  v.  Keymis,  1  Ley.  150; 
S.  C.  Hardrea,  395;  Com.  Dig.  "  Poiar,"  c.  6;  BatOe  v.  Pop- 
ham,  2  Stra.  992;  BaUy  v.  CarmeU,  2  Johns.  48;  WhiOocli^scaM, 
8  Co.  138.^  It  is  clear,  then,  that  nothing  passed  to  the  tenant 
by  Jackson's  deed. 

It  is  unnecessary  to  consider  whether  Jackson  had  any  aii« 
thority,  as  executor,  to  take  back  the  estate  conTeyed  to  Peny 

t,   8  0dke^S9. 
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and  Menil  by  canceling  the  deed;  or  whether,  if  the  estate  had 
been  revested  in  the  heir  by  that  arrangement,  it  could  have 
had  any  effect  upon  the  conveyance  to  this  tenant;  because  we 
are  clearly  of  opinion  that  a  reconveyance  merely  for  the  pur- 
pose of  enabling  Jackson  to  sell  again,  could  not  make  the  title 
of  the  tenant  valid* 
Judgment  on  the  verdict. 


Emebson  v.  Mubbay. 

(4  Kxw  HAMPnoBa,  171.] 

As  larpoBamJUfT  vtov  ak  Instbumbnt  before  its  ezeoation  may  be  parcel 
of  the  obligation,  bat  to  have  this  effect  it  mast  be  shown  affirmatively 
to  have  been  npon  the  instrament  when  execated. 

Wbtf  of  entry.  The  demandant,  the  executor  of  John  True, 
counted  upon  the  seisin  of  this  testator  in  fee  and  in  mortgage 
of  the  premises  in  question.  A  nonsuit  was  directed,  subject 
to  the  opinion  of  the  court  upon  a  case  stated.  John  Murray, 
being  seised  of  the  premises  in  fee,  conveyed  them  by  deed  to 
True  in  fee.  On  the  back  of  the  instrument  was  a  defeasance, 
providing  that  the  same  should  be  void  upon  the  payment  of  a 
sun  certain  to  True,  his  heirs  or  assigns.  This  writing  was  not 
signed,  but  appeared  to  be  in  the  handwriting  of  True.  It  did 
not  appear  that  the  indorsement  was  upon  the  deed  when  it 
was  executed.  The  question  was,  whether  the  instrument  could 
be  considered  as  a  mortgage. 

SuJOxoan  and  Mauxm^  for  the  demandant. 

Thom  and  Bell,  contra. 

By  Court,  Bighabbson,  0.  J.  An  indorsement  made  upon  an 
instrument  before  it  is  executed  may  be  parcel  of  the  obliga- 
tion. It  was  very  anciently  so  decided.  In  the  case  of  Brooke 
V.  Smiih,  Moor,  679,  the  action  was  debt  upon  an  obligation 
the  condition  of  which  was  to  save  certain  lands  harmless  from 
all  incumbrances  made  by  the  obligor,  and  upon  the  back  there 
was  a  memorandum  written,  that  the  condition  should  not  ex- 
tend to  an  extent  of  a  statute  acknowledged  by  the  obligor  to  a 
certain  person.  And  because  the  extent  was  prosecuted,  the 
obligee  brought  debt  against  the  executor  of  the  obligor,  who 
pleaded  the  condition  and  the  memorandum;  and  the  question 
was,  whether  the  memorandum  was  parcel  of  the  condition 
added  as  an  exception.     The  court  held  the  memorandum  to 
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be  parcel  of  the  oonditioiiy  because  it  was  ''an  explanation  in 
writing  of  the  intent  of  the  parties  written  before  the  sealing  of 
the  obligation/'  The  same  principle  has  been  often  recognized 
in  more  modem  times:  Steadman  ▼.  Purchase,  6  T.  B.  737; 
Burgh  v.  Preslan,  8  Id.  483;  Lyburn  Y.Warrington,  1  Stark.  K. 
P.  B.  162;  Weeks  v.  MnOardet,  16  East,  568;  Cook  r.  Beming- 
ion,  6  Mod.  427;  Jones  v.  Faies,  4  Mass.  245. 

Bat  we  are  of  opinion  that  the  indorsement  in  this  case,  which 
is  found  upon  the  deed,  can  not  be  considered  as  parcel  of  the 
deed  until  it  is  shown  affirmatively  to  have  been  upon  the  in- 
strument when  executed.  As  this  was  not  shown  at  the  trial, 
the  deed  must  be  considered  as  a  conveyance  of  the  land  abso- 
lutely, aud  the  demandant  can  not»  as  executor,  maintain 
action. 

Judgment  on  the  nonsuit. 


Hamilton  v.  Elliot. 

[4  Hxw  HAMvaBiu,  182.] 

AEBiavKB  Boimi)  bt  Estoppel. — ^Where  the  teiuuit  in  «  writ  of  mitty  dis> 
daims  title  to  a  portion  of  the  demanded  premiaea,  both  he  and  hia  a»* 
signees  are  estopped  to  snbseqaently  set  np  against  the  demandant^  or 
hia  assignees,  any  claim  which  the  tenant  may  have  had  at  the  time  of 
the  disclaimer. 

The  Estoppel  is  not  Set  at  Laboe  by  a  subsequent  agreement  of  the  de> 
mandant  to  purchase  all  the  tenant's  right,  title  and  interest. 

Wbtt  of  entry.  The  demandant  was  assignee  of  Samuel 
Hamilton  and  Bemiss,  junior,  grantees  of  Bemiss,  senior.  At 
the  time  of  the  grant  the  land  was  mortgaged  to  Abel  Blake. 
The  tenant  was  the  assignee  of  Elliot  and  Appleton,  who  had, 
subsequent  to  the  grant  to  Hamilton  and  Bemiss,  levied  their 
execution  on  two  parcels  of  the  tract  conveyed,  under  a  judg- 
ment recovered  against  Bemiss,  sen. ,  and  had  entered  upon 
the  land.  They  then  took  an  assignment  of  Blake's  mortgage. 
Hamilton  and  Bemiss,  jun.,  commenced  their  action  against 
Elliot  and  Appleton  to  recover  the  whole  tract,  when  the  latter 
filed  their  disclaimer  as  to  the  parcel  on  which  execution  had  not 
been  levied,  which  parcel  was  the  subject-matter  of  the  present 
proceeding.  On  the  general  issue  pleaded  in  regard  to  the  other 
parcels,  Ellibt  and  Appleton  recovered. 

Prior  to  the  trial  of  this  issue  in  the  former  proceeding,  an 
agreement  was  entered  into  between  the  demandant  in  this  pro* 
ceeding,  to  whom  Samuel  Hamilton  had  conv^ed,  and  Bemiss, 
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Jan.,  of  the  one  part,  and  Elliot  and  Appleton  of  the  other,  by 
▼hich  the  former  agreed  to  purchase  and  the  latter  agreed  to 
seU  all  their  right,  title  and  interest,  both  at  law  and  in  equity 
to  the  whole  of  the  premises  mortgaged  to  Blake. 

Woodbury,  for  the  tenant,  contended  that  the  disclaimer  was 
fio  estoppel,  as  Elliot  and  Appleton  held  the  land  as  assignees  of 
the  mortgagee,  and  the  mortgagor  must  be  considered  the  owner 
of  the  estate:  13  Mass.  229;  15  Id.  280;  17  Id.  299;  1  Pick.  89; 
New  London  v.  SuUon,  2  N.  H.  401;  Com.  Dig.,  "  Disclaimer," 
and  "Droit,"  P.;  1  Cowen,  613.  That  in  any  event  the  subse- 
quent agreement  to  purchase  the  title  of  the  tenants,  set  the 
estoppel  at  large:  Bennei  t.  Jrvtn,  8  Johns.  363. 

J.  Parker  y  contra. 

By  Ck>urt,  Biohabdson,  0.  J.  This  is  a  very  plain  case.  In 
1815,  Samuel  Hamilton  and  Benjamin  Bemiss,  junior,  having 
all  the  title  to  the  demanded  premises  under  Benjamin  Bemiss, 
Benior,  the  mortgagor,  which  this  demandant  now  has,  as  their 
assignee,  brought  a  writ  of  entry  against  Elliot  and  Appleton, 
▼ho  then  had  all  the  title  under  the  mortgagee  which  this  ten- 
ant now  has,  and  Elliot  and  Appleton  disclaimed.  The  contest 
▼as  then  what  it  is  now,  if  any  contest  could  exist  in  the  case, 
a  contest  between  the  assignee  of  the  mortgagor  and  the  assignees 
of  the  mortgagee.  It  is  most  unquestionable  that  this  tenant 
can  not  now  set  up  any  title  under  the  mortgagee  against  his 
disclaimer:  Steams  on  Beal  Actions,  222. 

Bat  it  is  said  the  agreement  of  this  demandant  to  purchase 
all  the  right  of  Elliot  and  Appleton  sets  the  estoppel  at  large. 
Bat  the  law  is  not  so.  The  rule  is,  that  where  the  deed  refers 
to  a  generality,  the  party  may  aver  that  the  matter  to  which  the 
deed  refers  does  not  exist.  Thus  where  the  condition  of  an 
obligation  was  to  pay  all  legacies  which  J.  S.  had  devised  by 
his  will,  the  obligor  is  not  estopped  to  say  that  J.  S.  gave  no 
legacy  by  his  will:  3  N.  H.  209  {Carpenter  v.  Thompson,  14 
Am.  Dec.  348];  Moor,  420.  And  we  are  of  opinion  that  the 
agreement  of  this  demandant  to  purchase  all  the  right  of  Elliot 
and  Appleton  can  not  estop  him  to  say  thai  they  had  no  right, 
and  there  must  be  judgment  for  the  demandant. 


teoppKL  IBOX  DisOL^iXEB. — ^Tho  Bnpremo  conrt  of  Pennsylvania,  in 
OnAtjf  V.  Thomas,  56  Pa.  St.  35,  had  oooaaion  to  oonaider  the  effect  of  a  dis- 
cUiner  of  title  to  a  portion  of  the  premises  demanded  in  an  action  of  eject- 
meat  Judge  Agnew,  delivering  the  opinion,  says:  "It  was  a  written  con- 
Umaa  ni  record  to  avoid  farther  costs  in  the  prosecution  of  the  suit  against 
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[the  defendant].  As  to  that  part  of  the  land  which  he  difdaimed,  it 
uperates  as  an  ettoppel  by  record  in  this  aoit^  nnleea  withdrawn  or  anwmdftd 
hy  leave  of  the  oonrt" 

Okb  who  Causbb  BxaounoN  to  bk  Lkvud  on  his  own  properijp  by  rea 
•on  of  hia  declaration  that  it  belongs  to  the  judgment-debtor,  will  be  estopped 
to  set  up  his  title  thereto:  WelU  y.  Higgma^  13  Am.  Dec  23& 

Where  one  in  ignorance  of  his  title,  and  without  any  intent  todeoetTe,  and 
in  the  absence  of  gross  negligence,  disclaims  title  to  tract  of  land,  whereby 
another,  relying  upon  such  disclaimer,  porchases  the  hmd,  such  disdaimant 
will  not  be  estopped  from  setting  np  his  snbsequently  discovered  title: 
T.  DavUf  26  CaL  23.  In  regard  to  the  effect  of  ignorance  upon  an  estoppel, 
the  note  to  Starrs  v.  Barker,  10  Am.  Dec.  316b  One  who  has  disclaimed  title 
may  withdraw  the  disclaimer  and  assert  his  title,  so  long  as  no  one  is  injured 
thereby:  Friih  v.  Siler,  23  Ga.  666.  A  woman's  oovertore  is  no  bar  to  the 
•operation  of  the  estoppel  arising  from  her  disclaimer,  under  oatb^  of  title  to 
chattels:  Cool^  y.  SteOe,  2  Head,  605. 


Fabbab  v.  Fabbab. 

[i  Haw  HAMPsaaa,  19L] 

Ybm  Oahoilino  ov  a  Deed  does  not  revest  property  which  haa  oooe  passed 
by  transmutation  of  possession. 

Idbil — ^Bat  where  the  grantee  volnntarily,  and  without  any  miaapprefaenaion 
or  mistake,  consented  to  the  destruction  of  the  deed,  with  a  view  to  re- 
vest the  title,  neither  he,  nor  any  other  person  claiming  by  title  snbse- 
quently derived  from  him,  is  to  be  permitted  to  show  the  contents  of  the 
deed  so  destroyed. 

As  AoREEMENT  TO  CANCEL  A  Deed,  without  actually  eanoeUn^  ia  witiioat 
effect. 

Covenant.  Plaintiff  declared  on  the  breach  of  the  oorenant 
of  eeisin  in  a  deed  to  him  from  the  defendant,  and  dated  in 
1822;  alleging  as  a  breach  that  at  the  time  of  the  conveyance, 
the  latter  had  conreyed  an  undivided  half  to  one  Pierce.  It 
Appeared,  that  prior  to  the  plaintiff's  conveyance,  the  defend- 
ant had  executed  a  conveyance  of  an  undivided  half  to  Pierce; 
And  that  Pierce  had  reconveyed  the  same  in  mortgage  to  the 
defendant.  It  did  not  distinctly  appear  whether  the  defendant 
was  in  possession  when  he  conveyed  to  the  plaintiff  or  not 
Evidence  was  introduced,  showing  that  prior  to  the  conveyance 
to  the  plaintiff.  Pierce  had  told  the  defendant  that  he  would  not 
be  able  to  pay  the  purchase-money  for  the  land,  and  wished  to  have 
the  bargain  given  up,  and  that  they  verbally  agreed  to  give  it  np. 
After  Pierce's  death,  which  was  before  the  deed  to  the  plaintiff, 
the  mortgage,  and  the  notes  for  which  it  was  given,  were  foand 
Among  Pierce's  papers,  the  notes  being  canceled.    The  mort> 
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gage  was  obtained  from  the  widow,  and  pat  on  record  in  1826. 
It  did  not  appear  that  the  deed  from  defendant  to  Pierce  was 
redelivered  or  canceled.  Verdict  for  the  defendant,  subject  to 
the  opinion  of  the  court. 

Wilson,  Jan.  ^  and  J,  Parker,  for  the  defendant.  The  mort- 
gage was  never  canceled;  even  if  it  were  canceled,  that  fact 
▼onld  not  operate  to  revest  the  title:  Boisford  v.  Morehouse^  4 
Conn.  550;  GiJbert  v.  Bxdldey,  5  Id.  262  [13  Am.  Dec.  57]; 
ManhaJO,  v.  Fide,  6  Mass.  24  [4  Am.  Dec.  76];  Jackson  v.  Chatse, 

2  Johns.  84;  BoUUm  t.  Buhop  of  Carlisle,  2  H.  Bl.  264;  NeUhorpe 
▼.  Dorritigion,  2  Lev.  113. 

l^pham  and  Newton,  contra. 

By  Court,  Bigeabdson,  0.  J.  It  is  well  settled  that  the  can- 
eeling  of  a  deed  does  not  revest  property  which  has  once 
psBsed  under  it  by  transmutation  of  possession:  Jackson  v. 
Chase,  2  Johns.  84;  Marshall  y.  lUk,  6  Mass.  24  [4  Am.  Dec. 
76];  4  Bam.  &  Ad.  672;  Doe  v.  Bingham,  4  Bam.  &  Aid.  672; 

3  T.  B.  156;  2  H.  Bl.  263;  Woodward  v.  AsUm,  1  Yent.  296; 
Roe  V.  Archbishop  of  York,  6  East.  86;  NeUhorpe  v.  Dorrington, 
2  Lev.  113;  Shep.  Touch.  69,  70.  And  in  all  cases  a  mere  agree- 
ment to  cancel  a  deed  without  actually  canceling  it  is  without 
effect.  Thus  Shepherd  in  his  Touchstone,  70,  says:  '*  If  an  obli- 
gee deliver  up  an  obligation  to  be  canceled,  and  the  obligor  do 
fiot  afterwards  cancel  it,  but  the  obligee  happen  to  get  it  again 
into  his  bands  and  sue  the  obligor  upon  it,  the  obligor  hath  not 
soy  plea  to  avoid  it,  for  the  deed  remains  still  in  force." 

So,  in  Dana  v.  Newhall,  13  Mass.  498,  it  was  held  that  an 
agreement  to  cancel  a  deed,  by  which  real  estate  had  passed, 
did  not  revest  the  estate.  In  Cross  v.  Powell,  Cro.  Eliz.  483,  it 
was  held  that  '*  if  a  deed  be  delivered  to  be  canceled  to  the 
party  himself,  yet  if  it  be  not  canceled  and  the  other  gets  it  again, 
it  remains  a  good  deed."  There  are,  however,  cases  in  which 
an  actual  canceling  of  a  deed  by  which  land  has  passed,  will, 
in  effect,  revest  the  estate.  Thus,  where  A.,  being  seised  and 
possessed  of  lands  purchased  by  him  of  B.,  by  a  deed  only 
executed  but  not  recorded,  contracted  to  sell  the  land  to  C. , 
and  for  that  purpose  canceled  B.'s  deed,  who,  at  A.'s  request, 
toade  a  new  conveyance  to  C,  it  was  holden  that  O.'s  title  was 
valid,  notwithstanding  A.  continued  in  the  occupation  of  the 
land  jointly  with  G.  after  the  last  conveyance:  CommonweaUh  v. 
Dudley,  10  Mass.  408.    So,  in  Ibmson  v.  Ward,  1  N.  H.  9,  it 

1.  Can  not  be  found. 
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was  held  thai  an  nnrecoided  deed  of  land,  Yolnntarily  given  np 
and  canceled  by  the  parties  to  it  with  intent  to  revest  the  estate 
in  the  grantor  as  between  them  and  as  to  all  sabseqnent  claim- 
ants under  them,  operates  as  a  reconveyance,  and  revests  the 
estate  in  the  grantor. 

It  is  apprehended  that  in  these  cases  the  canceling  of  the 
deed  operates  like  a  reconveyance,  but  that  it  is  not  in  fact  to 
be  consider^  as  snch.  The  tme  ground  on  which  these  deda- 
ions  are  to  be  supported  is,  that  the  grantee,  having  voluntaxily 
and  without  any  misapprehension  or  mistake,  consented  to  the 
destraction  of  the  deed  with  a  view  to  revest  the  title,  neither 
he  nor  any  other  person  claiming  by  a  title  subsequently  de* 
rived  from  him,  is  to  be  permitted  to  show  the  contents  of  the 
deed  so  destroyed,  by  parol  evidence.  So  that,  in  fact,  there 
being  no  competent  evidence  that  the  land  ever  passed,  the 
title  is  to  be  considered  as  having  always  remained  in  the 
grantor. 

Such  being  the  law,  the  case  now  before  us  is  easily  settled. 
The  deed  from  the  defendant  to  Pierce  not  having  been  actually 
canceled,  remains  in  full  force.  The  same  is  true  of  the  mort- 
gage from  Pierce  to  the  defendant.  The  notes  given  by  Pierce 
for  the  land,  and  secured  by  the  mortgage,  having  been  given 
up  and  canceled  under  a  misapprehension  that  the  title  to  the 
land  was  revested  absolutely  in  the  defendant,  they  still  remain 
due.  It  is,  then,  very  dear  that  the  defendant  was  seised  of 
the  land  at  the  time  he  conveyed  to  the  plaintiff. 

The  right  of  Pierce's  heirs  to  redeem  may  be  an  incumbrance, 
for  which  the  plaintiff  may  have  a  remedy,  if  his  deed  contained 
a  proper  covenant  for  that  purpose,  whenever  he  shall  have 
extinguished  that  righL  But  in  this  case  we  are  of  opinion 
that  there  must  be 

Judgment  on  the  verdict. 

OANdUHa  Deed  dob  vot  Bevest  Titlb:  OUbeH  v.-  BitOdqh  ^  ^'^ 

Dec.  57. 


Spenoeb  v.  Blaisdell. 


[4  ITsv  Kahvoibs,  U6.1 
Bank  Bols  hat  be  Attachsd  and  sold  under  ezecation. 

AssuKPsrr.  It  appeared  that  the  plaintiff,  having  been  aiv 
rested  on  the  charge  of  forgery,  was  searched  and  seventy  dol- 
lars in  bank  bills  found  on  his  person.   The  defendant,  a  depntj 
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sheriff,  took  the  same,  promising  to  return  them  if  the  plaintiff 
was  acquitted.  He  was  acquitted,  but  the  surrender  of  the  bills 
ref  Qsed  on  the  ground  that  they  had  been  attached  in  the  de- 
fendant's hands  at  the  suit  of  creditors  of  the  plaintiff's  father, 
who  had  absconded.  It  further  appeared  that  prior  to  the  fa- 
ther's going  awaj  he  had  told  the  plaintiff,  a  minor,  to  sell  a 
yoke  of  oxen,  to  support  the  children  until  the  father's  return, 
and  that  he,  the  plaintiff,  might  keep  the  residue.  Verdict  for 
the  defendant,  subject  to  the  opinion  of  the  court 

Sheaf ts,  for  the  plaintiff. 

BeU,  contra. 

By  Court.  If  this  plaintiff  must  be  considered  as  the  mere 
Berrant  of  his  father  in  the  sale  of  the  cattle,  it  is  very  ques- 
tionable whether  this  action  can  be  supported:  1  Chit.  PI.  5;  1 
N.  H.  292;  1  H.  Bl.  84.  But  we  are  inclined  to  think  that  the 
case  shows  a  sufficient  interest  in  the  plaintiff  to  enable  him  to 
maintain  the  action.  Whatever  remained  after  the  children 
were  supported  until  the  father  shotdd  send  for  them  was  given 
to  the  plaintiff,  who  had  not  only  the  possession  of  the  money, 
but  an  interest  in  it.  And  it  seems  to  us  that  the  plaintiff  is 
entitled  to  recover,  unless  the  defense  which  is  interposed  shall 
be  found  to  be  a  good  answer  to  the  action. 

This  defense  is,  that  the  bills  which  the  defendant  took  from 
the  plaintiff  have,  since  he  received  them,  and  before  the  com- 
mencement of  this  action,  been  attached  as  the  property  of 
Benjamin  Spencer,  the  father.  We  entertain  no  doubt  that  be- 
tween this  plaintiff  and  the  creditors  of  Benjamin  Spencer,  the 
property  in  these  must  be  considered  in  Benjamin  Spencer,  the 
father.  The  money  was  raised  by  a  sale  of  his  property,  and 
was  to  be  applied  to  the  support  of  his  family.  The  plaintiff  was 
an  agent  of  his  father,  and  the  gift  of  the  surplus  to  the  plaintiff 
by  his  father  was  as  against  creditors  altogether  void:  Everett 
V.  Bead,  3  N.  H.  55. 

It  only  remains  to  inquire  whether  bank  bills  can  be  legally 
attached.  It  is  well  settled  that  mere  choses  in  action  are  not 
capable  of  being  seized  and  sold  on  execution :  The  Maine  Fire 
and  1/.  Insurance  Co.  v.  Weeks ^  7  Mass.  438;  Denton  v.  Livingston, 
9  Johns.  96;  Ingalis  v.  Lord,  1  Cow.  240;  Bogert  v.  Perry,  17 
Johns.  351  [8  Am.  Dec.  4111;  4  Johns.  41;  Perry  v.  Coates,  9 
Haas.  537.  And  it  has  been  made  a  question  whether  money 
could  be  seized  upon  execution:  Knight  v.  Briddle,  9  East,  48 ;i 

1.   XMglUr,0riddU,9Eaai,^ 
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Fieldhauae  v.  Cro/t,  4  Id.  510;  KnowUon  t.  BarOeU,  1  Pick. 
271. 

But  the  better  opiDiou  seems  to  be  that  money  may  be  seized 
upon  an  execution:  1  Cranch,  133;  12  Johns.  220;  6  Id.  167; 
Holmes  v.  Nuncosier,  12  Id.  896.^  And  bank  bills  axe  treated  as 
money:  Handy  v.  Dobbin,  12  Johns.  220;  12  Id.  896;  1  Ban. 
457;  Wrighi  v.  Beed,  3  T.  B.  554;  Warren  v.  Maim,  7  Johns.  476; 
Pickard  v.  Bankes,  18  East,  20;  Sawnders  v.  Oraham^  1  Kiel 
Gow,  121. 

It  is  very  clear  that  whatever  may  be  seized  and  sold  on  exe- 
cution may  be  attached,  and  we  are  of  opinion  that  there  must 

be 
Judgment  on  the  verdici 


Geapton  Bai^  v.  Kent. 


[i  Haw  HAMVcam,  9SL] 
Onx  who  Signs  a  Pbohissort  Note  as  Bubxtt,  although  it  does  not  ao  ap- 
appear  from  the  face  of  the  paper,  may  eetabliah  the  fact  hy  parol  evi- 
dence, as  agamst  one  having  notice:  hat  rach  sarety  will  be  treated  m  a 
principal  with  respect  to  thoee  who  have  no  notice  of  hia  real  character. 

Assumpsit  upon  the  following  promissoxy  note: 

**Oxford,  July  1,1823. 

"  For  value  received,  we  jointly  and  severally  proimse  the 

president,  directors  and  company  of  the  Grafton  Bank,  to  pay 

them  or  order  five  hundred  dollars  on  demand,  with  interest 

after  sixty  days. 

**  Aaboh  Halb. 

''  Thokas  Eest." 

The  defendant,  Kent,  offered  to  prove  that  he  signed  as 
surety  merely,  and  had  been  released  by  time  given  to  Hale. 
To  make  out  his  defense,  he  released  Hale,  and  called  him  as  a 
witness.  To  the  admission  of  the  evidence  the  plaintiffs  objected. 
The  objection  was  sustained,  and  a  verdict  taken  for  the  pLuat- 
iffs,  subject  to  the  court's  opinion. 

BeUy  for  tne  plaintiff. 

Woodbury,  contra. 

By  Court,  Bichabdsoit,  G.  J.  It  has  been  doubted  whether, 
in  an  action  of  debt  upon  a  bond  in  which  the  obligors  an 
bound  jointly  and  severally,  a  court  of  law  could  decide  upoi 

1.    Holmet  ▼.  A'wieoito',  12  Johoa.  800. 
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an  avennent  that  one  of  the  obligors  put  his  seal  to  the  instm* 
rneot  as  a  surety,  when  it  did  not  appear  to  be  true  on  the  face 
of  the  bond:  BiirU  v.  7%e  Untied  States,  1  Gall.  32;  2  Yes.  jun. 
540;  7  Johns.  337. 

In  many  of  the  cases,  where  the  rights  and  liabilities  of 
sureties  have  been  discussed,  they  have  appeared  as  suretiea 
upon  the  face  of  the  instrument.  In  some  instances,  it  has  been 
expressly  stated  that  they  were  sureties.  In  other  cases,  it  has- 
appeared  by  the  nature  of  the  contract:  The  Commissioners  t. 
Ross,  3  Binn.  520  [6  Am.  Dec.  383];  Davey  v.  Prendergrass,  6  B. 
&  A.  187;  Wright  Y.  Eussel,  3  Will.  530;  2  Pick.  223;  1  T.  R.  291, 
note;  9  Mass.  267;  2  Gai.  Oas.  57;  2  Saund.  411;  1  T.  B.  287;  a 
East,  484;  4  Bos.  &  P.  34;  5  Id.  174;  7  Johns.  332;  1  Bos.  &  P. 
419;  10  East,  34;  3  N.  H.  231;  15  Johns.  433;  5  B.  &  A.  187;  & 
Taun.  379;  10  Johns.  587;  17  Id.  384;  1  Taun.  159;  2  Bos.  &  P. 
61;  15  East,  617;  3  Bos.  &  P.  363;  5  Taun.  319;  4  Id.  456;  Sam-^ 
udl  Y.  Ebwarlh,  3  Meriv.  272.  In  the  case  of  Orme  v.  Young,  1 
Holt,  84,  the  defendant  pleaded  that  he  entered  into  the  bond 
as  a  surety;  but  it  does  not  appear  whether  it  was  apparent  on 
the  face  of  the  instrument  that  he  was  a  surety.  The  same  re- 
mark is  applicable  to  the  case  of  Pain  v.  Packard,  13  Johns.  174 
[7  Am.  Dec.  369]. 

In  the  case  of  Tovmsend  v.  Riddle,  2  N.  H.  448,  the  character 
of  the  surety  was  not  disclosed  on  the  face  of  the  contract;  but 
the  question  whether  it  was  competent  to  Biddle  to  show  that  he 
was  in  fact  a  surety,  was  not  settled  in  that  case.  The  case  of 
StraUon  t.  Rastal,  2  T.  B.  366,  was  assumpsit  brought  to  re- 
oorer  back  money  which  had  been  paid  for  an  annuity  bond 
made  by  Bastal  and  one  Avame,  and  which  had  become  void. 
It  appeared  that  Bastal  and  Avame  gave  a  joint  receipt  for  the 
money,  but  Bastal  showed  that  he  was  only  a  surety  and  re- 
ceiyed  no  part  of  the  money,  and  was  held  not  to  be  liable. 
Bat  in  that  case  the  bond  was  void. 

The  case  of  WeUs  v.  Oirling,  8  Taun.  737,  is  more  directly  in 
point.  To  support  a  money  count,  the  plaintiff  offered  in  evi- 
dence a  note  of  which  the  defendant  was  one  of  the  makers. 
The  defendant  showed  that  there  had  been  no  antecedent  deal- 
ings between  him  and  the  plaintiff,  and  that  he  signed  the  noto 
as  a  surety  only,  and  this  was  held  to  be  a  good  answer  to  the 
action.  If  in  such  a  case  it  was  competent  to  the  defendant  to 
show  that  he  was  only  a  surety,  it  is  difficult  to  imagine  any 
good  reason  why  a  defendant  should  not  be  permitted  to  da 
the  same  thing  when  material  where  the  count  was  upon  the 
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note  itself.  If  it  was  competent  to  the  defendant  there  to  saj, 
**  I  am  onlj  a  surety,  and  if  you  recover  the  money  of  me  at 
all,  you  must  recover  upon  the  contract  I  made;"  it  most  be 
very  strange  if  in  this  case  the  defendant  is  not  at  liberty  to 
say,  ^'I  am  a  surety,  and  you  have  so  conducted  towards  me 
that  I  am  by  law  discharged." 

And  we  are  on  the  whole  of  opinion  that  the  rule  is,  where  a 
maker  of  a  note,  who  has  signed  as  a  surety,  does  not  appear 
on  the  face  of  the  paper  to  be  a  surety,  he  is  to  be  couBidered 
and  treated  as  a  principal  with  respect  to  all  those  who  have  no 
notice  of  his  real  character;  but  that  wherever  it  is  material,  a 
defendant  may  show  by  extrinsic  evidence  that  he  made  the 
note  as  a  surety  only,  and  that  it  was  known  to  the  plaintiff 
that  he  was  only  a  surety. 

Verdict  set  aside,  and  a  verdict  entered  for  the  defendant 
and  judgment. 

When  Afpabent  Principal  mat  show  HnffiWiT  to  bb  a  SuBirr.— 
As  agamst  a  creditor  having  notice  of  the  tnie  reUtion  of  the  partieip  ooo 
apparently  a  principal  in  a  written  oblij^tion  may  show,  by  parol,  that  he  ii 
bnt  a  surety,  and  he  will  be  entitled  to  the  privileges  of  that  character. 
This  question  has  often  arisen  in  cases  similar  to  the  principal  one,  where 
two  or  more  have  signed  their  names  to  a  promissory  note.  The  weight  of 
authority  is  to  permit  the  one  in  fact  a  surety,  and  known  so  to  be^  to  set  up 
the  fact  in  defense,  where  the  holder  has  so  treated  with  tho  other  maker  u 
to  entitle  the  surety  to  be  released.  This  defense  is  available  at  law  as  well 
as  in  equity,  and  may  be  supported  by  parol  testimony.  It  may  be  invoked 
where  the  creditor,  without  the  surety's  consent,  has  given  an  extensioa  d 
time  to  the  principal,  has  released  any  rights  against  him  to  which  the  sarety 
would  have  been  subrogated,  or  has  omitted  to  sue  him  upon  a  request  by 
the  surety  so  to  do:  Mariners'  Bank  v.  AhboU,  28  Me.  280;  Lime  Rock  Beak 
V.  MalleU,  34  Id.  547;  S.  C,  42  Id.  349;  Cummings  v.  Litile,  45  Id.  183; 
Higdon  v.  Bailey,  26  Ga.  426;  MeCarter  v.  Turner,  49  Id.  309;  Steiaari  t. 
Parker,  65  Id.  656;  Fraaer  v.  MeConneU,  23  Id.  368;  Kelly  v.  OiUeBpie,  12 
Iowa,  55;  Corielle  v.  Allen,  13  Id.  289;  Bruce  v.  Edwards,  1  Stew.  (Ala.)  11; 
Bank  at  Mobile  ▼.  Jamee,  9  Ala.  949;  Murray' y,  Oraham,  29  Iowa,  520; 
Fhjnn  v.  Mudd,  27  Id.  323;  Kennedy  v.  Evans,  31  Id.  258;  Bogers  v.  School 
Trustees,  46  Id.  428;  Jones  v.  Fleming,  15  La.  Ann.  522;  Coais  v.  Swindle,  SS 
Mo.  31;  Mechanics*  Bank  v.  Wright,  53  Ma  153;  Bank  qf  St.  Albans  v.  Smith, 
30  Vt.  148.  But  there  are  courts  which  maintain  that  the  fact  of  soretyship 
can  not  thus  be  shown  by  parol:  Shriver  v.  Lovejoy,  32  CaL  574;  Bull  v.  AlUn, 
19  Conn.  101;  Hendrickson  v.  Hutchinson,  29  N.  J.  L.  (51>ntch6r)  180.  And 
others  which  do  not  permit  this  defense  of  suretyship  to  be  made  at  lav: 
Kerr  v.  Baker,  Walker,  140;  Farrington  v.  OaUaway,  10  Ohio,  543.  Tbe 
supreme  court  of  Texas  has  decided,  in  Stroop  v.  McKetme,  38  Tex.  188; 
that  neither  party  to  a  note  can  escape  liability  as  principal,  without  all^ 
ing  and  proving  that  the  payee  or  holder  thereof  had  full  knowledge  of  tbs 
fact  that  he  signed  the  same  as  security,  and  not  as  principal;  and  that  lbs 
payee  or  holder  consented  to  take  the  note,  holding  him  aa  aeouitj  oo]j. 
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The  rapreme  court  of  New  York,  in  Hvbhard  v.  Cfumey,  64  N.  Y.  457,  in 
an  elaborate  opinion  considered  this  qnestion,  taking  notice  of  the  reasons 
niged  by  those  cases  which  do  not  recognize  the  generally  prevailing  rule  of 
the  admissibility  of  parol  evidence  to  show  one  to  be  a  surety  who  signed  as 
a  principal,  as  against  one  having  notice  of  that  fact.  The  action  was  on  a 
promissory  note  in  form,  "I  promise  to  pay,"  and  signed  by  two  persons. 
!nie  defendant  alleged  that  he  signed  as  surety.  The  opinion  was  delivered 
by  Chief  Justice  Church:  ''The  first  question  presented  is,  whether  it  is 
competent  for  one  of  two  makers  of  a  promissory  note  to  prove  by  parol  that 
he  signed  the  note  as  surety,  for  the  purpose  of  enabling  him  to  interpose  a 
defense,  that  he  was  discharged  by  an  extension  of  time  given  to  the  principal 
debtor  with  knowledge  of  the  suretyship.  Recently  in  the  supreme  court  it 
has  been  expressly  decided  in  OampbeU  v.  Tate,  7  Lans.  370,  that  such  evi- 
dfiuee  was  incompetent,  and  this  was  followed  in  Benjamin  v.  Arnold^  5  T.  & 
€.64. 

"The  question  is  of  great  practical  importance  and  frequently  arises,  and 
there  should  be  no  delay  in  having  a  final  adjudication  upon  it  by  this  court. 
The  ground  of  the  objection  is  that  such  evidence  tends  to  vary  the  terms  or 
legal  effect  of  the  written  instrument.    It  must  be  confessed  that  there  is 
some  confusion  in  the  authorities  upon  the  subject,  but  an  examination  of  them 
abows  that  it  is  caused  by  doubts  entertained  by  some  of  the  courts  in  Eng- 
land and  in  this  country,  first  whether  a  defense  of  this  character  could  be 
set  up  in  a  court  of  law,  and  when  that  point  was  yielded,  whether  parol  evi- 
dence of  suretyship  was  competent  in  a  court  of  law  for  the  purpose  of 
establishing  the  defense.    These  points  troubled  the  courts  in  this  state  at 
an  early  day.    In  Tfie  People  v.  Jansen^  7  Johns.  331,  the  fact  of  suretyship 
appeared  and  was  admitted,  and  the  court,  while  adjudging  that  the  rule  for 
discfaaiging  a  surety  was  the  same  at  law  as  in  equity,  queried  whether  the 
fact  of  suretyship  could  be  proved  in  a  court  of  law.    But  in  King  v.  Baldwin, 
17  Johna.  384,  Spencer,  C.  J.,  in  dissenting  from  the  opinion  of  Lord  Lough- 
btffough,  in  Beea  v.  Berrington,  2  Yea.  jun.  542,  that  when  the  form  of  the 
security  bound  the  principal  and  surety,  jointly  and  severally,  the  security 
could  not  aver  that  he  is  only  bound  as  surety,  except  in  equity,  said:  *  Now 
we  could  not  assent  to  his  lordship's  proposition,  that  the  fact  of  a  man's  be- 
ing bound  as  security  could  not  be  averred  at  law  if  it  becomes  material  to  a 
legal  inquiry,  for  we  understand  the  rules  of  evidence  to  be  the  same  in  both 
courts.'     At  a  later  day  in  Artdier  v.  Douglass,  6  Denio,  509,  Beardsley,  J., 
while  unable  to  find  in  the  decisions  any  valid  reason  for  not  receiving  the 
evidence  at  law,  as  well  as  in  equity,  hesitated  in  deciding  that  there  was  no 
resson.     He  said:    *The  fact  when  ascertained,  if  sufficient  in  equity,  is 
equally  valid  as  a  legal  defense.     The  doubt  is  as  to  the  reception  of  parol 
evidence  to  prove  the  fact  in  a  court  of  law.'    So  in  New  Jersey,  in  Pintard 
T.  Davi%  1  Zab.  632,  there  were  two  opinions;  one  maintaining  that  such 
evidence  could  not  be  admitted  in  a  court  of  law,  and  the  other  expressed 
doubts  whether  it  might  not,  but  maintained  that  the  facts  alleged  in  that 
case  did  not  constitute  a  defense  either  at  law  or  in  equity. 

"There  never  has  been  any  dispute  that  such  evidence  was  admissible  in 
a  court  of  equity:  3  Paige,  614;  12  N.  Y.  465;  2  Am.  Lead.  Cas.  (5  ed.)  443, 
456.  Under  the  code,  section  150,  equitable  defenses  are  permitted  in  ac- 
tions at  law,  and  this  would  seem  to  obviate  the  difficulty  supposed  previously 
to  exist,  both  in  setting  up  the  defense  and  in  receiving  any  evidence,  which 
in  a  court  of  equity  is  admissible  to  sustain  it.  This  was  so  held  in  England, 
where  the  admissibility  of  such  evidence  in  a  court  of  law  has  been  regarded. 
Am.  Dkc.  Vol..  Xyn— 37 
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at  timeB,  with  disfavor,  in  the  case  of  Cfreenongh  v.  McClelland,  105  R  C.  L 
43S,  under  a  statate  anthorizing  equitable  defenses  in  actions  at  Uv:  7  EL 
A  BL  431.  Whatever  might  have  been  the  distinction  between  each  eTidence 
at  law  and  in  equity,  under  the  old  system  (and  I  have  examined  in  vain  to 
find  any  good  reason  for  the  distinction),  there  can  be  none  ia  oonrts  of  both 
legal  and  equitable  cognisance,  and  in  respect  to  evidence  to  snstsin  a  de- 
fense expressly  permitted  in  actions  at  law.  The  general  rules  of  eTidence 
are  the  same  at  law  as  in  equity;  and  it  is  no  more  competent  to  vary  the 
terms  of  a  written  instmment  by  parol  evidence  in  equitable  actions,  than  in 
those  strictly  legal,  unless  in  exceptional  cases,  for  the  purpose  of  maintaining 
an  action  or  defense  under  some  recognized  head  of  equitable  jurisdiction. 

"The  confusion  and  apparent  conflict  in  the  authorities  must,  I  think, 
have  originated  in  the  idea  that  defenses  of  this  character  were  equitable  in 
their  nature,  and  could  only  be  available  in  a  court  of  equity.  When  it  wm 
conceded  that  they  were  equally  available  in  a  court  of  law,  it  is  difficult  to 
find  a  reason  for  excluding  the  same  evidence  at  law  that  is  admissible  in 
equity.  However  this  may  be,  and  without  invoking  any  equitable  rale,  s 
conclusive  answer  to  the  objection  to  this  evidence  in  any  court,  in  my  opin- 
ion is,  that  it  does  not  tend  to  alter  or  vary  either  the  terms  or  legal  effect  of 
the  written  instrument.  The  contract  was  in  all  respects  the  same,  whether 
the  defendant  was  principal  or  surety.  In  either  case,  it  was  an  absolnte 
promise  to  pay  one  thousand  dollars,  one  day  after  date,  nothing  more  and 
nothing  less.  There  is  neither  condition  nor  contingency.  It  would  hsTs 
been  precisely  the  same  contract  if  the  defendant  had  added  the  word  'snrety' 
to  his  name.  The  addition  of  that  word  would  not  have  varied  it  in  the 
slightest  degree.  The  only  service  it  would  have  performed  would  have  been 
to  give  notice  to  the  other  party  of  the  fact.  If  this  is  shown  aliunde,  it  is 
equally  e£fective.  There  is  nothing  inconsistent  in  the  instrument  with  the 
fact  that  the  defendant  signed  as  surety,  as  in  10  Peters^  263,  where  the  vat- 
ties  bound  themselves  in  terms  as  principals.  The  fact  is  collateral  to  the 
contract,  proving  simply  the  relation  of  the  parties.  It  is  an  extrinsic  cir- 
cumstance, not  afiecting  the  contract  made,  but  which  operates  when  knowl- 
edge of  it  is  brought  home  to  the  creditor,  to  prevent  him  from  changing  the 
contract  or  making  a  different  one  with  the  principal  debtor,  without  the 
consent  of  the  surety,  or  from  releasing  any  security  held  for  the  payment  of 
the  debt,  and  imposes  the  duty  of  enforcing  the  contract  when  due,  upon  re- 
quest of  the  surety.  The  right  to  do  these  acts,  or  omit  to  perform  such  daty, 
in  no  legal  sense,  belongs  to  or  is  included  within  the  terms  or  legal  eflfect  of 
the  contract. 

"The  prohibition  results  from  the  relation  of  the  parties.  Nor  is  there  any 
hardship  upon  the  creditor  in  this  rule.  If  the  word  'surety'  had  been 
added  to  the  name  of  the  defendant,  it  is  conceded  that  the  defense  sought 
to  be  interposed  would  be  available  in  any  court;  and  yet  that  word,  as  ve 
have  seen,  would  not  affect  the  contract  The  fact  proved  by  extrinsic  eri- 
dence,  and  that  the  creditor  had  knowledge  of  it,  is  as  potent  as  if  added  to 
the  name  of  the  surety;  and  it  is  potent,  not  in  varying  the  contract,  but  in 
imposing  certain  duties  and  obligations  upon  the  creditor  in  his  subseqnent 
dealings  with  the  principal  debtor  in  respect  to  the  contract.  These  viewa 
appear  to  me  to  be  palpably  correct  upon  general  principles,  and  they  are 
sustained  by  a  decided  weight  of  authority,  and,  if  the  distinction  between 
the  different  courts  is  ignored,  as  I  think  it  should  be,  by  a  uniform  current 
of  authority."  In  the  exhaustive  note  of  the  editors  of  2  Am.  Lead.  Caaes, 
441,  et  eeq,  (5  ed.),  and  in  Brandt  on  Suretyship,  sec  17>  efseg.,  similar 
oonolusions  are  reached. 


Nov.  1827.]  MoBSE  t;.  Shattuge.  419 

The  same  principles  have  been  also  applied  to  instraments  under  seal. 
One  of  the  makers  of  a  joint  note  under  seal:  Rogers  v.  School  TrvsteeSf  46 
DL  428;  and  of  a  joint  and  several  note  under  seal.  Fowler  v.  Alexander,  I 
Hftiskell,  425;  one  of  two  obligors  in  a  joint  and  several  bond:  Creigh  v. 
ffedrick,  5  W.  Va.  140;  and  one  of  two  lessees  in  a  lease  sued  in  debt  for 
h(^ding  over:  Kennebec  Bank  v.  Turner ,  2  GreenL  42,  were  each  permitted  to 
show,  by  paml,  the  actual  capseity  in  which  he  became  a  party  to  the  obli- 
gation. 

As  the  role  is  established  to  prevent  a  creditor  from  taking  advantage  of 
the  position  of  the  surety  by  ignoring  a  relation  known  to  exist,  it  is  not 
neoeaaary  that  the  creditor  should  have  knowledge  of  the  true  character  of 
the  saiety  at  the  time  the  obligation  was  executed.  It  will  be  sufficient  if 
he  have  each  knowledge  when  he  committed  the  act  which  the  surety  corn- 
plsins  of,  as  working  his  release:  Bank  of  Missouri  v.  Matson,  26  Mo.  243; 
Ltatman  v.  Ifiehols,  15  Iowa,  161;  Wheat  v.  KendaO,  6  K.  R  504;  Smith  v. 
Skeldtuy  35  Mich.  42;  PooUy  v.  Harradine,  7  EIL  &  BL  431;  Wyihes  v.  La- 
homchere^  3  De  6.  &  J.  593.  Chief  Justice  Baldwin,  in  Lauman  v.  Nichols^ 
15  Iowa,  161,  speaking  of  the  application  of  the  rule  to  an  indorsee  of  a  note, 
who  did  not  have  notice  when  he  took  it  of  the  relationship  of  principal  and 
surety  between  the  makers,  but  who  gave  time  to  one  of  them  after  being 
informed  thereof,  stated:  "The  principle  obtains  for  the  protection  of  the 
sureties,  and  the  holders  of  such  notes,  knowing  their  relation,  should  avoid 
sny  act  endangering  their  rights;  and  we  are  unable  to  perceive  the  distinc- 
tion as  to  w^hen  the  knowledge  of  such  relation  was  obtained,  whether  before 
or  after  the  purchase,  so  that  it  was  known  before  the  extension  was  made.*' 
And  according  to  Cummings  v.  Little^  45  Me.  183,  notice  to  the  creditor  may 
be  either  express  or  implied. 

The  law  upon  this  subject  now  prevailing  in  Califomia  is  to  be  found  in 
section  2832  of  the  Civil  Code,  which  is  as  follows :  **  One  who  appears  to  be 
a  principal^  whether  by  the  terms  of  a  written  instrument  or  otherwise,  may 
show  that  he  is  in  fact  a  surety,  except  as  against  persons  who  have  acted  on 
the  fioth  of  his  apparent  character  of  principal." 
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[4  Nsw  HAKPsmBS,  329.] 

A  CoHaiDERATioH  EXPRESSED  IN  A  Deed  cau  not  be  contradicted  for  the 
purpose  of  defeating  the  conveyance,  except  in  cases  of  fraud. 

Idbc. — ^To  Ascertain  the  Damages  for  the  breach  of  the  covenant  of  seisin 
in  a  deed,  the  true  consideration  may  be  shown  by  parol,  notwithstand- 
ing a  different  consideration  is  expressed  in  the  deed. 

CSoTEHAirr  broken.  Verdict  for  the  plaintiff.  The  question 
reaerved  was  in  regard  to  the  measure  of  damages  for  the  breach 
of  the  coTenant  of  seisin  in  defendant's  deed  to  the  plaintiff, 
the  consideration  being  expressed  in  the  instrument  as  nine 
hundred  dollars,  but  found  by  the  jury  to  be  in  reality  but  one 
hundred  dollars. 

GoodaU,  for  the  defendant. 

BeQ,  contra. 
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BiCHABDSON,  C.  J.  It  seems  to  me  to  be  well  settled  as  a 
general  rule  that  in  a  court  of  law  when  a  consideration  of 
money  is  expressed  to  have  been  paid  in  a  deed  made  for  the 
purpose  of  conveying  land,  the  law  will  permit  no  averment  to 
the  contrary:  Fisher  v.  Smith,  Moor,  569;  Shep.  Touch.  223; 
Phillips  Ev.  424.  It  has  been  held  in  some  cases  that  if  a  par- 
ticular consideration  be  expressed  in  a  deed,  no  other  consid- 
eration can  be  averred:  Glarkon  v.  Hanway,  2  P.  Wms.  203; 
Schermerhom  v.  Vanderheyden,  1  Johns.  139  [3  Am.  Dec.  304]; 
ffawes  V.  Barker,  3  Id.  606;  2  W.  Bl.  1249;  Maigley  v.  Hauer, 
7  Johns.  341;  2  Go.  76.  In  other  cases  it  has  been  held  that 
any  consideration  not  inconsistent  with  that  expressed  in  the 
deed  may  be  averred:  Phil.  Ev.  424,  426;  JUUdway's  case,  1  Co. 
175;  Bedell's  case,  7  Id.  133.*  These  authorities  may  be  proba- 
bly all  reconciled  by  adverting  to  the  different  purpose  for 
which  an  attempt  has  been  made  to  show  other  considerations 
than  those  expressed  in  the  deed,  and  to  the  different  species 
of  considerations  which  have  been  expressed  in  the  deeds. 

It  is  perfectly  well  settled  that  a  consideration  expressed  in 
a  deed  can  not  be  disproved  for  the  purpose  of  defeating  the 
conveyance,  unless  it  be  on  the  ground  of  fraud.  Thus,  where 
a  consideration  of  money  is  expressed  in  a  deed  of  bargain  and 
sale,  no  averment  is  admissible  that  no  money  was  paid,  in 
order  to  show  that  nothing  passed  by  the  deed  for  want  of  a 
consideration  of  money:  WUt  v.  Franldin,  1  Binn.  502.  Bat 
for  other  purposes  the  acknowledgment  of  the  receipt  of  money 
in  a  deed  may  be  contradicted.  Thus,  in  Kip  v.  Deniston,  4 
Johns.  23,  it  was  decided  that  where  two  trustees  for  the  sale  of 
an  estate  joined  in  a  conveyance,  and  both  acknowledged  the 
receipt  of  the  consideration  money,  but  the  money  went  into 
the  hands  of  one  of  the  trustees,  the  other  was  not  answerable 
for  the  money  so  received  by  his  co-trustee,  and  misapplied. 

In  Shephard  v.  Little,  14  Johns.  210,  it  was  decided  that  vhere 
the  consideration  of  a  conveyance  was  expressed  in  the  deed 
and  that  it  was  paid,  parol  evidence  was  notwithstanding  ad- 
missible to  show  that  it  was  not  paid.  So  in  Wilkinson  v.  ScoU, 
17  Mass.  249,  it  was  decided  that  an  action  lay  for  the  grantor 
of  land  against  the  grantee  for  part  of  the  consideration  ex- 
pressed in  the  deed  to  have  been  paid,  which  the  defendant  by 
mistake  failed  to  secure  or  pay.  And  Parker,  C.  J.,  in  that 
case,  said:  ''A  man  is  estopped  by  his  deed  to  deny  that  he 
granted  or  that  he  had  a  good  title  to  the  estate  conveyed,  bat 

1.  7  Ooke.  40. 


^^ 
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he  is  not  boond  by  the  consideration  expressed,  because  that  is 
known  to  be  arbitrary,  and  is  frequently  different  from  the  real 
consideration  of  the  bargain." 

And  we  are  of  opinion  in  this  case  that  although  the  receipt 
of  the  payment  of  the  consideration  expressed  in  a  deed  can 
not  be  contradicted  for  the  purpose  of  defeating  the  convey- 
ance, yet  for  the  purpose  of  ascertaining  the  damages  to  which 
a  plaintiff  may  be  justly  entitled  for  the  breach  of  the  covenant 
of  seisin  in  a  deed,  the  true  consideratian  may  be  shown,  not- 
withstanding a  different  consideration  is  expressed  in  the  deed. 
The  plaintiff  ia,  therefore,  entitled  to  judgment  for  one  hundred 
dollars  and  interest. 


Habbis  V.  Rand. 

[4  Nxw  Hakpihibb,  200.] 

For  TaAHSPOBXiNO  Goods  to  an  Intsrmediatb  Ponir,  the  carrier  can  not 
recover  freightage,  unleas  the  goods  were  actually  delivered  and  actually 
received. 

AssuHFsrr  to  recover  for  the  transportation  of  one  hundred 
and  sixty-six  and  one  half  bushels  of  salt.  Verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  upon  the  following 
facts:  The  defendant  delivered  to  the  plaintiff,  at  Hartford, 
Connecticut,  a  large  quantity  of  salt,  to  be  transported  from 
that  place  to  Haverhill,  in  this  state,  and  there  delivered  to  the 
defendant,  at  Kimball's  Landing.  When  the  plaintiff  arrived 
at  Sugar  river,  the  defendant  met  him,  and  said  that  he  was 
afraid  that  the  plaintiff  could  not  reach  the  landing,  the  river 
being  frozen,  and  that  he  must  go  up  as  far  as  he  could,  aud 
then  land  the  salt  in  the  most  convenient  place.  When  the 
plaintiff  arrived  at  McDofSe's  ferry,  thirteen  miles  below  the 
landing,  the  river  was  found  to  be  so  frozen  that  he  could 
proceed  no  further  in  his  boat.  The  salt  was  then  placed  on 
the  shore  under  the  care  of  two  boatmen,  and  word  sent  to  the 
defendant.  That  night  the  river  was  so  obstructed  with  ice 
that  the  current  changed  its  course,  and  swept  away  the  one 
hundred  and  sixtynsix  and  one  half  bushels  of  salt.  The  de- 
fendant accepted  the  salt  remaining  the  next  day,  and  paid  the 
freightage  for  it.  The  question  was,  whether  he  also  was  lia- 
ble  for  the  freightage  of  the  salt  that  was  lost. 

GoodaU  and  BeU,  for  the  plaintiff.  y 

J.  SmiUh,  contra. 
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KioHABDSON,  C.  J.  This  is  a  very  clear  case.  The  contract 
between  the  parties  was,  that  the  plaintiff  should  traDsport 
the  salt  from  Hartford  to  Haverhill.  On  this  contract  the 
plaintiff  has  no  right  of  action,  because  it  has  not  been  per- 
formed on  his  part. 

But  it  is  contended  that  there  was  an  agreement  on  the  part 
of  the  defendant  to  receive  the  salt  at  any  place  whore  the 
plaintiff  might  be  compelled  to  land  it,  and  that  as  the  plaintiff 
was  compelled  to  land  it  at  McDuffie's  ferry,  and  did  actuallj 
land  it  there,  an  implied  promise  arises  to  pay  for  the  freight 
of  all  the  salt  to  that  place.  In  examining  this  ground 
on  which  the  plaintiff  rests  his  claim,  we  shall  take  it  for 
granted  that  it  was  the  understanding  of  the  parties  that  the 
defendant  should  receive  the  salt  at  any  place  where  the 
plaintiff  might  be  compelled  to  land  it,  and  proceed  to  inquire 
whether,  if  such  were  the  understanding  of  the  parties,  the 
action  can  be  maintained. 

Where  there  is  a  special  contract  to  cany  goods  from  one 
port  to  another,  if  the  owner  accept  his  goods  at  an  interme- 
diate port,  such  acceptance  is  held  to  raise  an  implied  promise 
to  pay  a  pro  rata  freight:  Post  v.  Robertson^  1  Johns.  24;  Cook 
V.  Jennings,  7  T.  R.  381;  Liddard  v.  Lopes,  10  East,  526; 
Shields  v.  Dams,  6  Taun.  75;  ScoU  v.  Lidey,  2  Johns.  336; 
Mulloy  V.  Backer,  5  East,  316;  Christy  v.  Bow,  1  Tann.  300; 
Abbot  on  Shipping,  335;  Luke  v.  Lyde,  2  Burr.  882;  Boccas, 
71.  The  ground  on  which  this  rule  rests  is  that  the  owner  who 
receives  the  goods  at  an  intermediate  port  has  the  benefit  of 
the  transportation  to  that  place,  and  this  benefit  is  the  founda- 
tion of  the  implied  promise.  Besides,  it  is  to  be  presumed  that 
if  the  goods  were  not  accepted  at  the  intermediate  port,  the 
carrier  would  convey  them  to  the  destined  port,  and  earn  hia 
whole  freight.  But  an  agreement  to  accept  the  goods  at  an 
intermediate  port,  is  not  for  this  purpose  tantamount  to  an 
actual  acceptance  of  the  goods.  To  raise  an  implied  prpmise 
to  pay  a  pro  rata  freight,  the  goods  must  be  actually  delivered 
and  actually  received.  Until  this  is  done,  the  owner  can  not  be 
considered  as  having  received  any  benefit  from  the  transporta- 
tion. 

In  this  case,  Band  never  received  the  salt.  It  was  lost  be- 
fore it  could  be  delivered  to  him.  He  has  received  no  advantage 
from  the  labor  of  the  plaintiff  in  transporting  the  salt  which 
has  been  lost,  and  there  is  nothing  on  which  to  ground  an  im- 
plied promise  to  pay  for  that  labor.r    If  the  defendant  had  ao- 
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taallj  received  the  Bait,  he  would  have  been  liable  for  the 
freight,  although  it  might  have  been  lost  the  next  moment. 
The  acceptance  of  the  goods  is  the  very  substance  of  the  im- 
plied contract.  The  defendant  agreed  to  receive  the  goods  at 
any  place  where  the  plaintiff  might  be  compelled  to  stop.  But 
iLe  salt  has  never  been  received  by  the  defetidant  at  any  place. 
The  landing  of  the  salt  atMcDuffie's  ferry  can  not  be  considered 
as  a  delivery  to  the  defendant.  It  still  remained  in  the  custody 
of  the  plaintiff  until  lost. 

We  are  of  opinion,  that  upon  the  case  stated,  the  verdict  can 
not  be  sustained,  and,  of  course,  there  must  be 

A  new  trial  granted. 

At  the  May  Teric,  1829, 4  K.  H.  555,  the  case  came  before  the  court  again,  on 
the  new  trial,  the  additional  fact  being  introdnced,  that  the  defendant  agreed  to 
aocept  the  aalt  at  any  intermediate  point  where  the  plaintiff  might  be  com- 
pelled to  land  it.  A  verdict  was  taken  for  the  plaintiff  by  consent,  subject 
to  the  opinion  of  the  conrt,  which  was  pronoanced  as  follows: 

"  We  have  given  an  opinion  in  this  case  on  a  former  occasion,  and  the  only 
change  in  the  statement  of  facts  which  a  new  trial  has  prodnced  is,  that  it 
now  appean  the  defendant  agreed  to  receive  the  salt  at  any  place  where  the 
plaintiff  might  be  compelled  to  stop.  Upon  the  case,  as  before  stated,  we  are 
of  opinion,  that,  as  the  plaintiff  had  agreed  to  convey  the  salt  to  Kimball's 
landing,  he  could  not  be  entitled  to  freight  by  carrying  it  to  any  place  below 
that  landing,  unless  the  defendant  actually  accepted  it  at  a  place  below.  And 
we  think  the  law  of  the  case  is  not  changed  by  the  new  circumstance  now 
introduced  into  the  statement.  A  previous  agreement  to  accept  at  a  different 
place  from  that  mentioned  in  the  original  contract,  was  not  such  an  accept- 
ance as  entitled  the  plaintiff  to  freight.  It  changed  the  place  of  delivery, 
and  made  a  delivery  at  another  place  equivalent  to  a  delivery  at  Kimball's 
landing.  It  in  fact  made  McDu£Se*s  ferry  the  place  of  delivery.  But  it  was 
not  enough  that  the  salt  was  carried  to  the  place  of  delivery.  The  contract 
was,  that  the  plaintiff  should  not  only  carry,  but  deliver.  And  he  was  not 
entitled  to  freight  until  the  contract  was  performed  on  his  part,  by  an  actual 
delivery:  Abbot  on  Shipping,  308;  Lane  v.  Penntman,  4  Mass.  91.  It  is  well 
settled,  that  a  carrier  is  responsible  for  goods  until  they  are  actually  deliv- 
ered, and  a  mere  landing  of  the  goods  is  no  delivery.  The  delivery  of  the 
goods  is  as  much  a  part  of  his  duty  as  the  carriage:  Ostrander  v.  Brown.,  15 
Johns.  39  [8  Am.  Dec.  211];  OoJden  v.  Manning,  3  WiU.  429;  S.  C,  2  W.  BL 
916;  Hydt  v.  Navigation  Co.  from  T.  to  M,,  5  T.  K.  389;  Owen,  57;  2  Bsp. 
N.  0.  693.    Verdict  set  aside." 


RoBY  V.  West. 

[I  Nbv  HAMPsmax,  286.] 

A  Statutb  Iftlictino  a  Penalty  for  the  commission  of  an  act^  implies  u 

prohibition. 
This  Repeal  of  a  Statute  making  an  act  illegal,  does  not  thereby  render 

the  act  valid. 


42i  Boot  v.  West.  [N.  H. 

Where  Pabties  are  in  Pari  Dblioto  with  reference  to  an  illegal  contract^ 
neither  can  maintain  an  action  which  requires,  for  its  snpport,  the  aid  of 
such  illegal  contract. 

Tboyeb  for  three  tickets  in  the  grand  state  lottery  in  Rhode 
Island,  one  of  which  had  drawn  a  prize  of  five  hundred  dolkrs. 
The  defendants  pClrchased  the  tickets  with  others,  in  Massa- 
chusetts, and  delivered  them  to  the  plaintiff  to  sell  on  commis- 
sion. The  tickets  in  question  remained  in  the  plaintiff's  pos- 
session unsold  until  after  the  drawing,  when  the  defendants,  hav- 
ing received  a  list  of  the  successful  prizes,  obtained  the  tickets 
from  the  plaintiff.  The  plaintiff  offered  evidence  to  prove  that 
at  the  time  he  received  the  tickets  it  was  agreed  that  he  should 
return  the  unsold  tickets  before  the  day  of  drawing,  or  be  ac- 
countable for  them;  and  that  the  defendants  had  refused,  oa 
that  ground,  to  take  the  unsold  tickets  back  after  the  drawing, 
before  they  heard  of  its  result.  The  court  instructed  the  jury, 
that  if  they  believed  that  the  defendants  delivered  the  tickets  to 
the  plaintiff  to  sell  for  them,  and  to  be  accountable  to  them  for 
those  unsold  and  not  returned  before  the  day  of  drawing  the 
lottery,  the  right  and  property  in  the  tickets  so  unsold  and  not  re- 
turned, became  vested  in  the  plaintiff,  and  that  he  was  entitled 
to  recover  the  value  of  them  in  this  action.  Verdict  for  the 
plaintiff.  Motion  for  a  new  trial,  on  the  ground  that  the  jury 
were  misdirected,  because  by  the  laws  of  this  state,  any  sale  of 
such  tickets  is  prohibited  and  void. 

M,  Kent^  for  the  defendants. 

S.  Fletcher ,  for  the  plaintiff. 

By  Court,  Kichardson,  0.  J.  It  is  contended  in  this  case,  on 
behalf  of  the  defendants,  that  the  plaintiff's  title  to  the  tickets^ 
mentioned  in  his  declaration,  rests  entirely  on  the  contract  of 
sale,  made  with  him  by  the  defendants,  and  that  contract  being 
contrary  to  law  and  void,  the  plaintiff  has  failed  entirely  to  show 
any  legal  foundation  for  maintaining  an  action  to  recover  the 
value  of  them. 

We  shall,  in  the  first  place,  consider  whether  the  contract  of 
sale  made  between  these  parties  was  illegal.  The  statute  of 
June  12,  1807,  entitled  **  an  act  for  the  suppression  of  lotteries," 
sec.  8,  enacts  that  if  any  person  or  persons  shall  offer  or  expose 
to  sale,  actually  sell,  or  otherwise  dispose  of  to  any  person  in 
this  state  any  lottery  ticket,  such  person  shall  forfeit  a  sum  not 
exceeding  three  hundred  dollars,  nor  less  than  ten  dollars,  for 
each  ticket  so  exposed  to  sale,  or  otherwise  disposed  of,  etc.. 


Jan.  1828.]  Robt  v.  West.  425 

provided  always,  that  nothiDg  in  this  act  shall  be  construed  to 
extend  to  any  lottery  allowed,  or  that  shall  hereafter  be  allowed, 
by  act  or  law  of  the  legislature  of  this  state  or  of  the  United 
States." 

That  this  clause  in  the  statute  was  intended  to  prohibit  the 
Bale  of  lottery  tickets  in  this  state  except  in  the  cases  mentioned 
in  the  proviso,  and  that  it  rendered  all  sales  of  tickets  not 
warranted  by  a  law  of  this  state,  or  of  the  United  States,  illegal, 
is  mach  too  clear  to  admit  of  a  doubt.  It  is  not  necessary,  to 
render  a  contract  illegal,  that  it  should  be  so  expressly  de- 
clared by  statute.  If  a  penalty  be  inflicted  by  statute,  that 
implies  a  prohibition:  MUcheU  v.  Smith,  1  Binn.  110  [2  Am. 
Dec  417];  Carthew,  252.  The  statute  of  June  12,  1807,  is  now 
repealed  bj  the  statute  of  July  7,  1827.  This  circumstance 
can  have,  however,  no  influence  upon  the  decision  of  this  case. 
Because,  in  the  first  place,  an  act  made  by  a  statute  illegal,  is 
not  made  good  by  a  subsequent  repeal  of  the  statute:  Jaques  v. 
WUhy,  1  H.  Bl.  65. 

And  because,  in  the  next  place,  the  repealing  act  having 
been  passed  since  the  commencement  of  this  action,  to  con- 
strue it  to  take  away  any  ground  of  defense  which  these  de- 
fendants may  have  had  under  the  repealed  act,  would  give  it 
the  operation  of  a  retrospective  law  for  the  decision  of  a  civil 
caase  which  is  prohibited  by  the  constitution :  Woart  v.  Win- 
nick,  3  N.  H.  473  [14  Am.  Dec.  384]. 

We  shall  in  the  next  place  consider  the  effect  of  the  illegality 
of  the  contract  upon  its  validity.  The  statute  of  June  12, 
1807,  was  copied  from  a  statute  upon  the  same  subject  passed 
on  the  fourteenth  of  February,  1791,  with  some  variations  in 
the  amount  of  the  penalties;  and  the  last-mentioned  statute 
was  copied  from  the  provincial  act  of  the  27  Geo.  II,  c.  118, 
in  the  preamble  of  which  it  is  recited  that  there  has  lately  been 
set  up  within  the  province  sundry  lotteries,  which  have  been, 
and,  if  tolerated,  might  be  attended  with  many  evil  and  per- 
nicious consequences,  not  only  to  individuals,  but  also  to  the 
public,  for  remedy  whereof  the  act  purports  to  have  been 
passed:  Prov.  Laws,  181. 

In  an  act  of  the  province  of  Massachusetts,  passed  in  1791, 
lotteries  are  denounced  as  mischievous  and  unlawful  games, 
whereby  children  and  other  unwary  people  had  been  drawn 
into  a  vain  and  foolish  expense  of  money,  which  tended  to  the 
utter  ruin  and  impoverishment  of  many  families,  and  was  to 
the  reproach'of  the  government  and  against  the  common  good^ 
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trade,  welfare  and  peace  of  the  province,  and  tbey  are  de- 
clared to  be  common  nuisances:  Col.  and  Pro.  Laws,  751.  A 
statute -of  the  state  of  New  York,  after  reciting  that  experience 
has  proved  that  private  lotteries  occasion  idleness  and  dissipa- 
tion, and  have  been  productive  of  frauds  and  impositionB, 
declares  that  every  lottery,  other  than  such  as  shall  be  author- 
ized by  the  legislature,  shall  be  deemed  a  common  and  public 
nuisance:  5  Johns.  833.  From  these  preambles  and  enact- 
jnents,  it  appears  that  the  sale  of  tickets  in  lotteries  has  been 
usually  prohibited  by  statute,  not  only  on  general  grounds  of 
public  policy,  but  particularly  for  the  protection  of  the  unwary, 
who  might  otherwise  be  defrauded  and  injured  by  such  sales. 

It  is  also  worthy  of  remark,  that  under  our  statute  now  in 
force,  and  under  all  which  have  preceded  it,  it  is  the  vendor 
and  not  the  purchaser  of  a  ticket  who  incurs  the  forfeiture.  It 
is  the  sale  and  not  the  purchase  which  is  prohibited,  and  if 
nothing  appeared  in  the  contract  between  the  parties,  more 
than  simply  a  sale  of  the  tickets  by  the  defendants  to  the  plaint- 
iff, we  should  be  induced  to  pause  before  we  permitted  them  to 
allege  the  illegality  of  their  own  act,  for  the  purpose  of  ena- 
bling them  to  retain  the  proceeds  of  a  fortunate  ticket,  after  they 
had  sold  it  to  the  plaintiff  and  induced  him  to  take  and  actnaUj 
run  the  risk  of  its  proving  an  unfortunate  number.  In  such  a 
case  the  parties  could  not  be  viewed,  perhaps,  as  in  pari  ddicfo, 
and  although  the  vendor  of  a  ticket  might  not  be  legally  entitled 
to  recover  the  price  for  which  he  might  have  sold  it,  in  a  court 
of  juistice,  it  is  by  no  means  clear  that  the  purchaser  might  not 
be  entitled  to  recover  the  value  of  the  ticket  in  a  suit  against 
the  vendor,  when  he  had  obtained  possession  of  it  by  wrong: 
Clarke  v.  Shee,  Cowp.  197;  Jaquea  v.  WUhy,  1  H.  Bl.  66;  Selw. 
N.  P.  79;  Lowry  v.  Bourdieu,  Doug.  468;  Jaquea  v.  OdighUy, 
2  W.  Bl.  1083.^ 

But  the  contract  between  these  parties  was  not  a  simple  con- 
tract of  sale.  The  defendants  contracted  to  employ  the  plaint- 
iff as  their  agent  to  sell  the  tickets  upon  commission,  and  he 
contracted  to  be  thus  employed.  This  is  the  body  of  the  con- 
tract. One  of  the  stipulations  was,  it  is  true,  that  the  tickets 
which  he  did  not  sell,  nor  return  to  the  defendants,  previously  to 
a  certain  time,  should  be  considered  as  purchased  by  the  plaintiff. 
But  that  stipulation  was  only  part  of  an  entire  contract,  the 
main  object  of  which  was  directly  contrary  to  the  statute.  The 
parties  stand,  then,  in  pari  delicio,  and  in  such  a  case  the 

1.  a  Wm.  Bl.  1078. 
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illegality  of  the  contract  renders  it  void.  This  rule  of  law  ig 
founded  in  good  sense  and  sound  reason,  and  has  been  illus- 
trated and  applied  in  various  adjudged  cases,  and  is  now  as 
well  settled  and  established  as  any  principle  of  law  can  be: 
Springfield  Bank  v.  Merrick,  14  Mass.  322;  Wheeler  v.  Russell, 
17  Id.  258;  Ex  parte  BeU,  1  Mau.  hi  Sel.  751;  Simpson,  y.  Blxm, 
7  Taun.  246;  Hunt  v.  Knickerbocker,  5  Johns.  327;  Mitchell  v. 
CoclAume,  2  H.  Bl.  379;  Webb  v.  Brooke,  3  Taun.  6;  Cannan  v. 
Bryce,  3  B.  &  A.  179;  Law  y.  Eadscm,  11  East,  199^;  Aubert  v. 
MoK,  2  Bos.  &  P.  371. 

The  principle  that  no  court  shall  aid  men,  who  found  their 
cause  of  action  upon  illegal  acts,  is  not  only  a  well  settled,  but 
a  most  salutary  principle.  It  is  fit  and  proper  that  those  who 
make  claims  which  rest  upon  violations  of  the  law  should  have 
no  right  to  be  assisted  by  a  court  of  justice.  It  is  fit  and 
proper  that  courts  should  refuse  their  aid  to  those  who  seek  to 
obtain  the  fruits  of  an  unlawful  bargain.  It  is  fit  and  proper, 
when  parties  come  into  court  to  litigate  claims  founded  upon 
illegal  contracts  in  relation  to  which  they  stand  in  pari  delicto, 
that  they  should  be  viewed  and  treated  in  those  transactions  as 
outlaws,  who  have  forfeited  the  protection  of  the  law;  and  it 
is  fit  and  proper  that  they  should  be  left  to  adjust  their  un- 
lawful concerns  as  they  can,  and  enjoy  the  fruits  of  their  trans- 
gressions of  the  law  as  they  may. 

We  have  considered  the  question ,  whether  the  parts  of  the 
contract  may  be  separated,  and  the  plaintiff  permitted  to  recover 
on  that  part  in  which  a  sale  to  him  is  stipulated.  But  we  find 
it  settled  that  this  can  not  be  legally  done.  The  plaintiff  can 
not  by  law  recover,  unless  he  is  legally  entitled  to  recover  upon 
the  whole  case:  Booth  v.  Hodgson,  6  T.  B.  405;  Card  v.  Hope,  2 
B.  k  C.  661;  Holland  v.  HaU,  1  B.  &  A.  53.  It  only  remains 
to  consider  what  effect  the  illegality  of  the  contract  between  the 
parties  has  upon  the  plaintiff's  right  to  recover  in  this  case.  It 
has  been  settled  that  the  test,  whether  a  demand  connected  with 
an  illegal  transaction  is  capable  of  being  enforced  at  law,  is, 
whether  the  plaintiff  requires  any  aid  from  the  illegal  transac- 
tion to  establish  his  case:  Simpson  v.  Bloss,  7  Taun.  246. 

This  rule  is  easily  applied  to  the  case  now  before  us.  It  is 
stated  that  these  defendants  bought  the  tickets  in  Massachusetts. 
They  wero  thus  once  the  property  of  the  defendants,  and  the 
plaintiff  has  shown  no  other  title  to  them  than  what  he  derives 
icom  tha  illegal  contract;  and  as  he  can  not  recover  without 

1.  Lam  Y«  Bodton^  11  Eut.  806. 
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Bhowing  a  title  to  the  tickets,  and  no  valid  title  can  be  founded 
on  that  contract,  it  is  perfectly  clear  that  upon  the  case  stated, 
he  is  not  entitled  to  maintain  the  action.  By  his  oirn  showing, 
he  contracted  to  become  a  vendor  of  tickets,  in  open  violation 
of  the  laws  of  this  state;  and  although  the  defendants  stand,  ia 
this  respect,  on  no  purer  ground  than  he  does,  for  they  con- 
tracted with  him  to  violate  the  law,  yet,  in  relation  to  this  action, 
tbey  stand  on  very  different  ground.  They  are  not  actors;  they 
seek  no  protection  under  the  illegal  contract;  they  rest  no  claim 
upon  it. 

It  is  the  plaintiff  who  comes  into  court  with  this  unlawful  bar- 
gain, and  who  rests  his  whole  cause  upon  it.  It  is  he  who  seeks 
to  draw  justice  from  this  impure  fountain.  It  is  his  misfortune 
that  he  happens  to  be  plaintiff  in  this  case;  but  it  is  no  more 
than  justice  to  say  that,  according  to  the  finding  of  the  juiy,  the 
defendants  do  not  seem  to  have  any  merit  whatever  on  their 
side,  except  in  the  single  circumstance  that  they  are  defendants. 

What  ought,  in  honor,  to  be  done  between  these  parties,  is  a 
question  we  are  not  called  upon  to  decide.  But  neither  sound 
policy,  nor  the  laws  of  the  land,  can  permit  this  action  to  be 
sustained. 

Verdict  set  aside,  and  a  new  trial  granted. 


Babkeb  V.  Clabe. 

[A  Nbw  Hahpshibx,  880.] 

BiORT  OF  Wat,  Appubtenant.  — Where  the  owner  of  three  tncts  of  li&d, 
over  one  of  which  he  has  been  accustomed  to  pass  by  a  way  between  the 
other  two,  conveys^  these  two,  with  their  appurtenances,  the  way  does 
not  pass. 

A  Highway  may  be  Established  by  Loko  Usage;  but  a  way,  to  become 
public,  must  be  used  in  such  a  manner  as  to  show  that  the  public  accom- 
modation requires  it  to  be  a  highway,  and  that  it  is  the  intention  of  the 
owner  of  the  hind  to  dedicate  the  way  to  the  public, 

To  Rebut  the  Presumption  of  the  Grant  of  a  Way  from  an  allied 
uninterrupted  use,  evidence  that  the  owner  of  the  land  had  plowed  ap 
the  way,  within  the  statutory  time,  at  the  same  time  declaring  that  the 
claimant  had  no  right  of  way,  ia  admissible. 

TsESPASS  for  breaking  and  entering  the  plaintiff's  close.  Pleas 
in  bar,  first,  public  way;  second,  private  way  throagh  the  Uxna 
in  quo.  In  support  of  the  first  plea  tlie  defendant  offered  to 
prove  that  the  people  in  the  neighborhood  and  others  had  long 
been  accustomed  to  pass  through  the  close,  on  foot  and  in  teams; 
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bat  OB  he  did  not  offer  to  prove  that  a  way  had  been  ever  opened^ 
or  made,  or  repaired  as  a  liighway,  the  evidence  was  rejected. 
In  support  of  the  second  plea,  it  appeared  that  Moses  Clark, 
being  seised  of  three  closes,  over  one  of  which  a  way  had  been 
commonly  used  in  passing  to  and  from  the  other  two,  conveyed 
these  two  closes,  with  their  appurtenances,  to  the  defendant, 
LeTi  Clark,  who  contended  that  the  way  passed  by  the  conveyance, 
as  appurtenant.  The  defendant  also  endeavored  to  prove  an 
nninterrupted  use  of  the  way  for  more  than  twenty  years;  and 
to  rebut  this  evidence  the  plaintiff  proved  that  within  twenty 
years,  Moses  Clark,  being  then  the  owner  of  the  third  close,  had 
plowed  up  the  way,  declaring  that  Levi  had  no  right  of  way 
there.  It  not  appearing  that  this  declaration  was  made  in  the 
presence  of  Levi,  he  objected  to  its  admissibility.  The  objection 
was  overruled,  and  a  verdict  returned  for  the  plaintiff.  Motion 
for  a  new  trial. 

TUlon  and  Mason,  for  the  plaintiff. 

Woodbury,  contra. 

By  Court,  Bighabdson,  C.  J.  One  of  the  questions  to  be  de- 
cided in  this  case  is,  whether  the  grant  by  Moses  Clark,  of  two 
of  his  closes,  with  their  appurtenances,  passed  a  way  through 
another  close  belonging  to  him  and  which  had  been  used  to  pass 
from  one  of  the  granted  closes  to  the  other. 

This  question  is  believed  to  be  well  settled.  There  is  no  doubt 
that  when  one  man  has  a  right  of  way  through  the  close  of  another, 
vbich  right  of  way  is  appurtenant  to  his  land,  a  grant  of  his  land 
with  its  appurtenances  will  pass  the  right  of  way.  But  a  man 
can  not  have  right  of  way  through  his  own  land  independent  of 
his  right  to  the  land.  Moses  Clark  may  have  bad  a  way  through 
the  locus  in  quo.  But  his  right  to  it  was  not  an  easement.  There 
was  no  existing  easement. 

The  question  then  is,  whether  by  a  grant  of  two  lots  with  their 
appurtenances  a  new  easement  in  a  third  lot  can  be  created.  It 
seems  to  be  well  settled  that  by  the  word  appurtenances  exist- 
ing easements  alone  can  pass:  Whalley  v.  Thompson,  1  Bos.  & 
P.  371;  Morris  v.  Edginton,  3  Taun.  24;  Clements  v.  Lambert,  1 
Id.  206;  Buckley  v.  Coles,  5  Id.  311;  Surrey  v.  Figgott,  Latch, 
153;  Kooyslra  v.  Lucas,  5  B.  &  A.  830;  Bradshcno  v.  Eyre,  Cro. 
Eliz.  570;  WorUdge  v.  Eingsivel,  Id.  794;  Sawulys  v.  Oliff,  Moor, 
467.  A  way  through  the  locus  in  quo  might  have  been  granted 
bj  the  use  of  proper  terms.  Thus,  if  the  two  closes  granted 
by  Moses  Clark  had  been  granted  with  all  ways  commonly  used 
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with  them,  a  new  right  of  way  through  the  locu8  in  quo  might 
have  been  created  and  passed.  But  the  word  appurtenances  is 
clearly  not  sufficient  for  this  purpose.  We  are,  therefore,  of 
opinion  that  no  right  of  way  through  the  close  in  question,  passed 
by  Moses  Clark's  grant. 

Another  question  in  this  case  is,  whether  the  evidence  offered 
by  the  defendant  was  sufficient  to  show  the  existence  of  a  high- 
way through  the  lo(m8  in  qwo.  We  entertain  no  doubt  that  a 
highway  may  be  proved  by  long  usage;  but  a  way  to  become 
public  must  be  used  in  such  a  manner  as  to  show  that  the  pab- 
lio  accommodation  requires  it  to  be  a  highway,  and  that  it  is  the 
intention  of  the  owner  of  the  land  to  dedicate  the  way  to  the 
public:  Pritchard  v.  Atkinson,  3  N.  H.  335;  Slate  v.  Campion,  2 
Id.  613. 

In  this  case,  there  was  no  evidence  that  the  road  was  ever 
opened,  or  made  or  repaired.  There  was  no  attempt  to  offer 
any  evidence  which  showed  an  intention  in  the  owner  of  the  land 
to  dedicate  the  way  to  the  public,  or  that  public  convenience 
required  the  way.  And  we  are  clearly  of  opinion,  that  the  en- 
dence  was  properly  rejected  as  wholly  insufficient  to  prove  a 
highway. 

One  other  question  is,  whether  the  declarations  of  Moses 
Clark,  denying  the  right  of  way  through  the  locus  in  quo,  were, 
under  the  circumstances,  admissible  in  evidence.  To  settle 
this  question,  it  is  only  necessary  to  state  the  purpose  for  which 
this  evidence  was  introduced.  The  defendant  attempted  to 
show  an  uninterrupted  use  of  the  way  for  more  than  twenty 
years.  To  meet  this  evidence,  the  plaintiff  showed  that  the 
owner  of  the  close  had  plowed  up  the  way,  denying  the  right 
of  way.  This  evidence  comes  within  the  rule  laid  down  in 
Downs  V.  Lyman,  3  N.  H.  486,  *'  that  where  it  is  necessaiy  in 
the  course  of  a  cause  to  inquire  into  the  nature  of  a  particular 
act,  and  the  intention  of  the  person  who  did  the  act,  proof  of 
what  the  person  said  at  the  time  of  doing  it  is  admissible  in  evi- 
dence, for  the  purpose  of  showing  its  true  character." 

The  declarations  of  Moses  Clark  were  admissible  to  show  that 
his  act  was  adverse  to  all  claims  of  right  on  the  part  of  others  to 
the  way. 

What  Pabsis  as  Atpubtinaiit:  See  SlriMtt  v.  Todi^  18  Am.  Dea  641^ 

and  note. 
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Pritchabd  v.  Beown. 

[4  Nxw  Hampihzrk,  887.1 

A  Bwumo  Tbubt  may  be  Bbown  by  parol  evidence. 

OoirsiDBBATiON  EzFRBSSED  TO  BB  pAiD  by  the  grantee  does  not  exdnde  evi* 
denoe  that  the  money  belonged  to  a  third  person. 

Thi  Rkeipt  of  thb  Coksidebation  expressed  in  a  deed  may  be  contradicted 
like  any  other  receipt;  but  not  for  the  pnrpose  of  defeating  the  convey- 
ance. 

Tom  Istxbxst  gt  a  Cestui  que  Trust  in  lands  may  be  taken  in  execution. 

The  Actual  Possession  bt  a  Benefioiabt  of  lands,  is  notice  of  the  trust  to 
apnxchaaer. 

Laud  will  Pass  st  Wat  ov  Baboaik  and  Sale,  where  a  consideration  of 
money  is  expressed  in  the  deed,  although  defectively  executed  under  the 
state  statute. 

Wbit  of  entiy.  Verdict  for  the  tenant,  and  motion  for  a  new 
trial.  The  facts  were:  James  Sanderson,  being  seised  of  the 
premises  in  fee,  conveyed  the  same  to  Thomas  Felt  by  deed 
dated  NoTomber  5, 1816.  Felt,  by  deed  dated  March  31, 1820» 
conveyed  the  same  to  Samuel  Lees,  for  a  consideration  ex* 
pressed  to  be  paid  by  Lees.  Lees  conveyed  to  the  demandant 
in  July,  1820.  On  the  fifth  of  November,  1816,  Felt  reconveyed 
to  Sanderson  in  mortgage;  but  afterwards,  by  agreement  of  the 
parties.  Felt,  by  the  deed  of  March  81,  1820,  conveyed  to  Lees 
in  trust  for  Sanderson,  who  immediately  entered  into  possession^ 
and  occupied  the  same  until  1825.  In  1823,  one  Cook  levied 
an  execution  on  the  land  under  a  judgment  against  Sanderson » 
and  soon  after  conveyed  to  the  tenant,  by  a  deed  having  the 
signature  of  but  one  witness.  The  court  charged  the  jury  in 
fsTor  of  the  tenant. 

O,  F,  Farley  and  WaUcer,  for  the  demandant. 

B.  M.  Farley,  contra. 

By  Court,  Bichardsoh,  C.  J.  One  of  the  questions  which 
arises  in  this  case  is,  whether,  as  the  consideration  money  in  the 
deed  from  Felt  to  Lees  is  expressed  in  that  instrument  to  have 
been  paid  by  Lees,  it  is  competent  to  permit  the  tenant  in  this 
case  to  show,  by  parol  evidence,  that  the  consideration  was  in 
fact  paid  by  James  Sanderson.  This  question  is  the  same  with 
one  of  the  questions  decided  in  the  case  of  Scohy  v.  Blanchard,  3 
N.  H.  170;  but  as  there  has  been  considerable  diversity  of  opin- 
ion heretofore  upon  this  question  we  have  thought  that  a  re-exam- 
ination of  it  might  not  be  without  utility,  and  we  shall  now  state 
the  result  of  such  further  examination  as  we  have  been  enabled 
to  make  of  the  question. 
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Those  who  hold  that  parol  evidence  is  not  admissible  in  such 
a  case  seem  to  rest  their  opinion  on  two  grounds;  in  the  first 
place  they  hold  that  the  parol  evidence  is  repugnant  to  the  deed, 
and  on  that  account  inadmissible;  and  in  the  next  place,  that 
the  statute  of  frauds  and  perjuries  has  rendered  it  inadmissible: 
Rob.  on  Frauds,  99,  100;  Eirk  v.  Webb,  Preo.  Ch.  84;  Newlon 
V.  Preston,  Id.  103;  Oascayne  v.  Theving,  1  Vem.  366;^  Cross  i, 
Newton,  2  Atk.  75;'  12  Mass.  109;  Sanders  on  Uses,  112-113. 

In  the  case  of  Scoby  v.  Blanchard,  to  which  we  have  before 
alluded,  the  court  were  of  opinion  that  the  objection  to  parol 
evidence,  introduced  in  such  a  case  to  show  that  the  consid- 
eration money  belonged  to  a  third  person,  on  the  ground  that 
it  goes  to  contradict  the  deed,  was  not  well  founded  in  point  of 
fact.  We  still  retain  the  same  opinion.  The  fact  stated  in  the 
deed  is  that  the  consideration  money  was  paid  by  the  grantee. 
The  parol  evidence,  proving  that  the  money  belonged  to  a  third 
person,  does  not  go  to  contradict  the  fact  stated  in  the  deed,  bat 
to  repel  a  presumption  arising  from  that  fact.  It  is  not  the  case 
of  parol  evidence  introduced  to  contradict,  vary,  or  control  the 
settled  legal  construction  of  the  instrument,  like  the  evidence 
offered  in  Barry  v.  Morse,  3  N.  H.  134.  But  the  evidence  is  in 
this  case  introduced  for  a  very  different  purpose.  It  is  gener- 
ally the  case  that  when  a  man  pays  for  land  and  takes  a  deed  of 
it  in  his  own  name,  the  money  he  pays  is  his  ovni;  and  in  the 
ordinary  course  of  things  it  is  not  likely  to  be  often  otherwise. 
On  this  ground  rests  the  presumption  that  he  by  whom  the  con- 
sideration money  is  stated  in  a  deed  to  have  been  paid,  was  the 
owner  of  the  money,  and  the  presumption  has  no  other  founda- 
tion. 

It  is  never  stated  in  the  deed  to  whom  the  money  paid  be- 
longed. Nor  have  the  terms  in  which  the  payment  is  commonly 
expressed  in  the  deed  ever  been  construed  necessarily  to  import 
that  the  money  paid  is  the  money  of  the  person  who  is  stated  iii 
the  deed  to  have  paid  it.  The  ownership  of  the  money  is  not  a 
part  of  the  contract  to  be  deduced  by  construction  from  the 
terms  of  the  instrument  as  a  part  of  their  legal  import,  but  is 
merely  presumed  from  a  fact  stated  in  the  deed,  which  is  of  such 
a  uature  as  to  afford  a  reasonable  ground  from  which  to  infer  the 
ownership.  It  therefore  seems  to  us  to  be  exceedingly  clear 
that  parol  evidence  introduced  in  cases  of  this  kind  to  show  to 
whom  the  money  belonged  is  not  repugnant  to  the  terms  of 

1.  Gatcoigne  t.  Thtoingt  1  Vem.  866.  2.  Crop  t.  JVeiDton,  2  Atk.  78. 
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the  deed,  in  such  sense  as  *to  render  it  inadmissible  on  that 
ground. 

But  there  is  another  answer  to  this  objection  to  the  evidence. 
Eren  if  tbe  evidence  were  repugnant  to  that  clause  in  the  deed, 
which  states  the  payment,  it  would  still  be  competent  testimony. 
It  was  not  introduced  to  defeat  the  operation  of  the  conveyance, 
and  it  must  now  be  considered  as  settled,  in  this  state,  that  a 
receipt  in  a  deed  may,  for  any  other  purpose,  be  contradicted 
like  any  other  receipt:  Morse  v.  ShaUuck  [ante,  419].  For  these 
reasons,  it  seems  to  us  that  the  objection  to  the  testimony  intro- 
duced to  show  who  was  the  owner  of  the  consideration-money, 
on  the  ground  that  it  went  to  contradict  the  deed,  is  without 
any  legal  foundation,  and  can  not  be  sustained;  but  it  has  been 
supposed  that  such  testimony  has  been  rendered  inadmissible 
by  the  statute  of  frauds  and  perjuries. 

In  order  to  understand  this  objection  to  the  testimony,  it  is 
necessary  to  advert  to  the  clause  in  the  statute,  which  is  sup- 
posed to  have  that  effect.  It  is  in  the  statute  of  February  10, 
1791,  entitled,  *'An  act  declaring  the  mode  of  conveyance  by 
deed,"  sec.  2,  and  is  as  follows:  "  That  all  grants  and  assign- 
ments, and  all  declarations  and  creations  of  trusts,  or  confi- 
dences of  any  lands,  tenements  or  hereditaments,  shall  be  mani« 
fested  and  proved  by  some  writing,  signed  by  the  party  who  is, 
by  law,  enabled  to  declare  such  trust,  or  by  his  last  will  in  writ- 
ing, or  else  they  shall  be  utterly  void,  and  of  none  effect. 
Provided,  always,  that  where  any  conveyance  shall  be  made  of 
any  lands,  tenements  or  hereditaments,  by  which  a  trust  or  con- 
fidence shall  arise,  or  result  by  the  implication  or  construction 
of  law  to  be  transferred  or  extinguished  by  an  act  or  operation 
of  law,  then,  and  in  every  such  case,  such  trust  or  confidence 
shall  be  of  the  like  force  and  effect,  as  the  same  would  have 
b^n  if  this  act  had  not  been  made." 

It  may  be  here  remarked,  that  these  provisions  are  the  same 
as  those  contained  in  the  statutes  which  have  been  enacted  upon 
the  subject  in  England,  Massachusetts  and  New  York:  Bob.  on 
Frauds,  91;  3  Shop.  Touch.  114  and  198.  Now,  the  obvious 
meaning  of  this  clause  in  the  statute,  seems  to  us  to  be,  that  no 
grant,  assignment,  declaration,  or  creation  of  a  trust  by  any  per- 
son, shall  be  proved  without  writing.  Whenever  the  trust  is 
founded  upon  the  agreement  or  declaration  of  a  party,  a  writing 
is  essential;  but  when  a  man  purchases  land,  and  takes  a  con- 
veyance in  the  name  of  a  third  person,  the  ownership  of  the 
iDoney  is  neither  a  grant,  assignment,  declaration,  nor  creation  of 
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a  trust  bj  any  person.  The  trust  that  results  from  the  owner- 
ship of  the  money  is  a  mere  creation  of  the  law,  and  not  founded 
on  any  agreement  or  declaration  whatever. 

Independently  of  the  proviso,  therefore,  the  statute  couKi 
hardly  be  construed  to  render  it  necessary  that  the  ownership 
of  the  purchase-money  should,  in  such  a  case,  be  proved  by 
some  writing,  in  order  to  raise  a  resulting  trust;  but  whatever 
doubts  there  might  have  been  without  the  proviso,  ifc  is  believed 
to  be  now  settled  everywhere,  except  in  Massachusetts,  that  the 
ownership  of  the  purchase-money  paid  for  land  conveyed,  may 
be  proved  by  parol  evidence,  in  order  to  raise  a  resulting  trust: 
Sugd.  Law  of  Vend.  416,  417;  Lench  v.  Lench,  10  Ves.  jun.  511; 
2  Fonbl.  118,  note;  Steere  v.  Steere,  5  Johns.  Gh.  1  [9  Am.  Dec 
256];  Boisford  v.  Burr,  2  Id.  405;  Finch  v.  Mnch,  15  Ves.  60;  1 
Johns.  Gh.  582. 

Another  question  which  this  case  presents  for  our  decision  is, 
whether  the  interest  of  a  cestui  que  trust  in  land  can  be  trans- 
ferred in  satisfaction  of  a  debt,  by  the  extent  of  an  execution 
upon  the  land.  The  statute  of  February  15, 1791,  entitled  ''An 
act  subjecting  lands  and  tenements  to  the  payment  of  debts," 
etc.,  sec.  1,  enacts:  "  That  all  lands  and  tenements  belonging 
to  any  person  in  his  own  proper  right  in  fee,  shall  stand 
charged  with  the  payment  of  all  just  debts  owing  by  such  per- 
son, as  well  as  his  personal  estate,  and  shall  be  liable  to  be 
taken  in  execution  for  satisfaction  of  the  same:"  1  N.  H.  Laws, 
181.  This  statute  does  not,  in  express  terms,  make  any  estate 
in  lands  liable  for  the  payment  of  debts,  except  an  estate  in  fee. 
But  it  seems  to  have  been  universally  understood  in  this  state, 
for  a  period  running  back  beyond  the  memory  of  any  who  now 
belong  to  the  profession  of  the  law,  that  all  real  estate  of  eveiy 
description  was  subject  to  be  taken  by  an  execution  to  satisfy  a 
debt.  Thus,  estates  for  life,  and  remainders  and  reversions, 
and  even  the  right  in  equity  which  a  mortgagor  has  to  redeem 
land  mortgaged,  have  always  been  considered  as  liable  to  an  ex- 
tent upon  execution,  to  satisfy  the  debts  of  those  to  whom  they 
belonged.  The  statute  of  July  3, 1822,  entitled  "  an  act  mak- 
ing provision  for  the  sale,  on  execution  of  all  rights  in  equity, 
of  redeeming  real  estate  mortgaged,"  has  been  understood  to 
operate  only  to  change  the  mode  of  applying  the  right  of  re- 
demption to  the  satisfaction  of  the  debt  from  an  extent,  to  a 
sale  upon  the  execution.  Ko  doubt  could  ever,  at  any  time, 
have  been  expressed  in  any  court,  that  all  these  interests  in  land 
were  liable  to  be  taken  by  execution;  otherwise,  further  provisions 
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on  the  subject  would,  without  question,  have  been  made  by  the 
legislature. 

Indeed,  while  the  statute  has  seemed  to  show  that  nothing 
less  than  an  estate  in  fee-simple  was  liable  to  an  extent,  vet  in 
practice,  almost  every  species  of  interest  which  a  man  can  have 
in  land,  has  been  made  so  liable.  We  have  endeavored  to 
ascertain  how  this  has  happened,  and  the  following  is  the  best 
explanation  which  has  occurred: 

The  statute  of  February  15,  1791,  which  we  have  before  men- 
tioned, was  copied  verbatim  from  the  provincial  act  of  the  4 
Qeo.  I.,  cap.  LXYI.  sec.  1,  which  was  passed  in  1718:  Prov. 
Laws,  90.  The  English  statute  of  the  5  Geo.  II.,  entitled  **  An 
act  for  the  more  easy  recovery  of  debts  in  his  majesty's  planta- 
tions and  colonies  in  America,"  sec.  3,  enacted ''  That  from  and 
after  the  twenty-ninth  September,  1732,  the  houses,  lands,  ne- 
groes, and  other  hereditaments  and  real  estates  situate  or  being 
within  any  of  the  said  plantations  belonging  to  any  person  in- 
debted, shall  be  liable  to  and  chargeable  with  all  just  debts, 
duties,  and  demands,  of  what  nature  or  kind  soever,  owing  by 
any  such  person  to  his  majesty,  or  any  of  his  subjects;  and  shall 
and  may  be  assets  for  the  satisfaction  thereof,  in  like  manner  as 
real  estates  are,  by  the  law  of  England,  liable  to  the  satisfaction 
of  debts  due  by  bond,  or  other  specialty:"  Prov.  Laws,  235. 

The  statute  was  printed  here  among  the  laws  of  the  province, 
and  as  it  rendered  every  species  of  real  estate  liable  to  pay  the 
debts  of  the  owner,  it  is  probable  that  previously  to  the  revo- 
lution it  was  the  practice  under  this  statute  to  take,  by  exe- 
cution, whatever  interest  a  debtor  had  in  land.  The  law 
remained  the  same  after  the  revolution.  And  it  does  not  appear 
that  the  revision  of  the  said  provincial  act  of  the  4  Geo.  I., 
cap.  LXYI,  in  1791,  was  ever  supposed  to  change  any  principle  of 
law  on  this  subject  in  the  least.  The  province  act  was  merely 
copied  without  alteration,  and  the  English  statute  of  the  5  Geo. 
n.,  some  of  the  provisions  of  which  should  have  been  copied  into 
tiie  act  of  1791,  has  remained  in  force  from  necessity,  preserved 
by  that  clause  in  the  constitution  which  declares  that  "  all  the 
laws  which  have  heretofore  been  adopted,  used,  and  approved 
in  the  province,  colony,  or  state  of  New  Hampshire,  and  usually 
practiced  upon  in  the  courts  of  law,  shall  remain  and  be  in  full 
force  until  altered  or  repealed  by  the  legislature,"  and  is  still 
the  law  of  the  land  here  at  this  day. 

It  must  be  admitted  that  if  the  practice  of  extending  execu- 
tions upon  lands  mortgaged,  as  the  estate  of  the  mortgagor  was 
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originally  founded  upon  the  said  statute  of  the  5  Geo.  IL,  it 
must  have  been  by  a  very  liberal  interpretation  of  its  terms.  If 
it  were  now  a  new  question  it  would  certainly  deserve  considera- 
tion, whether  the  term  *'  real  estate"  is  broad  enough  to  em- 
brace a  mortgagor's  right  in  equity  to  redeem  the  land:  BusaeU 
V.  LewiSy  2  Pick.  508.  But  this  practice  is  of  too  long  standing 
and  is  the  foundation  of  too  many  titles  to  be  now  questioned. 
A  decision  against  the  practice  at  this  time  would  be  productive 
of  great  mischief  and  inconvenience;  the  law  must,  therefore,  be 
considered  as  settled  in  favor  of  the  usage.  And  we  are  of 
opinion  that  the  interest  of  a  cestui  que  trust  must  stand  on  the 
same  ground  as  that  of  a  mortgagor,  and  while  the  right  of  a 
mortgagor  shall  be  held  to  pass  by  an  extent  upon  the  land  as 
his  property,  the  interest  of  a  cestui  que  trusi  must  be  held  to 
pass  in  the  same  way. 

It  is  also  a  question  in  this  case  whether,  James  Sanderson 
having  the  possession  of  the  land,  and  actually  living  upon  it  at 
the  time  the  demandant  purchased,  this  must  be  deemed  in  law 
sufficient  notice  of  the  trust  to  this  demandant.  What  shall  be 
deemed  constructive  notice  in  cases  of  this  kind,  has  been  much 
discussed  in  courts,  and  we  consider  it  as  perfectly  well  settled 
that  open  exclusive  possession  is  sufficient  notice  to  all  the  world 
of  any  claim  which  he  who  is  so  in  possession  has  upon  the  land. 
It  is  not  to  be  supposed  that  any  man  who  wishes  to  pur- 
chase land  honestly  will  buy  it  without  knowing  what  are  the 
claims  of  a  person  who  is  in  the  open  possession  of  it.  It  is  rea- 
sonable, if  men  will  buy  in  such  cases  without  inquiry,  that  they 
should  be  presumed  to  have  known  everythingwhich  they  might 
have  learned  upon  due  inquiry:  3  Mass.  579;  2  Id.  508;  6  Id. 
487;  4  Id.  637;  14  Id.  300;  16  Id.  406;  1  Pick.  164;  3  Id.  149; 
5  B.  &  A.  142;  Sudg.  498:  19  Ves.  456;  10  Johns.  457;  New- 
land,  509;  8  Johns.  137;  1  Johns.  Cas.  53;  2  Ves.  jun.  437;  2 
Fonbl.  151,  note;  1  Burr.  475;  10  Mass,  60;  Allen  v.  ArUhony,  1 
Meriv.  282;  Taylor  v.  Slibbert,  2  Ves.  jun.  437;  Daniels  v.  Davison. 
16  Id.  250. 

There  is  still  one  further  question  in  this  case.  The  deed 
under  which  the  tenant  claims  the  land  has  only  one  subscribing 
witness,  and  the  question  is,  whether  anything  can  pass  by  vir- 
tue of  such  an  instrument. 

It  may  be  conceded  that  the  instrument  can  not  operate 
under  our  statute  to  pass  any  estate.  But  there  is  a  con- 
Bideration  of  money  expressed  in  the  deed,  and  this  is  snffi* 
cient  to  raise  a  use,  which  is  executed  by  the  statute  of  uses:  2 
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Saond.  on  TTaes,  50-67.  The  instmmont  may,  therefore,  operate 
as  a  bargain  and  sale,  and  thus  pass  the  land  without  the  aid  of 
our  statute:  French  y.  French^  3  N.  H.  234. 

We  are,  therefore,  of  opinion  that  as  the  demandant  bought 
the  land  with  notice  of  the  trust,  he  can  not,  for  the  reason  stated 
in  the  case  of  Scoby  y.  Blanchard,  3  N.  H.  170,  maintain  this 
suit,  and  that  there  must  be  judgment  on  the  verdict. 


Followed  and  affirmed  in  Upham  v.  Vamefff  15  N.  H.  462,  and  in  HutchiM 
▼.  Htywood^  50  Id.  491,  in  regard  to  the  interest  of  a  cestui  que  trust  passing 
hy  the  extent  of  an  execution  upon  the  land  as  his  estate. 

KoncB  ov  IinsaxBT  fboh  Possession. — See  Knox  v.  Thiompeont  13  Am. 
Dec24e. 
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[4  Vkw  Haxpbbibb.  416.1 

Hi  who  Bsicts  Gbavestoxbs  to  the  memory  of  another  may  maintain 
an  action  for  an  injary  done  to  them  daring  his  life-time.  But  after  the 
decease  of  the  one  who  reared  them,  the  action  for  an  injury  thereto 
must  be  brought  by  the  heirs  of  him  to  whose  memory  they  were  erected. 

Writ  of  error  to  reverse  a  judgment  of  the  court  of  common 
pleas,  rendered  in  an  action  of  trespass  prosecuted  by  the 
plaintiffs  in  error  as  executors  of  the  last  ivill  of  Darling  Sabin, 
against  Harkness,  for  taking  and  carrying  away  two  grave- 
stones, and  converting  them  to  his  own  use.  It  appeared  from 
the  bill  of  exceptions,  that  Darling  Sabin,  in  his  life-time,  in 
1816,  erected  in  the  Friends*  burying-ground  in  Kichmond,  two 
gravestones  at  the  grave  of  his  deceased  wife  and  daughter. 
Sabin  died  in  1823.  The  trespass  complained  of  was  com- 
mitted subsequently  to  Sabin's  death.  The  court  instructed  the 
JDiy  that  Sabin's  executors  had  no  right  to  maintain  the  action. 
Verdict  and  judgment  for  the  defendant. 

HandersoUy  for  the  plaintiffs  in  error. 

I».  Chamberlain  and  J,  Parker,  contra. 

By  Court,  Bichabdson,  C.  J.  It  seems  that  by  the  rules  of 
the  common  law,  those  who  have  erected  gravestones  may 
maintain  an  action  for  any  injury  done  to  them  during  their  life- 
time. But  after  their  decease,  the  action  in  such  a  case  belongs 
to  the  heirs  of  him  to  whose  honor  and  memory  the  stones  were 
erected:  Co.  Lit.  18,  6;  Frances  v.  Ley,  Cro.  Jac.  366;  Corren's 
ca«c,  12  Co.  105;   Spooner  v.  Brewster,  3    Bing.  136;  Fym  v. 
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Gorwyn,  Moore,  878;  Spooner  y.  Brewster^  2  Car.  and  P.  34. 
These  rules  seem  to  us  to  be  founded  on  sound  reason  and 
good  sense.  Gravestones  are  erected  to  perpetuate  the  mem- 
ory of  departed  friends,  and  to  mark  the  spot  where  their  ashes 
repose.  Those  who  erect  them  must,  in  general,  have  and  feel 
an  interest  in  their  preservation.  And  this  is  an  interest  which 
the  law  wisely  protects.  For  no  one  is  so  likely  to  vindicate  in- 
juries done  to  these  memorials  as  those  who  erected  them.  Tint 
when  they  who  erected  the  stones  are  gone,  as  the  heirs  of  those 
to  whose  memory  they  may  have  been  erected  must  then  have 
the  deepest  interest  in  their  preservation,  the  law  wisely  leaves 
it  to  those  heirs  to  vindicate  the  wrong.  In  these  monuments 
neither  executors  nor  administrators  have  any  interest.  They 
are  fixed  to  the  freehold,  and  belong  to  the  heirs.  Nor  do  they 
cease  to  be  their  property  when  severed  from  the  freehold. 
When  a  man's  property  which  is  fixed  to  the  freehold  is  severed, 
it  does  not  thereby  cease  to  be  his  property. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  com- 
mon pleas  be  affirmed. 


Hunt  v.  Hunt. 

[l  NbwHaicpihzes,431] 

Wnj5 — Whsrs  THE  Pateb  of  a  Note  wrote  upon  the  back:  *'  If  I  am  not 
living  at  the  time  this  note  is  paid,  I  order  the  contents  to  be  paid  to 
A.  H./'  and  having  signed  it,  died  before  the  note  was  paid,  it  was  held 
that  the  indorsement  was  testamentary,  and  entitled  to  probate  as  a  wiU. 

Appeal  from  the  decree  of  the  judge  of  probate  in  this  county, 
allowing  a  certain  instrument  as  the  last  will  and  testament  of 
Arad  Hunt,  deceased.     The  instrument  was  as  follows: 

'  *  $1000.  Brattleboio',  April  28»  18ia 

**  For  value  received,  I  promise  to  pay  Arad  Hunt,  or  hia 
order,  one  thousand  dollars,  within  one  year  from  this  date,  and 
interest. 

<<LUTHEB  WkLD. 

''Attest:  Jonathan  Hunt." 

There  were  upon  the  note  the  following  indorsements: 

''March  21,  1814,  received  one  year's  interest.  September 
14, 1814,  received  forty  dollars.  November  1, 1814,  reeeived  two 
hundred  and  four  dollars.  May  22, 1818,  received  thirteen  dol* 
lars  and  six  cents." 

"If  I  am  not  living  at  the  time  this  note  is  paid,  I  order  the 
conteDts  to  be  paid  to  Arad  Hunt,  2d.     Witness:  Arad  Hunt." 

The  testator  died  in  Februaryi  1825. 
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H.  Subbardy  for  the  appellant,  gaye  as  reasons  for  his  appeal, 
that  the  instrument  had  none  of  ihe  formalities  of  a  will;  that  it 
was  not  sealed,  was  not  witnessed;  that  no  executor  was  ap- 
pointed; that  it  was  not  intended  as  a  will;  that  the  note  was 
made  in  Vermont,  where  the  maker  resided,  having  no  property 
in  this  state;  and  that  administration  of  all  the  estate  of  the  de- 
ceased, within  the  jurisdiction  of  the  judge  of  probate,  has  been 
long  since  granted  by  said  judge,  and  is  still  in  force. 

Manderson,  cordra^  in  support  of  the  decree  below,  cited:  Coxe 
▼.  Ba89el,  8  Yes.  jun.  157;  Hobberfidd  v.  Broumingy  4  Yes.  200; 
Morreil  y.  Dickey^  1  Johns.  Oh.  155;  West's  case,  Moore,  177; 
Chaworlh  y.  Beech^  4  Yes.  jun.  555. 

By  Court.  It  is  not  disputed  in  this  case,  that  the  deceased 
signed  the  writing  which  is  offered  for  probate.  There  is  no 
eyidence  that  he  eyer  abandoned  the  original  intention  with 
which  he  made  the  writing;  but  it  is  objected  that  the  writ- 
ing is  not  in  its  nature  testamentary.  We  think,  however,  that 
the  authorities  adduced  by  the  appellee's  counsel  are  decisive  to 
show  that  the  writing  is  testamentary,  and  as  such,  entitled  to 
probate:  Lovelass  on  Wills,  160;  Wentworth's  Office  of  Ex'rs, 
261;  Gk>dolphin,  67;  Akerman  v.  Burroughs,  8  Yes.  &  B.  54. 

Decree  of  the  court  below  affirmed. 


HuTOHiNS  t;.  Speague. 

[4  Nxw  Haxpsbibb,  409.] 

Whbi^  to  Ddbaud  CaKDrroBS,  a  debtor  transf  en  gooda  to  one  who  bona 
JUU  paySf  or  aasames  to  pay,  on  account  of  the  goods,  debti  to  the  fall 
valne  of  anch  goods,  the  transf erree  can  not  afterwards  be  ohai;ged  as  the 
trustee  of  the  debtor. 

Qdbstion  reserved  upon  the  issue  joined,  whether  Carlton, 
co-defendant,  and  alleged  trustee  of  Sprague,  had  in  his  hands 
at  the  time  of  the  service  of  the  writ,  or  at  any  time  since,  any 
money,  goods,  chattels,  rights  or  credits,  of  Sprague.  It  ap- 
peared in  evidence,  that  Sprague  had,  by  three  bills  of  sale, 
conveyed  to  Carlton  goods  to  the  value  of  six  hundred  and 
fiixty-four  dollars  and  twenty-one  cents,  and  had  assigned  to 
him  notes  and  accounts  to  the  amount  of  one  thousand  four 
hundred  and  ninety-two  dollars  and  sixty-nine  cents,  upon 
which  the  latter  had  collected  one  hundred  and  forty-two  dol- 
hn  and  nine  cents.    The  bills  of  sale  and  assignments  were 
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absolute  on  their  face;  but  evidence  was  introduced  showing- 
that  they  were  accompanied  with  a  secret  trust,  rendering'  them 
fraudulent.  Carlton  then  showed,  that  at  the  time  he  took  the 
bills  of  sale,  he  assumed  to  pay  a  debt  due  from  Sprague,  and 
that  Sprague  was  indebted  to  him,  Carlton,  in  an  amount  greater 
than  the  value  of  the  goods,  together  with  all  that  had  been 
received  on  the  notes  and  accounts. 

The  court  being  of  opinion  that  if  the  sale  were  fraudulent 
the  trustee  had  a  right  to  retain  in  his  hands  the  amount  of 
what  he  had  paid,  or  assumed  to  pay,  before  the  service  of  the 
writ  in  this  case  upon  him,  and  that  amount  exceeding  the  value 
of  the  property  which  the  trustee  received,  directed  a  verdict 
for  the  trustee,  subject  to  the  opinion  of  this  court. 

Bell,  for  the  trustee.  An  insolvent  debtor  may  prefer  a  cred* 
itor:  Wilkes  y.  Ferris,  5  Johns.  335  and  412  [4  Am.  Dec.  364]; 
Ogden  v.  Jackson,  1  Id.  370;  Eslurick  v.  CaiOaud,  5  T.  R.  420;  Pich^ 
slock  V.  Lyster,  3  M.  &  S.  371.  The  whole  value  of  the  prop- 
erty transferred  to  Carlton  was  not  sufficient  to  pay  his  debt, 
and,  therefore,  there  could  be  no  fraud  oA  other  creditors:  Oli- 
ver's Convey.  661;  Tliomas  v.  Goodwin,  12  Mass.  140.  If  the 
transaction  be  fraudulent  in  law,  but  not  in  fact,  Carlton  would 
be  entitled  to  retain  for  his  advances  and  his  debt:  Murray  v. 
Biggs y  15  Johns.  571;  Thomas  v.  Goodwin,  12  Mass.  140.  The 
plaintiff  can  claim  only  "the  right  and  credit"  of  the  debtor, 
and  even  if  the  transaction  were  fraudulent,  as  the  debtor 
could  not  impeach  it,  the  plaintiff  could  not. 

Goodall  and  J,  Parker,  contra.  The  transfer  was  accompanied 
with  a  secret  trust;  was  therefore  void,  as  against  creditors: 
Fermor's  case,  3  Co.  78;  Twyne's  case,  Id.  80;  Wimbish  v.  Tail- 
hois,  1  Plowd.  51;  Co.  Lit.  357,  b.;  Com.  Dig.,  Covin,  B.  1,  2; 
Bac.  Abr.  Fraud,  A.;  Roberts'  Fraud.  Conv.  521,  547,  n.  b.  591, 
596:  Harris  v.  Sumner,  2  Pick.  129;  Hyslop  v.  Clarke,  14  Johns. 
458;  Gadogan  v.  Kennel,  Cowp.  434;  Edwards  v.  Harden,  2  T. 
R.  587;  WordaU  v.  Smith,  1  Camp.  332;  HamiUon  v.  Bus^ell,  1 
Cranch,  309;  HiUs  v.  Eliot,  12  Mass.  31  [7  Am.  Dec.  26];  Sands 
V.  Oodivise,  4  Johns.  598  [4  Am.  Dec.  305);  Jackson  v.  Brush,  20 
Id.  5;  Mackie  v.  Cairns,  5  Cowon,  547  [15  Am.  Dec.  477];  Beojch 
V.  Catlin,  4  Day,  284  [4  Am.  Dec.  221] ;  MerriM  v.  Meacham,  5 
Id.  341;  Numan  v.  Kapp,  5  Id.  76. 

The  transfer  being  fraudulent,  the  whole  property  was  liable 
to  attachment,  and  no  lien  exists  in  favor  of  the  assignee.  It 
was  liable  to  attachment  and  execution:    2  Pick.  129;  Widgery 
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T.  Easled,  5  Mass.  144  [4  Am.  Dek.  41];  Sands  v.  HUdreth,  14 
Johns.  468;  Ausiin  v.  5e«,  20  Id.  442  [11  Am.  Dec.  297];  Jach^ 
9on  ▼.  Mather,  7  Cowen,  301 ;  if  the  vendor  had  died,  the  vendee 
would  have  been  chargeable  as  executor  de  son  tort:  Telv.  197; 
Hawesv.  Leader,  Cro.  Jac.  271;  2  T.  R.  588, 597;  Osbom  v.  3Io8s, 
7  Johns.  161  [5  Am.  Dec.  252],  Prom  the  policy  of  the  law  no 
lien  conld  exist  in  such  a  case:  16  Mass.  824;  2  Pick.  137;  4 
Johns.  599;  14  Id.  465;  Biggs  v.  Murray,  2  Johns.  Ch.  582. 
And,  finally,  in  support  of  their  measure  of  endeavoring  to  reach 
the  property  by  a  trustee  process,  counsel  referred  to  Parker  v. 
Kingman,  8  Mass.  486;  Dix  v.  Cobb,  4  Id.  511;  Ingraham  v. 
Geyer,  13  Id.  146  |7  Am.  Dec.  132];  Clark  v.  Brown,  14  Id.  271; 
AUen  V.  Megguire,  15  Id.  290;  Enos  v.  Tuitle,  3  Conn.  27;  Naylor 
Y.Fosdick,  4  Day,  146  [4  Am.  Dec.  187];  Hatch  v.  Smith,  5  Mass. 
53;  Chealey  v.  Brewer,  7  Id.  261. 

Bv  Court,  EioHABDBON,  C.  J.  It  is  not  disputed  in  this  case, 
that  previous  to  the  commencement  of  this  action,  certain  goods, 
accounts,  and  notes  passed  from  the  principal  into  the  hands  of 
the  trastee;  nor  is  it  disputed,  that  the  amount  due  from  the 
pnncipal  to  the  trustee,  upon  claims  existing  at  the  time  the 
goods  thus  passed,  together  with  the  debt  the  trustee  assumed 
to  pay  at  that  time,  is  greater  than  the  value  of  the  goods  to- 
gether with  the  amount  of  all  the  money  that  has  been  collected 
on  the  notes  and  accounts. 

Bat  it  is  contended,  on  the  part  of  the  plaintiffs,  that  the 
goods,  notes,  and  accounts  went  into  the  hands  of  the  trustee 
under  a  contract  that  was,  with  respect  to  creditors,  fraudulent 
and  void;  that  such  a  contract  could  give  to  the  trustee  no  lieu 
upon  the  goods  and  money  received;  and  that,  notwithstanding 
the  debts  due  from  the  principal  to  the  trustee  may  exceed  the 
amount  which  has  come  to  the  hands  of  the  latter,  still  the 
plaintifife  are  entitled  to  recover,  the  trustee  having  no  right  to 
apply  what  he  has  received  to  the  payment  of  the  debt  due  to 
him  from  the  principal.  And  the  question  is,  whether  fraud  in 
the  contract  between  the  trustee  and  the  principal  would,  under 
^e  circumstances  of  this  case,  render  the  trustee  chargeable. 
If  it  would,  there  must  be  a  new  trial  to  ascertain  if  there  were 
fraud;  if  it  would  not,  then  the  trustee  is  entitled  to  judgment 
on  the  verdict. 

It  is  very  clear  that  if  the  contract  between  the  trustee  and 
^e  principal  were  fraudulent,  and  these  plaintiffs  had  attached 
the  goods  while  in  the  hands  of  the  trustee,  the  plaintiffs  must 
Aave  held  the  goods;  for  as  the  only  title  which  the  trustee  could 
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have  8bo?m,  must  have  rested  upon  the  contract  he  made  with 
the  principal;  that  being  f raadolent  and  yoid,  his  title  most  have 
failed  altogether.  No  lien  could  have  been  created  by  a  fraudu- 
lent contract.  When  a  debtor  dies  insolvent,  and  one  of  his 
•creditors  has  specific  property  in  his  hands,  on  which  he  has  no 
lien,  upon  the  question  whether  such  creditor  can  retain  the 
property,  and  set  up  his  debt  as  an  answer  to  a  claim  of  it  by 
the  executor  or  administrator  of  the  deceased,  the  judges  of  the 
supreme  court  of  Massachusetts  have  been  divided  in  opinion, 
Jackson  and  Putnam,  Justices,  having  been  of  opinion  that  the 
creditor  might  retain  the  property,  and  Parker,  G.  J.,  and 
Thatcher  and  Wilde,  Justices,  being  of  a  contraxy  opinion- 
-JarviB  V.  Rogers^  15  Mass.  389. 

In  the  case  of  Alien  v.  Megguire,  15  Mass.  490,  it  was  decided 
that  a  mere  creditor,  having  goods  of  his  debtor  in  his  hands, 
has  no  lien  upon  them,  and  may  be  charged  as  the  trustee  of  his 
debtor  on  account  of  them.  But  in  the  case  of  Thomas  v. 
Ooodwin  and  trustee,  12  Mass.  140,  it  was  decided,  that  where 
one  who  was  summoned  as  trustee  had  received  goods  of  the 
principal  debtor  under  a  fraudulent  contract,  but  before  the 
service  of  the  process  upon  him  had  paid  debts  of  the  principal 
to  the  amount  of  the  value  of  the  goods  received,  he  was  entitled 
to  be  discharged. 

As  the  fraud,  in  this  last  case,  rendered  void  the  contract  un- 
der which  the  goods  were  received,  it  may  seem,  at  first  view, 
•difficult  to  reconcile  these  two  decisions,  and  to  understand  why 
the  trustee  might  not  protect  himself  by  a  debt  previously  con- 
tracted, as  well  as  by  the  payment  of  money  afterwards  on  ac- 
count of  the  principal;  but  we  think  they  may  be  reconciled  on 
the  ground  stated  in  the  last  mentioned  case,  which  is,  in  sub- 
stance, that  there  is  a  locus  penUerUice,  of  which,  if  the  trustee 
avail  himself  before  the  process  is  served  upon  him,  by  restor- 
ing the  goods  to  the  principal,  he  can  not  be  charged;  and 
that  a  bona  fide  payment  to  the  value  of  the  goods,  made  to  the 
<sreditor8  of  the  principal,  is  tantamount  to  a  restoration  of  the 
^oods.  And  although  the  trustee  might  not  have  been  able  to 
avail  himself  of  this  principle  for  his  protection,  had  the  goods 
been  seized  in  his  hands  by  virtue  of  a  writ  of  attachment  on 
the  goods  of  the  principal,  we  think  it  just  and  reasonable  to 
adopt  and  apply  it  in  this  case.  However  fraudulent  the  con« 
tract  under  which  the  goods  went  into  the  hands  of  the  tmstes 
might  have  been,  if^  before  the  service  of  the  process,  he  had 
cepented  of  the  fraudulent  purpose,  and  restored  the  goods  to 
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ibe  principal,  it  is  clear  he  would  haye  been  entitled  to  be  dis- 
chazged  in  this  case.  And  we  see  no  reason  why  a  bona  fide 
payment  of  debts  due  from  the  principal  to  the  full  value  of  the 
goods,  or  even  an  actual  and  bona  fide  assuming  to  pay  such 
debts  to  that  value,  should  not  be  deemed  equivalent  in  this  case 
to  a  restoration  of  the  goods. 

We  are,  therefore,  of  opinion  that  there  must  be  in  this  case 

Judgment  on  the  verdict. 


Thb  lOLLOWiNO  ooMXSNT  is  made  by  G.  J.  Parker,  in  Boardman  v.  Cush- 
img,  12  K.  H.  105,  113:  "  In  ffuiehms  v.  Sproffuyand  TmOee,  4  N.  H.  468, 
where  the  plaintiff  contended  that  the  transfer  of  the  property  was  upon  an 
eaprew  design  to  defraud  creditors,  the  court  held  that  the  trustee  could  not 
be  charged.  The  opinion  seems,  from  the  report,  to  have  been  placed,  some- 
what, upon  the  ground  that  there  was,  in  case  of  a  fraudulent  transfer,  a 
hens  penileniks;  and  that  if  the  vendee  assumed  bona  fidt  to  pay  debts  of 
the  vendor,  the  fraud,  to  that  extent,  was  thereby  purged.  But  there  was 
nothing  in  the  facts  of  the  case  which  could  place  it  on  that  basis,  all  the  as- 
sumption to  pay  having  been  made  at  the  time  of  the  alleged  fraudulent 
transfer,  and  as  a  part  of  the  agreement  upon  which  the  transfer  was 
made.  In  order  to  sustain  that  decision  on  the  facts  upon  which  it  was  pred- 
icated, at  must  be  held  that  a  transfer,  with  an  express  view  to  defraud  cred- 
itors, could  not,  in  a  trustee  process,  be  held  to  be  void,  so  as  to  deprive  the 
irastee  of  such  equitable  right  as  he  might  have  had  in  case  the  goods  had 
been  deposited,  or  pledged  without  fraud.  It  is  not  necessary,  however,  to 
go  to  that  extent  to  decide  this  case,  nor  do  we  mean,  at  this  time,  to  give  an 
opinion  upon  a  state  of  facts  presenting  conclusive  evidence  that  the  trustee 
held  the  property  of  the  principal  debtor  by  a  transfer,  not  merely  accom- 
panied by  a  trusty  which  was  not  apparent — not  under  circumstances  merely 
tending  to  mislead  creditors,  and  therefore  objectionable— but  where  the 
trustee  held  by  virtue  of  an  express  fraudulent  design  and  transfer.  The 
good  faith  of  any  part  of  such  a  transfer  is  not  readily  perceived,  and  the 
opinion  in  Huichins  v,  Sprague  does  not  settle  such  a  case,  although  the  state- 
ment might,  perhaps,  have  been  such  as  fairly  to  present  it.*' 

In  A&ee  v.  Webater,  16  K.  H.  362,  370,  the  principal  case,  together  with 
Thomas  v.  Ooodwin,  12  Mass.  140,  is  cited  in  support  of  the  statement  that 
"a  sale  may  be  fraudulent  as  to  creditors  on  account  of  a  secret  trust  accom- 
panying it,  but  if  by  a  subsequent  agreement,  before  the  creditors  interfere,  the 
secret  trust  is  diMharged  and  the  sale  is  otherwise  made  valid,  the  fact  that 
the  tmst  once  existed  will  not  operate  longer  to  vitiate  the  sale,  the  fraud 
being  purged.**  Chief  Justice  Parker,  who  made  this  statement,  says,  in  con- 
tinning^  that  the  application  of  the  principle  to  Huichins  v.  Sjn-ague  is  some- 
what doubtful,  because  there  was  no  subsequent  agreement.  '*  These  are 
cases,  it  is  true,  where  the  transfer  is  rendered  valid  against  creditors  by  sub- 
sequent transactions.  The  fraud  is  purged,  as  it  is  termed.  But  they  serve 
to  show  that  the  sale  is  not  to  be  avoided  because  something  has  been  cou- 
pled with  at  of  an  illegal  ohanoter,  if  in  fact  it  has  no  operation  against 
creditors.  ** 


444  Mills  v.  Stabk.  [N.  H. 

Mills  v.  Stabk. 

[4  Kbw  Haiombxbx,  613.] 

Ko  Mak  is  Bound  to  Fence  against  cattle  on  the  highway  unless  they  are 
rightfally  there.  Cattle  which  escape  from  one  man's  land,  throngh  de- 
fects in  his  fence,  upon  the  highway,  and  enter  npon  another's  land 
through  defects  in  his  fence,  were  not  rightfully  on  the  highway. 

Replevin  for  cattle.  Plaintiff  and  defendant  were  owners  of 
closes  on  the  opposite  side  of  a  highway.  The  plaintiff  hanog 
put  the  cattle,  his  property,  into  his  close,  they  escaped  through 
a  defective  fence  into  the  highway,  and  from  the  highway  into 
the  defendant's  close,  his  fence  being  also  defective.  The  cattle 
being  so  in  the  defendant's  close,  he  took  them  damage /eosan^ 
The  case  was  submitted  for  the  opinion  of  the  court  upon  these 
facts. 

Fletcher,  for  the  plaintiff. 

Stevens,  contra. 

By  Court,  Bichabdson,  C.  J.    It  must  now  be  considered  as 

settled  in  this  state  that  no  man  is  bound  to  fence  against  cattle 
that  are  upon  the  highways,  unless  they  are  rightfully  there. 
Avery  v.  MaxweU} 

The  public  have  in  highways  only  a  mere  right  of  passage, 
the  soil  and  freehold  being  in  those  through  whose  lands  the 
highways  may  have  been  opened:  Makepeace  v.  Warden^  1  N.  H. 
16;  1  Burr,  143;  Lade  v.  Shepherd,  2  Stra.  1004;  Jackson  v. 
Hathaway,  15  Johns.  447  [8  Am.  Dec.  263].  And  the  owner  of 
the  soil  in  a  highway  may  have  trespass  if  the  cattle  of  others 
do  anything  more  than  merely  pass  and  repass:  Stackpole  t. 
Healy,  16  Mass.  33  [8  Am.  Dec.  121], 

The  question,  then,  in  this  case  is  whether  the  cattle  of  Mills 
were  rightfully  in  the  highway.  If  they  were,  and  escaped 
into  Stark's  inelosure  through  defects  in  his  fence,  which  is 
agreed  to  have  been  insufiScient  and  out  of  repair,  he  had  no 
right  to  take  them  as  a  distress  for  the  damage  they  had  done, 
and  the  plaintiff  is  entitled  to  judgment.  But  if,  on  the  other 
hand,  the  cattle  were  not  rightfully  on  the  highway.  Stark  was 
not  bound  by  law  to  fence  against  them,  and  when  they  strayed 
into  his  inelosure,  it  was  a  trespass  which  rendered  the  taking 
of  them  lawful,  and  ho  is  entitled  to  judgment.  The  case  does 
not  state  to  whom  the  soil  of  the  highway  belongs.  But  it  is 
agreed  that  the  land  on  one  side  of  the  way  belongs  to  the 

1.  iN.H.se. 
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• 
plaintiff,  and  on  the  other  side  to  the  defendant,  and  the 
presumption  of  law  in  such  a  case  is,  that  their  lands  respectively 
extend  usque  ad  JUum  vice,  so  that  the  soil  of  one  half  of  the 
road  belongs  to  one  and  of  the  remaining  half  to  the  other: 
Headlam  v.  Eedley,  1  Holt  s  N.  P.  C.  463. 

The  general  rule  of  the  common  law  is,  that  every  man  is 
bound  to  keep  his  cattle  upon  his  own  land  at  his  peril :  19 
Johns.  385;  1  Cow.  75,  note.  This  rule  has,  however,  excep- 
tions. 

1.  A  man  has  a  right  to  drive  cattle  along  the  public  high- 
ways, and  if  in  exercising  this  right,  he  use  ordinary  care  and 
diligence,  and  the  cattle  escape  into  the  adjoining  inclosures 
without  his  fault,  he  is  not  liable  for  any  damage  they  may  do : 
DovaMon  v.  Payne,  2  H.  Bl.  527. 

2.  When  a  fence  between  the  adjoining  closes  of  A.  and  B. 
has  been  divided  by  agreement,  or  by  the  fence  viewers,  and 
the  cattle  of  A.  escape  into  the  close  of  B.,  through  defects  in 
that  part  of  the  fence  which  B.  is  bound  to  repair.  A.,  the 
owner  of  the  cattle,  is  not  answerable  for  auy  damage  they  may 
do  there.  But  if,  in  such  case,  the  cattle  wander  from  the  close 
of  B.  into  the  close  of  C,  A.  will  be  answerable,  although  they 
may  go  into  the  close  of  C.  through  defects  in  the  fence  which 
C.  is  bound  to  repair.  But  A.,  in  such  a  case,  may  recover  of 
B.,  in  an  action  on  the  case,  any  damage  he  may  thus  sustain 
through  defects  in  B/s  fence:  6  Mass.  99. 

3.  Another  exception  is  supposed  to  have  been  created  by  the 
statute  of  February  8,  1791,  entitled  "An  act  relative  to  com- 
mon fields  and  regulating  fences,"  the  ninth  section  of  which 
enacts  "  that  where  any  damage  shall  be  done  to  any  person 
whose  fence  is  insufficient,  and  such  damage  shall  happen  through 
such  deficiency  of  fence,  by  swine  yoked  and  ringed  according 
to  law,  horses  fettered,  and  other  creatures  not  prohibited 
from  feeding  on  the  highways  or  common,  the  person  sustaining 
such  damage  may  not  impound  such  creatures  so  doing  damage, 
nor  shall  he  recover  any  damages  therefor." 

This  clause  has  been  construed  to  throw  upon  the  owners  of 
all  closes  adjoining  highways,  the  burden  of  fencing  them  against 
all  creatures  lawfully  in  the  highways  for  any  purpose.  Thus 
it  has  been  imagined,  that  if  I  put  my  horse  into  the  highway 
to  graze,  where  the  soil  of  the  whole  road  is  my  freehold,  and 
the  horse  wander  into  my  neighbor's  adjoining  close,  through 
defect  of  his  fence,  he  has  no  remedy.  And  perhaps  if  all  the 
inhabitants  of  a  particular  neighborhood,  by  common  consent, 
permit  their  cattle  to  run  at  large  and  feed  upon  the  highways 
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promiscuously,  the  catUe  of  each  one  may  be  considered  as 
rightfully  in  the  highway,  so  long  as  they  remain  there  in  any 
place  where  the  soil  belongs  to  any  one  of  such  neighborhood. 

In  this  case  the  plaintiff  was  not  exercising  his  right  to  drive 
the  cattle  along  the  highway  when  they  escaped  into  the  de« 
fendant's  indosure.  It  does  not  appear  that  there  was  any 
common  understanding  in  the  neighborhood,  that  their  cattle 
should  run  at  large,  promiscuously,  upon  the  highways  through 
their  lands.  The  plaintiff  owned  the  soil  of  only  one  half  of  the 
road.  His  case  then  must  be  governed  by  the  general  rule,  and 
does  not  come  within  any  of  the  exceptions.  When  his  cattle 
strayed  from  his  pasture  into  the  highway,  they  became  trespass- 
ers, the  moment  they  passed  the  thread  of  the  road  and  entered 
the  half  of  the  way  where  the  defendant  was  owner  of  the  soil. 
They  cannot,  therefore,  be  considered  as  rightfully  in  the  high- 
way when  they  wandered  into  the  defendant's  inclosure.  He 
was  not  then  bound  by  law  to  fence  against  them,  and  whate?er 
might  have  been  the  condition  of  his  fence,  as  be  found  the 
cattle  in  his  inclosure  doing  damage,  he  had  a  right  to  take 
them  as  a  distress  for  the  damage  they  had  done,  and  is  olearlj, 
upon  the  case  stated,  entitled  to  judgment. 

Judgment  for  the  defendant. 

Fencing  against  cattle  on  highwaya.    See  StaekpoU  y»  Healih  8  Am.  Daa 
121,  and  note. 


Geobge  V.  Habsib. 

[4  New  Haicpihzbb,  683.] 

Pbomises  07  Sttbsobibers  to  contribute  specified  sums  for  the  erection  of  i 
public  building  are  binding,  and  where  the  building  has  been  erected,  la 
action  may  be  sustained  against  one  to  recover  what  he  subscribei 

Pabol  evidence  is  inadmissible  to  vary  the  terms  of  such  a  promise. 

Assuicpsrr  upon  a  certain  writing,  in  the  words  and  figures 
following: 

''  For  the  purpose  of  providing  a  suitable  court-house  in  the 
town  of  Plymouth,  and  to  have  said  town  continue  a  half  sbire, 
we,  the  subscribers,  severally  promise  to  pay  the  sums  set 
against  our  respective  names,  or  so  much  thereof  as  m&ybe 
necessary  for  said  purposes,  payment  to  be  made  to  Arthur 
Livermore,  in  ti  ast  for  the  use  of  us  subscribing  fifty  dollars  or 
upwards,  provided  some  person  will  give  half  an  acre  of  hxi^ 
suitable,  in  the  opinion  of  the  last-mentioned  subscribers,  for 
the  site  of  a  court-house.  April  29,  1822."  Verdict  for  the 
plainti£E8  by  consent,  subject  to  the  opinion  of  the  court  upon  the 
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following  case.  The  above  writing  was  signed  by  twenty-nine 
persons,  each  subsciibing  certain  sums,  and  opposite  the  de* 
fendant's  name  was  set  the  sum  of  one  hundred  dollars.  Wil- 
liam Webster,  on  the  fifteenth  of  November,  1822,  gave  half  an 
acre  of  land  in  said  Plymouth,  suitable,  in  the  opinion  of  a 
majority  of  those  subscribing  fifty  dollars  and  upwards,  for  the 
site  of  a  court-house,  and  a  suitable  court-house  was  erected 
thereon,  under  the  direction  of  a  majority,  and  to  erect  and 
finish  said  house  it  was  necessary  to  expend  the  whole  amount 
subscribed.  But  the  defendant  refused  to  pay  the  sum  by  him 
subscribed.  When  the  defendant  put  his  name  to  the  said 
writing,  one  of  the  other  subscribers,  who  had  the  paper  and 
solicited  subscriptions,  told  the  defendant  that  the  new  court- 
house should  be  erected  on  the  site  of  the  old  court-house,  and 
that  he  should  not  be  held  liable  to  pay  if  it  were  erected  in  any 
oUier  place.  The  court-house  was,  in  fact,  erected  in  a  different 
place. 

Bell,  for  the  plaintiffs. 

SuUivan,  ailomey-general,  of  counsel  for  the  defendant. 

By  Court,  Bighabdson,  G.  J.  It  has  been  decided  in  Massa* 
chusetts  that  when  one  subscribes,  with  others,  a  sum  of  money 
to  cany  on  some  common  project,  lawful  in  itself,  and  supposed 
to  be  beneficial  to  the  projectors,  and  money  is  advanced  upon 
the  faith  of  such  subscription,  an  action  for  money  paid  may  be 
maintained  against  a  subscriber  for  the  amount  of  his  subscrip- 
tion, or  such  portion  of  it  as  may  be  equal  to  his  proportion  of 
the  expense  incurred:  Bryant  v.  Ooodnow,  5  Pick.  228;  The 
Trtuieea  ofR  A.  v.  W.  Allen,  14  Mass.  172;  Homes  y.  Dana,  12  Id. 
190.  But  in  the  case  now  before  us  there  is  no  count  for  money 
paid,  although  the  facts  stated  would,  if  the  decisions  in  Massa- 
chusetts are  correct,  most  clearly  entitle  the  plaintiffs  to  judg- 
ment on  such  a  count.  For  it  is  stated  that  these  subscribers 
have  built  a  court-house,  and  that  all  the  money  subscribed  was 
necessary  for  the  purpose,  so  that  the  sum  subscribed  by  the 
defendant  most  have  been  advanced  by  the  other  subscribers  on 
their  account. 

And  we  are  of  opinion  that  if  there  was  no  fraud  or  deception 
in  the  case,  this  action  may  be  maintained  upon  the  subscription 
paper.  There  were  twenty-nine  persons  who  wore  desirous 
that  the  courts  should  continue  to  be  holden  in  Plymouth, 
and  were  willing  to  contribute  certain  sums  towards  the  erection 
of  a  court-house,  that  they  might  continue  to  be  holden  there» 
A  written  agreement  was  made  that  each  of  the  twenty-nine 
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persons  should  pay  to  an  individual  a  particular  sum;  thai  so 
much  of  the  whole  sum  subscribed  as«  should  be  necesaaiy 
should  be  expended  in  the  erection  of  a  court-house,  and  that 
tbe  residue,  if  any,  should  be  returned  to  the  subscribers  re- 
spectively. There  was  a  direct  promise  by  each  to  pay,  and  a 
sufficient  consideration  is  apparent  from  the  nature  of  the  trans- 
action. The  consideration  upon  which  the  promise  of  each  is 
founded,  is  the  promise  of  the  rest  to  contribute  to  an  object, 
which  all  were  desirous  to  accomplish :  Trustees  in  Hanson  v.  Stet- 
son, 5  Pick.  506. 

But  the  defendant  relies  for  an  answer  to  the  action  on  the 
fact  that  he  was  told  by  one  of  the  subscribers,  when  he  put  his 
name  to  the  paper,  that  he  should  not  be  holden  to  pay  unless 
the  new  court-house  should  be  erected  where  the  old  court-house 
stood.  We  are,  however,  of  opinion  that  he  cannot  be  per- 
mitted to  avail  himself  of  this  circumstance  as  a  defense.  His 
promise  is  direct,  positive,  unconditional,  and  in  writing,  and 
parol  evidence  is  inadmissible  to  contradict  or  vary  such  a  con- 
tract. He  agreed  to  give  the  amount  he  subscribed,  for  the 
erection  of  a  court-house  on  land  suitable,  in  the  opinion  of  cer- 
tain subscribers,  and  to  be  given  for  the  purpose.  Nothing  is 
said  of  the  site  of  the  old  house. 

There  is  another  reason  why  the  defendant  ought  not  to  be 
permitted  to  avail  himself  of  any  private  understanding  be- 
tween him  and  another  subscriber.  He  put  upon  the  paper  an 
unconditional  promise  to  pay,  and  this  may  perhaps  have  in- 
duced others  not  only  to  subscribe,  but  to  pay,  and  his  attempt 
now  to  shield  himself  under  such  private  understanding  maj 
be  a  fraud  upon  others  who  were  thus  induced  to  subschbe  and 
pay. 

This  objection  can  be  removed  only  by  showing  that  before 
anything  was  done  he  notified  the  other  subscribers  thai  be 
should  withdraw  his  name  from  the  subscription  paper.  Bat 
for  aught  that  appears  he  may  have  stood  and  seen  the  other 
subscribers  erect  the  buildings  without  objecting  to  pay  until 
the  work  was  accomplished. 

Judgment  on  the  verdict. 

Cited  in  Berkeley  Divinity  School  v.  Jarvis,  32  Conn.  421,  and  Tnuieet  t. 
Oarvey,  53  IlL  403,  as  deciding  that  the  mntoality  of  the  promiiet  of  tlia 
subscribers  famished  a  sufficient  consideration  to  support  the  legal  oUiga* 
tion  arising  from  such  subscription. 

Liability  for  Subscription. — See  PhiUipi^  Academy  v.  Jknrit,  6  Am. 
Dec.  162,  and  note;  Goshen  Turnpike  v.  HurUn,  Id.  273;  Ihiid^m  CMM 
J(/V.  V.  Davis,  7  Id.  459. 
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The  State  v.  Potts. 

[4  Haimekd,  26.] 

IiTDiCTMBirr  YOB  FoBGEBT  Betting  forth  the  counterfeit  note  aooording  to 
its  tenor  need  not  aver  the  loss  or  destruction  of  such  note,  and  upon 
proof  of  its  mutilation  or  destruction  by  the  defendant,  other  proof  of 
its  contents  may  be  admitted  in  evidence. 

A  FiTLL  DsBCBiFTioir  GF  THX  FoBOiD  Instbuvxnt  must  be  set  forth  in  the 
indictment,  or  the  omission  to  do  so  excused  by  proper  averments. 

A  DiTFEBENCE,  OB  EVEN  A  CONTBADICnON  IN  THE  TeSTIMONT  of  witnesses 

for  the  prosecution,  does  not  defeat  an  indictment. 
Whstheb  OB  NOT  THEBE  IS  A  Vabiancb  between  the  note  set  forth  in  the 
indictment  and  that  produced  on  the  trial  is  a  question  of  fact  for  the 
jury,  and  their  verdict  is  conclusive. 

The  opinion  states  the  case. 
Sims  and  SaUled,  for  the  state. 
Sloan  and  WaU,  for  the  defendant. 

By  Court,  Ewino,  C.  J.  The  defendant,  Thomas  Potts,  was 
convicted  at  the  court  of  oyer  and  terminer  of  the  county  of 
Burlington,  upon  an  iudictment  for  passing  one  counterfeit 
bank  note,  and  for  having  another  in  his  possession  with  intent 
to  pass  it.  At  the  instance  of  his  counsel  judgment  was  sus- 
pended in  order  that  certain  points  raised  in  the  progress  of 
the  trial  might  be  submitted  to  the  consideration  of  this  court; 
and  these  points  having  been  fully  argued  by  counsel  on  both 
^des,  now  stands  for  our  opinion. 

1.  In  the  first  place,  the  counsel  of  the  defendant  insist  that 
the  first  count  of  the  indictment  was  not  sustained,  because 
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such  a  note  as  therein  described  was  not  produced.  The  first 
count  charges  the  defendant,  in  the  usual  form,  with  haying 
uttered  and  published  a  counterfeited  bank  note  of  the  Fanners 
&  Mechanics'  bank,  ''the  tenor  of  which  false,  forged  and 
counterfeited  paper  writing  is  as  follows,  that  is  to  say,"  and 
the  note  is  then  set  out  at  full  length.  On  the  trial  three  parts 
or  pieces  of  the  note  were  produced;  the  two  figured  ends  with 
a  portion  of  the  body  of  the  note  attached  to  one  of  them;  and 
another  portion  of  the  body  of  the  note,  containing  a  part  of 
the  vignette,  the  number,  the  sum  thrice  expressed,  twice  in 
numbers  and  once  in  letters,  a  part  of  the  date  of  the  note  and 
of  the  name  of  the  bank,  and  of  Philadelphia,  the  place  of  its 
establishment,  and  the  whole  of  the  counterfeited  signature  of 
the  president.  The  remainder  of  the  note  was  wanting.  It  was 
proved  that  while  the  defendant  was  under  examination,  pre- 
vious to  his  commitment,  he  seized  the  note  then  lying  on  the 
table  before  the  magistrate  and  threw  it  into  the  fire,  from 
which  it  was  promptly  rescued,  but  not  until  those  parts  want- 
ing at  the  trial  had  been  destroyed.  By  the  testimony  of  the 
magistrate,  and  of  another  person  then  present  who  had  care- 
fully examined  it,  the  contents  of  the  destroyed  parts  were 
proved.  The  parts  produced  were  amply  sufficient  to  enable  a 
competent  person  to  judge  and  give  evidence  whether  it  was  a 
genuine  or  counterfeited  instrument. 

The  counsel  of  the  defendant  insisted  that  as  the  indictment 
set  out  the  note  by  its  tenor  and  at  length,  the  state  was  bound 
to  produce  on  the  trial  exactly  such  a  note  as  is  there  described; 
and  having  made  no  averment  of  its  injury  or  destruction,  the 
contents  of  the  wanting  parts  could  not  be  supplied  by  other 
evidence.  To  sustain  their  position  they  rely,  in  the  first  place, 
on  the  rule  in  civil  actions  requiring  in  cases  of  profert  the 
actual  production  on  trial  of  the  instrument  declared  on,  and 
admitting  no  substitution  of  secondary  evidence  by  proof  of 
loss  and  destruction,  unless  an  averment  to  that  efiect  be  made 
in  the  declaration. 

This  reasoning  can  not  prevail.  Not  the  slightest  analogy 
exists  between  the  cases,  and  what  may  be  a  very  sound  and 
safe  rule  in  the  one  may  be  wholly  improper  in  the  other.  In 
the  first  place,  a  profert  in  an  indictment  is  never  made.  It 
chargei>  that  the  defendant  uttered  the  note  and  states  it  with 
due  particularity.  A  declaration  alleges  that  the  defendant 
made  the  deed,  '*  which  the  plaintiff  brings  here  into  court/'  and 
which,  as  is  familiarly  known,  the  plaintiff  did,  especially  in  the 
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time  of  the  year  books  and  of  ore  ienns  pleading,  actually  pro- 
dace  in  court  before  the  judges,  where  it  remained  during  the 
term  and  was  then  taken  by  the  plaintiff,  unless  denied  by  the 
plea,  when  it  remained  in  the  hands  of  the  custos  bremum  until 
the  trial  of  the  cause.     Secondly,  thii^  rule,  respecting  prof erfc 
and  its  effect,  relates  only  to  deeds,  and  not  even  to  every  kind 
of  deeds;  but  it  neyer  embraced  promissory  notes  or  bills  of 
exchange.      A  declaration  may  with  the  utmost  minuteness 
describe  a  note  or  bill  without  any  suggestion  of  its  loss,  yet  on 
the  trial  proof  of  the  lessor  destruction  and  of  its  execution  and 
contents  will  maintain  the  action.    Why,  then,  should  the  rule 
contended  for  exist  where  a  note  or  bill  becomes  in  question  in 
a  criminal  case?    Thirdly,  the  reason  for  making  a  profert,  as 
giyen  by  Lord  Coke,  10  Co.  92,  are:  1.  As  to  the  composition 
of  the  words,  to  be  sufficient,  and  the  court  shall  judge  that;  2. 
That  it  be  not  razed  or  interlined  in  material  points  or  places, 
and  upon  that  also,  in  ancient  time,  the  judges  did  judge  upon 
their  yiew,  but  of  late  times  have  left  to  be  tried  by  the  jury;  3. 
That  it  may  appear  to  the  court  and  to  the  party  if  it  was 
upon  condition,  limitation,  or  with  power  of  revocation.     ''  And 
these,"  says  Coke,  ''are  the  reasons  of  the  law  that  deeds  pleaded 
ui  court  shall  be  shewed  forth  to  the  court.  **    But  it  is  most  mani- 
fest that  the  first  of  these  reasons  is  fully  satisfied  by  the  rule 
which  requires  the  forged  instrument,  or  so  much  as  may  sufiSce 
to  show  it  to  be  the  subject  of  forgery,  to  be  set  out  in  the  in- 
dictment, and  that  the  others  can  have  no  possible  application. 
The  making  of  a  profert  in  a  declaration  in  a  civil  action  reg- 
ulates the  kind  of  evidence  to  be  produced  on  the  trial;  but  as 
a  profert  in  criminal  cases  does  not  exist,  either  in  principle  or 
in  practice,  the  manner  in  which  the  charge  is  set  forth  in  the 
indictment  does  not  govern  the  kind,  though  it  may  affect  the 
degree  or  quantity  of  evidence  requisite  to  sustain  it.     Thus,  if 
tax  indictment  charge  that  the  defendant  uttered  a  forged  instru- 
ment "of  the  tenor  following,"  or  "in  the  words  following," 
the  contents  of  the  instrument  as  laid  must  be  strictly  and  liter- 
ally proved.     A  very  slight  variance  is  fatal.    But  this  mode  of 
expression  does  in  no  wise  govern  the  kind  of  evidence,  whereby 
such  proof  is  to  be  made,  nor  require  that  it  be  made  by  written 
evidence,  when  if  some  other  mode  of  expression  had  been 
adopted  a  different  or  inferior  species  of  evidence  would  have 
iofficed.     The  indictment  sets  forth  the  facts  necessary  to  con- 
stitute the  crime  of  forgery  or  publication  of  forgery.     How 
these  facts  are  to  be  proved  depends  on  the  general  rules  of 
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eTidence,  and  these  are  the  same  in  both  civil  and  czimiDa] 
cases.  The  best  practicable  is  to  be  produced.  The  writing, 
if  in  existence  and  in  the  power  of  the  state.  If  lost,  de- 
stroyed, or  in  the  possession  of  the  defendant,  a  copy  or  parol 
evidence  of  its  content^  It  is  true  that  in  certain  cases  the 
indictment  mast  contain  an  averment  of  the  loss  or  destruc- 
tion of  the  instrument,  or  some  other  proper  cause,  for  the 
omission  of  a  full  description;  as  where,  after  the  forgeiy  or 
publication  of  the  instrument,  it  has  been  lost,  destroyed,  or 
passed  into  the  hands  of  the  defendant,  and  yet  sufficient  of  its 
contents  can  be  proved  to  show  it  to  be  an  instrument  of  which 
a  forgery  may  be  perpetrated.  The  want  of  a  more  full  descrip- 
tiou  must  be  excused  by  proper  averments,  but  this  is  a  rule  of 
pleading,  not  of  evidence,  to  prevent  an  exception  to  the  indict- 
ment, not  to  legitimate  secondary  or  inferior  evidence:  Common- 
wealth  V.  Houten,  8  Mass.  107;'  The  People  v.  Kingsley,  2  Cowen, 
622  [14  Am.  Dec.  620]. 

The  counsel  of  the  defendant  relied  in  the  next  place,  for  the 
support  of  their  objection  to  the  conviction  under  the  first  count, 
upon  a  passage  in  Archbold's  Treatise  on  Criminal  Pleading 
and  Evidence,  page  64,  in  which  he  says,  when  the  matter  of  a 
written  instrument  is  introduced  in  a  pleading  by  the  words, 
"  according  to  the  tenor  following,"  or,  "of  the  tenor  follow- 
ing,*' etc.,  any,  the  slighest  variance  between  the  instrument 
set  out  and  that  produced,  is  fatal.  And  hence  it  was  inferred 
that  where  the  instrument  is  introduced  as  in  the  indictment 
before  us,  by  the  tenor,  the  instrument  itself  must  always  be 
produced;  but,  I  apprehend,  this  is  not  a  correct  exposition  of 
the  passage,  nor  the  meaning  of  the  author.  The  rule  respects 
not  the  necessity  of  producing,  but  its  necessary  correspondence 
whenever  produced,  with  the  recital  in  the  indictment,  or,  in 
other  words,  that  the  aUegaia  and  probata  must  strictly  agree:  for, 
otherwise,  he  must  be  understood  to  maintain  that  an  indict* 
ment  for  forgery  can  not  be  supported  without,  in  all  cases,  the 
actual  production  of  the  forged  instrument.  He  gives  no  pre- 
cedents of  indictments,  he  lays  down  no  rules  of  proof,  such  as 
were  stated  at  the  bar,  or  any  others,  to  be  used  when  the  forged 
instrument  has  been  mutilated  or  destroyed,  yet  he  surely  does 
not  intend  to  say  that  if  the  accused  can  by  dexterity  possees 
himself  of  the  instrument,  or  by  audacity  destroy  it,  he  maj 
escape  with  impunity,  and  point  the  finger  of  scorn  at  public 
justice.    The  rule  is  laid  down  somewhat  dififerently,  and  oe^ 

1.  CommmnoMUh  v.  Houghton,  8  Han.  107. 
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taini  J  with  more  aocnracy  and  precision  by  both  Stailde  and 
Chitly.  If,  under  such  an  allegation,  say  they,  the  prosecutor 
&il  in  proving  the  instrument  verbatim  as  laid,  the  variance 
will  be  fatal:  1  Stark.  Cr.  PI.  190;  1  Gh.  Cr.  L.  158. 

The  doctrine  applicable  to  the  subject  before  us  appears  to  be 
settled  in  the  English  courts,  and  has  been  exprecisly  ruled  in 
the  supreme  court  of  Massachusetts.     Chitty,  in  his  treatise  on 
criminal  law,  1  vol. ,  389,  says  parol  evidence  may  be  given  of  the 
contents  of  a  forged  bill  of  exchange,  upon  proof  that  it  is  in  the 
prisoner's  possession.     And  upon  the  same  principle  where  the 
defendant  has  swallowed  the  instrument,  for  the  forgery  of  which 
he  is  indicted,  parol  evidence  may  be  given  of  its  contents,  with- 
out any  notice  to  produce  it.    And  these  positions  are  laid  down 
by  him  after  having  stated  (pages  155  and  158),  that  it  is  neces- 
saiy  to  set  forth  the  instrument  in  the  indictment.    In  14  East, 
276,  Lord  EUenborough  cites  and  aproves  of  the  case  of  Rex  v. 
Spragge,  tried  before  Justice  Buller  on  an  indictment  for  forg- 
ing a  note  which  he  afterwards  got  possession  of  and  swallowed^ 
and  parol  evidence  was  permitted  to  be  given  of  the  contents  of 
the  note.     It  is  true  the  report  does  not  say  the  indictment  did 
not  contain  an  averment  of  the  destruction,  but  it  is  clear  there 
was  none,  or  no  question  would  have  arisen;  and  it  doubtless 
conformed  to  the  English  treatises  which  require,  and  the  En- 
glish precedents  which  contain,  so  far  as  they  have  come  under 
my  research ,  a  recital  of  the  instrument  in  the  indictment.    In  the 
case  of  The  CommonweaUh  v.  SneU,  3  Mass.  82,  the  defendant 
was  convicted  of  uttering  and  passing  to  one  Clement  Bunker, 
a  promissory  note  purporting  to  be  subscribed  by  one  Raymond 
Smith,  as  a  good  note,  knowing  it  to  be  forged.     The  report 
does  not  say  that  the  indictment  did  not  aver  the  loss  of  the 
note,  but  it  is  manifest  from  the  whole  case  that  it  did  not;  and 
in  2  Bussel  on  Grimes,  1411,  the  American  edition  by  Davis,  the 
solicitor-general  of  Massachusetts,  in  a  note  containing  this  case, 
it  is  expressly  stated  that  nothing  was  alleged  in  the  indictment, 
as  an  excuse  for  not  producing  the  instrument.    The  falsity  of  the 
note  and  the  defendant's  knowledge,  the  passing  of  it  by  him, 
and  the  secreting  of  it  by  Bunker  and  a  brother  of  the  defendant, 
80  that  it  could  not  be  produced,  were  shown.    The  contents  of 
the  note  were  proved  by  a  person  who  had  seen  and  taken  a 
copy  while  in  the  hands  of  Bunker.     The  court  observed,  that 
**  on  the  trial  of  an  indictment  for  forging  an  instrument,  or 
knowingly  passing  it  as  genuine,  no  rule  of  law  required  as  in- 
dispensable the  production  to  the  jury  of  the  forged  instrument; 
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that  the  instrument  alleged  to  be  forged  must  be  so  far  de- 
scribed in  the  indictment,  that  it  may  appear  that  forging  it  is 
an  offense;  and  this  description,  as  well  as  the  forgery,  must  be 
proved  by  the  best  eyidence  the  nature  of  the  case  will  admit. 
The  production,  therefore,  of  the  instrument  in  evidence  must 
not  be  dispensed  with  where  it  is  practicable;  but  if  the  instru- 
ment can  not  be  produced,  the  prosecutor  being  in  no  fault,  and 
more  especially  if  it  be  secreted  to  protect  the  offender,  the  next 
best  evidence  will  be  admissible,  and  if  it  satisfy  the  jury  of  the 
defendant's  guilt,  it  is  a  legal  foundation  for  a  verdict  against 
him.  It  may  often  happen  that  when  the  instrument  is  not  pro- 
duced there  may  be  no  other  evidence  which  will  satisfactorily 
prove  the  description  or  the  forgery  of  it,  in  which  case  the  de- 
fendant must  be  acquitted." 

I  have  examined  this  point  at  some  length  out  of  deference  to 
the  arguments  of  the  defendant's  counsel,  and  to  the  firm  reliance 
they  placed  upon  it,  at  greater  length,  perhaps,  than  was  re- 
quisite after  what  was  said  by  this  court  in  Uie  State  v.  Oustin,  2 
South.  744,  which,  though  not  entitled  to  the  full  weight  of  an 
adjudication  on  the  very  point,  would  have  sufficed  to  rule  the 
present  case  unless  such  force  of  principle  or  precedent  had 
been  here  produced  as  would  have  required  us  to  re-examine  the 
subject.  The  indictment  against  Gustin  was  for  forging  a  prom- 
issory note.  Judge  Southard,  in  delivering  the  opinion  of  the 
court  on  a  motion  to  quash  it,  says:  "  The  objection  to  it  is  that 
the  tenor  of  the  note  is  not  set  out,  nor  any  circumstances  show- 
ing that  it  was  out  of  the  power  of  the  jury  to  set  it  out,  and 
the  objection  is  well  taken.  The  instrument  must  be  shown 
that  the  court  may  see  whether  it  be  an  instrument  of  which 
there  can  be  a  forgery  by  the  statute.  There  is  a  distinction 
between  the  indictment  itself  and  the  proof  necessary  to  sustain 
it.  If  the  tenor  be  set  out,  proof  that  the  instrument  is  not 
within  the  power  of  the  prosecutor  is  sufficient  to  authorize  other 
proof  as  to  its  contents,  and  proof  which  will  justify  conviction." 

2.  The  second  point  raised  by  defendant's  counsel  is  founded 
on  the  fact,  that  on  the  trial  one  of  the  witnesses  on  the  part  of 
the  state  testified  that  the  name  of  the  cashier  subscribed  to  the 
counterfeit  note,  and  which  had  been  on  one  of  those  parts  de- 
stroyed by  the  fire,  was  written  H.  Euhl,  and  another  testified 
that  it  was  written  Henry  Kuhl,  as  charged  in  the  indictment. 
It  was  said  the  state  was  bound  to  prove  the  note  fully  and  ex- 
plicitly, and  not  to  require  the  jury  to  guess  or  conjecture;  and 
henoo  it  was  argued,  as  these  witnesses  differed,  the  indictment 
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was  not  Bostamed.  It  is  trae  the  note  must  be  proved  as 
chazg^ed,  and  the  jury  must  be  satisfied  beyond  uncertain  sur- 
mise. Bat  it  is  not  less  true  that  an  indictment  does  not  fail 
because  one  witness  differs  from  another  in  points  more  or  less 
material^  or  even  in  some  directly  contradicts  him.  The  state 
was  bound  to  prove  that  the  name  subscribed  to  the  note  was 
Henry  Euhl.  Whether  it  was  so  subscribed  was  a  question  of 
fact.  The  jury  may  have  had  ample  reasons  for  preferring  and 
reposing  on  the  evidence  of  him  who  testified  that  it  was  writ- 
ten Henry;  and  as  the  cause  was  properly  put  to  them  by  the 
eourt,  the  verdict  they  have  rendered  stands  for  proof  that  the 
note  was  proved  as  laid  fully  and  explicitly,  or  at  least  to  their 
satisfaction,  and  that  they  attained  an  higher  degree  of  certainty 
tban  guess  or  conjecture. 

3.  The  third  count  charges  the  defendant  with  having  in  his 
possession,  with  intent  to  pass,  a  counterfeit  bank-note  of  the 
Philadelphia  Bank.  The  note  is  set  out  in  the  indictment,  and 
is  signed  "J.  Beed/'  President.  The  counterfeit  note  produced 
on  the  trial  is,  as  alleged  by  the  defendant's  counsel,  signed  "  J. 
Bead,''  and  the  variance  is  insisted  to  be  fatal.  Upon  the  note, 
since  the  name  was  written,  a  stain  from  some  extraneous  mat- 
ter has  rendered  it  difiicult  for  the  keenest  eye  to  discern 
whether  the  third  letter  of  the  surname  be  e  or  a.  What  might 
have  been  the  proper  course  on  the  trial  had  the  variance  been 
plain,  palpable,  and  undisputed,  it  is  unnecessary  to  say.  The 
court  very  properly  referred  the  fact  to  the  jury,  with  suitable 
directions,  and  their  verdict  shows  that  they  found  in  point  of 
fact  no  variance,  but  the  note  correctly  set  forth  in  the  indict- 
ment. 
On  the  whole,  we  find  no  ground  to  distrust  the  verdict. 

An  indictment  for  torgerj  should  set  forth  the  instmment  charged  to  be 
forged  m  hoc  verba,  onlen  it  be  in  the  hands  of  the  accused,  when  that  fact 
ihoald  be  averred  in  the  indictment:  State  y.  Parker,  6  Am.  Dec.  735;  in 
Tkt  PwpU  V.  Kmgsley,  14  Id.  520,  it  was  held  to  be  sufiBcient  for  the  indict- 
HMot  to  describe  the  instrument  in  general  terms,  and  to  set  forth  the  excuse 
fat  not  setting  out  a  copy,  or  for  not  describing  it  more  particularly,  where 
the  instroment  is  lost  or  in  the  possession  of  the  accused. 


HosKLNS  V.  Paul. 


[4  HlLRBD,  110.] 

OooDs  or  A  Joint  Lxssbb  Found  ok  the  Dekibed  Pssiaais  may  be  dis- 
trained for  rent,  although  previously  assigned  by  him  for  the  benefit  of 
his  creditors. 
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ExBMPnoir  feom  Dzsibess. — ^Unfinished  cloth  at  a  falling  mill  ia  exempt 
from  distresB  if  it  ia  the  property  of  a  stranger,  bat  not  if  it  >^l<»*gp  t» 
the  tenant  himself. 

Beflevin.     The  opinion  states  the  case. 
Kinsey,  for  the  plaintiffs. 
WaU,  for  the  defendants. 

Bj  Court,  EwiNO,  0.  J.  Peter  Barker,  John  Oolyin,  and 
Joseph  E.  Garwood  were  lessees  of  a  falling  mill  for  which  six 
months'  rent  became  due  on  the  twenty-fifth  of  September,  1822, 
to  John  Paul  and  Joseph  M.  Paul,  the  landlords. 

On  the  twenty-sixth  of  October,  1822,  Peter  Barker  made  an 
assignment  of  all  his  real  and  personal  estate  to  Hoskins  and 
Kinsey,  the  plaintiffs  in  this  case,  for  the  benefit  of  his  cred- 
itors, according  to  our  statute  of  the  twenty-third  of  Febmary, 
1820.  On  the  fifth  of  November,  1822,  the  landlords  distiained 
certain  pieces  of  unfinished  satinet  and  kerseymere  then  in  the 
fulling  mill,  which  had  been  sent  there  by  Barker  previous  to 
the  assignment,  for  the  purpose  of  being  fulled,  and  which  are 
part  of  the  goods  mentioned  in  the  inventory  accompanying 
the  assignment.  The  validity  of  the  assignment  and  the  con- 
formity to  the  statute  of  the  proceedings  of  the  assignees  under 
it,  are  not  brought  into  question.  The  assignees  prosecuted  an 
action  of  replevin,  and  now  insist  that  the  goods  were  not  dis- 
trainable:  1.  Because  they  were  not  at  the  time  of  the  distress 
the  goods  of  Barker,  the  tenant;  2.  Because  they  were  privi- 
leged from  distress,  having  been  sent  to  the  mill  in  the  way  of 
trade. 

1.  By  the  eighth  section  of  our  statute  concerning  distresses, 
Bev.  Laws,  201,  it  is  declared  to  be  lawful  to  take  and  seize  as  a 
distress  for  arrears  of  rent  any  of  tlie  goods  and  chattels  of  the 
tenant,  and  not  of  any  other  person,  although  in  possession  of 
such  tenant,  which  may  be  found  on  the  demised  premises, 
except  such  goods  and  chattels  as  are  by  law  privileged  from 
distress.     To  understand  the  just  operation  of  this  section,  and 
to  give  it  a  correct  construction,  it  is  necessary  to  recur  to  the 
common  law  as  it  stood  at  the  making  of  the  statute,  and  which 
has  been  thereby  altered.   At  common  law,  whatever  goods  aod 
chattels,  except  exempted  under  particular  circumstances,  as 
when  sent  there  in  the  way  of  trade,  and  the  like,  the  landlord 
found  on  the  premises,  whether  they  belonged  in  fact  to  the 
tenant  or  a  stranger ,   were  liable  to  distress  for  rent:  3  Bl. 
Com.   8.     As  if  a  stranger  sent  his  horse  or  cattle  on  tin 
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demised  premises  to  pasture,  they  might  be  immediately  dis- 
trained by  the  landlord;  and  so  far  was  the  rule  considered  to 
extend,  that  in  the  case  of  Francis  v.  Wyall,  3  Burr.  1498,  it 
was  held  that  a  gentleman's  carriage  sent  to  a  livery  stable  was 
liable  to  distress  for  rent  due  from  the  tenant  of  the  stable. 

The  object  of  the  alteration  introduced  by  our  statute,  was 
to  restrain  the  generality  of  the  right  of  distress  as  it  stood  at 
common  law,  and  to  establish  a  rule  more  just  in  its  operation, 
and  more  conformable  to  public  utility  and  convenience.     But 
neither  the  reason  of  the  thing,  the  design  of  the  legislature, 
nor  the  remedy  intended,  will  justify  the  extension  of  the  ex- 
emption to  the  goods  now  in  question.     The  statute  will  not 
bear  such  a  construction.     The  evil  to  be  corrected  was  the 
injustice  of  seizing  the  property  of  a  stranger,  when  it  hap- 
pened to  be  brought  on  some  lawful  occasion  and  for  some 
lawful  purpose,  upon  the  premises,  and  applying  it  to  the  pay- 
ment of  a  debt  of  the  tenant.     There  is  no  such  injustice  in 
taking  the  property  of  the  tenant,  which  may  have  been  on  the 
premises  during  the  whole  period  of  the  demise,  and  up  to  the 
moment  of  seizure,  though  a  short  time  before  placed  by  bim 
in  a  course  of  application  to  the  payment  of  bis  debts.     The 
palpable  difference  between  the  two  cases  is,  that  in  the  one, 
property  which  never  belonged  to  the  debtor  is  snatched  from 
the  innocent  owner;  and  in  the  other,  a  mere  preference  over 
other  creditors  is  given  to  the  landlord,  the  payment  of  whose 
claim  for  rent  is  always  a  favored  object  of  the  law.  In  the  one  case, 
the  property  of  a  man,  without  fault  and  without  compensation, 
is  taken  from  him ;  in  the  other,  no  injury  is  really  done  to  cred- 
itors, because  all  calculate  on  the  liability  of  the  goods  to  satisfy 
the  arrears  of  rent.    It  is  true,  the  legal  ownership  of  the  prop- 
erty is,  by  the  assignment,  passed  from  the  debtor  and  vested 
in  the  assignees,  but  it  is  sub  modo  only;  and  the  construction  I 
have  given  to  the  statute  is  supported  by  the  thirteenth  section 
of  the  act  respecting   assignments:    Bev.    Laws,  676,  which 
declares  the  assignee  to  have  as  full  power  and  authority  to 
dispose  of  the  estate,  as  the  debtor  had  at  the  time  of  the 
assijn^nment. 

2.  According  to  the  common  law,  goods  otherwise  liable  to 
distress  are,  under  certain  circumstances,  exempted;  thus,  corn 
sent  to  a  mill,  yarn  at  a  weaver's,  cloth  at  a  tailor's  shop,  to  be 
made  into  garments,  and  the  like:  Co.  Lit.  47,  a;  and  the  prin- 
ciple doubtless  extends  to  unfinished  cloth  sent  to  a  fulling  mill 
to  be  wrought.     This  protection  is  preserved  by  our  statute. 
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"  Such  goods  and  chattels  as  are  by  law  privileged  from  distress  " 
are  expressly  saved  from  liability.  But  this  is  an  exception  to 
the  general  rule  at  common  law  subjecting  to  distress  the  goods 
-even  of  a  stranger  found  on  the  premises.  It  was  designed  for 
the  encouragement  and  benefit  of  trade,  and  extends  imly  to  the 
goods  of  others,  not  to  the  goods  of  the  tenant  himself.  These 
are  not  exempted,  although  on  the  premises,  or  sent  thither  by 
him  to  be  wrought  upon,  according  to  his  trade.  Blackstone 
«ays:  **  The  articles  privileged  are  supposed,  in  common  pre- 
sumption, not  to  belong  to  the  owner  of  the  house,  but  to  his 
<)U8tomers:"  3  Bl.  Com.  8.  Hargrave,  in  note  295,  on  Co.  Lit. 
47,  a,  mentions  some  instances  of  exemption  from  distress,  and 
then  refers  to  the  case  of  Drancis  v.  WyaU  "for  other  cases,  in 
which  things,  the  property  of  strangers,  are  privileged  from 
distress  for  the  sake  of  trade  and  commerce."  In  Oiaboum  v. 
ffurst,  1  Salk.  249,  the  court  state  the  rule  to  be  that  "  goods 
•delivered  to  any  person  exercising  a  public  trade  or  employment, 
to  be  carried,  wrought,  or  managed  in  the  way  of  his  trade  or 
•employ,  are,  for  that  time,  under  legal  exemption,  and  priv- 
ileged from  distress."  The  true  foundation  of  the  exemption 
Irom  distress  in  the  excepted  cases,  is  said  to  be  ''the  detriment 
the  common  weal  would  suffer  if  such  things  should  be  liable 
to  distress  for  rent."  Now  it  is  manifest  the  common  weal  can 
suffer  only  by  distraining  the  goods  of  strangers,  and  never  by 
•distraining  those  of  the  tenant  himself. 

We  are  therefore  of  opinion  that  the  goods  seised  were  liable 
to  distress,  and  that  judgment  should  be  rendered  for  the  de* 
lendants. 


Exemption  irom  Skizubs  mnoKR  Dibtrbss. — ^At  oommon  law,  all  movaUe 
chattels  found  upon  the  demised  premises,  whether  belonging  to  the  tenant, 
an  under  tenant,  or  a  stranger,  were,  in  general,  diatrainabk  for  rent  due  to 
the  landlord:  3  Blackstone's  Com.  7;  3  Kent's  Com.  476;  Taylor  on  Land 
and  Ten.  sec.  583;  Gorton  v.  Falkner,  4  T.  R.  565;  Oilman  v.  JSUon,  6  Moore, 
243;  Holt  v.  Johnson,  14  Johns.  425;  Spenter  v.  MeOowen,  13  Wend.  25$; 
Connect,  V.  HcUe,  23  Id.  462;  Kesder  v.  MeConadty,  I  Bawle,  435;  O^DonneU 
V.  Seybert,  13  Serg.  &  R.  54;  Kams  v.  McKinnfy,  74  Pa.  SL  387;  Howard  f. 
Ranuay,  7  Harr.  &  J.  113;  Beeves  ▼.  McKemkf  1  Bailey,  497;  Hanmr, 
Wiekham,  6  Leigh,  236. 

But  this  invidious  privilege  of  the  landlord  was  found  to  be  so  inooavenient 
that  numerous  exceptions  to  the  rule  were  introduced  at  a  vety  early  period 
in  the  history  of  the  common  law.  Lord  Coke  thus  classifies  tiiem:  1.  "It 
must  bo  of  a  thing  whereof  a  valuable  property  is  in  some  body,  and  thet^fore* 
dogs,  bucks,  does,  conies,  and  the  like,  that  are  /erce  ntUurct,  cannot  be  dii* 
treyncHl.  2.  Although  it  be  of  valuable  propertie,  as  a  horse,  etc.,  yet  when 
a  man  or  woman  is  riding  on  him,  or  an  axe  in  a  man's  hand  cutting  of  wood, 
•and  the  like,  they  are  for  that  time  privileged,  and  cannot  be  distreiiiod. 
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3.  YaluAble  things  shall  not  be  distreyned  for  rent  for  benefit  and  main- 
tenance of  trades,  which  by  consequent  are  for  the  commonwealth,  and  are 
there  by  anthority  of  law;  as  a  horse  in  a  smith's  shop  shall  not  be  distreyned 
for  the  rent  issuing  out  of  the  shop,  nor  the  horse,  etc,  in  the  hostry,  nor 
the  materiaUs  in  the  weaver's  shop  for  making  cloth,  nor  cloth  or  garments  in 
a  taylor'a  shop,  nor  sacks  of  come  or  meale  in  a  mill,  nor  in  a  market,  nor 
anything  distrayned  for  damage  fecuant,  for  it  is  in  custody  of  law,  and  the 
Hke.    4.  Nothing  shall  be  distrayned  for  rent  that  cannot  be  rendered  againe 
in  as  good  plight  as  it  was  at  the  time  of  the  distresse  taken;  as  sheaves  or 
shocks  of  come,  or  the  like,  cannot  be  distrayned  for  rent,  but  for  damage 
feamni  they  may  be  distrayned.    But  charretts  or  carts  with  come  may  be 
distresmed  for  rent»  for  they  may  be  safely  restored.    5.  Beasts  belonging  to 
the  plow,  averia  ccurucoB,  shall  not  be  distrajmed  (which  is  the  ancient  com* 
BKHi  law  of  England,  for  no  man  shall  be  distreined  by  the  utensils  or  instru- 
ments of  his  trade  or  profession,  as  the  axe  of  the  carpenter,  or  the  books  of 
a  sehollar),  while  goods  or  other  beasts,  which  Bracton  calls  the  anim^dia  (or 
eeUeUa)  otiosa,  may  be  distrained.    6.  Furnaces,  caudrons,  or  the  like,  fixed 
to  the  freehold,  or  the  doores  or  windowes  of  a  house,  or  the  like,  cannot  be 
distrained.    Lastly,  beasts  that  escape  may  be  distrained  for  rent,  though  they 
have  not  been  levant  and  couchatU  .*"   Co.  Litt.  47,  a.     And  in  the  loading 
caw  of  sSimpaon  v.  Hariopp,  Willes,  512,  WiUes,  Ld.  C.  J.,  says :    "There 
are  five  sorts  of  things  which  at  common  law  were  not  distrainable :    1.  Things 
annexed  to  the  freehold.    2.  Things  delivered  to  a  person  exercising  a  public 
trade,  to  be  carried,  wrought,  or  worked  up,  or  managed  in  the  way  of  his 
trade  or  employ.    3.  Cocks  or  sheaves  of  com.    4.  Beasts  of  the  plow,  and 
instmmenta  of  husbandry.    5.  The  instraments  of  a  man's  trade  or  profession. 
The  fint  three  sorts  were  absolutely  free  from  distress;  could  not  be  distrained 
even  thoiigh  there  were  no  other  goods  besides.    The  two  last  are  only  exempt 
m6  mode;  that  is,  upon  a  supposition  that  there  is  sufficient  distress  besides." 
In  England,  as  personal  property  became  a  matter  of  greater  importance, 
and  as  the  trade  and  commerce  of  the  -country  increased,  the  courts  mani« 
fested  a  disjKwition  to  extend  the  principle  of  exempting  from  distress  the 
gpods  of  a  stranger  found  upon  the  premises  demised.     A  statement  of  some 
of  the  cases  in  which  such  property  was  held  to  be  so  exempt  will  best  illus- 
trate the  tendency  of  the  decisions.     In  Read  v.  Burley,  Cro.  Eliz.  649,  596, 
a  dothier  aent  wool  to  a  spinner  to  be  spun,  and  afterwards  came  with  a 
hone  to  bring  back  the  yam.     The  spinner  had  no  beam  to  weigh  it,  and 
they  brought  the  horse  and  yam  to  a  neighbor's  who  had  a  beam  to  weigh  it, 
and  while  they  were  in  the  house  weighing  it,  the  landlord  distrained  the 
horse  and  yam  for  the  rent.    The  majority  of  the  judges,  however,  held 
that  they  were  not  distrainable,  and  in  giving  their  opinion  said:  **  For  the 
tnde  of  a  clothier  is  pro  bono  publico,  who  ought  to  be  allowed  all  necessary 
means;  and  without  doubt  cloth  put  to  a  weaver  to  be  woven,  or  yam  in  an 
hoose  to  be  spun,  are  not  distrainable;  *  *  *  and  weighing  it  is  as  necessary 
as  the  former;  wherefore  the  yam  brought  thither  for  that  purpose,  and  the 
hone  vhich  brought  it,  are  privileged,  and  are  not  distrainable."    Walmsly, 
J.,  dissented  because  it  was  not  averred  that  it  was  a  common  beam  or 
place  for  weighing,  but  he  admitted  that  a  horse  brought  to  a  mill,  etc., 
wonld  not  be  distrainable.    Cowen,  J.,  in  Conwih  v.  JfaUt  23  Wend.  474, 
•peaking  of  this  case,  says:  "The  case  in  Croke  has  always  been  consid- 
ered a  leading  one.    It  has  often  been  recognized  as  law  to  the  full  extent  of 
the  principle  stated  by  a  majority  of  the  court."    In  Himpson  v.  Hartopp^ 
WiUes,  512^  it  was  held  that  a  stocking  frame  in  actual  use  was  not  distrain- 
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able.  In  OUman  r.  EUon,  3  Brod.  &  Bing.  75;  S.  C,  6  Moore,  243,  the  coart 
decided  that  goods  of  the  principal  in  the  hands  of  his  factor  could  not  b« 
distrained  for  rent  due  to  the  landlord  of  the  factor.  And  Dallas,  C.  J.,  in 
that  case  said:  '*In  like  manner,  therefore,  and  on  the  same  principle  of 
public  convenience,  a  rule  has  been  adopted  in  favor  of  trade  and  conmiercfc, 
and  as  the  landlord  is  protected  under  the  general  right  of  distraining,  so 
goods  of  a  certain  description,  and  in  certain  situations,  are  protected  in 
favor  of  trade  and  commerce."  So  in  Swire  v.  Leach,  18  C.  B.  (N.  S.)  479, 
34  L.  J.  (G.  P.)  150,  goods  deposited  with  a  pawnbroker  were  held  privileged 
from  distress,  although  pledged  for  more  than  a  year.  And  in  MUps  v.  F«r- 
&er,  8  Law  B.  (Q.  B )  77,  goods  deposited  in  a  warehouse  to  be  taken  care  of 
were  held  not  liable  to  be  distrained.  In  Oiahoum  v.  Bursty  Salk.  249,  the 
court  held  that  "  goods  delivered  to  any  person  exercising  a  public  trade  or 
employment  to  be  carried,  wrought  or  managed  in  the  way  of  his  trade  or 
employ,  are,  for  that  time,  under  legal  protection,  and  privileged  from  dis- 
tress." In  Broken  v.  Shevill,  2  Ad.  &  £11.  138,  a  butcher  sent  a  beast  to 
another's  shop  to  be  slaughtered,  and  while  there  it  was  distrained,  but  the 
court  held  that  it  was  not  distrainable.  In  Tliompaon  v.  Mashiier^  8  Moore, 
254,  it  was  decided  that  goods  sent  by  the  owner  to  his  factor  for  sale,  and 
deposited  by  the  latter  in  a  warehouse  belonging  to  a  public  wharf,  at  a 
weekly  rent  until  such  sale  could  be  effected,  were  not  liable  to  be  distrained 
for  rent  due  from  the  wharfinger  to  his  landlord  in  respect  to  the  wharf  and 
warehouse.  So  in  Adams  v.  Orane^  1  Or.  &  Mees.  380,  it  was  held  that 
goods  sent  to  an  auctioneer  to  be  sold  on  the  premises  occupied  by  him  were 
privileged  from  distress  for  rent,  and  the  court  said  **it  is  laid  down  as  a  gen- 
eral principle  that  the  privilege  exists  in  favor  of  commerce,  trade,  and  pnblia 
convenience." 

On  the  other  hand  it  was  held  in  Francia  v.  WyaU,  3  Burr.  1498;  1  W. 
Blackst.  482,  that  a  carriage  standing  at  a  livery  stable  is  distrainable  for  rent 
of  the  stable.  This  case  has  been  f*^uently  commented  upon  in  subsequent 
English  decisions,  but  does  not  seem  to  have  been  expressly  overruled  by  any 
of  them.  On  the  contrary,  it  was  followed  in  Parsons  v,  Gingell,  4  C.  B  545, 
where  it  was  held  that  horses  and  carriages  standing  at  livery  are  not  exempt 
from  distress.  But  the  court,  in  Younghlood  v.  Lowry,  2  McGord,  39  [13  Am. 
Dec.  698],  declined  to  follow  it,  and  held  that  a  horse  sent  to  a  livery  stable 
to  be  cared  for  was  not  distrainable.  In  IlellaweU  v.  Easlwoodf  6  £2xcheq.  295, 
it  was  decided  that  "mules"  used  for  spinning  cotton,  fixed  by  means  of 
screws,  some  into  the  wooden  floors  of  a  cotton  mill,  and  some  by  being  sunk 
into  the  stone  flooring  and  •secured  by  molten  lead,  are  at  law  distrainable  for 
rent.  The  key  to  this  decision  may  probably  be  found  in  the  opinion  of  Parke, 
B.,  that  "they  never  ceased  to  have  the  character  of  movable  chattels,  and 
were,  therefore,  liable  to  the  defendant's  distress."  But  Sir  W.  Page  Wood, 
V.  C. ,  in  the  case  of  Mather  v.  Eraser,  2  Kay  &  J.  536,  characterized  the 
statement  quoted  above,  a  mere  dictum.  In  Wood  v.  Clark,  1  Or.  &  Jer.  481, 
it  was  held  that  a  frame  or  machine  given  by  a  manufacturer  to  a  workman 
to  use  at  tho  latter's  house  is  not  privileged  from  distress,  although  it  was  ad« 
mitted  that  materials  given  to  the  workman  to  be  worked  up  at  his  house 
would  bo  80  privileged.  In  Muspratt  v.  Gregory,  1  Mees.  &  Welsh.  633;  3  Id. 
677,  the  boat  of  tho  x^laintiff,  an  alkali  manufacturer,  was  lying  in  a  canal  cut 
to  let  boats  up  to  the  salt  works  to  carry  away  salt,  and  while  there  to  be 
loaded  it  was  seized  by  the  landlord,  and  was  held  not  to  be  exempt  from  dis- 
tress.  So,  in  Joule  v.  Jtichson,  7  Mees.  &  Wekb.  450,  brewers'  casks  sent  to 
A  public  house  with  beer  and  there  left  until  they  were  empty,  were  held 
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liable  to  be  distnuned  for  the  rent  of  the  hoase.  But  in  Storey  v.  Robinson, 
6  T.  R,  138,  it  was  held  that  a  horse  with  his  rider  on  him  can  not  be  dis* 
trained  damage  fetuant.  Lord  Kenyon,  C.  J.,  saving:  *'If  it  were  permitted 
to  a  party  to  distrain  a  horse  while  any  person  is  riding  him  it  would  perpet- 
ually lead  to  a  breach  of  the  peace." 

It  will  be  seen  from  an  examination  of  the  cases  cited  above  that,  notwith- 
standing  some  relaxation  of  the  old  common  law  rule  in  reference  to  distress, 
in  England  this  privilege  of  the  landlord  is  still  recognized  to  a  very  consid- 
erable extent.  In  this  country,  however,  the  case  is  very  different.  "The 
tendency  of  our  decisions  is  upon  the  whole  against  the  right  of  distraining 
goods  not  the  property  of  the  tenant:"  Taylor  on  Land,  and  Ten.,  sec.  534; 
Brown  v.  Sirna,  17  Serg.  &  R.  138,  Riddle  v.  Welden,  5  Whart.  1;  Connak  v. 
Hale,  23  Wend.  475;  Toungbhod  v.  Lowry,  2  McCord,  39  [13  Am.  Dec.  698]; 
Stone  V.  Matthews,  7  HiU,  428;  Himely  v.  WyaU,  1  Bay,  102;  Walker  v.  John* 
100,  4  McCord,  552;  Owen  v.  Boyle,  22  Me.  47;  Bevan  v.  Crooks,  7  Watts  & 
S.  452;  Cadwalader  v.  Tindall,  20  Pa.  St.  422;  McCreery  v.  Cloflin,  37  Md, 
435;  Given  v.  Blann,  3  Blackt  64;  Reynolds  v.  Shuler,  6  Cow.  323;  Briggs  v. 
Large,  30  Pa.  St.  287. 

In  the  case  of  J?rou7n  v.  Smu,  17  Serg.  &R.  138,  Gibson,  C.  J.,  said:    **The 
right  to  distrain  the  property  of  a  stranger  rests  on  no  principle  of  reason  or 
justice.     It  is  a  feudal  prerogative  handed  down  from  times  when  chattels 
were  of  little  account,  and  when  it  may  have  been  impolitic,  if  not  unreason- 
sble,  to  embarrass  the  lord  with  responsibility  to  one  who  had  thrust  hia 
property  in  the  way  of  the  remedy  to  compel  a  performance  of  the  services. 
But  commerce,  which  wrought  a  change  in  the  habits  and  pursuits  of  men, 
and  gave  an  importance  to  personal  transactions,  necessarily  produced  a  relaxa- 
tion of  tho  rule,  so  as  to  admit  of  a  variety  of  exceptions,  some  of  them  of 
early  origin,  in  favor  of  trade.     These  have  been  so  often  enumerated  that  it 
would  be  useless  to  pass  them  in  review  here,  particularly  as  no  two  of  the 
judges  seem  to  have  taken  the  same  view  of  the  principles  applicable  to  them, 
or  of  the  ground  on  which  they  were  sustained.     But  be  this  as  it  may,  there 
ii  little  reason  to  doubt  that  the  exceptions  will,  in  the  end,  eat  out  the  rule. 
The  most  plausible  argument  in  support  of  it  is  that  as  the  landlord  is  sup- 
posed to  have  given  credit  to  a  visible  stock  on  the  premises,  he  ought  to  be 
allowed  recourse  to  everything  he  finds  there.     But  this  recourse  can  not  be 
presamed  to  have  been  in  the  view  of  the  parties,  where  it  would  defeat  the 
very  object  of  the  contract.     *    *    *    "yNHiero  the  course  of  the  business  must 
necessarily  put  tho  tenant  in  possession  of  the  property  of  his  customer,  it 
voald  be  against  the  plainest  dictates  of  honesty  and  conscience  to  permit  the 
laadlotd  to  use  him  as  a  decoy,  and  pounce  upon  whatever  should  bo  brought 
vithin  his  grasp,  after  having  received  the  price  of  its  exemption  in  the  en- 
hanced value  of  the  rent."    And  Bay,  J.,  in  delivering  the  opinion  of  the 
court  in  Youngbhod  v.  Lowry,  2  McCord,  39  [13  Am.  Dec.  698],  said:  "I  am 
very  much  disposed  to  think  that  this  whole  system  of  distress  for  rent  was 
inapplicable  to  the  circumstances  originally  of  the  British  colonies,  where  the 
ancient  feudal  system  was  utterly  unknown,  and  nothing  but  colonial  depend- 
ence could  have  permitted  it  to  gain  a  footing  in  America  in  subservience  tc 
Bntish  policy.*' 
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WOODWABD^S   EXECUTOBS  V.  WoODWABD. 

[4  Hamxbd,  1X5.] 
LiOAGiBS  MAT  BE  Attachkd  IN  THB  Hands  ow  thk  Devtsem,  for  the  legatee's 
debt»  if  they  are  charged  upon  real  estate;  bat  mere  jieni»na1  leigaciea 
can  not  be  attached. 

MonoN  to  qaash  writ  of  attachment.  The  opinion  states  the 
case. 

Wood,  for  the  motion,  contended  that  the  legacy  was  not  at- 
tachable, because  it  was  a  mere  trust  or  eqaitable  demand.  The 
sheriff,  in  attachment,  can  onlj  levy  on  common  law  rights. 
Charges  on  real  estate  are  not  subjects  of  common  law  jurisdic- 
tion. An  action  at  common  law  will  not  lie  to  recoTer  them, 
unless  there  has  been  a  promise  from  the  deyisee  to  the  cestui 
que  trust:  Boone  y.  Durand,  1  Desauss.  588;  3  Cruise  Dig.  tit. 
Prescription,  Ch.  2  sec.  69;  Heycoch  y.  Heycock,  1  Yem.  256; 
Serg.  on  Attach.  86.  This  court,  in  the  case  of  Thorn  y.  Wright, 
decided  that  a  personal  legacy  can  not  be  attached,  and  that 
decision  must  goyem  this  case. 

WaU,  contra,  contended  that  the  debtor  ought  not  to  be  allowed 
to  say  that  his  property  should  not  be  taken  for  the  payment  of 
his  debts:  4  Binn.  373.  The  rule  that  legacies  can  not  be  at- 
tached applies  only  to  pecuniary  legacies,  and  is  not  applicable 
to  legacies  charged  upon  land:  Serg.  on  Attach.  86;  Livingston 
y.  Livingston,  3  Johns.  189. 

By  Court,  Ewing,  C.  J.  Abner  Woodward,  by  his  will  dated 
the  twenty-second  of  April,  1825,  and  proyed  the  thirteenth  of 
Noyember,  1825,  deyised  a  plantation  to  his  son,  Apollo  Wood- 
ward, in  fee-simple,  and  bequeathed  to  his  son  Horace  N.  Wood- 
ward, the  sum  of  four  thousand  dollars,  which  he  ordered  his 
son  Apollo  to  pay,  and  directed  that  the  plantation  above 
mentioned  should  be  bound  for  the  payment  of  the  legacy  by 
his  son  Apollo. 

After  the  decease  of  the  testator,  the  executors  sued  out  a 
writ  of  attachment  against  Horace  N.  Woodward  for  a  debt  due 
to  the  deceased  in  his  life-time,  which  writ  was  returned  to  the 
term  of  February,  1826,  by  the  sheriff;  that  he  had  attached  the 
aboye-mentioned  legacy  in  the  hands  of  Apollo  Woodward. 

The  counsel  of  Horace  N.  Woodward,  the  defendant  in  attach- 
ment, moyes  to  quash  the  return,  and  insists  that  the  legacy  is 
not  attachable,  first,  because  not  suable  at  law,  but  in  equity 
only;  and  second,  from  analogy  to  the  case  of  a  personal  legacy, 
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irhich  has  been  held  in  thia  court  not  to  be  liable  to  attachmeni 
in  the  hands  of  executors. 

1.  The  statute  respecting  attachments  authorizes  the  sheriff 
to  attach  the  goods  and  chattels,  rights  and  credits,  moneys  and 
effects,  lands  and  tenements,  of  an  absconding  or  absent  debtor. 
This  writ  is  a  useful  remedy,  sometimes  the  only  method, 
whereby  the  creditor  can  secure  his  debt.  It  is,  therefore,  to 
receiye  a  liberal,  not  a  rigorous  regard. 

The  terms  of  the  statute  are  abundantly  sufficient  to  compre* 
hend  the  case  of  a  legacy,  and  ought  so  to  be  construed,  unless 
there  be  something  in  the  nature  of  the  subject,  or  the  mode  of 
recoyery,  or  the  tribunal  having  jurisdiction  over  it,  which  may 
prevent.     It  is  clear  there  are  circumstances  under  which  a 
legacy  charged  on  land  is  recoverable  in  a  court  of  common  law. 
This  position  is  fully  sustained  by  the  following  cases:   Ewer  v. 
Jones,  2  Salk.  416;  2  Ld.  Raym.  037;  Nicholson  v.  Sherman,  T. 
Raym.  23;  1  Siderf.  45;  PaschaLl  v.  Keterlch,  2  Dyer,  157,  b; 
Scanbem  v.  Sambem,  2  Bulst.  257;  Hawkes  v.  Saunders,  Cowp. 
289,  per  Buller,  justice:  Livingston  v.  Livingston,  3  Johns.  189; 
Beeher  v.  Beeker,  7  Id.  99;'  Vanorden  v.  Vanorden,  10  Id.  30.* 
On  the  other  hand,  two  authorities  only  were  cited  on  the  argu- 
ment at  the  bar,  by  the  counsel^  of  the  defendant:  3  Cruise,  566^ 
tit  Presumption,  ch.  2,  sec.  9,  where  the  writer  says:  *'  A  legacy 
given  out  of  real  property  is  only  recoverable  in  a  court  of 
equity/'    Cruise  refers  to  a  single  case  in  support  of  this  posi- 
tion: 1  Yem.  256,  where  the  question  was  not  mentioned,  and 
it  does  not  even  appear  that  the  legacy  was  given  out  of  real 
property.     The  other  case  was  from  1  Desau.  Ch.  588.     The 
grounds  on  which  that  decision  was  made  are  not  distinctly 
shown,  and  may  have  been  something  in  the  statute  law  or 
peculiar  customs  of  the  state  of  South  Carolina.     It  is,  however^ 
not  strong  enough,  if  determined  on  general  principles  appli- 
cable elsewhere  than  in  that  state,  to  overcome  a  multitude  of 
eontrazy  cases.    If,  under  no  circumstances,  a  legacy,  charged 
on  land,  were  suable  at  common  law,  there  would  be  some 
foundation  for  an  objection  to  the  return  in  question.     But  as 
such  circumstances  may  exist,  the  objection  is  premature,  and 
can  only  be  raised  with  propriety,  when  a  claim  is  made  against 
the  garnishee,  by  the  regular  course  of  procedure,  calling  on 
him  for  payment.   If  then  such  circumstances  can  not  be  shown, 
he  may  avail  himself  of  the  want  of  them,  and  successfully  resist 

1.  Butkerr.  Backer,  7  Johns.  99  [5  Am.  Dec.  a46J. 

%  Van  Ordm  ▼.  Van  Orden,  10  Johns.  30  (6  Am.  Dec.  314]. 
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the  demand  of  the  plaintiff  in  attachment.  But  it  is  said  the 
garnishee  may  have  no  interest  to  resist  the  claim,  and  may 
omit  to  do  BO.  And  if  he  should,  the  debtor  has  no  cause  of 
complaint.  If  the  debt  on  which  the  attachment  is  founded  is 
just  and  honest,  he  can  have  no  room  for  complaint  that  his 
property  is  applied  to  satisfy  it.  If  not  due,  or  unjust,  he  should 
dissolve  the  attachment,  and  defend  himself  against  it.  Again, 
it  is  said,  the  lands  charged  with  the  legacy  may  be  swept  away 
from  the  devisee  for  the  payment  of  the  debts  of  the  testator, 
and  if,  therefore,  he  should  pay  the  legacy  under  the  attach- 
ment, he  might  be  subjected  to  loss. 

Against  such  an  event  the  garnishee  may  readily  protect  him- 
self; but  ought  any  court  to  listen  to  such  a  complaint  from  the 
debtor?  He  can  sustain  no  injury,  and  he  ought  not  to  be  al- 
lowed to  shelter  the  legacy,  and  abstract  it  from  the  reach  of 
the  law  and  of  his  creditors,  under  a  peradventure  that  the  de- 
visee will  not  be  wise  enough  to  take  care  of  himself. 

2.  In  the  second  place,  the  present  legacy  was  insisted  to  he 
not  liable  to  attachment  from  analogy  to  a  personal  legacy;  bat 
there  is  a  wide  difference  between  the  two  cases,  so  that  a  barrier 
may  properly  exist  in  th«  one  which  is  not  to  be  found  in  the 
other.  A  personal  legacy  can  not  be  demanded  until  a  refund- 
ing bond,  with  two  sufficient  sureties,  is  tendered  to  the  execQ* 
tor;  nor  be  sued  for  until  such  bond,*  if  refused  on  tender,  is 
filed:  Bev.  Laws,  50,  sec.  3.  No  such  preliminary  is  required 
or  necessary  in  the  case  of  a  legacy  charged  upon  land.  If,  then, 
an  executor  was  liable  to  be  made  garnishee  in  attachment,  he 
might  be  subjected  to  make  payment  without  that  reasonable 
indemnity  which  the  law  has  provided  for  him.  Upon  this 
ground  mainly,  as  I  have  understood,  for  I  was  absent  from  in- 
disposition when  the  decision  was  made,  this  court,  in  the  case 
of  Thorn  v.  Wright,  quashed  an  attachment  levied  on  a  personal 
legacy  in  the  hands  of  executors. 

We  are  of  opinion,  therefore,  that  the  objections  to  the  re- 
turn are  not  sustained,  and  that  the  motion  to  quash  it  ought  to 
be  overruled. 


Johnson  v.  Martinits. 

[4  HjlLrxd.  1M.] 

Indorser  ot  ▲  Promissory  Note  Indorsed  in  Blank,  will  be  pennitted,  ia 
an  action  against  him  by  the  indorsee,  to  show  that  he  indorsed  merely 
to  enable  the  plaintiff  to  collect  the  money  of  the  drawer;  and  that  it  was 
agreed,  when  the  indorsement  waa  made,  that  he  was  not  to  be  liable  it 
indorser  on  the  note. 


3Iaj,  1827.]  Johnson  v.  Mabtincs.  465 

Ebbob  to  the  common  pleas.    The  opinion  states  the  case, 
Clark  and  Vroom,  for  the  plaintiff  in  error. 
Saxton^  for  the  defendant. 

Bj  Court,  Ewnro,  0.  J.  The  action  in  the  court  below  was 
brought  by  Martinus  against  Johnson ,  upon  a  promissory  noto 
drawn  by  William  E.  Potts,  in  favor  of  Thomas  I.  Lowrance,  oi 
bearer,  by  him  transferred,  by  delivery,  to  Johnson,  and  by  him 
indorsed  to  Martinus.  The  indorsement  was  in  blank,  and  was 
filled  up  in  the  common  general  form  at  the  trial.  After  the 
plaintiff  had  closed  his  evidence,  the  defendant  offered  a  wit« 
ness  to  prove  an  agreement  of  the  parties,  Martinus  and  John- 
son, at  the  time  of  the  transfer,  in  relation  to  it;  that,  according 
to  the  agreement,  Johnson  was  not  to  be  considered  liable  to 
Martinus  as  indorser  upon  the  note,  and  that  his  name  was  in- 
dorsed merely  to  enable  the  plaintiff  to  collect  the  money  from 
the  drawer.  The  evidence  was  overruled,  and  a  verdict  and 
judgment  rendered  for  the  plaintiff.  The  rejection  of  the  evi- 
dence is  assigned  for  the  reversal  of  the  judgment. 

The  objection  to  the  testimony  is  founded  on  the  rule  which 
excludes  parol  evidence  to  impugn  or  alter  a  written  contract; 
but  this  rule  is  wholly  inapplicable  in  the  case  before  us.  An 
indorsement,  while  yet  remaining  in  blank,  and  not  filled  up, 
is  not  a  written  instrument,  nor  entitled  to  its  effect,  protection 
or  immunity.  Before  the  note  can  be  given  in  evidence  to  main- 
tain an  action,  the  indorsement  must  be  filled  up.  A  note  in- 
doraed  in  blank  by  the  original  payee  may  pass  through  many 
bands  without  further  indorsement,  and  the  last  holder  may  fill 
up  the  blank  with  an  indorsement  to  himself,  and  maintain  an 
action  against  the  drawer  or  indorser,  although  neither  of  them 
knows  into  whose  hands  it  has  found  its  way  until  called  on  for 
payment.  Such,  however,  could  not  be  the  case,  if,  at  the  mo- 
ment of  the  signature  of  the  indorser,  it  is  a  complete  written 
contract,  and  not,  as  the  truth  is,  inchoate  and  imperfect,  and 
with  something  yet  to  be  done,  before  the  right  is  fully  and 
legally  invested  in  the  indorsee.  The  real  nature  of  the  transac- 
tion is  an  authority  to  fill  up  the  indorsement  according  to  the 
agreement  of  the  parties,  if  an  agreement  is  made,  and,  if  none  is 
made,  with  a  common  general  indorsement,  such  as  the  law  pre- 
sumes the  parties  intend  where  no  special  agreement  is  made. 
The  fair  and  bona  fide  possession  of  a  note  with  a  blank  indorse- 
ment, furnishes  presumptive  evidence  of  authority  to  fill  up  the 
blank  in  a  general,  unlimited,  unrestricted  manner;  but  the  evi- 
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denoe  is  presumpiive  only,  and  leayes  to  the  indorser  the  liberty, 
while  it  imposes  on  him  the  necessity,  of  proTing  the  making  of  a 
di£ferent  express  stipulation.  It  is  competent  for  a  party  in  pes* 
session  of  a  note  thus  indorsed,  to  fill  up  the  indorsement,  with-^ 
out  other  evidence  of  his  right  to  do  so  than  the  mere  possession. 
But  it  is  competent  for  his  immediate  indorser  to  prove  that  in 
BO  doing  he  has  abused  his  authority,  and  expressed  the  con* 
tract  different  from  the  stipulation  and  agreement  of  the  parties. 
Such  conduct  on  the  part  of  the  indorsee  would  be  a  direct 
fraud;  and  if  the  very  perpetration  of  the  fraud  could  close  up 
the  avenues  of  detection,  and  preclude  inquiry,  the  rules  of  law 
and  the  courts  of  justice  would  merely  call,  instead  of  treating, 
fraud,  as  that  all-destroying  thing  it  is  so  universally  and  so 
justly  described. 

If  a  person,  as  is  sometimes  very  imprudently  done,  give  his 
name  to  a  note  with  a  blank  left  for  the  amount,  but  with  au 
express  agreement  that  it  is  to  contain  a  sum  not  exceeding 
one  thousand  dollars,  and  it  is  filled  by  the  payee  with  ten 
thousand  dollars,  in  an  action  on  this  note  by  the  payee,  or  by 
an  indorsee  with  knowledge  of  the  facts,  no  court  would  hesi- 
tate to  receive  evidence  from  a  witness  present  at  the  signing  of 
the  note,  of  the  actual  agreement  between  the  parties,  and  of 
the  authority  really  given  to  the  holder  of  the  note.  Such  evi- 
dence was  received  in  the  case  of  Ibrris  v.  SaxUm^  1  South.  1, 
without  objection  either  at  the  circuit  or  at  the  bar,  as  to  the 
nature  of  the  evidence,  although  the  competency  of  the  witness 
in  that  case,  connected  as  he  was  with  the  event  of  the  suit, 
was  controverted  and  ultimately  denied.  The  same  priniciple 
is  applicable  to  the  question  before  us.  The  object  was  to  show 
that  the  indorsement  was  filled  up  differently  from  the  agree- 
ment of  the  parties;  that  it  should  have  been  so  filled  up  as  to 
enable  the  indorsee  to  recover  the  money  from  the  drawer,  bat 
to  save  the  indorser  from  any  responsibility  in  case  of  his  failure. 

In  the  case  of  Eerrick  v.  Carman,  10  Johns.  224,  in  a  sait 
between  the  indorser  and  his  immediate  indorsee,  the  supreme 
court  of  New  York  said,  that  they  were  in  one  sense  original 
parties,,  between  whom  the  consideration  of  the  contract  might 
be  inquired  into,  and  held,  evidence  that  the  plaintiff,  the 
indorsee,  had  given  no  consideration  for  the  note,  and  was  the 
mere  agent  of  the  payees,  to  be  admissible,  in  order  to  show 
that  no  recourse  could  be  had  to  the  indorser.  In  Barber  t. 
Prentiss,  6  Mass.  430,  the  drawer  of  a  bill,  in  an  action  bj  an 
indorsee,  was  permitted  to  show,  though  the  indorsement  was 
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general,  that  the  indorsee  held  the  bill  as  the  agent  for  the 
payees  for  collection  only,  and  that  the  payees  had  requested  him 
not  to  pay  the  indorsee;  and  these  facts  were  held  to  furnish  a 
good  defense.  The  case  of  EiU  v.  Ely,  5  Serg.  &  B.  363  [9  Am. 
Dec.  376],  was  an  action  by  the  indorsee  against  the  indorser, 
apon  promissoxy  notes,  drawn  by  one  Lamb,  in  favor  of  the 
defendant,  and  by  him  indorsed  in  blank,  and  the  plaintiff 
proved  on  the  trial  that  the  notes  were  delivered  to  him  by  the 
indorser,  in  payment  of  coffee  purchased  of  him  by  the  in- 
dorser at  the  time  of  giving  the  notes.  The  defendant,  the 
indorser,  offered  to  prove  by  the  testimony  of  a  witness,  that  at 
the  time  of  the  indorsements,  it  was  expressly  agreed  between 
the  plaintiff  and  the  defendant,  that  the  defendant  was  not  to  be 
held  responsible  as  an  indorser  for  the  payment  of  the  notes, 
bat  that  the  indorsement  was  made  for  the  purpose  of  enabling 
the  plaintiff  to  collect  the  money  from  Lamb,  the  drawer.  The 
supreme  court  of  Pennsylvania  held  that  the  evidence  was 
admissible.  In  Mehelm  v.  Bamet,  in  this  court,  Goxe,  86,  the 
defendant  had,  '*  by  general  words  in  common  form,"  as  is  said 
in  the  report,  assigned  to  the  plaintiff  a  sealed  bill,  on  which 
the  plaintiff  had,  after  two  years,  sued  and  failed  to  recover,  the 
maker  being  insolvent,  and  then  brought  the  action  against  the 
assignor  to  recover  back  the  consideration  paid  on  the  assign- 
ment The  defendant  offered  to  prove  it  was  expressly  agreed, 
at  the  time  of  making  the  assignment,  that  the  plaintiff  should 
put  it  immediately  in  suit,  and  take  it  at  his  own  risk.  The 
plaintiff's  counsel  objected  to  the  evidence  respecting  the  terms 
of  the  assignment,  contending  that  it  was  going  out  of  the 
aasigiunent,  and  varying  the  instrument,  or  the  construction 
arising  from  it,  as  it  stood;  that  if  the  defendant  meant  to  put 
any  terms,  they  should  have  been  stated  in  the  assignment; 
that  after  indorsing  a  note,  generally,  the  indorser  could  n'ot^ 
when  prosecuted  by  the  indorsee,  set  up  a  special  agreement  to 
overthrow  the  general  operation  of  the  indorsement.  Upon 
the  trial,  which  was  at  bar,  the  evidence  was  held  admissible, 
Kinsey,  C.  J.,  and  Justice  Smith  being  in  favor  of  it,  and  Jus- 
tice Chetwood  opposed.  The  question  again  came  before  the 
court  on  a  rule  to  show  cause  why  the  verdict,  which  was  for  the 
defendant,  should  not  be  set  aside,  and  the  whole  court  sus- 
tained the  admissibility  of  the  evidence. 

What  might  have  been  the  effect  of  the  evidence  offered  in 
the  present  case,  on  the  part  of  the  defendant  below,  if  it  had 
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been  received,  when  considered  in  connection  with  other  evi- 
dence  which  is  stated  on  the  bill  of  exceptions,  we  are  not  at 
liberty  to  inquire  or  weigh.  It  is  enough  that  testimony  to 
which  the  party  was  legally  entitled,  has  been  rejected. 

Let  the  judgment  be  reversed,  and  a  venire  de  novo  awarded. 


Weed  v.  7an  Houten. 

£4  Hazmtkd,  180.] 
KoTB  Patajbub  at  ▲  Pakticulab  Place. —It  ia  oot  necoMuy,  in  an  actiao 
on  a  promissory  note  made  payable  at  a  particular  plaoe,  toaver  or  provs 

presentment  at  that  place. 

AonoN  on  a  promissory  note 
Ogden,  for  the  plaintiff. 
Campbell^  lot  the  defendant. 

By  Court,  Ewino,  0.  J.  The  question  presented  in  this  cause 
is  whether  in  an  action  by  the  payee  of  a  promissoiy  note,  pay- 
able at  a  particular  place,  and  not  on  demand,  but  at  time,  it 
is  necessary  to  aver  a  presentment  of  the  note  and  demand  of 
payment  by  the  holder  at  that  place  at  the  maturity  of  the 
note.  It  embraces  also  the  necessity  of  such  proof  on  the  trial, 
because  if  such  averment  be  essential  to  the  declaration,  the 
proof  on  the  trial  is  indispensably  required. 

This  subject  has  of  late  years  undergone  much  discussion, 
«tnd  some  contrariety  of  determination  in  the  English  courts. 
It  has  been  held  that  in  an  action  against  the  maker  of  a  note 
made  payable  in  the  body  of  it  at  a  particular  place,  there  was 
no  necessity  of  proof  of  a  presentment  at  that  place:  fFt/Jr. 
Bemiards,  1  Campb.  N.  P.  425,  note;  Nicholls  v.  Bowes^  2  Id.  498. 
Where  no  place  of  payment  was  mentioned  in  the  body  of  a 
note,  but  a  memorandum  was  made  in  the  margin  or  at  the  foot 
that  it  would  be  paid  at  a  particular  place,  it  has  been  held  that 
the  place  of  payment  and  presentment  at  that  place  need  cot 
be  averred  in  the  declaration:  Saunderson  v.  Judge,  2  H.  Bl. 
609;  nor  proved  on  the  trial:  Price  v.  MUchell,  4  Campb.  200; 
Eicharda  v.  Milmngton,  1  Holt,  N.  P.  363,  note.  Again,  it  has 
been  held  that  in  an  action  on  a  note  against  the  maker,  where 
the  place  of  payment  was  mentioned  in  the  note,  a  present- 
ment at  such  a  place  was  a  condition  precedent  and  mnst  be 
shown  in  the  declaration:  Saunderson  v.  Boioes,  14  East, 
498*;    Dickinaon  v.    Boioes,    16  Id.    108';    Bowea  v.   Bowe,  6 
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Tanii.  30.  Where  a  bill  of  exchange  was  drawn  without 
place  of  payment  inserted  in  the  body  of  it,  but  there  was  a 
special  acceptance  making  it  payable  at  a  particular  place,  it 
was  held  by  the  court  of  king's  bench,  and  by  Lord  Mansfield, 
Lord  Ellenborough  and  Chief  Justice  Oibbs,  at  nisi  prius,  that 
a  presentment  at  such  place  need  not  be  averred:  Fetiion  v« 
Gcundry,  13  East,  459;  SnvUh  v.  Delafontaine,  cited  by  Lord 
EUenborough  in  13  East,  470;  Bowe  v.  WiUiama,  1  Holt,  366, 
note;  Lj^n  v.  Sundius,  1  Campb.  423;  Mead  v.  SeweU,  1  Holt, 
363.  The  contrary  doctrine  was  held  in  the  court  of  common 
pleas:  Ambrose  v.  Hopwood,  2  Taun.  61;  CaUaghan  v.  AyleU, 
3  Id.  397;  Oammon  t.  SchvwU,  5  Id.  344.  By  recent  de- 
cisions, howerer,  as  well  of  the  king's  bench  as  of  the  house 
of  lords,  the  rule  which  now  prevails  is,  that  where  the  note  or 
bill  is  made  payable  at  a  particular  place,  or  where  the  lat- 
ter is  accepted  payable  at  a  particular  place,  a  presentment  at 
Buch  place  must  be  averred  in  the  declaration  and  proved  on 
the  trial:  Cotoie  v.  Ecdsall,  K  B.  1821,  4  Barn.  &  Aid.  197; 
BoweY,  Young,  in  the  house  of  lords,  1820,  2  Brod.  &Bing.  165. 
This  was  an  action  against  the  acceptor  of  a  bill  of  exchange, 
accepted  to  be  paid  at  a  particular  place,  and  the  house  of  lords 
decided  that  an  averment  of  presentment  at  that  place  was 
necessary  in  the  declaration.  It  ought,  however,  to  be  re- 
marked, and  the  case  in  this  respect  is  one  of  rare  occurrence, 
that  the  judgment  was  given  against  the  opinions  of  a  large 
majority,  eight,  of  the  common  law  judges,  who  held  the  aver- 
ment to  be  unnecessary;  the  other  four  judges  and  the  two 
chancery  lawyers,  Eldon  and  Bedesdale,  expressing  opinions 
which  were  adopted  by  a  majority  of  the  house. 

This  subject  has  also  undergone  investigation  in  the  Ameri- 
can courts,  and  here  a  much  greater  uniformity  of  opinion  and 
decision  has  prevailed.  In  Foden  v.  Sharp,  4  Johns.  183,  which 
was  an  action  by  the  payee  against  the  acceptor  of  a  bill  of 
exchangee  accepted  payable  at  a  particular  place,  the  supreme 
comi  of  New  York  said:  ''The  holder  of  a  bill  of  exchange 
need  not  show  a  demand  of  payment  of  the  acceptor,  any  more 
than  of  the  maker  of  a  note.  It  is  the  business  of  the  acceptor 
to  show  that  he  was  ready  at  the  day  and  place  appointed,  but 
that  no  one  came  to  receive  the  money,  and  that  he  was  always 
afterwards  ready  to  pay."  The  case  of  WolcoU  v.  Vansan/fard, 
17  Johns.  248\  was  an  action  by  the  payee  against  the  acceptor 
of  an  inland  bill  of  exchange,  drawn  at  five  months,  payable  at 

1.  WolcoU  Y.  Tan  SatUvoard,  17  Johxui.  248. 
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the  Bank  of  Uiica.  A  demurrer  was  taken  to  the  declaration 
because  the  bill  was  made  payable  at  the  Bank  of  Utica,  and 
there  was  no  averment  that  it  was  presented  there  on  the  day 
it  became  payable.  The  court,  after  a  Tery  full  and  elaborate 
argument  by  Chief  Justice  Spencer,  held  that  averment  and 
proof  of  such  presentment  were  unnecessary;  *'that  the  time 
and  place  of  payment  are  merely  modal,  forming  no  essential 
part  of  the  contract;  that  it  is  incumbent  on  the  defendant, 
whether  the  payee  was  at  the  place  at  the  time  appointed  or 
not,  to  show  in  his  defense  that  he  was  there  ready  and  willing 
to  pay,  and  that  the  payee  did  not  come,  etc.;  that  the  conse- 
quences of  the  absence  of  the  payee  under  such  circumstances, 
unless  he  makes  a  subsequent  special  demand  and  there  be 
then  a  refusal,  are  merely  that  he  must  be  content  with  receiv- 
ing the  sum  originally  payable;  and  if  he  sue  without  having 
made  a  special  demand,  he  loses  all  claim  to  damages  and 
costs."  In  the  case  of  Dodge  v.  Lanman,  in  error  in  the  su- 
perior court  of  Connecticut  for  Hartford  county,  in  Febmaiy 
term,  1806,  cited  in  a  note  of  Mr.  Day,  the  American  editor  of 
East's  Beports,  7  East,  388,  it  was  held  that  in  an  action  against 
the  maker  of  a  promissory  note  made  payable  at  a  particalar 
place,  there  is  no  necessity  of  proving  a  presentment  there  for 
payment. 

In  Carley  v.  Vance^  17  Mass.  389,  which  was  an  action  by  the 
payee  against  the  maker  of  a  promissory  note  drawn  payable  at 
time,  at  a  particular  place  in  Boston,  Wilde,  justice,  in  deliver- 
ing the  opinion  of  the  court,  says:  '*  The  objection  taken  in  tbia 
case  to  the  declaration  for  want  of  an  allegation  of  a  demand 
at  the  time  and  place  appointed  for  payment,  can  not,  we  think, 
be  maintained.  It  is  difficult  to  reconcile  all  the  cases,  but  the 
weight  of  authority  is  opposed  to  the  objection,  and  it  has  no 
foundation  in  principle."  "  In  an  action  against  the  maker  of 
a  promissory  note,  or  the  acceptor  of  a  bill  of  exchange,  no 
good  reason  can  be  given  for  requiring  the  plaintiff  to  aver  a 
demand.  If  the  defendant  was  ready  with  his  money  at  the 
time  and  place  stipulated,  he  may  plead  it  as  a  matter  of 
defense." 

In  the  case  of  The  Bank  of  the  United  States  v.  Smith,  11 
Wheat.  175,  Justice  Thompson,  delivering  the  opinion  of  the 
supreme  court  of  the  United  States,  says:  ''This  question, 
however,  does  not  necessarily  arise  in  the  case  now  before  the 
court,  and  we  do  not  mean  to  be  understood  as  expressing  an; 
decided  opinion  upon  it,  although  we  are  strongly  inclined  to 
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Uunk  that  as  against  the  maker  or  acceptor  of  such  a  note  or 
bill,  no  averment  or  proof  of  demand  of  payment  at  the  place 
dettignated  would  be  necessary." 

After  this  review  of  the  matter,  I  have  no  hesitation  in  ex- 
pressing my  entire  concurrence  in  the  American  decisions,  so 
far  as  is  necessary  for  the  present  occasion,  that  on  a  promissory 
Lote  made  payable  at  a  particular  place  in  an  action  by  the 
payee  against  the  drawer,  a  special  averment  of  presentment  at 
that  place  is  not  necessary  to  the  formality  or  validity  of  the 
declaration,  nor  is  proof  of  it  requisite,  on  the  trial  on  a  plea 
of  n(m'-{i88ump»U,  to  sustain  the  issue  on  the  part  of  the  plaintiff. 
This  rule,  I  am  satisfied,  is  most  conformable  to  sound  reason, 
most  conducive  to  public  convenience,  best  supported  by  the 
general  principles  and  doctrines  of  the  law,  and  most  assimilated 
to  the  decisions  which  bear  analogy,  more  or  less  directly,  to  the 
subject,  as,  for  instance,  on  a  bond,  rent,  and  an  award.     An 
obligation  with  the  condition  for  the  payment  of  money  at  a 
particular  place,  does  not  require  a  special  averment  in  the 
declaration,  which  merely  alleges  a  non-payment  by  the  de- 
fendant:  Shop.   Touch.  376  [390];  Bastal,  158,  b,  pi.  1.    In 
declarations  for  rent  payable  on  the  land,  or  generally,  an  aver- 
ment of  demand  on  the  land  is  unnecessary:   2  Chit.  PI.  173, 
191;  1  liilly,  130,  135,  141,  148,  155,  168;  Rastal,  175  a,  pi,  4; 
8hep.  Touch.  376  [391].     On  an  award  directing  the  payment  of 
money  at  a  particular  day  and  place,  the  declaration  need  not 
assert  a  demand  at  that  day  and  place:  Lambard  v.  Kingsford^ 
1  Lutw.  207;^  precedents  in  Oaldw.  on  Arbitr.  332.     I  am  aware 
that  ingenuity  has  labored  to  show  distinctions  between  these 
cases  and  the  present,  but  they  are  specious,  not  solid.     It  is 
not,  however,  my  design  to  enter  into  a  full  discussion  of  the 
matter.     The  luminous  and  elaborate  arguments  of  those  dis- 
tinguished jurists  of  our  own  country,  Spencer  and  Wilde,  ren- 
der it  unnecessary,  and  the  discussions  and  reasonings  of  the 
judges  who  dissented  from  the  house  of  lords,  in  the  case  of 
Bowe  V.   Young,  already  mentioned,  cannot  be  read  without 
profit,  nor,  as  I  think,  without  conviction. 
Let  the  demurrer  be  overruled. 


This  decision  agrees  with  Ecutman  v.  Fifield,  14  Am.  Dec  371.  See  not« 
to  that  case,  and  authorities  there  cited.  In  Mellon  v.  Crogftatif  15  Id.  163, 
the  coart  reached  a  contrary  conclusion. 

1.  Lombard  ▼.  Kinfftford,  1  Latw.  658. 
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Patteeson  v.  Tuckeb. 

£4  Hadrxo,  323.] 

If  a  Subsgbibino  Witness  to  an  Instrument  Deny  His  Signatubs,  it  mmj 
be  proved  by  other  testimony. 

Ebbor  to  the  common  pleas  of  Somerset  county.  The  opinion 
states  the  case. 

Green,  for  the  plaintiff  in  error. 

HamUlon  and  Hoisted,  for  the  defendant. 

By  Court,  Ewino,  C.  J.  Error  is  assigned  in  this  case  npoiv 
the  matters  contained  in  a  bill  of  exceptions,  and  is  said  to  con- 
sist in  the  overruling  by  the  court  below,  of  a  receipt  offered  in 
evidence  by  the  defendant  there,  the  plaintiff  in  this  court. 

Tucker  declared  on  a  promissory  note  alleged  to  have  been 
made  by  Patterson,  and  afterwards,  and  without  payment  by 
him,  improperly  canceled  and  destroyed.  To  prove  his  case 
he  called  and  examined  one  Peter  Welsh.  Patterson,  admitting 
that  Tucker  had  been  in  his  employ  as  a  tanner,  denied  the 
making  of  a  note,  insisted  that  it  was  an  article  of  agreement 
relative  to  the  further  employment  of  Tucker,  which  hud  not 
been  ful^led  by  Tucker,  and  sought  to  disprove  the  testi- 
mony of  Welsh,  and  to  show  the  writing  signed  by  him  to 
be  merely  an  article  of  agreement,  by  circumstances  and  by  an- 
tecedent declarations  of  Welsh  himself.  He  also  produced 
and  gave  in  evidence  a  full  release,  executed  by  Tucker  soon, 
after  the  commencement  of  the  action.  He  further  alleged 
that  long  before  the  commencement  of  the  action,  he  had  Kettled 
with  Tucker,  and  paid  him  all  that  was  due  to  him,  and  offered 
in  evidence  a  receipt  bearing  date  the  eleventh  of  October,  1817^ 
after  the  date  of  the  note,  for  twenty  dollars,  **  in  full  for  work 
done  at  tanning  for  said  Patterson,"  subscribed  Thomas  (his  X 
mark)  Tucker,  and  bearing  the  name  of  Peter  Welsh  as  a  sub- 
scribing witness.  Welsh,  being  asked  whether  the  name  thus 
subscribed  was  his  handwriting,  testified  that  he  did  not  believe 
it  was.  On  the  part  of  Patterson  a  witness  testified  that  Welsh 
taught  school  in  the  neighborhood,  he  had  frequently  seen  him 
write,  and  seen  frequently  of  his  writing,  and  he  thought  the 
signature  to  the  receipt  was  the  handwriting  of  Welsh,  but 
would  not  swear  to  it  positively.  The  same  witness  also  testi- 
fied  that  on  the  day  and  before  the  release  was  executed,  in  a 
conversation,  Tucker  told  him,  on  being  asked  if  Patterson  owed 
him  anything,  that  Patterson  owed  him  nothing,  and  again  in 
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the  presence  of  Patterson,  Tucker  said  he  owed  him  nothing; 
that  they  had  a  settlement,  and  that  twenty  dollars  had  been 
paid  to  him  by  Patterson  on  that  settlement.  Something  was 
6«id  about  a  receipt,  and  the  witness  understood  from  them 
that  a  receipt  had  been  giyen.  Afterwards  the  release  was  eze- 
cated,  which  Tucker  was  told  was  to  release  the  suit  then  com- 
menced.  Upon  being  offered  one  dollar,  the  consideration 
mentioned  in  it,  he  declined  receiving  it,  saying  that  Patterson 
owed  him  nothing.  The  court  of  common  pleas  refused  to  per- 
mit the  receipt  to  be  given  in  evidence  to  the  jury. 

On  the  part  of  the  defendant  in  error,  it  is  insisted  the  over- 
roling  of  the  receipt  was  legal  and  proper,  because,  the  subscrib- 
ing witness  having  denied  his  signature,  there  was  not  sufficient 
eTidence  to  warrant  the  court  in  submitting  it  to  the  jury. 

The  general  rule  of  evidence  requires  the  production  and  exam- 
ioation  of  the  subscribing  witness  whenever  there  appears  one  on 
the  face  of  the  instrument.  But  when  the  witness  can  not  be  had, 
the  reason  of  his  absence  being  satisfactorily  explained;  or  when, 
if  had,  legal  impediments  to  his  examination  exist;  or  when,  if 
present  and  examined,  he  is  unable  or  unwilling  to  prove  the  ex- 
ecution of  the  instrument,  as  if  he  denies  his  attestation,  or,  in 
other  words,  that  he  was  present  at  the  execution,  and  subscribed 
as  a  witness,  or  if  he  admit  his  subscription,  but  deny  that  he  saw 
the  instrument  executed,  other  evidence  will  then  be  received. 
The  law  prudently  calls  for  the  testimony  of  the  witness,  but  is 
too  wise  and  too  conscious  of  human  imperfection  and  frailty, 
to  rest  its  confidence,  to  limit  its  inquiry,  and  to  conclude  the 
rights  of  the  parties  solely  by  the  recollection  or  forgetful ness, 
the  integrity  or  waywardness  of  any  witness.  In  Daxjrell  v, 
Glascock,  Skinner,  413,  it  was  ruled  that  if  there  are  three  sub- 
Beribing  witnesses  to  a  will,  and  on  the  trial  one  of  them  would 
not  swear  he  saw  the  testator  seal  and  publish  it  as  his  will,  yet 
if  it  be  proved  to  be  his  hand,  and  that  he  set  it  as  a  witness  to 
the  will,  it  is  sufficient.  In  Blurton  v.  Toon^  Skinner,  639,  an 
action  of  debt  on  an  obligation  and  non  est  factum  pleaded,  one 
of  the  subscribing  witnesses  was  dead,  and  the  other  being 
Bwom  said  his  hand  was  subscribed  as  a  witness,  but  that  he 
did  not  see  the  obligation  sealed  and  delivered;  upon  evidence 
of  the  handwriting  of  the  other  witness,  the  obligation  was  held 
to  he  sufficiently  proved. 

The  case  of  Pyke  v.  Badmarring^  cited  in  Andrews,  236,  and 
23tr.  1096,  was  an  ejectment  tried  in  the  king's  bench  at  bat 
i>pon  a  will;  **  and  every  one  of  the  three  subscribing  witnesses 
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to  the  will/'  says  Andrews,  '*  denying  the  execution^  there  was 
an  endeavor  on  the  side  of  the  devisees  to  maintain  the  will  with* 
oiit  calling  any  of  them;  but  the  court  insisted  upon  hearing  these 
firat,  and  they  all  denied  their  hands;  whereupon  it  was  urged 
that  the  party  could  not  call  other  persons  in  opposition  to  his 
own  witnesses.  But  the  court  admitted  other  evidence,  for  that 
a  man  shall  not  lose  his  cause  through  the  iniquity  of  his  wit- 
ness." And  Strange  says  the  will  was  supported.  In  OoodtULe 
Y.  Clayton,  4  Burr.  2224,  Justice  Yeates  said  there  are  cases 
where  one  witness  has  supported  a  will  by  swearing  that  the 
other  two  attested,  though  those  other  two  have  denied  it;  and 
Lord  Mansfield  said  he  had  several  cases,  both  upon  bonds  and 
wills,  where  the  attestation  of  witnesses  had  been  supported  by 
the  evidence  of  the  other  witnesses,  against  that  of  the  attesting 
witnesses  who  denied  their  own  attestation;  and  in  AbboU  v. 
Plwmbe,  Doug.  216,  he  held  that,  though  the  subscribing  witness 
deny  the  deed,  you  may  call  other  witnesses  to  prove  it,  and  said 
that  it  had  often  been  done.  In  10  Yes.  174,  the  master  of  the 
rolls  said:  "  If  there  is  the  attestation,  and  he  confesses  himself 
to  be  the  attesting  witness,  prima  facie,  the  presumption  ia  that 
what  he  has  attested  has  taken  x^lace  in  his  presence;  if  he  de- 
nies that,  other  evidence  is  admissible,  from  circumstances,  as 
where  there  were  no  attesting  witnesses,  or  the  person  whose 
attestation  appears  does  not  exist,  proof  of  the  handwriting  is 
sufficient  to  enable  a  jury  to  presume  in  such  a  case  that  sealing 
and  delivery  took  place,  though  the  handwriting  alone  does  not 
of  itself  import  sealing  and  delivering."  In  Fittgerald  v.  Usee, 
2  Campb.  635,  the  subscribing  witness  to  an  indenture  of 
apprenticeship  having  testified  that  he  did  not  see  it  executed, 
it  was  objected  that  it  must  be  taken  never  to  have  been  exe- 
cuted with  due  formality;  but  Lawrence,  J.,  said  it  was  then  to 
be  treated  as  if  there  were  no  attesting  witness,  and  he  admitted 
other  proof  of  its  execution.  In  Lemon  v.  Dean,  Id.  636,  it 
was  held  that  if  the  subscribing  witness  can  not  prove  a  note, 
by  reason  of  not  having  seen  it  drawn,  it  may  be  proved  bj 
other  witnesses.  In  Bex  v.  Harringworth,  4  Mau.  &  Sel.  353,  it 
was  said  by  Lord  Ellenborough:  "  A  party  who  would  prove  the 
execution  of  any  instrument  that  is  attested  must  lay  the  ground 
work  by  calling  the  subscribing  witness  to  prove  it,  if  he  can  be 
produced  and  is  capable  of  being  examined.  His  testimony, 
indeed,  is  not  conclusive,  for  he  may  be  of  such  a  description  as 
to  be  undeserving  of  credit,  and  then  the  party  may  go  on  to 
prove  him  such,  and  may  call  other  witnesses  to  prove  the  exe- 
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cution."  In  Talbot  y.  Hodaon,  7  Taun.  261,  by  Gibba,  C.  J  : 
"  Where  an  attesting  witness  has  denied  all  knowledge  of  the 
matter,  the  cause  stands  as  though  there  were  no  attesting  wit- 
ness, and  other  evidence  may  be  admitted.  Here  the  attest- 
ing witness  who  attests  the  sealing  and  deliyery  says  she  saw 
nothing  of  it;  and  the  attesting  witness  being  thus  got  rid  of,  it 
is  open  for  the  jury  to  consider  of  the  effect  of  any  evidence  that 
may  be  adduced."  lu  Storied  v.  Levari,  6  Serg.  &  B.  310  [9 
Am.  Dec.  427],  Justice  Duncan,  delivering  the  opinion  of  the 
court,  said:  '*  The  signature,  sealing,  and  delivery  are  matters  of 
fact  to  be  tried  by  the  jurors.  If  the  subscribing  witness  denies 
the  attestation,  oris  unable  or  unwilling  to  prove  the  execution  of 
the  deed,  collateral  circumstantial  evidence,  proof  of  handwrit- 
ing of  the  attesting  witness,  or  acknowledgment  are  admissible. 
Where  there  is  proof  of  the  handwriting  of  the  attesting  witness 
this  is  evidence  of  all  he  professed  to  attest  by  his  signature,  tbo 
sealing  and  delivery  of  the  bond."  In  Pearson  v.  Wightman,  ] 
Const.  Ct.  (S.  C.)  810  [12  Am.  Dec.  636],  Justice  Cheves, 
delivering  the  opinion  of  the  court,  says:  **  Where  subscribing 
witnesses  can  not  be  produced,  or  where,  when  produced,  they 
deny  their  signatures,  or  otherwise  fail  to  prove  the  due  execu- 
tion of  the  will,  circumstantial  evidence  may  be  adduced  to  sup- 
ply this  deficiency.  Of  this  description  of  evidence,  proof  of  the 
handwriting  of  the  subscribing  witnesses  is  the  most  direct  and 
usual."  And  speaking  of  one  of  the  subscribing  witnesses  who, 
like  Welsh  in  the  present  case,  did  not  positively  deny  the  name 
to  be  his  writing,  but  doubted  it,  he  says:  *'  I  then  think  the 
testimony  of  this  witness  himself  would  have  authorized  the 
verdict  of  the  jury  as  it  regards  him.  But  the  testimony  of  the 
witness  already  mentioned  proves  satisfactorily  his  handwriting;" 
and  he  thought,  therefore,  that  the  verdict,  as  it  regarded  him, 
ought  to  stand. 

,  The  case  of  Phyapa  v.  Parker,  1  Campb.  412,  was  cited  and 
relied  on  by  the  counsel  of  the  defendant  in  error.  In  that 
case,  which  was  an  action  for  words,  it  became  necessary  to 
prove  a  policy  of  insurance,  which  had  the  names  of  two  of  the 
directors  of  the  Sun  Fire  Insurance  office  affixed  to  it,  and  pur- 
ported to  be  executed  by  them  in  the  presence  of  I.  S.,  as 
attesting  witnes&  I.  S.  swore  it  had  not  been  executed  in  his 
presence  by  either  of  the  gentlemen  whose  names  appeared  at 
the  bottom  of  it.  It  was  then  proposed  to  prove  the  execution 
of  the  policy,  by  evidence  of  the  handwriting  of  the  directors 
who  had  signed  it,  and  by  showing  that  they  had  subsequently 
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acknowledged  it  to  have  been  tbeir  deed.  Lord  Ellenborougb 
is  reported  to  have  said:  **  The  policy  purports  to  have  been 
executed  in  the  presence  of  the  witness.  I  must,  therefore, 
take  it  to  have  been  executed  in  his  presence,  if  it  was  executed 
at  all.  If  it  was  not  executed  in  his  presence,  the  conclusion  of 
law  is,  that  it  was  never  executed  as  a  deed,  although  it  may 
have  been  signed  by  these  two  directors.  Nor  can  I  admit  eri- 
dence  of  their  acknowledgment,  since  the  attestation  points  oat 
the  specific  mode  in  which  the  execution  is  to  be  proved.  Being 
issued  as  an  attested  deed,  and  now  certainly  appearing  not  to 
have  been  executed  in  the  presence  of  the  attesting  witness,  I 
think  it  must  be  considered  as  invalid."  Of  this  case  it  may  be 
said  it  is  entitled  to  no  weight.  It  has  either  been  misreported, 
or  it  proves  that  a  very  able  and  learned  judge  may  err.  For  it 
is  inconsistent  with  a  series  of  well-considered  adjudications, 
and  Justice  Park,  speaking  of  it  in  7  Taun.  251,  says:  ''The 
same  high  authority  which  decided  Fhipps  v.  Parker,  has  since 
held  otherwise,"  alluding,  probably,  to  Bex  v.  Harringworth, 
already  mentioned.  The  admissibility  of  other  evidence,  then, 
upon  the  denial  or  failure  of  proof  by  the  subscribing  witness, 
is  abundantly  shown.  But  it  was  insisted,  on  the  argument  at 
the  bar,  that  when  the  subscribing  witness  denies  his  handwrit- 
ing, the  mode  of  proof  is  confined  to  the  handwriting  of  the 
party  making  the  instrument,  and  that  no  case  is  to  be  found 
where  proof  of  the  handwriting  of  the  witness  was  received  or 
deemed  sufficient.  Now  it  is  manifest  that  if  such  a  rule  exist, 
it  must  utterly  exclude  all  proof  of  an  instrument  to  which  a 
party,  unable  to  write,  had  made  his  mark.  The  observation 
that  no  such  case  is  to  be  found,  appears  from  the  books  already 
referred  to,  evidently  too  broad.  But  the  law  is  not  a  mere 
collection  of  precedents.  It  is  a  science  of  principles;  and  he 
must  be  a  very  timid  judge  who  is  fearful  to  tread  where  he  has 
the  solid  ground  of  principle  to  support  him,  because  he  can 
not  see  the  print  of  the  footsteps  of  some  predecessor. 

In  Newbold  v.  Lamb,  2  South.  450,  it  was  recognized  as  a  set- 
tled principle,  and  not  now  to  be  questioned,  that  proof  of  the 
death  and  of  the  handwriting  of  a  subscribing  witness  to  a  deed, 
is  sufficient  to  pass  the  deed  to  the  consideration  of  the  jury. 
And  it  has  been  held  that  when  the  witness  is  out  of  the  jaris- 
diction  of  the  court:  12  Mod.  GOT;  2  East,  250;  4  Johns.  4G1;  5 
Cranch,  13;  or  become  blind:  1  Lord  Ba3'm.  734;  or  insane:  3 
Camp.  283;  or  convicted  of  an  infamous  crime,  as  forgery:  2 
Str.  833:  or  has  become  interested:  5  T.  B.  371;  1  Str.  846; 
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GBinnej,  45;  or,  upon  due  and  strict  inquiiy,  can  not  be  found: 
12  Mod.  607;  5  Granch,  13,  proof  of  the  handwriting  of  the 
attesting  witness  is  prima  facie  evidence  of  the  execution  of  the 
instrument.  Now  it  is  said  the  signature  of  the  attesting  wit- 
ness, when  proved,  is  evidence  of  everything  on  the  face  of  the 
instrument,  on  the  principle  that  what  a  man  has  attested 
under  his  hand  is  true;  or  that  the  witness  would  not  have  sub- 
scribed his  name  in  attestation  of  that  which  did  not  take  place. 
If,  then,  such  be  the  rule  in  these  cases,  and  such  the  principle 
on  which  it  is  founded,  the  very  same  presumption  must  arise, 
and,  of  course,  the  same  rule  exist,  where  the  handwriting  is 
satisfactorily  proved  to  be  that  of  the  witness,  although  from  im- 
perfection or  defect  of  memory,  he  may  have  forgotten  it;  or 
from  undue  influence  or  bad  motives,  he  may  willfully  and  wick- 
edly deny  it.  In  such  case,  a  greater  quantity  of  evidence  to 
prove  his  handwriting  may  be  demanded,  but  when  the  fact  is 
established,  the  consequence  must  be  the  same. 

Another  instance  may  strongly  illustrate  and  support  my 
argument.     In  the  case  of  OasUm  v.  Mason,  Coxe,  10,  where  the 
witness  admitted  his  signature,  but  had  no  recollection  of  the 
execution  of  the  instrument,  the  same  presumption  had  its 
effect,  and  the  instrument  was  held  su£Sciently  proved  to  go  to 
the  jury.     It  is  true,  where  the  witness  admits  his  signature, 
bat  expressly  testifies  that  he  did  not  in  fact  see  the  execution, 
the  presumption  is  repelled  and  resort  is  had  to  proof  of  the 
handwriting  of  the  party,  or  to  collateral  proof  and  the  evi- 
dence of  circumstances.     And  in  the  present  case  it  will  be 
recollected,  beside  the  testimony  of  Nevius  as  to  the  hand- 
writing, were  the  release,  and  the  admission  of  Tucker  respect- 
ing the  settlement  and  receipt,  and  his  repeated  declarations 
that  Patterson  owed  him  nothing.     Here,  then,  was  some  proof 
of  the  handwriting  of  the  witness,  and  independent  thereof 
some  evidence  of  circumstances  tending  to  produce  a  belief  that 
the  contents  of  the  receipt  were  true.     Whether  these  matters 
were  such  as  should  have  satisfied  the  jury  that  the  receipt  was 
genuine,  it  is  not  necessary  to  examine.     It  is  enough  that  they 
were  sufficient  fairly  to  raise  a  question  of  fact,  which  ought  to 
have  been  submitted  to   the   jury,   for  their  determination. 
Where  there  is  no  evidence  of  the  due  execution  of  an  instru- 
ment, it  is  the  duty  of  the  court  to  reject  it.     Where  there  is 
some  evidence  the  opinion  of  the  jury  ought  to  be  taken.     The 
remarks  of  Justice  Duncan,  in  Sigfried  v.  Lera/i,  9  Am.  Dec.  427, 
a  case  not  dissimilar  to  the  present  in  many  circumstances,  are 
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Tery  appropriate.  "The  mistake  arises  from  supposing  thai 
the  court,  in  suffering  the  deed  to  go  in  evidence  to  the  jury,  decide 
the  issue.  Nothing  can  be  more  unfounded.  All  that  is  done  bj 
the  court  in  admitting  the  deed  as  evidence  is,  that  if  the  exe- 
cution of  the  deed  is  proved  by  the  subscribing  witness,  the 
party  has  made  out  a  prima  facie  case,  not  a  conclusive  one;  or 
in  cases  where  recourse  is  had  to  the  secondary  evidence,  the 
collateral  proof  is  such  that  a  jury  might  presume  the  execu- 
tion, and  then  these  facts  are  submitted  to  the  jury  to  exercise 
their  own  judgment,  to  draw  their  own  conclusions,  of  sealing 
and  delivery.  The  facts  and  circumstances  were  of  that  nature 
that  the  bond  should  have  been  received  in  evidence,  open  to 
all  evidence  that  might  be  adduced  to  lessen  the  weight  of 
these  facts  and  circumstances,  and  in  withholding  the  bond 
from  the  jury,  the  court  decided  that  issue  of  fact  which  could 
only  be  decided  by  the  jury." 

In  opposition  to  the  admissibility  of  the  receipt  it  was  further 
insisted,  upon  the  argument  at  the  bar,  that  the  court  might 
have  rejected  it;  not  that  they  actually  did  so,  for  their  reason 
is  not  stated  on  the  bill  of  exceptions,  because  irrelevant  and 
inapplicable  to  the  note.  But  this  conclusion  can  find  no  ap- 
pearance of  support  except  in  a  partial  view  of  the  circum- 
stances of  the  case.  The  receipt,  it  is  said,  does  not  mention 
the  note,  and  is  in  full  for  tanning  done  for  the  defendant.  It 
must,  however,  be  recollected  that  whether  a  note  had  been 
given  or  had  existence,  was  a  subject  of  controversy.  And  the 
purpose  of  the  defendant  was  as  well  to  repel  the  allegation 
that  he  had  made  such  a  note,  as  also  to  show  by  the  release, 
and  the  receipt,  and  the  declarations  and  admissions  of  the 
plaintiff,  that  whatever  might  have  been  due  to  him  at  any 
time,  had  actually  and  fully  been  paid.  In  this  point  of  view 
a  receipt  given  some  months  after  the  alleged  date  of  the  note, 
purporting  to  be  in  full  for  work,  and  more  especially  if,  as 
may  be  fairly  inferred  from  the  matters  set  forth  in  the  bill  of 
exceptions,  no  tanning  had  been  done  by  the  plaintiff  for  the 
defendant  in  the  intermediate  period,  was  clearly  relevant  and 
competent. 

Let  the  judgment  be  reversed. 
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Shabp  V.  Teese. 

[4  Halitbd,  862.] 

NoiB  Gimr  bt  Ihsolybnt  Djcbtor  to  Two  of  his  CBSDiroBfl,  in  oonaidera- 
tkm  of  their  withdrawing  oppoflition  to  his  discharge,  is  void. 

ArmcFT  TO  Contrayxnb  thb  Pouct  ov  a  Pubuo  Statute  is  illegal,  whether 
expressly  prohibited  by  such  statute  or  not. 

Ckbtiosabi.    The  opinion  states  the  case. 

O^ordy  for  the  plaintiffs. 

Pennington^  for  the  defendant. 

By  Court,  Ewxkq,  0.  J.  This  case  comes  before  us  by  certio^ 
mri  to  the  court  of  common  pleas  of  the  county  of  Essex.  The 
plaintifis  prosecuted  a  suit  in  the  court  for  the  trial  of  small 
causes,  on  a  promissory  note  given  to  them  by  the  defendant. 
Judgment  having  been  rendered  there  against  them,  they  ap- 
pealed, and,  on  the  trial  of  the  appeal,  the  court  of  common 
pleas  also^ndered  judgment  for  the  defendant.  From  a  state 
of  the  case  agreed  on  by  the  parties,  it  appears  that  Teese  was 
indebted  to  the  Sharps;  that  he  applied  to  the  common  pleas  of 
Essex  in  September,  1823,  for  his  discharge  under  the  insolvent 
law;  that  the  Sharps  opposed  his  discharge;  that  Teese  offered, 
if  they  would  withdraw  their  opposition,  he  would  pay  them 
down  about  one  half  of  their  debt,  and  give  them  his  note  for 
the  balance,  to  be  dated  the  next  day  after  the  discharge,  pay- 
able in  one  year.  To  this  they  agreed;  the  note  now  in  ques- 
tion was  given  that  day,  dated  the  subsequent.  The  sum  to  be 
paid  down  was  on  that  day  secured  to  be  paid.  The  opposition 
was  withdrawn,  the  defendant  was  discharged,  and  the  next  day 
the  money  secured  to  be  paid  down  was  actually  paid.  The 
attorneys  of  both  parties  were  present  when  the  arrangement 
was  made. 

In  the  discussion  of  this  case  at  the  bar,  two  questions  were 
proposed:  1.  What  was  the  consideration  of  the  note  ?  2.  Was 
the  consideration  legal  ? 

1.  On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  ante- 
cedent debt,  not  the  withdrawing  of  the  opposition,  was  the 
consideration;  but  the  conyerse  of  this  proposition  is  most 
clearly  the  truth.  The  consideration  of  a  contract,  says  Black- 
stone,  is  the  reason  which  moves  the  contracting  party  to  enter 
into  it.  Now,  the  antecedent  debt,  or  the  existence  of  that 
debt,  was  not  the  reason  which  induced  Teese  to  give  this  note. 
Without  other  motive  he  would  not  have  given  it.    Had  no  op« 
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position  been  made,  or,  when  made,  had  it  not  been  withdrawn, 
this  note  would  not  have  existed.  The  language  and  conduct 
of  Teese  are  not,  I  owe  you  a  debt,  and  I  will,  therefore,  give 
you  a  note  to  show  or  to  secure  it;  but,  withdraw  your  opposi- 
tion, and  I  will,  therefore,  give  the  note.  The  reason  which 
induced  Teese  to  give,  and  the  plaintiffs  to  accept  the  note,  was, 
beyond  all  doubt,  the  withdrawing  of  the  opposition,  which, 
agreeably  to  the  provision  of  the  insolvent  law,  they  had  inter- 
posed  to  his  application  for  discharge. 

2.  Was  such  consideration  legal?  The  policy  of  our  insolvent 
laws  is,  that  a  full  and  fair  disclosure  and  surrender  of  the  prop- 
erty of  the  debtor  shall  be  obtained;  that  on  such  disdoeore 
and  surrender  he  shall  be,  without  further  impediment,  liberated 
from  confinement;  and  that  all  the  creditors  shall  be  placed  on 
an  equal  footing  without  preference,  except  where  liens  exist, 
and  shall  equally  partake  of  the  property,  which,  by  such  dis- 
closure and  surrender,  is  subjected  to  the  control  and  disposal 
of  the  law.  Any  transaction  or  arrangement  which  tends  to  de- 
feat either  of  these  purposes,  is  inconsistent  with  the  policy  of 
the  law.  The  attempt  to  contravene  the  policy  of  a  public  stat- 
ute is  illegal. 

Nor  is  it  necessary  to  render  it  so  that  the  statute  should  con- 
tain an  express  prohibition  of  such  attempt.  It  always  contains 
an  implied  prohibition;  and  to  such  attempt  the  principles  of 
the  common  law  are  invariably  and  deadly  hostile,  not  always 
by  an  interference  between  the  parties  themselves,  or  by  enaUing 
the  one  to  recall  from  the  other,  when  in  pari  ddido,  what  may 
have  been  obtained;  but  by  at  all  times  refusing  the  aid  of  the 
law  to  carry  it  into  effect,  or  enforce  any  contract  which  may  he 
the  result  of  such  intended  contravention.  The  giving  of  the 
note,  and  the  arrangement  made  in  the  present  case,  are,  on 
almost  every  point,  inconsistent  with  the  policy  of  the  insolvent 
law:  1.  It  places  one  creditor,  perhaps  in  no  wise  more  meri- 
torious than  the  rest,  on  much  more  favorable  ground.  One 
half  his  debt,  probably  much  more  than  the  dividend  of  the 
others,  was  paid  him  in  money,  and  this  note,  free,  if  valid, 
from  the  effect  of  the  discharge,  was  given  for  the  residue;  2.  It 
serves  to  stifle  inquiry,  and  to  protect  fraud  and  concealment 
from  successful  disclosure  and  development.  The  just  pre- 
sumption is  that  the  debtor  had  reason  to  fear  the  investigation 
resultiug  from  the  opposition  to  him.  Conscious  of  integrity, 
he  would  have  sought,  not  shrunk  from  scrutiny;  he  would  have 
boldly  defied  it,  not  purchased  exemption  at  a  heavy  charge. 
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Either,  then,  fraad  existed,  which  the  giving  of  the  note  forerw 
hid  from  detection,   or  if  no  fraud  tainted  the  conduct  of 
the    debtor,   and   the   creditor   had    not,    as    his  opposition 
aTowed,  some  grounds  of  censure,  then  was  the  note  obtained 
by  oppression,  extortion,  and  false  and  fraudulent  pretensions, 
and  in  either  event  ought  to  be  condemned.    In  the  third  place, 
to  sustain  a  note  or  contract  under  such  circumstances  is  to  en« 
courage  causeless  opposition,  to  raise  up  illusory  barriers,  and 
to  impede  the  honest  but  unfortunate  debtor  by  greater  difficul- 
ties than  the  law  ever  designed.    He  may,  perhaps,  oftentimes 
be  induced  to  bribe  into  silence  a  powerful  and  wealthy  creditor, 
who  by  a  show  of  opposition  has  no  other  design  than  to  obtain 
an  illegal  preference.    In  mercy  to  the  debtor  himself,  then, 
the  law  will  protect  him  from  such  jeopardy.    These  principles 
are  sanctioned  by  a  number  of  cases,  to  which  it  may  suffice  to 
give  a  general  reference,  without  a  particular  review  in  detaO: 
Jackaon  v.  Duchaire,  3  T.  B.  551;  CockshoU  v.  BenneU,  2  Id.  765; 
Neroi  V.    Wallace,  3  Id.  17;  Jackson  v.  Lomas,  4  Id.  170,  per 
BuUer;  Blackford  v.  Preston,  8  Id.  93,  per  Ashurst  ft  Lawrence; 
Smith  V.  Bromley,  Doug.  696,  note;  Holland  v.  Palmer,  1  Bos.  & 
P.  95,  per  Eyre,  G.  J.;  Leicester  v.  Rose,  4  East,  380;  1  Leon. 
180;  Yelv.  197;  1  Atk.  352;  Cowp.  39;  CaUagan  v.  HaUeU,  1 
Oai.  104;  Payne  t.  Eden,  3  Id.  213;  WofUe  v.  Harper,  2  Johns. 
386;  Bruce  v.  Lee,  4  Id.  410;    Teomam  v.    GhaOerton,  9  Id. 
295  [6  Am.  Dec.  277];  Wiggin  ▼.  Bush,  12  Id.  306  [7  Am.  Dec. 
324];  TusOmry  v.  Miller,  19  Id.  311;  Sterling  ▼.  Sinnickson,  2 
South.  756.    Of  some  of  these  cases,  when  cited  on  the  argu- 
ment at  the  bar,  it  was  said  they  arose  on  the  bankrupt  laws  in 
England,  and  the  statutes  in  New  York,  whereby  both  the  per- 
son and  the  debt  were  discharged.    But  these  cases  are  worthy 
of  respect  and  attention,  not  more  for  their  peculiar  circum- 
stances than  as  illustrations  of  great  principles  of  the  common 
law,  principles  as  powerfully  applicable  to  a  statute  concerning 
insolvents  as  to  a  statute  respecting  bankrupts.     For  to  contra- 
vene the  policy  of  a  statute,  to  defeat  by  artful  contrivance  the 
just  aim  of  legislative  wisdom,  is  equally  to  be  reprehended, 
whether  the  statute  relates  to  those  who  are,  or  who  are  not 
traders;  whether  it  discharges  the  person  only,  or  both  debt  and 
person.     To  the  remark  that  in  the  English  bankrupt  system 
there  is  an  express  provision,  by  Stat.  5  Geo.  11.,  ch.  30,  sec. 
11,  iHuch  makes  void  every  security  for  the  payment  of  any  debt 
doe  before  the  party  became  bankrupt,  given  as  a  consideration 
to  a  creditor  to  sign  his  certificate,  the  observation  of  Lord 
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llfansfieldy  in  8mUh  t.  Bromley,  is  a  sufficient  answer:  "The 
taking  money  for  signing  certificates  is  either  an  oppression  on 
the  bankrupt  and  his  family,  or  a  fraud  on  his  other  creditors. 
It  was  a  wrong  thing  in  itself  before  any  provision  was  made 
against  it  by  statute." 

With  respect  to  some  of  the  New  York  cases,  it  was  remarked 
that  under  one  act  the  debtor,  and  under  another  the  creditors, 
must  make  oath  that  no  preference  had  been  given.  Bat  the 
prescribing  of  this  oath  is  only  a  method  of  preventing  the 
preference  which  the  act  seeks  to  deny,  and  of  securing  the 
equality  which  is  one  of  its  leading  objects.  It  has  nothing  to 
do  with  the  effect  of  such  preference  when  given  or  attempted. 
It  was  further  objected  by  the  counsel  of  the  plaintiffs,  that 
under  the  New  York  insolvent  laws,  the  sanction  of  a  certain 
number  and  value  of  the  creditors  must  be  obtained  by  making 
application  for  or  assenting  to  the  discharge,  and  that  here  any 
one  creditor  may  make  opposition,  so  that  no  one  is  here,  as 
there,  dependent  on  another.  But  in  the  case  of  Payne  v. 
Eden,  the  note  declared  void  v^as  given  to  the  last  of  the  peti- 
tioning creditors,  who  signed  after  there  was  a  sufficiency  in 
number  and  value  to  exonerate  the  debtor;  and  in  the  cases  of 
Waiie  V.  Harper,  Bruce  v.  Lee,  Wiggin  v.  Bush,  and  IhisDbury  v. 
3KUer,  the  withdrawing  of  the  opposition  merely,  and  not  the 
signing  of  the  petition,  was  the  consideration. 

The  consideration  of  the  note  in  question,  or  the  reason 
which  moved  Teese  to  give,  and  the  plaintiffs  to  aocept  it,  was, 
in  my  opinion,  illegal;  the  note  was  void,  and  the  judgment  of 
the  court  of  common  pleas  was  right. 

It  may  not  be  improper  to  observe  that  this  opinion  does  not 
in  the  slightest  degree  conflict  with  the  case  of  Hendricks  v. 
Mount  dt  Crane,  2  South.  738  [8  Am.  Dec.  623],  where  the  par- 
pose  of  the  sale  of  the  goods  was  to  satisfy  or  secure  an  exist- 
iag  debt;  where,  in  the  opinion  of  the  court,  the  bill  of  sale 
had  been  made  before  the  petition  under  the  insolvent  act  had 
been  presented;  and  where  certainly  no  opposition  had  been 
made  or  was  withdrawn.  Nor  does  the  opinion  in  any  measare 
interfere  with  the  settled  and  just  principle  that  an  insolvent  or 
bankrupt  may,  after  his  discharge,  and  when  free  from 
restraint,  make  a  valid  promise  to  pay  an  old  debt;  and  that 
the  old  debt  is  so  due  in  conscience,  notwithstanding  the  dis* 
charge,  as  to  afford  a  sufficient  and  legal  consideration  for  the 
promise. 

Let  the  judgment  be  affirmed. 
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[4  Halczbd,  8S7.] 

AuHDicnrr  ot  Caption  to  Indictmbmt. — ^The  caption  to  sn  indiotment 
may  be  amended  in  the  supreme  court,  after  its  removal  thereto  by  oer- 
tiorari,  npon  proof  of  the  necessary  facts;  or  it  may  be  sent  back  to  the 
lower  court,  there  to  be  amended  from  the  record. 

Aluoation  ot  thb  Prosbcutino  Attorney  that  the  record  of  the  lower 
ooort  contains  sufficient  materials  from  which  to  amend  the  caption  to 
an  indictment,  warrants  the  supreme  court  in  sending  it  to  such  court 
for  amendment. 

Gaptioh  to  Indioticent  nxxd  not  Show  that  the  members  of  the  grand 
jury  were  summoned  and  returned  as  such. 

OmNSB  GoiociTTBD  IN  A  CouNTT  BEiOBB  ITS  DIVISION  is  indictable  in  the 
new  county  embracing  that  portion  of  the  old  one  in  which  such  offense 
waa  committed. 

In  iNsicncKNT  vob  Fobokbt  it  is  not  Nbotobabt  to  Allbox  that  the 
person  whose  name  was  forged  was  actually  defrauded  thereby;  it  is 
sufficient  to  show  that  he  might  have  been  defrauded  had  the  forgery 
Buooeeded. 

CiBTiDBARL  An  indictment  for  forgery  was  found  by  the 
grand  jury  of  Warren  comity,  against  the  defendant,  describ- 
ing him  as  late  of  the  township  of  Hardwick,  in  the  county  of 
Warren,  and  charging  that  he  did,  at  the  township  of  Mansfield,, 
the  said  township  of  Mansfield  then  being  in  the  county  of 
Sussex,  and  now  being  in  the  county  of  Warren  aforesaid, 
feloniously  utter  and  publish  as  true  a  certain  false,  forged,  and 
counterfeited  acquittance  and  receipt  for  money,  a  copy  of 
which  was  therein  set  forth,  with  intent  to  defraud,  and  at  the 
time  knowing  the  same  to  be  false,  forged,  and  counterfeited. 
The  caption  to  the  indictment  stated  that,  by  the  oath  of  certain 
persons  named  therein,  ''good  and  lawful  men  of  the  said 
county,  sworn,  and  charged  to  inquire  for  the  state  in  and  for 
the  body  of  said  county,  it  is  presented."  And  in  the  body  of 
the  indictment  it  was  stated  that  they,  ''upon  their  respective 
oath  and  affirmation,  present,  those  who  were  affirmed  alleging 
themselves  to  be  conscientiously  scrupulous  of  taking  an  oath." 

To  this  indictment  the  defendant  pleaded  not  guilty,  and  by 
certiorari  removed  the  indictment  into  the  supreme  court.  The 
clerk  of  the  court  of  oyer  and  terminer  sent  to  the  supreme  court 
a  copy  of  the  proceedings  and  annexed  thereto  a  certificate  ' '  that 
the  foregoing  is  a  true  copy  from  the  minutes  and  files  of  said 
court  upon  the  said  indictment."  After  the  return  of  the  writ 
the  defendant,  by  his  counsel,  obtained  leave  of  the  court  to 
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withdraw  his  plea  of  not  guilty,  and  filed  exceptions  to  the  said 
indictment  and  proceedings. 

At  the  same  term,  on  the  motion  of  the  prosecuting  attorney 
of  the  county  of  Warren,  and  on  his  allegation  that  the  rooordi 
and  files  of  the  court  of  oyer  and  terminer  contained  all  the 
materials  for  amendment,  the  court  ordered  that  the  certiorari 
and  return  in  this  cause  be  remitted  to  the  said  court  of  oyer  and 
terminer  of  the  county  of  Warren,  to  the  end  that  the  caption 
returned  with  the  said  certiorari  may  be  amended,  according  to 
the  fact,  in  the  two  following  particulars:  1.  That  the  said  cap- 
tion may  set  forth  whether  any,  and  which,  of  the  grand  jurors 
mentioned  in  the  said  caption  were  duly  affirmed,  and  whether, 
prior  to  such  affirmation,  they  declared  themselves  conscien- 
tiously scrupulous  of  taking  an  oath;  2.  Whether  said  grand  in- 
quest was  then  and  there  sworn  and  affirmed.  This  order  was 
opposed  by  defendant 's  counsel. 

The  certiorari  was  again  returned  to  a  subsequent  term  with 
a  copy  of  the  indictment  annexed,  the  caption  to  which  showed 
the  names  of  the  grand  jurors  who  were  affirmed,  and  the  names 
of  those  who  were  sworn,  and  that  "^hey  were  then  and  there 
sworn  and  affirmed.  There  was  also  annexed  a  copy  of  the  rule 
of  the  court  of  oyer  and  terminer  ordering  the  amendment.  The 
county  clerk  of  Warren  certified  at  the  foot  of  the  schedule  that 
**  the  foregoing  is  a  true  copy  from  the  minutes  and  files  of  said 
court  upon  said  indictment."  In  another  schedule,  containing 
a  copy  of  the  former  rule  of  the  supreme  court,  is  an  answer 
signed  by  said  clerk  "by  order  of  the  court,"  in  these  words: 
**  In  obedience  to  the  command  of  this  rule  we  herewith  send 
annexed  a  new  caption  to  the  indictment  herein  named  to  the 
honorable  the  justices  of  the  supreme  court  of  judicature  of  the 
state  of  New  Jersey." 

Scudderf  for  the  defendant,  objected  to  the  return  and  insisted 
that  it  could  not  be  considered  as  any  return  made  to  the  court 
concerning  the  said  indictment.  1.  Because  the  court  of  oyer 
and  terminer  of  the  county  of  Warren  ordered  its  clerk  to  amend 
the  caption,  whether  he  had  anything  to  amend  by  or  not;  and 
because  the  return  annexed  to  the  order  does  not  state  that  there 
was  anything  to  amend  by,  or  that  anything  had  been  omitted 
in  the  first  return;  nor  does  the  return  amend  the  caption;  2. 
Because  by  the  return  it  appears  that  the  clerk  made  a  new  cap« 
tion,  and  did  not  amend  the  caption  returned  with  the  oerfiorori; 
B.  Because  a  new  caption  can  not  be  made,  nor  the  caption  be 
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amended  except  to  correspond  with  the  original:  1  Chit.  Crim. 
Law,  335;  4  East,  175. 

He  also  argued  the  exceptions  to  the  indictment.     At  tbe  time 
when  the  offense  is  charged  to  have  been  committed  there  was 
no  each  township  or  county  as  the  township  of  Hardwick  in  the 
eotinty  of  Warren,  for  the  county  of  Sussex  had  not  then  heen 
divided;  therefore,  there  could  be  no  such  person  or  place  as  the 
indictment  would  give  the  court  to  understand.    It  appears  from 
the  indictment  that  the  supposed  offense  was  committed  in  the 
oonnty  of  Sussex,  and  the  indictment  is  found  in  the  county  of 
Warren.     This  can  not  be  done  without  legislative  provision, 
and  no  each  provision  has  been  made.     It  is  enough  for  the  de- 
fendant to  say  that  the  offense  was  not  committed  in  Warren. 
That  the  offense  was  committed  at  a  place  within  the  present 
ooonty  of  Warren  is  nothing,  for  the  county  then  had  no  exist- 
ence and  no  offense  could  be  committed  within  its  jurisdiction. 
Where  a  man  was  wounded  in  one  county  and  died  in  another, 
by  statute,  the  offender  may  be  indicted  in  either  county,  but 
this  could  not  be  done  without  the  aid  of  the  statute,  otherwise 
there  would  be  no  necessity  for  passing  it:  Stat.  2  and  3,  Edw.  6, 
ch.  24;  2  Geo.  2,ch.  21;  Rev.  Laws,N.  J.  297;  Wilson  v.  Clark, 
1  Esp.  N.  P.  273.     All  courts  are  confined  to  their  particular 
jurisdictions:  3  Jac.  Law  Die.  564;  3  Lill.  Abr.  315.    Jurisdic- 
tion is  not  presumed  where  it  does  not  appear:  2  Hawk.  0.  10; 
3  liill.  Abr.  151.     It  ought  to  appear  that  the  persons  compos- 
ing a  grand  jury  were  summoned  and  returned  as  such. 

Vroixnij  contra.    The  township  of  Mansfield,  where  the  crime 
is  alleged  to  have  been  committed,  is  now  in  the  county  of  War- 
ren.    The  crime  is  an  offense  against  the  state,  to  be  tried  in 
the  proper  county,  that  is,  in  the  county  having  jurisdiction  of 
the  place  where  it  was  committed.     That  was  at  the  time  the 
oonnty  of  Sussex;  but  by  the  division  it  is  now  the  county  of 
Warren.     Of  necessity  and  right  the  courts  in  the  new  county 
have  power  to  try  offenses,  and  all  other  local  matters,  the  same 
as  those  of  the  old  county  would  have  done,  had  there  been  no 
diyision.     If  the  offense  was  committed  vnthin  the  territory  of 
Warren  the  right  of  trial  and  punishment  necessarily  follow. 
The  statutes  relative  to  crimes  not  committed  in  any  one  county 
present  no  analogy,  for  here  the  crime  was  committed  in  one 
place.     The  residence  of  the  defendant  refers  to  the  time  of 
finding  the  bill,  not  of  the  commission  of  tbe  offense. 

By  Court,  Ewino,  G.  J.    In  this  case  exceptions  are  taken  to 
an  indictment,  and  the  caption  accompanying  it,  which  was 
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found  at  the  court  of  oyer  and  terminer  of  the  county  of  Warzen» 
in  June,  1826,  and  remoyed  into  this  court  by  cerliorari^  sued 
out  at  the  instance  of  the  defendant. 

Briefs  have  been  submitted  to  us  by  the  respective  counsel. 
Some  of  the  objections  contained  in  the  brief  on  the  part  of  the 
defendant,  relate  to  an  amendment  of  the  caption,  and  ou^bt 
not  now  to  have  been  raised.  The  points  involved  in  them  have 
been,  in  substance,  twice  decided  by  this  court  iu  this  cause. 
To  urge  them  again  was  not  regular,  and  they  might  with  per- 
fect propriety  be  passed  without  further  remark.  But  our  wish 
is  not  only  to  do  right,  but  to  give  satisfaction;  not  merely  to 
decide  causes,  but  to  show  forth  the  reasons  and  grounds  of  our 
determinations.  We  shall,  therefore,  examine  these  objections 
somewhat  at  large. 

The  caption  of  an  indictment  is  no  part  of  the  indictment  it- 
self. It  is  not  presented  by,  nor  does  it  receive  the  sanction  of , 
the  grand  jury,  nor  the  signature  of  their  foreman.  It  is  a 
history  of  the  proceedings  previous  to  the  finding  of  the  indict- 
ment; and  sets  forth  the  style  of  the  court;  the  time  and  place 
of  its  session;  by  whom  held,  and  their  title  and  authority;  by 
whom  they  are  to  inquire;  the  names  of  the  grand  jurors;  their 
qualifications;  whether  sworn  or  affirmed,  and  who  of  them  are 
sworn  and  who  affirmed,  and  if  affirmed  the  reason  of  it;  that 
they  allege  themselves  to  be  conscientiously  scrupulous  of  tak- 
ing an  oath;  and  then  follows  their  presentment.  It  is  drawn 
up  by  the  prosecuting  attorney,  or  by  the  clerk  of  the  court. 

Many  reasous  evince  the  propriety  of  drawing  up  and  filing 
the  caption  at  the  term  when  the  indictment  is  found,  but  how- 
ever commendable,  it  is  not  always  so  done,  either  in  the  English 
courts  or  in  our  practice,  but  is  oftentimes  postponed  until  after 
judgment,  when  the  record  is  to  be  made  up,  or  until,  a  cer- 
tiorari being  presented,  it  becomes  necessary,  iu  order  that  the 
^hole  proceedings  may  be  duly  certified  according  to  the  exi- 
gency of  the  writ  to  the  supreme  court.  From  this  view  of  the 
nature  of  a  caption,  its  capability  of  amendment,  and  the  reason 
and  propriety  of  it,  may  be  readily  perceived.  Even  when  re- 
turned into  the  court  of  king's  bench,  on  certiorari^  the  schedule, 
for  6o  this  part  of  the  return  is  in  some  of  the  books  called,  be- 
ing, according  to  them,  the  materials  from  which  the  caption  is 
to  be  drawn,  and  the  caption  itself,  after  that  appellation  is, 
according  to  all  of  them,  properly  assumed,  have  always  been 
'  deemed  to  be  amendable.  For  a  time,  indeed,  it  was  held  that 
an  amendment  could  only  be  made  iu  the  term  of  the  return  of 
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the  writ,  and  not  at  any  subeequent  term,  as  will  be  seen  from 
2  Hale  P.  C.  168,  and  by  the  oases  of  Hex  v.  Brandon,  Comb. 
70;  Faulkner's  case,  1  Saund.  249;  Begina  v.  Hoskins,  2  Ld. 
Bajm.  968;  Regina  v.  FranhLyn,  Id.  1038;  Rex  v.  Olover,  1  Sid. 
259.^  But  in  the  time  of  Lord  Mansfield  the  subject  underwent 
a  thorough  investigation,  and  it  was  found  that  the  caption  was 
not  only  liable  to  amendment  in  the  term  of  its  return,  but  after- 
wards, and  even  after  verdict.  A  recurrence  to  the  case  of 
Rex  T.  Atkinson,  a  report  of  which  is  given  by  Sergeant  Williams, 
in  his  note  to  1  Saund.  249,  wiU  be  useful  from  its  analogy  to 
the  case  before  us,  and  because,  having  been  affirmed  in  the 
house  of  lords  on  a  writ  of  error,  it  is  considered  to  have  settled 
the  law  on  this  subject  in  the  courts  of  Westminster. 

Atkinson  was  indicted  for  perjury  at  the  oyer  and  terminer  of 
the  county  of  Middlesex.  The  indictment  was  removed  at  his 
instance  by  certiorari  into  the  court  of  king's  bench.  At  a 
subeequent  term,  and  after  the  defendant  had  been  tried  and 
found  guilty,  his  counsel  moved  in  arrest  of  judgment  on  two 
objections  to  the  caption:  First,  because  from  the  caption  it  ap- 
peared the  indictment  was  found  before  justices  of  the  peace, 
who  had  no  jurisdiction  of  perjury  at  common  law.  Second, 
because  the  names  of  the  grand  jurors  did  not  appear  upon  the 
record;  for,  in  making  up  the  entry-roll  in  the  treasury,  and  the 
nisi  prtuA  record  in  the  court  of  king's  bench,  the  officer  had  not 
only  followed  the  caption  as  returned  in  respect  to  the  style  of 
the  court,  but  had  omitted  the  names  of  the  grand  jurors. 
Afterwards,  in  the  same  term,  the  attorney-general  moved  to 
amend  the  return  to  the  certiorari,  by  inserting  the  commission 
of  oyer  and  terminer,  and  the  names  of  the  justices  before 
whom  the  indictment  was  found,  according  to  the  fact  appear- 
ing by  the  said  commission  and  the  minutes  of  the  court;  in 
other  words,  to  amend,  so  as  to  cause  it  to  appear  that  the  in- 
dictment had  been  found,  as  in  truth  it  was,  before  a  court  of 
oyer  and  terminer  having  jurisdiction,  and  not  before  a  court  of 
quarter  sessions  of  the  peace. 

Ou  this  application,  a  rule  to  show  cause  was  made,  a  copy  of 
which  is  to  be  found  in  a  note  in  4  East,  175,  the  material  part 
of  which  is  as  follows:  '*  Upon  reading  the  affidavits  of  J.  B. 
And  J.  P.,  and  also  on  reading  the  commission  of  oyer  and  ter- 
miner for  the  county  of  Middlesex,  and  the  minutes  of  the  court 
before  which  the  indictment  in  this  case  was  found,  now  pro- 
duced and  shown  to  this  court,  it  is  ordered  that  Wednesday 
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next  be  given  to  the  defendant  to  show  cause  wny  the  retam  t€ 
the  writ  of  certiorari  should  not  be  amended  by  inserting  thereizi 
the  commission  of  oyer  and  terminer,  by  virtue  of  which,  and 
also  the  names  of  the  justices  by  whom,  the  above-mentioned 
court  was  holden,  at  the  time  when  the  said  indictment  was 
found,  according  to  the  truth  of  the  fact  appearing  by  the  said 
commission  and  minutes  above  mentioned;  and  also  why  the 
caption  of  the  said  indictment  should  not  be  thereby  amended, 
and  made  agreeable  to  the  said  retam  when  so  amended  as 
aforesaid,  and  also  that  the  defendant  shull,  upon  the  same  day, 
show  cause  why  the  aforesaid  caption  should  not  be  likewise 
amended,  by  inserting  therein  the  names  of  the  jurors  by  whom 
the  indictment  was  found,  as  stated  in  the  return  already  made 
to  the  said  certiorari," 

After  argument,  in  which  the  authorities  to  be  found  ia 
the  books  were  examined,  the  rale  to  show  cause  in  both 
branches  was  made  absolute,  the  caption  contained  in  the  re- 
turn was  amended,  and  another  rule  was  also  entered  to  this 
e£fect:  ''That  the  entry-roll  in  the  treasury,  and  also  the  rec- 
ord of  Tim  prius,  be  amended  as  to  the  caption  of  the  indict- 
ment, by  making  the  same  agree  with  the  amended  caption 
lately  returned  into  this  court  by  the  derk  of  the  peace  of  the 
county  of  Middlesex,  and  filed  in  this  court."  Lord  Mansfield^ 
in  delivering  the  opinion  of  the  court,  said,  among  other  things: 
*'  The  doubt  is,  whether  the  authority  is  properly  set  oot,  and, 
perhaps,  without  prejudice  to  the  question,  it  would  be  defect- 
ive. Who  are  the  commissioners  of  oyer  and  terminer  ?  The 
return  says,  four,  of  whom  Sheppard  is  the  last;  but  not  foar 
only;  it  says,  and  others.  Then,  does  there  remain  in  the  origi* 
nal  minutes  enough  to  amend  by?  Beyond  a  possibility  of 
doubt,  I  think  there  does.  There  appear  the  names  of  the 
jurors  sworn  under  the  commission  of  oyer  and  terminer.  There 
appear  the  names  of  the  justices,  whom  the  clerk  swears  were 
there.  What,  then,  is  to  impeach  it  ?  Nothing.  No  oath  that 
any  of  them  was  not  there.  Therefore,  if,  by  law,  a  return  to  a 
certiorari  can  be  amended  after  the  term  in  which  the  indictment 
comes  in,  there  can  be  no  doubt  but  these  circumstances  will  be 
sufficient  to  amend  it."  He  then,  after  a  review  of  the  authori* 
ties  on  this  point,  says:  **  We  think  these  authorities  alone,  not 
contradicted  by  any  determination  whatever,  would  bind  us  to 
make  the  amendment  prayed.  The  application  is  not  to  alter 
any  part  of  the  charge;  not  to  vary  the  verdict  or  finding  of  the 
jury;  it  is  not  to  cure  any  original  defect;  but  to  make  the 
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tarn  of  the  proceedings  in  the  inferior  court  conformable  to 
what  they  really  have  been,  and  to  make  that  return  speak  truth, 
which  now,  by  mere  blunder  of  the  officer,  is  contended  to  con-» 
tain  a  falsehood." 

This  subject  came  again  before  the  court  of  king's  bench,  in 
the  case  of  Bex  y.  Darley,  4  East,  174.  An  indictment  for  as- 
sault and  battery  was  found  in  the  court  of  general  quarter  ses- 
sions of  the  peace  of  the  county  of  Sussex,  was  removed  into 
the  court  of  king's  bench  by  certiorari,  and  upon  trial  at  the 
assizes,  the  defendant  was  found  guilty.  Afterwards,  the  coun- 
sel of  the  prosecutor  obtained  a  rule  to  show  cause ''  why,  upon 
reading  the  affidavit  of  W.  E.,  and  a  parchment  writing  thereto 
annexed,  and  the  minutes  of  the  court  before  which  the  indict- 
ment in  this  prosecution  was  found,  now  produced  and  shown 
to  this  court,  the  return  to  the  writ  of  certiorari  issued  by  this 
court  at  the  instance  of  the  defendant,  should  not  be  amended 
by  inserting,  in  the  return  of  the  caption,  the  time  when  the 
general  quarter  sessions  of  the  peace  at  which  the  said  indictment 
was  found  was  holden,  and  the  names  of  the  justices  by  whom 
the  said  session  was  holden,  and  the  names  of  the  jurors  by  whom 
the  same  was  found,  according  to  the  truth  of  the  fact,  and 
why  the  entry  roll  in  the  treasury,  and  also  the  record  of  nisi 
prius,  should  not  be  amended  as  to  the  caption  of  the  indict- 
ment, by  making  the  same  agree  with  the  caption  when  so 
amended."  Upon  making  this  rule,  it  appears  from  the  report 
that  the  clerk  of  the  court  of  quarter  sessions  attended  with 
the  book  of  minutes  of  that  court,  that  it  might  be  inspected. 
Oo  a  subsequent  day,  that  eminent  lawyer,  Erskine,  who  was 
the  defendant's  counsel,  admitted  that  he  could  not  oppose  the 
amendment  prayed,  and  the  rule  was  made  absolute. 

In  the  case  of  John  Bell,  indicted  for  murder,  upon  motion 
in  arrest  of  judgment  for  a  defect  of  the  caption.  President 
Addison,  of  Pennsylvania,  held  that  the  caption  was  amend- 
able; and  that  it  was  to  be  considered  not  so  much  an  original 
as  a  formal  transcript  of  other  materials  in  the  records,  or  dur- 
ing the  term,  in  the  breast  of  the  court,  and  when  occasion 
requires,  made  up  in  form  by  the  clerk,  from  the  materials 
necessarily  before  him:  Addison,  180. 

In  the  case  under  our  examination,  upon  the  return  origin^ 
ally  made  to  the  writ  of  certiorari,  it  appeared  in  the  caption 
that ''  by  the  oath  of  D.  S.,  etc.  [naming  the  grand  jurors],  good 
and  lawful  men  of  the  said  county,  sworn  and  charged  to  inquire^ 
etc  ,  it  is  presented,"  etc.    And  in  the  body  of  the  indictment 
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it  is  thus:  "  Upon  their  respectiTe  oath  and  a£Snnation  present, 
those  who  were  affirmed  alleging  themselves  to  be  eonscien- 
tiously  scrupulous  of  taking  an  oath,  that/'  etc.  On  the  mo- 
tion of  the  prosecuting  attorney  of  the  county  of  Warren,  we 
made  a  rule  **  that  the  certiorari  and  return  be  remitted  to  the 
court  of  oyer  and  terminer  of  the  county  of  Warren,  to  the  end 
that  the  caption  returned  with  the  certiorari  may  be  amended 
according  to  the  fact,  in  the  two  following  particulars,  to  wit, 
that  the  said  caption  may  set  forth  whether  any,  and  which,  of 
the  grand  jurors  mentioned  in  the  said  caption  were  duly  af- 
firmed, and  whether,  prior  to  such  affirmation,  they  declared 
themselyes  conscientiously  scrupulous  of  taking  an  oath;  and 
second,  whether  the  grand  inquest  was  then  and  there  sworn 
and  affirmed."  At  a  subsequent  term  the  certiorari  was  sent 
back  to  us,  and  the  return  contains,  among  other  things,  a  cap- 
tion amended  in  the  particulars  mentioned  in  the  rule,  and 
stating  that  *'  by  the  oaths  of  D.  S."  and  others,  naming  them, 
*'  and  by  the  solemn  affirmations  of  0.  B.  and  S.  L.,  the  said 
O.  B.  and  S.  L.  alleging  themselves  to  be  conscientiously  scru- 
pulous of  taking  an  oath,  good  and  lawful  men  of  the  said  county, 
then  and  there  sworn  and  affirmed,  and  charged  to  inquire,'' 
-etc.,  ''  it  is  presented,"  etc.  From  a  rule  of  the  court  of  oyer 
and  terminer,  set  forth  in  the  return,  it  appears  the  caption  was 
Amended  under  the  sanction  and  by  the  direction  of  that  court; 
and  the  whole  is  then  certified  to  us  to  be  truly  copied  from  the 
minutes  and  files  of  the  said  court  of  oyer  and  terminer. 

From  the  authorities  which  have  been  cited,  it  is  clearly 
•shown  that  the  amendments  to  the  caption  returned  with  the 
certiorari  might  have  been  made  in  this  court,  upon  proper  evi- 
dence of  the  facts  and  of  the  entries  on  the  minutes  of  the  oyer 
sud  terminer.  Propriety,  convenience,  and  congmity,  how- 
ever, dictated  the  remission  of  the  certiorari  and  return  to  that 
•court,  that  the  amendments  might  be  made  there.  And  it  is  to 
be  observed,  our  rule  did  not  direct  the  court  to  make  the 
amendments,  but  simply  placed  the  return  again  in  their  hands, 
that  they  might  make  them  if  there  were  before  them  grounds 
and  documents  to  warrant  the  measure. 

By  the  course  we  adopted  the  inconvenience  and  risk  of  the 
actual  production  in  this  court  of  the  original  minutes  by  the 
clerk  of  the  county  of  Warren,  as  was  done  in  the  case  of  Bex 
V.  Darley,  were  saved.  It  is,  however,  objected  by  the  counsel 
of  the  defendant  that  the  rule  of  this  court  ''was  made  without 
any  evidence  on  the  part  of  the  state  that  the  said  caption 
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not  a  tme  copy  from  the  minutes  and  files  of  the  said  county  of 
Wanren  upon  the  said  indictment,  and  that  there  was  diminu- 
tion in  the  said  return."  This  remark  results  from  an  omission 
to  notice  the  difference  between  making  amendments  here,  and 
submitting  the  matter  to  the  court  below.  If  made  here, 
plenary  eTidence  of  the  facts  which  entered  into  the  amend- 
menta  would  doubtless  have  been  required;  but  such  evidence 
was  not  necessary  for  the  measure  adopted  by  us.  The  oral 
certificate  of  the  prosecuting  attorney,  that  there  were  ma- 
terials in  the  courts  below  from  which  amendments  might  be 
made,  that  the  minutes,  and  records,  and  files  of  that  court 
would  supply  all  alleged  deficiency,  and  that  the  truth  would 
be  thereby  attained  and  public  justice  saved  from  discomfiture 
by  the  mere  blunder  of  the  officer  who  had  made  out  the  caption, 
was  sufficient.  Let  the  uniform  language  of  our  entries  be 
recollected,  "upon  allegation  of  diminution."  Nor  is  there 
any  weight  in  another  objection  in  the  defendants'  brief,  that 
our  rule  was  made  against  the  express  certificate  of  the  clerk  oi 
the  county  of  Warren,  that  the  original  return  was  a  true  copy 
from  the  minutes  and  files.  No  precedent  or  principle  has 
been  cited,  or  can  be  shown,  which  shall  give  to  the  certificate 
BO  conclusiye  and  uncontrollable  an  inflaence  as  is  here  claimed 
for  it.  The  certificate  was  doubtless  true  at  the  time  it  was 
made.  But  will  any  one  say,  after  consideration  of  the  au- 
thorities, that  an  amendment  of  the  return  is  thereby  pre- 
cluded ? 

It  is  further  objected  that  the  court  of  oyer  and  terminer 
ordered  their  clerk  to  amend  the  caption,  whether  there  was 
anything  to  amend  by  or  not;  that  the  return  does  not  state 
there  was  anything  to  amend  by;  and  that  the  clerk  has  not 
amended  the  caption  at  first  returned  with  the  certiorari,  but 
has  made  out  and  sent  a  new  caption.  The  first  of  these 
remarks  is  founded  on  a  misconception  of  the  matters  con- 
tained in  the  return.  The  court  did  not  order  the  amendment, 
whether  there  was  or  was  not  cause  for  it,  and  ground  to  war- 
rant it;  but  on  the  motion  of  the  prosecuting  attorney,  and  after 
doe  examination,  and  upon  proper  evidence,  as  we  are  bound 
to  presume,  they  ordered  the  caption  contained  in  the  return 
to  be  amended.  Is  there  indeed  on  our  part  any  great  pre* 
sumption  in  supposing  that  the  in  'nutes  of  the  court  distinctly 
showed  that  the  jurors  were  then  and  there  sworn  and  affirmed, 
and  who  were  sworn,  and  who  affirmed;  and  that  the  latter 
alleged  themselves  to  be  conscientiously  scrupulous,  which  in* 
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deed  they  hare  themselyes  set  forth  on  the  face  of  the  indict- 
ment ?  The  court  do  not  in  their  rule  express  the  causes  or 
reasons  for  it,  nor  did  practice  or  convenience  require  it,  and 
hence  the  answer  to  the  second  topic  of  remark  is  also  given. 
It  is  true,  the  clerk  did  not  alter  or  amend,  bj  interlineations 
and  erasures,  the  caption  which  had  been  in  the  first  instance 
annexed  to  the  certiorari,  but  adopted  a  much  more  discreet 
and  judicious  mode  by  makiog  out  and  sending  here  a  new 
copy  containing  such  alterations  as  had  been  made  b]^  the  di- 
rection of  the  court;  and  this  manifestly  is  what  the  dark 
means  by  the  expression  he  has  used,  *'  new  caption/'  for  he 
certifies  that  it  is  truly  copied  from  the  files  of  the  court. 

Upon  the  whole,  on  a  careful  and  deliberate  review,  we  find 
nothing  irregular  or  illegal  in  the  rule  of  this  court  in  respect 
to  the  amendments;  nor  in  the  proceedings  of  the  court  of  oyer 
and  terminer  consequent  upon  that  rule.  By  the  return  to  the 
certiorari  as  it  now  stands,  certain  of  the  exceptions  originally 
taken,  and  since  renewed,  are  not  sustained  in  point  of  fact. 
They  need  therefore  no  further  examination. 

Another  exception  is,  "  that  it  does  not  appear  that  the  per* 
sons  supposed  to  be  the  grand  jury  had  been  summoned  and  re- 
turned as  such.  *'  The  answer  to  this  exception  is  given  by  most,  if 
not  by  all,  the  precedents  of  captions  to  be  found  in  the  books: 
2  Hale,  P.  0. 165;  Foster,  3;  1  Saund.  249;  Crown,  Cir.  Comp. 
passim;  4  Chit.  189,  et  eeq.;  Archbold,  Gr.  PI.  6,  and  especially 
the  precedent  sanctioned  by  this  court:  The  Stale  v.  OusUn,  2 
South.  746.  To  all  these  the  present  caption  is  conformable^ 
It  is  not  set  forth  that  the  grand  jurors  were  summoned,  or  the 
manner  of  it  other  than  in  the  words,  ''by  the  oath  of  A«, 
etc.,  good  and  lawful  men  of  the  said  county,  then  and  there 
sworn  and  charged  to  inquire  for  the  king,  and  for  the  body  of 
the  said  county."  In  a  very  few  of  the  precedents  the  words 
"  impaneled,  sworn,  and  charged,"  are  used,  but  in  a  case  re- 
ported in  3  Salk.  191,  in  the  second  of  Anne,  an  exception  to  a 
caption  for  the  want  of  the  word  **  impaneled,"  was  overruled, 
and  the  word  held  to  be  unnecessary. 

Another  exception  is ''  that  the  indictment  charges  the  publi- 
cation of  the  forged  acquittance  and  receipt  to  have  been  with 
intent  to  defraud  Jonathan  Oliver,  and  it  appears  by  the  indict- 
ment that  to  utter  and  publish  it  could  not  defraud  him."  No 
reasoning  is  given  in  the  defendant's  brief  in  illustration  of  this 
exception,  and  the  manner  in  which  it  was  intended  to  be 
enforced  is  not  readily  seen.     The  rule  in  respect  to  this  allega* 
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tion  in  indietmentB  is  well  understood.  It  is  not  neoessary  to 
prove  that  the  person  intended  to  be  defrauded  was  aotually 
de&aoded.  If ,  from  circomstances,  the  jury  oan  presume  it  was 
the  intention  of  the  defendant  to  defraud  him;  if,  in  fact,  he 
might  have  been  defrauded  had  the  forgery  succeeded,  this  alle- 
gation is  satisfied.  Now,  in  the  present  ease,  the  instrument 
alleged  to  be  forged,  and  the  publication  whereof  is  charged  on 
the  defendant  in  the  indictment,  purports  to  be  a  receipt  given 
by  Oliver  to  Jones,  the  defendant,  for  a  certain  sum  of  money, 
in  full  of  the  debt,  interest,  and  costs,  of  a  judgment  obtained 
by  Oliver  against  Jones  before  a  justice  of  the  peace,  which 
Jones  had  removed,  by  certiorari,  into  the  supreme  court.  If 
this  forgery  had  succeeded,  can  we  say,  especially  at  this  stage 
of  the  cause,  that  Oliver  might  not  have  been  defrauded? 

Another  exception  is,  "  that  the  defendant  is  described  in  the 
indictment  to  be  late  of  the  township  of  Hardwick,  in  the  cotmly 
of  Warren,  and  that  on  the  twenty-eighth  of  August,  1824,  the 
time  when  the  offense  is  charged  to  have  been  committed,  there 
was  no  such  township,  and  consequently  no  such  person  as  John 
I.  Jones  of  that  township."  This  objection  is  founded  in  error. 
The  description  of  place  has  reference  to  the  time  of  the  finding 
of  the  indictment,  not  of  the  commission  of  the  crime.  At  the 
time  this  indictment  was  found  there  was,  and  for  nearly  two 
years  had  been,  the  township  of  Hardwick  in  the  county  of 
Warren,  and  Jones  was  and  had  been  a  resident  there. 

The  remaining  exception  is,  "  that  by  the  indictment  which 
was  found  in  the  county  of  Warren,  the  crime  charged  appears 
to  have  been  committed  in  the  couniy  of  Sussex. "  In  the  month 
of  November  of  that  year,  the  county  of  Sussex  was  divided. 
A  new  county,  called  Warren,  was  set  off  from  it,  of  which  the 
township  of  Mansfield  composed  part,  and  after  the  division 
was  called  the  township  of  Mansfield  in  the  county  of  Warren. 
The  indictment  charges  that  the  offense  was  committed  on  the 
twenty-eighth  day  of  August,  1824,  at  the  township  of  Mansfield, 
tiie  said  township  of  Mansfield  then  being  in  the  county  of 
Sussex,  and  now,  at  the  time  of  finding,  being  in  the  county  of 
Warren.  The  description  is  strictly  conformable  to  the  fact. 
In  the  act  of.  the  legislature  setting  off  the  county  of  Warren 
from  the  couniy  of  Sussex,  there  is  no  express  provision  that 
offenses  previously  committed  in  that  part  of  the  ancient  county 
of  Sussex,  created  into  the  new  county,  should  be  cogniz* 
able  in  the  courts  of  the  latter.  It  contains  a  provision  that  all 
anits  then  commenced  should  proceed  in  the  county  of  Sussex, 
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which  oarries  a  siarong  implication  that  new  suits  should  be 
commenced  and  prosecuted  within  the  proper  and  respectiTe 
counties.  But  no  such  express  provision  was  necessary.  It 
followed  from  the  principles  of  the  common  law  that  the  crime 
should  be  prosecuted  in  the  courts  of  the  county  of  Wairen. 
Orime,  as  to  the  place  of  trial,  is  local;  and  the  court,  being  a 
court  of  the  same  state  which  has  jurisdiction  over  the  place 
where  the  crime  was  committed,  has  cognizance  and  may  hold 
plea  of  the  crime.  No  rule  or  principle  of  the  common  law  is 
thereby  infringed.  At  common  law  a  grand  jury  may  not  in* 
quire  of  facts  committed  without  the  territorial  limits  of  the 
county  in  which  they  sit,  and  the  petit  or  traverse  juiy  shoold 
be  convened  de  mcineto.  In  the  present  case,  the  crime,  if  com- 
mitted, was  perpetrated  within  the  bounds  of  the  county  of 
Warren,  and  the  whole  township  of  Mansfield  being  in  that 
county,  the  jury  may  be  brought  from  the  yioinage,  eyenif  that 
term  be  used  in  its  most  ancient  and  restricted  signification. 

The  erection  of  a  new  county  is  erroneously  supposed  to  cr»> 
ate  in  this  respect  some  new  relation.  The  offense  is  against 
the  state,  not  against  the  counl^,  and  as  we  find  here,  a  grand 
jury  sitting  to  inquire  for  the  state,  and  for  the  body  of  the 
county  within  which  the  matter  occurred,  a  petit  jury  of  the 
neighborhood,  and  a  court  having  cognizance  of  offenses  of  tfaui 
nature,  we  perceive  every  requisition  of  the  common  law  ful- 
filled, and  are  not  compelled  to  deplore  the  spectacle  of  a  crimi- 
nal pointing  in  scorn  at  the  figure  of  justice  with  her  sword 
broken  and  her  arm  palsied.  Suppose  the  legislature  had  cre- 
ated a  new  court  for  the  trial  of  crimes,  the  county  of  Sussex 
remaining  the  same,  could  any  doubt  of  its  jurisdiction  erist 
because  of  its  creation  subsequent  to  the  perpetration  of  the 
offense  ? 

The  argument  drawn  by  the  defendant's  counsel  from  a  sap- 
posed  cession  of  the  township  to  Pennsylvania  or  some  foreign 
jurisdiction,  even  if  sound,  has  no  force,  for  the  place  here 
remains  in  the  same  state,  under  the  same  government,  and  the 
offense,  as  already  remarked,  is  against  the  peace  of  the  state, 
and  there  is,  therefore,  no  incongruity  in  either  describing  or 
punishing  it,  as  there  might  be  in  averring  it  to  be  against  the 
peace  of  Pennsylvania,  or  in  prosecuting  a  crime  in  a  state  dif- 
ferent from  or  foreign  to  that  in  which  it  was  committed.  Nor 
is  there  any  analogy  to  another  case  mentioned  in  the  brief  of 
the  defendant's  counsel;  a  murder,  when  the  stroke  was  inflicted 
in  one  county,  and  the  death  happened  in  another,  which  conld 
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not  be  indicted  in  either  at  common  law.  The  reason  is  given 
in  the  preamble  of  the  ancient  statute:  2  and  3  Edw.  6,  ch.  24: 
"  By  the  custom  of  this  realm,  the  jurors  of  the  county  where 
such  party  died  of  such  stroke,  can  take  no  knowledge  of  such 
stroke,  being  in  a  foreign  county.  Nor  the  jurors  of  a  county 
where  the  stroke  was  given  can  not  take  knowledge  of  the  death 
in  another  county/'  In  other  words,  one  of  the  facts  necessarj^ 
to  constitute  the  crime  occurred  without  the  territorial  jurisdic- 
tion of  each  grand  jaiy,  and  of  it  they  could,  therefore,  receive 
no  proof;  but  in  the  case  before  us,  all  the  ingredients  of  the 
crime,  if  they  occurred  anywhere,  took  place  in  the  county  of 
Warren. 

The  exceptions  are  overruled. 

Let  the  defendant  plead  to  the  indictment. 
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WniLABD  V.  Stonk 

IxFAJsnfs  CosTBACra  are  not  void,  bat  only  voidable  at  his  elMtfam. 
iNTAirr  iCAT  Sue  ok  'a  Bbeach  or  Pbomisb  to  marry,  altiioogh  if  saed  «• 

aach  a  promise  his  infancy  wonld  be  a  good  defense. 
RxTMOBS  or  Impbopbr  Conduct  bt  the  PLAnmrr,  in  an  action  on  a  bnadi 

of  promise  to  marry,  are  not  admissible  in  evidence  for  the  defendant. 
pLAiNTirr's  Licentious  or  Ibiprofer  Conduct  with  third  persons  may  bo 

proved  in  mitigation  of  damages  in  an  action  for  a  breach  of  promise  of 

marriage,  whether  such  conduct  occurred  before  or  after  the  breach. 
Tender  or  Marriaqe  bt  the  PLAiNTirr  is  unnecessary  to  support  an  ae> 

tion  for  breach  of  promise  to  marry. 
Retubal  TO  Marrt  may  be  inferred  from  a  total  cessation  of  intimacy  willi* 

out  explanation. 

Assumpsit  for  breach  of  promise  of  marrii^e.  The  plaintiiF 
proved  the  defendant's  promise  to  many  her,  and  that  after  his 
return  from  a  journey  to  the  west  he  ceased  all  intimacy  with 
her,  refusing  to  give  any  explanation  when  demanded  by  the 
plaintiff's  friends.  The  defendant  offered  to  prove  that  doring 
his  absence  there  was  a  general  rumor  that  one  Frink  had  sup- 
planted him  in  the  plaintiff's  affections,  of  which  he  was 
informed  on  his  return;  but  the  evidence  was  rejected.  He 
also  offered  to  prove  that  after  the  discontinuance  of  his  intimacy 
with  the  plaintiff  she  had  been  guilty  of  gross  and  indecent 
familiarities  with  the  said  Frink;  but  the  evidence  was  rejected. 
The  defendant  insisted  that  the  plaintiff  must  show  that  she 
requested  him  to  fulfill  his  promise,  or  that  she  had  tendered 
performance  of  the  contract  on  her  part;  but  the  judge  left 
it  to  the  jury    to  say  whether  or  not  a  breach  had   been 
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sufficiently  proved.  The  defendant  further  objected  that  the 
plaintiff  being  an  infant  her  promise  was  invalid,  and  there  was. 
therefore,  no  consideration  for  his  promise;  but  the  objection 
Tiras  oyerruled.  Verdict  for  the  plaintiff.  The  defendant  moved 
in  arrest  of  judgment  on  the  ground  of  the  plaintiff's  infancy, 
and  for  a  new  trial,  assigning  error  in  the  rulings  of  the  judge 
«bo^e  mentioned. 

«/*.  A.  Spencer,  for  the  defendant. 

Alien,  contra. 

By  Coort,  SuTHSBLAin),  J.  The  motion  in  arrest  of  judgment 
is  founded  on  the  infancy  of  the  plaintiff.  The  decision  in  Hunt 
T.  Peake,  5  Cow.  475  [15  Am.  Dec.  475J,  disposes  of  this  objeo* 
tion.  The  contracts  of  infants  are  not  void,  but  voidable  at 
their  election  only.  They  are  binding  on  those  who  contract 
with  them;  and  the  precise  point  of  the  capacity  of  an  infant  to 
maintain  an  action  on  a  contract  of  marriage  was  much  consid- 
ered, and,  after  several  arguments,  finally  settled  in  HoU  t.  Ward 
Clarencieux,  2  Str.  937.  An  infant  plaintiff  may  maintain  this 
action,  thougb  infancy  will  be  a  defense  against  it. 

The  evidence  offered  by  the  defendant,  of  rumors  and  reports 
in  the  neighborhood,  that  he  had  been  supplanted  in  the  plaint- 
iff's affections,  by  Frink,  during  his  absence  at  the  westward, 
and  that  the  plaintiff's  manners  and  conduct  to  Frink  were 
spoken  of  with  disapprobation,  was  properly  rejected.  If  her 
conduct  was  improper  in  relation  to  that  individual,  the  defend- 
ant should  and  might  have  proved  the  fact.  If  it  was  not,  she 
ought  not  to  suffer  from  the  unfounded  calumnies  which  may 
have  been  propagated  against  her,  the  truth  or  falsehood  of 
which  the  defendant  had  the  power  of  ascertaining. 

The  case  of  Johunon  r.  CauUcins,  1  Johns.  Cas.  116  [1  Am. 
Dec.  102],  seems  to  decide  that  in  an  action  for  a  breach  of 
promise  of  marriage,  the  defendant  may  give  in  evidence,  in 
mitigation  of  damages,  the  licentious  or  improper  conduct  of 
the  plaintiff,  not  only  before,  but  subsequent  to  the  breaking  off 
of  the  contract.  The  court  there  consider  the  action  as  brought, 
not  only  to  recover  compensation  for  the  immediate  injury  sus- 
tained, but  also  damages  for  the  loss  of  reputation,  which,  as 
they  observed,  must  necessarily  depend  on  the  general  conduct 
of  the  party  subsequent,  as  well  as  previous,  to  the  injury  com- 
plained of.  The  chief  justice,  Lansing,  dissented  in  that  case; 
hut  we  are  not  aware  that  it  has  ever  been  overruled. 

The  evidence  offered  of  the  gross  and  indecent  familiaritiea 
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between  the  plaintiff  and  Frink,  subsequent  to  the  defendant's 
refusal  to  consummate  his  engagement,  was,  therefore,  improp- 
erly rejected.  It  should  ha^e  been  received  in  mitigation  of 
damages;  and  on  that  ground  a  new  trial  must  be  granted. 

A  tender  of  marriage  on  the  part  of  the  plaintiff  was  not  neoes* 
sary;  and  the  evidence  fully  authorized  the  jury  in  finding  a  re- 
fusal on  the  part  of  the  defendant.  A  new  trial  must  be  granted^ 
with  costs,  to  abide  the  event. 

New  trial  granted. 

Followed  in  Palmer  v.  AndreiM,  7  Wend.  144^  on  the  point  thai  in  an  ao> 
tion  for  breach  of  promise  to  marry,  evidence  of  groMly  indecent  or  imptopev 
conduct  on  the  part  of  the  plaintiff  with  other  pereont  isadmianble  in  mitiga- 
tion of  damages;  althoagh  it  did  not  appear  in  that  case  whether  the  alleged 
misbehavior  occurred  before  or  after  the  pronuse.  The  authority  of  the  prin- 
cipal case  on  the  same  point  was  recognised  in  Bennett  v.  Snutk^  21  Barb.  447» 
and  in  Johneon  v.  Jenkins,  24  N.  T.  258,  per  Davies,  J.,  dissenting.  Tbesama 
doctrine  was  approved  and  applied  in  Btttton  v.  McCauiey,  6  Abb.  Pr.  (K.  &> 
82.  The  rule  adopted  in  the  foregoing  decision,  that  in  actions  of  this  sort 
the  breach  of  promise  may  be  implied  from  ciroumstances,  is  followed  in  //«&- 
hard  v.  Boneetell,  16  Barb.  361;  and  upon  the  same  principle  it  was  held  in 
Hatehkins  v.  Hodge,  38  Barb.  121,  to  be  well  settled  that  the  pramiae  mmj 
also  be  implied  from  "  long  bestowed  and  particular  attentions  having  ap» 
parently  an  honorable  object." 

Mutual  Pbomisbs  to  Marrt  are  respectively  a  good  oonaidecatioii.  th« 
one  for  the  other:  Burke  v.  Shain,  6  Am.  DeOi  616.  It  waa  held,  howew; 
in  that  case  that  if  no  time  or  place  for  the  performance  of  the  contract 
specified  an  offer  to  perform  must  be  averred  by  the  plaintifl^  mere 
and  willingness  not  being  sufficient.  But  in  Johneon  v.  CauOtine,  1  Am.  DacL 
102,  an  offer  of  performance  was  held  unnecessary. 

EviDBNCB  OF  Plaintitf'b  Miboqnduct  dt  Mrioatioh.-— The  doetrin* 
laid  down  in  the  principal  case  on  this  point  is  identical  with  thai  of  Jokmeom 
V.  CauUnne,  1  Am.  Dec.  102.  In  the  note  to  that  case,  Willard  v.  Stome  and 
the  other  New  York  decisions  on  this  point  are  refened  to.  In  Boyntem  v. 
KeUogg,  3  Am.  Dec.  122,  it  was  held  that  in  an  action  for  a  breach  of  pnoiiaa 
of  marriage,  and  for  seduction,  evidence  of  the  plaintiff's  general  bad  chaimi^ 
ter  between  the  time  of  the  promise  and  the  breach  was  inadmiasibis  in  niiti* 
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[7  Cowsv,  68.] 

Vbndxb's  Dutt  to  DmcAin>  Desd.~To  sustain  an  action  hy  the  pnmhsanr 
on  a  contract  to  convey,  it  is  necessary  to  demand  a  deed  of  the  vendor, 
and  after  waiting  a  reasonable  time,  to  call  on  him  and  offer  to  receive  it» 

Ih  Cask  or  thx  Vendor's  Death,  before  such  demand  it  must  be  made  ia 
like  manner  of  the  heirs  to  enable  the  vendee  to  sue  the  personal  repr»> 
sentative  on  the  contract. 
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That  the  Heibs  aiui  Numerous  and  widely  dispersed  does  no^  dispense 

with  demand  upon  them. 
DucAVD  UPON  THE  Administratob  is  nugatory,  as  he  has  no  control  of  the 

land. 

Absuxpsxt  to  recover  damages  on  a  special  contract  to  convey 
land.  The  case  was  before  the  supreme  court  at  a  previous 
term,  and  is  reported  under  the  title  of  Fuller  v.  Hubbard,  in 
16  Am.  Dec.  423,  where  the  material  facts  are  stated.  A  new 
trial  having  been  had  in  accordance  with  the  decision  of  the 
ooort  at  the  former  hearing,  a  verdict  was  taken  for  the  plaintiff 
subject  to  the  opinion  of  the  court. 

Jl  A,  CoUier,  for  the  plaintiff. 

O.  C.  Branson,  contra. 

By  Conrt,  Woodwobth,  J.  When  this  cause  was  before  the 
eonrt  on  a  former  occasion,  6  Cow.  13,  we  decided  that,  in 
order  to  sustain  an  action  by  the  purchaser  of  land  on  a  con- 
tract to  convey,  it  was  necessary  to  demand  a  deed  of  the 
vendor;  and  after  waiting  a  reasonable  time,  to  call  on  him 
and  offer  to  receive  it. 

The  case  now  to  be  considered  contains  additional  evidence, 
and  presents  several  new  questions.  Smith,  the  intestate,  con- 
tracted to  convey  to  the  plaintiff  a  lot  of  land,  after  receiving 
payment.  He  received  a  part  in  his  life-time,  and  his  adminis- 
trators, the  defendants,  since  his  death,  the  residue.  The 
plaintiff  has  elected  to  prosecute  the  administrators.  The  dec- 
laration is  on  the  written  contract,  and  also  contains  the  com- 
mon counts. 

The  first  question  that  arises  is,  whether  the  plaintiff  has 
ahovm  enough  to  put  the  heirs  in  default,  and  entitle  him  to 
m^TttAJTi  an  action  against  them.  If  he  has  not,  the  adminis- 
trators are  not  liable.  They  have  no  authority  to  convey;  have 
no  control  over  the  land;  and  ought  not  to  apply  the  assets  of 
the  intestate,  unless  he  was  liable  in  his  life-time,  by  reason  of 
non-pexformance,  or  those,  on  whom  has  devolved  since  his 
death  the  duty  to  perform,  have  neglected  and  refused.  Li  this 
caae,  the  land  descending  to  the  heirs  at  law  of  Smith,  they  are 
the  persons  to  convey.  The  right  to  recover  depends  on  the 
fact  that  the  plaintiff  has  done,  as  between  him  and  the  heirs, 
all  that  can  be  required  to  entitle  him  to  a  conveyance.  A  de- 
mand of  a  deed  from  the  defendants  is  altogether  irrelevant. 
They  can  not  convey;  nor  are  they  bound  to  seek  the  heirs. 

If  difficulties  occur  in  consequence  of  the  number,  the  ia« 
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fancy,  or  the  dispersed  state  of  the  heirs,  it  is  the  xnisfortane  of 
the  vendee,  produced  by  the  death  of  the  vendor.     So,  also, 
the  demand  made  on  James  Clapp,  who  had  been  attorney  for 
Smith,  in  his  life-time,  in  making  contracts  for  sale  of  his  land, 
and  attorney  for  the  defendants  to  collect  the  money  due  from 
the  plaintiff,  was  a  nugatory  act.     Mr.  Clapp  was  not  attorney 
for  the  heirs,  or  under  any  obligation  to  procure  a  conveyance. 
That  he  and  the  defendants  took  measures  to  obtain  deeds,  was 
not  in  consequence  of  any  legal  liability;  but  manifestly  pro- 
ceeded from  a  laudable  desire  to  aid  the  purchasers  in  procur- 
ing their  titles.     Their  acts  may,  therefore,  be  considered  as 
gratuitous;  and  would  seem  rather  to  claim  the  acknowledg- 
ments of  the  purchasers  for  having  so  nearly  accomplished  the 
object  than  to  lay  the  foundation  of  an  action  in  consequence 
of  a  partial  failure.     In  one  point  of  view  the  plaintiff  may  call 
the  acts  of  the  defendants  to  his  aid;  although  not  bound  to 
procure  a  deed,  yet  in  point  of  fact  they  did  apply  in  behalf  of 
the  plaintiff  to  some  of  the  heirs;  and  were  successful.    A  deed 
was  executed  by  six  of  the  brothers  and  sisters  of  Smith,  the 
intestate,  and  by  William  S.  Smith,  the  devisee  of  William  S. 
Smith,  a  brother  of  the  deceased;  and  by  James  B.  Smith,  one 
of  the  heirs  of  another  brother.    As  it  respects  the  lasirnamed 
grantors,  they  have  admitted  the  sufficiency  of  the  demand  on 
them  by  complying  with  it.     It  is  in  evidence  that  they  exe- 
cuted a  deed  agreeably  to  the  contract,  which  was  offered  to 
the  plaintiff,   and  refused.     So  far,  therefore,  as  they  were 
concerned  the  plaintiff  has  not  made  out  a  cause  of  action; 
they  having  done  all  that  could  be  required,  or  that  they  had 
lawful  authority  to  perform.     I  admit  that  the  plaintiff  is  en* 
titled  to  a  conveyance  from  all  the  heirs.     He  is  not  obliged  to 
accept  the  title  of  a  part.     It  is  also  conceded  that  if  the 
plaintiff  has  done  all  that  is  necessary  on  his  part,  and  any  one 
of  the  heirs  refuses  to  carry  into  effect  this  contract  of  their 
ancestor,  the  action  can  be  maintained.     This  consequence 
necessarily  flows  from  the  position  laid  down  that  all  the  heirs 
must  unite  in  conveying  the  title.     This  obstinacy  or  neglect  of 
one  having  but  a  small  interest,  may  be  adverse  to  the  interest 
of  all.     That,  however,  is  incident  to  the  condition  in  which 
the  heirs  are  placed,  and  if  an  injury,  it  is  one  to  which  they 
are  subjected. 

The  question  then  recurs,  Has  the  plaintiff  put  any  of  the 
heirs  in  default  ?  From  the  testimony  of  Mr.  Clapp,  it  appears 
that  the  heirs  of  the  yendor  are  six  brothers  and  sisters:  William 
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S.  Smithy  devisee  of  William  S.  Smith,  a  'brother;  James  Boss 
Smith  and  Aim  Smith,  children  and  heirs  of  another  brother; 
and  the  children  of  Maria  Bancker,  a  sister  of  the  half  blood. 
Mr.  Clapp  thought,  when  he  drew  the  form  of  the  deed  to  be 
executed  by  the  heirs,  that  the  grandchildren  of  Maria  Bancker 
eonld  inherit,  and  inserted  their  names  accordingly.  This  was 
a  mistake.  Our  statute  of  descents  extends  to  brothers  and  sis- 
ters, equally  of  the  half  blood  as  those  of  the  whole  blood;  but 
not  to  the  grandchildren.  Consequently,  the  children  only  of 
Mrs.  Bancker  inherit  one  ninth  of  the  real  estate. 

Marinns  Willet  and  Margaret,  his  wife,  a  daughter  of  Mrd. 
Bancker,  it  appears,  live  in  New  York.  There  is  no  evidence 
that  a  deed  had  been  demanded  from  them.  Mrs.  Bancker  had 
four  other  children.  Where  they  reside,  or  whether  any  de- 
mand has  been  made  on  them,  does  not  appear.  Ann  Smithy 
one  of  the  children  of  James  B.  Smith,  a  brother,  resides  in 
New  York.  There  is  no  evidence  of  a  demand  on  her.  A  deed 
having  been  executed,  conveying  all  the  title,  except  the  one- 
ninth  ovrned  by  the  children  of  Mrs.  Bancker,  and  the  half  of 
one  ninth  owned  by  Ann  Smith,  it  was  incumbent  on  the  plaintiff 
to  show  a  demand  on  them,  or  offer  a  su£Scient  excuse  in  law  for 
not  making  a  demand.  As  to  the  last  named  heirs,  he  has  not 
given  any  proof.  For  aught  that  appears,  an  application  being* 
made,  they  would  also  have  executed,  and  thus  perfected  the 
plaintiff's  title.  The  plaintiff  can  not  change  his  claim  to  have 
a  title,  to  a  claim  of  compensation  in  damages,  until  he  has  shown 
the  necessity  of  resorting  to  that  alternative.  The  land  may 
have  greatly  fallen  in  value  between  the  time  when  the  deed 
was  to  be  executed,  and  the  time  when  a  demand  was  made. 
It  would  be  most  unreasonable  to  permit  a  reqovery  in  damages, 
when  the  party  was  ready  to  perform.  The  plaintiff  proved  by 
a  witness,  that  Hubbard  informed  him  that  John  Adams  Smith 
was  an  heir,  and  that  he  was  in  Europe. 

If  William  S.  Smith,  the  brother  of  Smith,  the  intestate,  had 
not  derlsed  to  bis  son  William,  but  bad  died  intestate,  John 
Adams  Smith  would  be  one  of  the  persons  who  ought  to  con- 
vey; and  it  is  probable  that  Mr.  Hubbard  may  have  made  the  de- 
claration ascribed  to  him  without  adverting  to  the  fact  that,  by 
the  devise,  the  right  and  title  of  William  S.  Smith,  the  brother, 
passed  to  the  devisee.  Be  that,  however,  as  it  may,  we  are 
satisfied  from  the  case,  that  J.  A.  Smith  was  not  a  necessary 
party  to  the  conveyance. 
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Li  6  Cow.  22^  it  was  decided  that  the  judgment  reooTeied 
against  Smith,  the  intestate,  was  no  ground,  in  a  coort  of  law, 
for  rescinding  the  contract;  that  conveyance  is  good  and  peifoet 
without  warranty  or  personal  coTcnants,  and  that  such  a  conrey- 
ance  will  satisfy  the  terms  of  this  contract. 

It  is  unnecessary  to  express  any  opinion  as  to  the  measoze  at 
damages,  the  defendants  being  entitled  to  judgment. 

Judgment  for  the  defendants. 


This  deciuon  is  nsoally  cited  in  the  New  Yofk  reporto  in 
with  Fuller  v.  Hubbard,  6  Cow.  13;  S.  C,  16  Am.  Dea  423;  a  foimar  daoi- 
.sion  in  the  same  case.    See  the  note  to  Fuller  v.  Hubbard,  16  LL  427. 


Jackson  v.  Shepabd. 

[7  Oowxx,  88.] 

&CCITALS  nr  A  Tax  Deed  showing  that  the  varions  steps  required  bf  atetot^ 
preparatory  to  a  sale  were  duly  taken,  as,  for  instance,  that  the  tax  was 
first  demanded  at  the  dwelling-house  of  the  person  Msessed,  are  not  even 
prima  facie  evidence  of  that  fact. 

Whsbb  a  Special  Statutory  Power  is  given  to  sell  land  for  taxes  in  par* 
ticnlar  cases,  a  purchaser  at  such  sale  must  show  that  every  prereqnisita 
to  the  exercise  of  that  power  was  performed. 

Ejectment  for  certain  land.  The  plaintiff  claimed  under  a 
sale  made  to  pay  a  direct  tax  assessed  against  the  former  owner 
of  the  premises  under  an  act  of  congress  of  July  22, 1813.  Jadg>» 
ment  of  nonsuit  and  motion  to  set  the  same  aside,  and  for  a  new 
txial.    The  facts  are  sufSciently  stated  in  the  opinion. 

J.  L.  Viele,  for  the  plaintiff. 

E.  Cowen,  contra. 

By  Court,  Suthsbland,  J.  The  plaintiff's  title  depends  on 
the  validity  of  the  deed  of  the  twentieth  of  December,  1816, 
from  Thomas  Palmer,  collector  of  the  revenue  for  the  elcTenth 
collection  district  of  the  state  of  New  York,  to  Samnel  Cook, 
one  of  the  lessors  of  the  plaintiff.  The  deed  was  given  upon  a 
sale  made  in  pursuance  of  the  act  for  the  assessment  and  collec- 
tion of  direct  taxes  and  internal  duties,  passed  July  22, 1813:  4 
U.  S.  L.  546,  ch.  554.  The  manner  in  which  the  collector  is  to 
proceed  in  the  collection  of  the  taxes  imposed,  and  his  authority 
to  sell  the  houses  and  lands  on  which  the  tax  is  laid,  under  cer» 
tain  circumstances,  are  embraced  in  the  twenty-first  and  twenfy* 
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second  flections  of  the  act.  The  twenty-first  section  directs  that 
each  of  the  collectors,  or  his  deputies,  shall,  within  ten  days 
after  receiTiDg  his  collection  list,  advertise  in  one  newspaper 
printed  in  his  collection  district,  if  any  there  be,  and  by  notifi- 
<sation8  to  be  posted  up  in  at  least  four  public  places  in  his  col- 
lection district,  that  the  said  tax  has  become  due  and  payable; 
and  state  the  times  and  places  at  which  he  or  they  will  attend, 
to  receiye  the  same,  etc.,  and  with  respect  to  persons  who  shall 
not  attend  according  to  such  notification,  it  shall  be  the  duty  of 
each  collector,  in  person,  or  by  deputy,  to  apply  once  at  their 
respectiTe  dwellings  within  such  district,  and  there  demand 
the  taxes  payable  by  such  person;  and  if  such  taxes  shall  not 
then  be  paid,  or  within  twenty  days  thereafter,  it  shall  be 
lawful  for  such  collector,  or  his  deputies,  to  proceed  to  collect 
the  taxes  by  distress  and  sale  of  the  goods,  chattels  and  effects 
of  the  persons  delinquent.  The  twenty-second  section  provides, 
that  wheneyer  goods,  chattels,  or  effects,  sufficient  to  satisfy 
any  tax  upon  dwelling-houses  or  lands,  and  their  improvements, 
ovmed,  occupied,  or  superintended  by  persons  known  and  resid- 
ing within  the  same  collection  district,  can  not  be  found,  the 
collector  having  first  advertised  the  same  for  thirty  days  in  a 
newspaper  within  the  collection  district,  if  such  there  be,  and 
having  posted  up,  in  at  least  ten  public  places  within  the  same, 
a  notification  of  the  intended  sale  thirty  days  previous  thereto, 
shall  proceed  to  sell  at  public  sale  so  much  of  the  property  as 
may  be  necessaiy  to  satisfy  the  taxes  due. 

From  these  provisions  of  the  act,  it  appears  that  the  collector 
is  bound  to  apply  once  at  the  dwelling-house  of  each  individual 
taxed,  and  there  demand  the  taxes  imposed  on  each.  If  not 
paid  upon  such  demand,  he  can  proceed  to  collect  it  by  distress. 
And  it  iB  only  in  cases  where  no  goods  or  chattels  to  satisfy  the 
tax  can  be  found,  that  the  collector  has  authority  to  sell  the  real 
estate  on  which  the  tax  is  imposed. 

The  premises  in  question  were  assessed  as  the  property  of 
William  0.  Bussing,  and  taxed  at  one  dollar  and  forty-six 
cents;  and  there  is  no  evidence  in  the  case,  except  the  recitals 
contained  in  the  collector's  deed,  that  the  tax  was  ever  de- 
manded at  the  dwelling-house  of  Bussing,  or  that  sufficient 
goods  and  chattels  to  satisfy  the  tax  could  not  be  found.  The 
judge  who  tried  the  cause  decided,  that  the  recitals  in  the  deed 
were  not  evidence;  and  nonsuited  the  plaintiff  for  the  want  of 
competent  proof  of  a  compliance  on  the  part  of  the  collector^ 
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with  the  conditions  precedent  to  his  authority  to  sell  and  conTej 
the  land. 

The  case  of  Williams  v.  Peyton's  Lessee,  4  Wheat.  77,  is  pre* 
ciselj  analogous;  and  fully  sustains  the  decision  at  nisi  priiLS. 
The  defendant  in  that  case  was  a  purchaser  at  a  sale  made  for 
the  non-payment  of  the  direct  tax  imposed  by  the  act  of  con* 
gress  of  the  fourteenth  of  July,  1798.  He  proved  that  the  tax 
on  the  lands  in  controTersy  had  been  charged  to  the  plaintiffs; 
and  that  they  had  been  sold  for  non-payment.  He  also  gave  in 
evidence  a  deed  from  the  marshal  of  the  district,  for  the  premises 
in  question,  executed  in  pursuance  of  the  act  of  the  third  of 
March,  1804.  But  he  did  not  prove  that  the  collector  had  ad- 
vertised the  land,  and  performed  the  other  requisites  of  the  law 
of  congress;  and  it  was  held  by  the  court,  that  as  the  collector 
had  no  general  authority  to  sell  lands  for  the  non-payment  of 
the  direct  tax,  but  a  special  power  to  sell  in  the  particular  caae» 
mentioned  in  the  act,  those  cases  must  exist,  or  his  power  to 
sell  did  not  arise.  That  it  was  a  mere  naked  power,  not  coupled 
with  an  interest;  and  that  in  all  such  cases,  the  law  requirea  that 
every  prerequisite  to  the  exercise  of  that  power  must  precede 
its  exercise;  the  agent  must  pursue  the  power,  or  his  act  will 
not  be  sustained  by  it. 

It  was  contended,  in  that  case,  that  a  deed  executed  by  a 
public  officer  is  prima  facie  evidence  that  every  act  which  ought 
to  precede  it  had  preceded  it;  that  the  marshal's  deed,  there- 
fore, must  be  considered  valid  and  effectual,  unless  it  was  im- 
peached by  showing  a  failure  in  the  performance  of  his  duty. 
But  it  was  answered  by  the  court,  that  a  party  who  sets  up  a 
title  must  furnish  the  evidence  necessary  to  support  it.  If  the 
validity  of  a  deed  depends  on  an  act  in  pais,  the  party  claiming^ 
under  that  deed  is  as  much  bound  to  procure  the  perfotmanoe 
of  the  act  as  he  would  be  to  prove  any  matter  of  record  on 
which  its  validity  might  depend.  It  forms  a  part  of  his  title; 
it  is  a  link  in  the  chain  which  is  essential  to  its  continuity,  and 
which  it  is  incumbent  on  him  to  preserve.  The  facts  should  be 
examined  by  him  before  he  becomes  a  purchaser,  and  the  evi- 
dence of  them  should  be  preserved  as  a  necessaiy  muniment  of 
title.  It  is  then  asked  by  the  court,  whether  there  is  anything 
which  will  render  that  general  principle  inapplicable  to  the  case 
of  lands  sold  for  the  non-payment  of  taxes,  and  they  held  there 
was  not;  that  all  the  acts  required  to  be  performed  previous  to 
the  right  to  sell  for  the  non-payment  of  taxes,  were  suscepti- 
ble of  complete  proof  on  the  part  of  the  officers  of  govern- 
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ment.  and  oonseqnently,  on  the  part  of  the  pnrohaser,  who 
onght  to  preserve  the  evidence  of  them.  But  many  of  them 
were  of  a  nature  which  it  would  be  difficult,  if  not  impossible, 
for  the  party  upon  whom  the  tax  was  imposed  to  prove  had  not 
been  performed.  It  is  remarked  that  the  act  of  congress  does 
not  deeh&re  that  these  conveyances  shall  be  prima  facie  evidence 
of  the  validity  of  the  sale;  and  that  the  nature  of  the  transac- 
tion was  not  such  that  a  court  ought  to  presume  in  its  favor 
anything  which  did  not  appear. 

The  provisions  of  the  act  of  1798  are  substantially  the  same 
with  that  of  1813.  The  chief  object  of  the  principal  provisions 
of  both  is  to  give  full  notice  to  the  individual  upon  whom  the 
tax  IB  assessed,  that  he  may  voluntarily  pay  it,  without  resort  to 
coercive  means;  and  if  coercion  becomes  necessary,  that  it  shall, 
in  the  first  instance,  be  directed  to  the  personal  property,  and 
that  the  real  estate  on  which  the  tax  is  imposed  shall  not  be  re- 
sorted to  until  the  personal  property  is  exhausted. 

It  is  not  perceived  that  the  case  at  bar  is,  in  any  essential  re- 
spect, distingnishable  from  that  of  WiUiamB  v.  PeytovCs  lessee^ 
And  the  question  being  one  which  arises  upon  the  construction 
of  an  act  of  congress,  we  should  be  disposed  to  yield  to  that 
decision  as  authority,  even  if  the  reasons  assigned  for  it  by  the 
court  were  not  entirely  satisfactory  to  us.  But  such  is  not  the 
case.  The  principles  on  which  it  is  founded  are  of  general 
authority  and  application,  and  seem  to  us  to  be  incontrovertible. 
The  case  of  Stead's  ea^r  v.  Course,  4  Cranch,  403,  and  Parker  v. 
Rule's  lessee,  9  Id.  64,  maintain  the  same  general  principle. 

The  plaintiff  was,  therefore,  properly  nonsuited,  and  the 
motion  to  set  it  aside,  and  for  a  new  trial,  must  be  denied. 

New  trial  denied. 

Bbctfaus  in  Tax  Dbkd  as  Avidbnce. — In  the  absence  of  any  statatory 
provision  to  the  contrary,  it  is  a  settled  rule  of  law  that  upon  a  sale  of  land 
for  delinqnent  taxes,  neither  the  tax  deed  itself,  nor  any  of  the  recitals  con- 
tained therein,  are  evidence  against  the  owner  that  the  proceedings  have  been 
regular.  The  power  to  sell  land  for  taxes  is  a  special  statutory  power,  in 
derogation  of  the  common  law,  and  unless  it  is  strictly  pursued,  the  title  of 
the  owner  is  not  divested:  Polk  v.  Ro8t,  25  Md.  153;  Scales  v.  AlvUt,  12  Ala. 
617;  Atkins  v.  Kinnan,  20  Wend.  249.  Indeed,  this  is  a  general  principle, 
applicable  to  all  mere  statutory  proceedings  not  in  the  ordinary  course  of  the 
law,  for  divesting  title  to  property:  Bloom  v.  Burdickt  1  Hill,  142;  Slienoood 
V.  Reade^  7  Id.  434;  Corwin  v.  MeMtt,  3  Barb.  343;  Curtis  v.  LtaoUt,  15  N. 
Y.  189,  all  citing  the  principal  case. 

And  sinoe  it  is  necessary  that  the  power  to  divest  title  by  such  a  sale  most 
be  strictly  pursued,  it  is  equally  necessary  that  he  who  acquires  the  tith 
should  show  that  the  power  has  been  so  pursued.     He  must  prove  that  evei^ 
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requisite  of  the  statute  has  been  complied  with:  Sharpy,  Joknaon,  4  Hill,  92; 
Striker  ▼.  Kdlif,  7  Id.  25;  Hubbell  v.  Weldou,  HUl  &  Denio,  145;  Stevens  v. 
Palmer,  10  Bos.  65;  Bwth  v.  Davinon,  16  Wend.  550;  ti^oM  v.  Bruen,  11 UL 
431;  ^oiTM  V.  Bwwell,  5  Cal.  249;  Cooley  on  Taxation,  326,  354.  Bat  this 
principle  was  held  in  Broton  v.  Wilbur,  8  Wend.  660,  not  to  apply  to  a  sale 
by  loan  officers,  their  power  being  coapled  with  an  interest  The  grounds 
npon  which  it  is  applied  to  tax  sales  are  very  forcibly  stated  by  Goldabor- 
ongh,  J.,  delivering  the  opinion  of  the  court  in  PoUs  v.  Bom,  25  Md.  153w 
After  remarking  that  the  power  confided  to  a  tax  collector  or  other  offioer  to 
make  sales  of  property  in  such  cases  is  one  specially  delegated,  the  learned 
judge  says: 

"A  series  of  acts,  preliminary  in  their  character,  are  required  by  Ian  to 
precede  the  execution  of  the  power.  Each  and  every  step,  from  the  aasstt- 
ment  of  the  property  for  taxation,  to  the  consummation  of  the  title,  by  deliv- 
eiy  of  the  deed  to  the  purchaser,  is  a  separate  and  independent  fact.  All  of 
these  facts,  from  the  beginning  to  the  end  of  the  proceeding,  must  exist;  and 
if  any  material  link  in  the  chain  of  title  is  wanting,  the  whole  is  defectiTe, 
for  want  of  sufficient  authority  to  support  it.  The  party  claiming  under  the 
power  is  chaigeable  with  notice  of  every  irregularity  in  the  proceedings  of  the 
officers,  and  the  onus  is  upon  him  to  show  the  faithful  execution  of  the  power. 

"This  requisition  is  especially  applicable  to  the  purchaser  at  a  tax  sale. 
There  is  no  hardship  in  this.  At  such  sales  it  is  notorious  that  the  amount 
paid  by  purchasers  is  uniformly  trifling  in  comparison  with  the  value  of  the 
property  sold:  See  Blackwell  on  Tax  Titles,  65.  While  the  maxim  of  law, 
'  omnia  rite prasumuntur,*  is  appropriate  only  to  judicial  proceedings,  no  is- 
tendment,  with  respect  to  the  exercise  of  it,  is  to  be  made  in  favor  of  a  spe- 
cially delegated  power;  so  that  every  act,  the  performanoe  of  which  is  nuida 
a  condition  precedent  to  the  validity  of  the  acts  of  a  special  agent,  whether 
appointed  for  a  public  or  private  purpose,  must  be  shown  by  prooi  The  omcs 
is  upon  the  purchaser  at  a  tax  sale,  he  roust  establish  affirmatively  that  the 
officers  acted  strictly  in  conformity  with  the  law.  The  acts  of  the  officers  are 
matters  in  pais;  their  existence  is  not  made  out  by  intendment,  bat  most  bo 

proved." 

An  equally  clear  and  cogent  statement  of  the  principles  npon  which  the 
doctrine  is  based,  is  contained  in  the  opinion  of  the  court  in  Sharp  v.  Speir^ 
4  Hill,  86.  That  was  a  case  of  a  sale  of  land  to  pay  a  tax  due  a  municipal 
corporation.  The  defendant,  who  was  the  holder  of  the  tax  title,  relied  upon 
his  deed  as  evidence  both  of  the  authority  of  the  officers  of  the  oorporatioa  to 
sell  the  land,  and  of  the  regularity  of  their  proceedings.  Bronson,  J.,  deliv. 
ering  the  opinion,  said: 

"  Every  statute  authority,  in  derogation  of  the  common  law,  to  divest  the 
title  of  one,  and  transfer  it  to  another,  must  be  strictly  pursued,  or  the  title 
will  not  pass.  This  is  a  mere  naked  power  in  the  oorportion,  and  its  due  exe- 
cution is  not  to  be  made  out  by  intendment;  it  must  be  proved.  It  is  not  a 
case  for  presuming  that  public  officers  have  done  their  duty,  but  what  they 
have  in  fact  done  must  be  shown.  The  recitals  in  the  conveyanoe  are  not  evi- 
dence against  the  owners  of  the  property;  but  the  fact  recited  must  be  estab- 
lished by  proofs  aliunde.  As  the  statute  has  not  made  the  conveyance 
prima  facie  evidence  of  the  regularity  of  the  proceedings,  the  fact  that  tiiey 
were  regular  must  be  proved,  and  the  onuB  rests  on  the  purchaser.  He  most 
show,  step  by  step,  that  everything  has  been  done  which  the  statute  makes 
essential  to  the  due  execution  of  the  power.  It  matters  not  that  it  may  be 
difficult  for  the  purchaser  to  comply  with  such  a  rale.    It  is  his  business  to  ool- 
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lect  aod  presenre  all  the  facta  and  moniments  upon  which  the  validity  of  hia 
title  dependa:  Rex  ▼.  Croke^  Cowp.  26;  WilUame  v.  Peyton^  4  Wheat.  77; 
Momkemdor/T,  Taylor,  4  Pet.  349;  Jackwn  v.  Shepard,  7  Cow.  88;  Atkina  v. 
KmmoM,  20  Wend.  241;  Thateh/er  v.  PowtU,  6  Wheat.  119;  JcLckwn  v.  .£^y, 
7  Wend.  148;  People  v.  ifayor,  efc,  o/^eto  Fori;,  2  Hill.  9;  Matter  qf  Mount 
MorrU  Square,  Id.  14.  These  cases,  and  those  to  which  they  refer,  wiU  be 
aofficient  to  jnstify  all  that  has  been  said  concerning  the  necessary  requiutea 
for  making  oat  a  title  in  the  defendant." 

The  proof  of  compliance  with  the  requirements  of  the  statute  most  be  made 
aUMnde^  and  not  by  the  deed  itself.    It  would  be  idle  to  require  proof  that 
the  power  to  sell  had  been  strictly  pursued,  if  the  deed  were  made  evidenoe 
of  that  fact.     That  neither  the  deed  nor  its  recitals  are  evidence  of  compli- 
ance with  the  statutory  requisites  is  well  established:  Jackson  v.  Roberta,  II 
Wend.  432,  per  Edmunds,  Senator;  Varkk  ▼.  Tallman,  2  Barb.  117;  Harrtng- 
ton  Y.  People,  6  Id.  611;  Iloyt  v.  Dillon,  19  Id.  644;  Love  v.  Oates,  4  Dev.  ft 
K  463;  PenUand  v.  Stewart,  Id.  386;  Smith  ▼.  Corcoran,  7  La.  46;  Jesee  v. 
Prtaton,  6  Grat.  120;  Reed  v.  Field,  15  Vt.  672;  Brown  ▼.  Wright,  17  Id.  97; 
PkOUpe  v.  PhUUpe,  40  Me.  160;  Worthing  v.  Webettr,  45  Id.  270;  PhtUipe  v. 
Sherman^  61  Id.  548;  Blaokwell  on  Tax  Titles,  73;  Billiard  on  Taxation,  506, 
009, 519;  Burroughs  on  Taxation,  332.     A  recital,  therefore,  to  the  effect  tliat 
all  the  requirements  of  the  statute  have  been  fulfilled,  will  not  dispense  with 
proof  of  the  fact  that  the  tax  was  unpaid:  Hoyt  v.  Dillon,  19  Barb.  644.     So, 
where  the  tax  collector  recites  in  his  deed  that  '*  he  has  in  all  things  pursued 
the  directions  of  the  statute,"  such  recital  is  not  even  prima  fade  evidence  of 
such  compliance:  Brown  v.  WriglU,  17  Vt.  97.     So,  where  he  covenants  that 
the  taxes  were  duly  assessed  and  published;  that  notice  of  the  sale  was  given 
according  to  law;  and  that  the  directions  of  the  statute  had  been  observed  in 
all  respects:  PhilUpB  v.  PhilUpSf  40  Me.  160.     Indeed,  it  is  a  general  rule, 
that  redtaU  in  a  deed  are  not  evidence,  6xoept  between  parties  and  privies: 
HiU  V.  Draper,  10  Barb.  463,  per  Allen,  J.,  citing  the  principal  case.    Hence, 
as  the  former  owner  of  the  land  is  not  a  party  to  the  deed,  there  is  no  ground 
upon  which  the  recitals  contained  in  it  should  be  made  evidence  against  him. 
If  the  ordinary  legal  presumption,  that  official  duty  has  been  regularly  per- 
formed, is  not  sufficient  to  give  prima  fade  validity  to  a  tax  collector's  deed, 
the  fact  that  he  says  he  has  done  his  duty  can  not  help  the  matter. 

There  are  some  cases,  however,  at  variance  with  the  doctrine  laid  down  in 
Jaekaon  ▼.  Shepard,  on  this  point.  It  seems  to  have  been  held  in  Kentucky, 
in  the  absence  of  any  statute,  that  a  tax  deed  is  prima  fade  evidence  that 
the  proceedings  have  been  according  to  law,  on  the  ground  of  the  legal  pre- 
sumption that  every  officer  of  the  government  has  done  his  duty :  Allen  v.  Rolh 
inmm,  3  Bibb,  326;  Bodley  v.  Hord,  2  A.  K.  Marsh.  244;  Currie  v.  Fowler,  5 
J.  J.  Marsh.  145;  tee,  also,  BUght^e  Heirs  v.  Banks,  ante.  In  Morton  v.  War- 
ing, 18  B.  Mon.  72,  it  was  decided  that  the  recitals  in  a  register's  deed  of 
land  sold  for  taxes,  to  the  effect  that  he  had  complied  with  the  requirements 
of  the  statute,  were  evidence,  but  not  recitals  of  other  facts  which  were  not 
within  the  register's  knowledge.  In  Vermont,  also,  it  was  held  in  seveiiU 
early  decisions  that  a  deed  from  a  collector  of  a  state  tax,  was  evidence  of 
compliance  with  the  provisions  of  the  statutes,  but  the  same  principle  was  not 
applied  where  land  was  sold  for  a  mere  local  or  special  tax.  In  Powell  v. 
Brown,  1  Tyler,  285,  the  deed  in  question  was  made  by  a  collector  of  a  pro- 
prietary tax,  and  the  court  refused  to  admit  the  deed  itself  as  evidence  of 
the  regularity  of  the  proceedings.  In  their  opinion  they  thus  stated  the  rule, 
which  was  held  to  prevail  in  that  state:  "  Where  the  deed  of  a  collector  of  a 
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tax  asseeaed  and  levied  immediately  by  the  state,  ia  exhibited  in  evidence, 
and  the  deed  sets  forth  that  the  collector  hath  in  all  things  poisaed  the  law» 
it  shall  be  considered  as  prima/aeie  evidence  of  a  legal  ealeu  *  *  *  But  tbe 
deed  of  a  collector  of  a  proprietor's  tax  is  not  even  prima  fade  evideiMse  of  a 
legal  sale.  The  law  vrill  not  render  that  respect  to  the  doings  of  the  aenrant 
of  a  private  corporation,  which  it  pays  to  the  acts  of  an  acknowledged  officer 
of  the  state.*'  So,  in  Parker  v.  Bixby,  2  Tyler,  466,  it  was  held  that  a  recital 
in  the  deed  of  a  sheriff,  as  tax  collector,  to  the  effect  that  he  had  *'  in  thinga 
proceeded  according  to  law, "  was  prima  foot  evidence  of  the  regularity  of  hia 
proceedings.  In  Hall  v.  CoUirUt  4  Vt.  316,  it  was  held  that  recitals  in  a  tax 
collector's  deed  were  not  evidence  of  the  acts  of  other  persons,  although  they 
might  be  of  the  acts  of  the  collector  himself.  But  it  ia  now  the  establiahed 
doctrine  in  that  state  that  xecitala  in  a  tax  deed  are  not  evidence  of  the  reg- 
ularity of  the  officer's  proceedings,  or  of  those  of  any  other  peraon,  onleaa 
made  ao  by  sUtute:  Beed  v.  Field,  15  Vt.  672;  Brown  v.  Wrighl,  17  Id.  97. 
In  Pennsylvania  it  is  well  settled  that  as  against  a  mere  intruder  a  tax  deed 
is  prima  facie  evidence  of  title:  Foster  v.  MeDivit,  9  Watta.  344;  ^omsi  ▼. 
Boen,  1  Watta.  A;  a  501;  Dikeman  v.  Parriek,  6  Pa.  St  210;  Shears  ▼. 
Woodlmm,  10  Id.  511;  TrtmtmanY.  May,  33  Id.  45& 

Thx  Leoislatukb  has  Undoubted  Powxa  to  make  tax  deeds  pHma 
fade  evidence  not  only  of  the  regularity  of  the  sales  upon  which  they  are 
baaedy  but  alao  that  the  prerequisitea  of  the  aale  have  been  complied  with: 
Delaplame  v.  Cook,  7  Wia.  44;  Falkner  v.  Ouild,  10  Id.  563;  Knox  ▼.  CIok- 
land,  13  Id.  245;  Stewart  y,  MeSweeney,  14  Id.  468:  Whitney  v.  MarekaH  17 
Id.  174;  Hand  v.  Balhu,  12  N.  Y.  541;  Allen  v.  Armstrong,  16  Iowa,  506; 
Oroesbeek  v.  Seeley,  13  Mich.  329;  Belcher  v.  Mhoon,  47  Miss.  613;  Pillow  v. 
Roberts,  13  How.  U.  S.  472.  And  ao  far  aa  the  mere  aale  itaelf  is  oonoemed, 
the  deed  may  even  be  made  conclusive  evidence  of  the  regularity  of  the  pro- 
ceedings, but  it  is  otherwise  as  to  those  preliminary  steps  which  are,  as  it 
were,  jurisdictional  in  their  nature,  and  upon  which  the  power  to  sell  depends. 
A  statute  making  a  tax  deed  conclusive  evidence  of  these  faeta^  wonld,  in 
effect^  divest  title  arbitrarily  and  without  due  process  of  law,  and  would, 
therefore,  be  unconstitutional.  This  point  has  been  conclusively  determined 
in  Iowa.  It  was  provided  in  that  state,  by  the  revised  statutes  of  1860,  that 
a  tax  deed  should  be  prima  fade  evidence  that  the  property  was  subject  to 
taxation;  that  the  tax  waa  unpaid,  and  that  there  had  been  no  redemptioo 
in  the  manner  pointed  out  in  the  law,  and  conclusive  eWdence  that  the  prop- 
erty was  duly  assessed,  that  the  tax  was  levied  according  to  law,  that  proper 
notice  of  sale  was  published,  that  the  property  was  sold,  that  the  grantee  in 
the  deed  was  the  purchaser,  that  the  sale  was  conducted  as  required  by  law, 
and  that  all  the  prerequisites  of  the  statute,  from  the  listing  to  the  making  of 
the  deed,  were  fully  complied  with.  !But  it  was  seriously  doubted  by  Dillon, 
J.,  in  Allen  v.  Armstrong^  16  Iowa,  508,  whether  this  statute  waa  constitu- 
tional so  far  as  it  undertook  to  make  the  deed  conclusive  evidence  of  a  levy 
of  the  tax  by  proper  authority.  He  said:  "  We  state  the  principle,  which 
must  be  legally  and  logically  true,  in  this  wise:  If  any  given  step  or  matter  in 
the  exercise  of  the  power  to  tax  (as,  for  example,  the  fact  of  a  levy  by  the 
proper  authority),  is  so  indispensable  that  without  its  performance  no  tax  can 
be  raised;  then  that  step  or  matter,  whatever  it  may  be,  can  not  be  dispensed 
with,  and  with  respect  to  that  the  owner  can  not  be  concluded  from  showing 
the  truth  by  a  mere  legislative  declaration  to  that  effect."  But  he  admitted 
that  the  legislature  had  power  to  make  the  deed  conclusive  ao  far  as  mere 
irregularities  in  the  exercise  of  the  authority  to  sell  were  concerned.   On  this 
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poiBt  he  took  occasion  to  remark:  **  The  clerical  mistake  of  the  year,  and  the 
other  alleged  defects  in  the  notice  of  sale,  being  simply  irregularities  in  the 
exercise  of  the  power,  and  not  a  vital  part  of  the  power  itself,  fall  within  the 
{^inciple  just  stated;  and  it  is  clearly  within  the  power  of  the  legislature  to 
declare  that  they  are  not  essential,  for  such,  in  effect,  is  the  provision  that 
the  deed  shall  be  conclusive  evidence  of  their  due  performance." 

It  has  since  been  conclusively  determined  that  this  statute  is  unconstitu- 
tional, so  far  as  it  attempts  to  make  the  tax  deed  conclusive  as  to  matters 
jariadictional;  that  is,  to  the  prerequisites  of  the  sale,  and  as  to  the  fact  of 
sale,  while  it  is  constitutional  so  far  as  it  respects  the  manner  of  the  sale: 
MtCready  t.  Saion^  29  Iowa,  356:  Hurley  v.  Woodruff,  30  Id.  260;  Bima  v. 
CoHNM,  31  Id.  125;  Martin  v.  CoU^  38  Id.  141;  Qould  v.  Thompson,  45  Id. 
450i  Under  that  statute,  therefore,  the  deed  is  prtma/ade  evidence  of  the 
preliminary  and  jurisdictional  steps,  and  of  the  fact  of  the  sale  and  the  other 
facts  mentioned  in  the  statute,  while  it  is  conclusive  as  to  the  regularity  of 
the  sale:  Bima  v.  Cowan,  31  Iowa,  125;  Martin  v.  Cole,  38  Id.  141;  Oould  v. 
Themjmon^  45  Id.  450;  CaUanan  v.  Hurley,  93  U.  S.  387.  So,  where  the 
charter  of  a  city  provided  that  *'all  deeds  made  to  purchasers  of  lots  sold  for 
taxes  or  assessments,  shall  be  conclusive  evidence  in  all  controversies  in  re- 
lation to  the  right  of  the  purchaser  to  hold  or  recover  the  premises,  except  it 
be  shown  that  no  tax  or  assessment  was  levied  on  the  lot  or  lots,  or  that  the 
same  was  paid  before  the  sale,  or  that  the  lot  or  lots  were  redeemed  before 
the  execution  of  the  deed,"  it  was  held  that  the  former  owner  might  never- 
theless show  against  such  a  deed  that  there  never  was  any  sale  of  the  prem- 
ises: MeNamara  v.  Bates,  22  Iowa,  246.  In  other  states,  also,  it  has  been 
decided  that  statutes  making  tax  deeds  conclusive,  with  respect  to  jurisdic- 
tkmal  facts,  or  facts  vital  to  the  exercise  of  the  power  of  taxation  and  sale, 
were  unoonstitntional:  Quinlon  v.  Bogers,  12  Mich.  168;  AbboU  v.  Lindas 
bower,  42  Mo.  162:  S.  C,  46  Id.  291. 

Statdtes  hays  bxxn  Enacted  in  most,  if  not  all,  of  the  states  modifying 
the  stringent  common  law  rule,  and  making  tax  deeds  prima  fo/de  evidence 
of  the  regularity  of  the  preliminary  proceedings  as  well  as  of  the  sale  itself: 
Cooley  on  Taxation,  354,  Burroughs  on  Taxation,  333;  Boberts  v.  Pillow,  1 
Hempst.  624;  HwU  v.  McFadgen,  20  Aik.  277;  ThweaU  v.  Black,  30  Id.  732; 
(y Grady  v.  Bamishel,  23  Gal.  287;  Bowman  v.  CoekriU,  6  Kan.  311;  Hobson 
V.  DutUm,  9  Id.  477;  State  v.  Herron,  29  La.  Ann.  848;  Sibley  v.  Smith,  2 
Mich.  486;  Jolmson  v.  Elwood,  53  N.  Y.  431;  Tumey  v.  Jeontan,  14  Ohio, 
207;  Stanberry  v.  SUloti,  13  Ohio  St.  671;  Woodward  v.  Shan,  27  Id. 
502;  Lee  v.  Jeddo  Coal  Co.,  84  Pa.  St.  74;  Stewart  v.  McSweeney,  14  Wis. 
468.  But  a  statute  making  such  a  deed  "good  and  effectual  in  law  and  in 
equity  "  does  not  make  it  even  prima  facie  evidence  that  the  requirements  ol 
law  have  been  complied  with:  Hadley  v.  Tankersley,  8  Tex.  12L  And  the 
Uct  that  a  tax  deed  is  made  evidence  of  compliance  with  the  statutory  re- 
quirements does  not  dispense  with  such  compliance:  Merrick  v.  Hutt,  15  Ark. 
331;  Yenda  v.  Wheeler,  9  Tex.  408;  WUliams  v.  Kirtland,  13  Wall.  306.  It 
merely  shifts  the  burden  of  proof  to  the  party  contesting  the  sale,  and  re- 
quires him  to  show  its  validity,  or  at  least  to  make  a  prima  fade  case  against 
it:  MeNamara  v.  Estes,  22  Iowa,  246;  Sibley  v.  Smith,  2  Mich.  486;  Jolmson 
V.  Elwood,  53  N.  Y.  431;  WUUa^ns  v.  Kirtland,  13  Wall.  306.  The  statute 
raises  a  presumption  in  favor  of  the  validity  of  the  proceedings,  which  must 
be  overcome  by  affirmative  proof  of  irregularity  with  respect  to  some  sub- 
■tantial  requisite:  Biseoe  v.  Coalter,  18  Ark.  423;  Baybum  v.  Kuhle,  10 
leva,  92.    The  ^[uanitim  of  proof  necessary  for  this  purpose  is  not  fixed: 
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Daniels  ▼.  Burso,  40  HI.  307*     There  miiBt  be  evidenoe  snfficieiit  to  restore 
the  burden  of  proof  to  the  owner  of  the  tax  title,  by  rmismg  a  presomptioD 
against  it     The  principle  is  thns  clearly  stated  by  Martin,  J.,  in  Lofcey  y. 
DaviSy  4  Mich.  140:  "The  evidence  sufficient  to  change  the  bnrdsn  of  proof 
must  be  such  as  to  exclude  any  reasonable  presumption  of  regularity;  in 
other  words,  that  the  evidence  of  irregularity  must  be  such  as  to  require  ex- 
planation, or  counter-proof,  and  must  be  of  matters  which  are  peremptory 
and  not  directory,  and  that  it  is  not  sufficient  to  cast  a  general  doobt  over 
the  title,  but  that  it  is  necessary  to  point  out  some  specific  defect^  or  raise  a 
reasonable  presumption  against  the  sufficiency  of  some  particular  act,  or  of 
the  non-performance  of  some  necessary  duty."     To  the  same  effect  are: 
WriijfU  V.  Dunham^  13  Mich.  414;  Oenther  ▼.  FuUer,  36  Iow%  604;  Oravea  t. 
Brutn,  1 1  Dl.  431.    The  prima  fade  efhct  of  the  deed  will,  howerer,  be  over- 
come by  introducing  the  record  of  the  board  or  tribunal  anthoriaed  to  levy 
the  tax,  if  such  record  fails  to  show  any  levy  or  assessment:  Eari^  t.   WKU' 
Ungham,  43  Iowa,  162;  Ecuton  v.  Savery^  44  Id.  654.    Or  by  introdncing 
the  only  affidavit  on  file  of  the  posting  of  the  notice  of  sale,  whoe  soch  affi* 
davit  omits  to  state  that  one  copy  was  posted  in  the  treasurer's  ofl&oe^  as  re- 
quired by  law:  Jarvis  v.  SilUman,  21  Wis.  699.    It  will  not  be  preeamed 
that  there  is  other  sufficient  evidence  on  those  points.    So,  the  preeomption 
in  favor  of  the  deed  will  be  overcome  where  a  counter-presumption  is  rsised 
that  the  title  was  in  the  United  States  when  the  sale  was  made. 

Where  a  statute  makes  a  tax  deed  prima  /ode  or  condnsive  evidenoe  of 
the  regularity  of  the  sale  it  has  generally  been  held  to  apply  merely  to  the 
sale,  and  not  to  dispense  with  proof  of  the  levy  and  assessment,  and  other 
preliminary  steps;  and  that  recitals  in  the  deed  of  such  preliminary  steps  are 
not  evidence:  Bridge  v.  Bracken,  3  Chand.  (Wis.)  75;  Parker  v.  Smutk,  4 
Blackf.  70;   Wilaan  v.  Lemon,  23  Ind.  433;   Ward  v.  MwUgomenf,  57  Id. 
276;  Hill  V.  Leonard,  4  Scam.  140;  SooU  v.  Detrwt  T.  M.  Soc,  I  Boug. 
(Mich.)  121;  LaUmer  v.  LaveU,  2  Id.  204;  Striker  v.  Kdly,  2  Denio,  323; 
Taliman  v.  White,  2  N.  Y.  66;  Beekman  v.  Bigham,  5  Id.  S66w    So,  wbeie 
the  statute  provides  that  on  failure  to  redeem  the  land  within  the  time  re- 
quired by  law,  the  deed  shaU  be  prima  fade  evidenoe  of  the  regularity  of 
the  proceedings,  it  must  nevertheless  be  shown  that  the  land  was  sold  for 
taxes,  and  not  redeemed:    Williams  v.  Kirtiand,  13  WalL  306.    So,  if  the 
deed  is  made  prima  fade  or  conclusive  evidence  of  title,  and  the  statute  re- 
quires a  sale  of  land  for  taxes  to  be  Tounded  on  a  Judgment  and  precept^ 
recitals  in  the  deed  are  no  evidenoe  of  such  judgment  and  precept,  or  of  au- 
thority to  sell:  People  v.  Doe,  31  CaL  220;  Bolan  v.  Bolan,  4  Kev.  15a  So, 
in  Illinou^  where  it  is  provided  that  the  tax  deed  shall  not  be  questioned, 
except  on  the  ground  that  the  tax  has  been  paid,  or  that  the  land  was  not 
subject  to  tax,  or  has  been  redeemed,  or  that  the  description  is  insuffioient, 
unless  the  contesting  party  shall  first  pay  the  amount  of  the  tax,  eta,  it  ii 
held  that  the  judgment  and  precept  must  be  proved  to  make  the  deed  evi- 
dence: Chestnut  v.  Marsk,  2  lU.  173;  SpeUman  v.  Cwrtenms,  Id.  409;  Charles 
V.  Waugh,  35  Id.  3(15;  ElsioiK  v.  KennicoU,  46  Id.  187;  Little  v.  ffermdon^ 
10  Wall  26.     So,  where  the  utatute  makes  the  deed  evidenoe  that  the  re- 
quirements of  law  in  making  the  sale  have  been  complied  with,  it  has  been 
held  that  the  deed  is  not  thereby  made  evidence  that  prerequisites  to  the 
acquisition  and  exercise  of  the  power  to  sell  have  been  performed:  Bobsom  v. 
Onbom,  13  Tex.  298.     So  it  has  been  decided  that  statutes  making  tax  deeds 
conclusive  evidence  of  the  regularity  of  sales  upon  which  they  were  founded 
did  not  dispense  with  aliunde  proof  of  a  notice  required  to  be  given  after  tbs 


Feb.  1827.]  Jaoksok  v.  Shepabd.  511 

nie,  and  before  the  deed,  that  the  time  for  redemption  was  about  to  expire: 
Doughty  v.  Hope^  3  Denio,  5d4;   Wtxtbrooh  v.  Willey,  47  N.  T.  457. 

Rbcttals  must  Show,  What. — It  is  laid  down  as  a  general  rule  that  where 
the  statutes  make  a  tax  deed  evidence  of  title,  such  deed  must  recite  enough  of 
the  proceedings  to  show  that  the  officer  making  the  sale  had  authority  to  do 
so:  Cooley  on  Taxation,  353,  362;  Blackwell  on  Tax  Titles,  368;  Woodward 
▼.  SlacM,  27  Ohio  St.  592.  Thus  in  Indiana  the  deed  is  evidence  only  of  the 
facts  recited  in  it:  Ward  v.  Montgomery,  57  Ind.  276.  In  Massachusetts  the 
recitals  must  show  the  "cause  of  sale;"  and,  therefore,  if  the  deed  does  not 
state  that  the  tax  was  not  paid  within  fourteen  days  after  demand  it  is  invalid: 
Harrington  v.  Worcester,  6  Allen.  676.  In  Tennessee  it  is  held  that  the  deed 
must  show  on  its  face  that  the  sale  was  made  at  the  time  and  place  required 
by  law:  Thompson  v.  Lawrence,  58  Tenn.  (2  Baxter)  415.  In  Missouri  the 
deed  must  show  that  due  notice  of  the  sale  was  given,  and  that  the  statute  was 
otherwise  complied  with.  Abbott  v.  Doling,  49  M.  302;  Large  v.  Fisher,  Id. 
307.  In  California  the  deed  is  evidence  only  if  it  contains  recitals  of  compli- 
ance with  the  requisites  of  the  statute:  BueknaU  v.  Story,  36  CaL  67.  So  in 
Ark  ansae  it  has  been  held  that  the  recitals  of  the  deed  must  show  every  pre- 
nqoisite  complied  with:  ffogins  v.  Brashears,  13  Ark.  (8  Eng.)  242;  and  that 
if  the  deed  does  not  recite  for  what  year  the  tax  was  assessed,  or  that  several 
tracts  were  sold  separately,  it  is  void:  Jacks  v.  Dyer,  31  Ark.  334;  Spain  v. 
Johnson,  Id.  314.  On  the  other  hand  it  seems  to  have  been  held  in  Stedman 
V.  Planter^  Bank,  7  Ark.  (2  Eng.)  424,  and  Pleasants  v.  Scott,  21  Id.  370» 
that  a  deed  failing  to  recite  compliance  with  all  the  requirements  of  the  stat- 
ute is  not  necessarily  void.  So  it  was  held  in  SlbUy  v.  Smith,  2  Mich.  486, 
that  under  a  statute  making  a  tax  deed  '*pnma  facie  evidence  of  the  regularity 
of  aU  the  proceedings  to  the  date  of  the  deed,"  such  a  deed  will  be  evidence, 
even  though  it  do  not  recite  the  proceedings.  And  in  Hchson  v.  Dutton,  ^ 
Kan.  477,  it  was  decided  that  the  omission  to  recite  a  fact  which  was  a  con- 
dition precedent  to  the  execution  of  the  power  to  sell  was  not  fatal  because  it 
might  be  presumed  that  without  performance  of  the  condition  the  power  would 
not  have  been  exercised  But  if  the  recitals  show  affirmatively  that  there 
was  an  irregularity  in  the  proceedings,  as  that  several  distinct  tracts  were  sold 
€s  masse,  the  deed  will  be  void:  Montgomery  v.  Birge,  31  Ark.  491;  Spain  v. 
Johnson,  Id.  314  So  if  the  recitals  show  that  a  written  notice  of  sale  was 
posted  where  the  statute  requires  a  printed  hand-bill:  Lagroue  v.  Rains,  48 
Ma  536.  And  if  the  officer  making  the  deed  undertakes  by  his  recitals  to  set 
out  all  the  proceedings,  the  omission  of  an  important  step  will  warrant  th« 
inforenoe  that  it  was  not  performed:  Long  v.  Burnett,  13  Iowa,  28. 

BsciTALS  ov  Lboal  Ck>NCLU8iOKS. — It  has  been  held  in  a  number  of  cases  in 
Miasoori  that  where  it  is  necessary  for  the  deed  to  show  by  its  recitals  that 
the  officer  had  power  to  make  the  sale,  it  must  do  so  by  stating  the  facts  upon 
which  the  power  depends,  and  not  merely  the  conclusions  from  the  facts. 
For  irftiP""^!  as  the  deed  must  show  that  due  notice  was  given  of  the  sale,  it 
is  necessary  to  state  the  facts  as  to  the  time  and  manner  of  publishing  such 
notice,  and  it  is  not  enough  to  recite  merely  that  it  was  published  "in  man- 
ner and  form  as  directed  by  law:"  Large  v.  Fisher,  49  Mo.  307,  or  that  it 
was  "advertised  according  to  law:"  YatJtee  v.  Thompson,  51  Id.  238,  or  that 
notice  was  given  according  to  law:  Sparlock  v.  Allen,  49  Id.  178. 

On  the  other  hand  it  is  held  to  be  sufficient,  under  the  California  statute  re- 
quiring the  assessment  and  other  preliminary  steps  to  be  stated  in  the  tax 
deed,  to  set  them  forth  in  the  form  of  legal  conclusions,  as  that  the  property 
duly  assessed,  that  the  tax  was  duly  levied  without  stating  the  rate  or 
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AmoQDt,  eto.:  (yOrady  y.  Barmakd,  23  CaL  287;  Brutm,  ▼.  MurpK^^  29  Id. 
^26;   WetJierbee  v.  i>t0ifi,  82  Id.  100.    The  opinion  of  the  coort  in  (yCradyT, 
BamUhel,  23  Gal.  287,  as  delivered  by  Cope,  J.,  with  whom  Field,  C.  J.,  and 
Norton,  J.  ooncorred,  is  very  satisfactory  on  this  point.     The  learned  jndge 
•ays:  "  The  deed  in  this  case  states  that  the  property  was  doly  asseaseil,  and 
that  the  taxes  were  levied  npon  it  according  to  law,  and  states  in  the  same 
manner  other  matters  required  by  the  act.    The  defendants  claim  that  this 
mode  of  statement  is  not  sufficient,  and  that  there  is  no  authority  in  the  act 
for  a  deed  setting  forth  the  matters  necessary  to  be  stated  in  the  forms  oi 
legal  conclusions.     Their  position  is  that  the  deed  must  state  the  facts,  and 
that  the  existence  of  these  matters  must  appear  from  the  facts  stated;  and 
that  a  statement  amounting  merely  to  a  conclusion  of  law  is  not  within  the 
meaning  of  the  act.     This  view  is  urged  with  much  earnestness  and  force  of 
Argument;  but  a  careful  consideration  of  the  act  leads  us  to  a  canstmction 
different  from  that  adopted  by  the  learned  oounseL    The  act  must  be  con- 
strued with  reference  to  the  objects  intended  to  be  accomplished  by  it»  and  it 
will  hardly  be  claimed  that  an  interpretation  which  defeats  this  object  is  ad- 
missible.    Of  course,  the  primary  object  was  to  provide  revenue  for  the  sap- 
port  of  the  government,  and  the  provisions  in  question  constitute  a  part  ci  the 
machinery  devised  for  that  purpose.    The  stringency  of  these  provisions  was 
intended  to  facilitate  the  collection,  and  to  overcome,  as  far  as  possible^  the 
difficulties  which  had  always  been  experienced  in  enforcing  payment. 

"It  had  become  proverbial  that  a  tax  title  was  no  title  at  all,  and  a  sale  for 
taxes  was  as  near  a  mockery  as  any  proceeding  hainng  the  appearance  of  Ugal 
sanction  could  be.    The  principsi  cause  was  the  difficulty  in  proving  the 
various  steps  essential  to  the  validity  of  such  a  sale,  and  the  intention  was  to 
change  the  rule  of  evidence  upon  that  subject,  and  throw  the  burden  of 
proof  upon  the  party  asserting  the  invalidity.      The  view  oontended  for 
would  entirely  defeat  this  intention;  for  if  the  facts  are  to  be  stated  in  the 
deed,  the  effect  is  precisely  the  same  as  to  require  them  to  be  shown  ai'mnde. 
The  only  difference  is  in  the  mode  of  proof,  and  the  embarrassment  is  rather 
increased  than  diminished;  for  if  any  material  fact  be  omitted,  the  deed  ii 
invalid,  and  cannot  be  given  in  evidence.    The  purchaser  is  subjected  to  the 
double  risk  of  an  error  in  the  previous  proceedings,  and  a  mistake  in  setting 
these  proceedings  forth  in  the  deed,  either  of  which  would  be  fataL    These 
results  are  plainly  in  contravention  of  the  purpose  intended,  and  the  language 
of  the  act  is  no  less  conclusive.     The  general  provision  is,  that  the  matter 
specified  shall  be  stated;  but  in  respect  to  the  publication  of  the  notice  of 
sale,  it  is  provided  that  the  manner  of  publication  shall  be  described.    If  it 
were  intended  that  the  same  particularity  should  be  observed  in  other  re- 
spects, that  intention  would  doubtless  have  been  expressed;  and  the  maxim, 
txpresnio  nnius  esi  excluHo  ctUerius,  applies.     We  regard  the  deed  as  oonform- 
ing  substantially  to  the  requirements  of  the  act,  and  our  conclusion  is  that 
no  error  was  committed  in  allowing  it  to  be  given  in  evidence.    It  is  true, 
some  of  the  matters  set  forth  are  stated  by  way  of  recital,  but  as  they  dis- 
tinctly appear,  there  is  nothing  in  the  manner  of  stating  them  for  whidi  the 
deed  could  properly  have  been  rejected." 

MiSBECiTAL,  EvFECT  OF.  —It  is  uot  entirely  clear,  from  the  anthoritias, 
whether  a  holder  of  a  tax  deed  is  bound  by  misrecitals  contained  therein  or 
not.  It  would  seem,  however,  that  so  far  as  the  recitals  are  neoesssry  to 
the  validity  of  the  deed,  the  party  claiming  thereunder  must  be  concluded 
by  them,  for  if  they  could  be  aided,  or  enlarged,  or  contradicted  by  parol 
evidence  offered  by  such  party,  it  would  be  idle  to  require  their  insertion  is 
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the  'lee  1.  If,  therc^'tir,  the  deed  is  defective  in  reciting  that  notice  of  the 
sale  waa  "  aitvertised  WMJording  to  law,"  without  stating  the  facts  as  to  \»'hen, 
where,  and  how  long  it  was  advertised,  etc.,  and  is  consequently  void  on  its 
face,  as  held  in  Yankee  v.  Thomyynon^  51  Mo.  238,  it  follows  necessatily  that 
such  defect  will  conclade  the  purchaser,  and  cannot  be  aided  by  parol.  So 
it  was  held  in  Jacks  v.  DyeVt  31  Ark.  334,  that  it  was  necessary  for  a  tax 
deed  in  Arkansas  to  show  by  its  recitals  for  what  year  the  tax  was  assessed » 
and  that  a  failure  in  that  imrticular  could  not  bo  romedied  by  parol. 

On  the  other  Itand,  Lonfjfeltow  v.  Quimbj/f  33  Mc.  457,  is  an  authority  for 
the  position  that,  in  some  cases,  at  least,  the  holder  of  a  tax  deed  may  con- 
tradict by  parol  a  recital  contained  therein  which  if  it  were  admitted  to  be 
corH:lnsive  upon  him,  would  invalidate  the  sale.  The  sale  in  that  case  was 
made  to  satisfy  a  delinquent  assessment  for  opening  and  laying  out  a  high- 
way, etc.,  and  the  deed  stated  that  the  sale  took  place  at  an  hour  when,  if  it 
had  taken  place,  it  would  have  been  invalid;  and  it  was  urged,  among  other 
objections,  that  this  recital  was  fatal  to  the  deed  although  the  purchaser  was 
able  to  ijrove  that  the  sale  took  place  at  a  proper  hour.  After  discussing 
two  other  objections,  Shepley,  C.  J.,  said:  "The  third  is,  that  the  lands 
were  advertised  for  sale  on  October  9th,  at  eleven  o'clock  forenoon,  and  that 
tikc  sale  was  made  at  ten  o'clock  of  the  same  day,  after  waiting  two  hours. 
The  treasurer  recites  in  his  deed  to  the  purchaser,  that  they  were  advertised 
for  sale  at  ten  o'clock,  and  that  he  sold  them  at  that  time,  after  waiting  two 
bonrs.  The  meaning  is,  that  he  waited  two  hours  after  ten  o'clock,  and  then 
-«oid  them.  The  recital  in  his  deeds  was  evidently  a  mistake.  Such  recitals 
o-c  not  conclusive  evidence  of  the  facts  therein  stated.  Nor  will  the  sale  be 
i' legal  by  such  misrecital,  if  it  appear  that  the  sale  was,  in  fact,  made  at  the 
t^me  and  place  appointed." 

It  is  held  in  GouUl  v.  Thompton,  45  Iowa,  450,  that  an  officer  making  a  tax 
Ated  can  not  be  permitted  by  false  recitals  therein  to  overthrow  the  records 
Qpcm  which  it  is  based.  It  seems  that  a  deed  reciting  the  sale  as  having 
taken  place  on  a  certain  day,  when,  in  fact,  it  took  place  on  a  subsequent 
<day,  may  be  supported  by  proof  that  it  was  the  custom  of  the  officer  making 
it  to  record  all  sales  for  delinquent  taxes  as  of  the  day  when  the  sales  for  the 
county  for  that  year  commenced:  CaUanan  v.  Hurley,  93  U.  S.  387. 

Waiver  of  Deed  a3  Evidence. — Notwithstanding  the  fact  that  there  may 
be  a  statute  making  a  deed  prima  facie  or  conclusive  evidence  of  the  regu- 
larity of  tbo  proceedings,  if  the  bolder  of  such  a  deed  goes  into  proof  of  the 
steps  necessary  to  make  the  sale  valid,  he  will  be  deemed  to  have  waived  the 
benelit  of  the  presumption  in  favor  of  the  deed:  Curtisa  v.  FoUett,  15  Barb. 
337. 

What  Law  Controls. — It  seems  that  the  effect  of  a  tax  deed  as  evidence 
is  to  bo  determined  by  the  law  in  force  at  the  time  when  the  sale  was  made. 
A  statute  passed  subsequently  can  not  make  the  deed  evidence  of  title  if  it 
would  not  have  l)een  so  at  the  time  of  the  sale:  Norris  v.  Itu^ell,  5  CaL  249; 
Ktatif  V.  Cannovan,  21  Id.  291.  So  where  a  statute  making  tax  deeds  evi- 
•deuce  was  i>asscd  after  a  certain  sale,  but  l>efore  the  deed  was  made  it  was 
held  that  its  etfcct  as  evidence  must  be  determined  by  the  prior  law:  Garrett 
V.  IVi/jfjins,  1  Scam.  335.  But  in  Freeman  v.  Thayer,  33  Me.  70,  it  was  held 
that  a  statute  of  this  sort  merely  prescribes  a  rule  of  evidence,  and  that  the 
law  in  force  at  the  time  of  the  trial  must  govern.  If  the  law  in  force  at  the 
time  of  the  sale  made  the  deol  conclusive  evidence  of  regularity  in  the  proceed- 
ings, and  a  statute  is  afterwards  passed,  making  such  deeds  jtrima  facie  evi- 
4aice,  but  giving  the  purchaser  a  more  efficient  remedy  for  quieting  his  title. 
Am.  Dec  Vol..  XVII— 33 
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the  holder  of  such  prior  deed  caa  not  take  advantage  of  the  new  remedy  with- 
out waiving  the  concliuivnesfl  of  his  deed:  BumnDB  v.  Ba^ardj  22  Wia.  103. 
The  effect  of  the  deed  as  evidence  is  to  be  determined*  also,  by  the  law  of  the 
state  where  the  land  lies.  If  the  law  of  that  state  makes  the  deed  prima 
fcide,  or  conclusive  evidence  of  compliance  with  the  reqairements  of  the 
statute,  it  will  be  so  regarded  in  the  courts  of  other  states:  Waistm  v.  Atwood^ 
25  Conn.  313. 


Jageson  V.  Ghubghill. 

[7  Oownr,  287.] 

Demavd  07  DowEB  before  action  for  it  is  unnecessary. 

]>KVI8E  m  Ldeu  ov  Doweb,  if  accepted,  bars  dower. 

Testamektabt  Provision  Does  not  Bar  Bower,  if  accepted,  unless  ex- 
pressly given  in  lieu  of  dower,  or  unless  the  claim  of  dower  ia  plainly 
inconsistent  with  the  testator's  intention. 

Bbvisb  of  a  Dwellino-Housb  to  the  Widow  of  the  testator,  during  life  or 
widowhood,  together  with  a  bequest  of  certain  household  furniture  and 
other  property,  the  rest  of  the  real  and  personal  estate  being  divided 
among  the  testator's  children,  who  were  to  aid  in  the  widow's  rappoit, 
if  she  should  request  it,  does  not,  if  accepted,  bar  the  claim  to  dower. 

Ejectxemt  for  dower  set  off  to  the  plaintiff's  lessor  as  the 
widow  of  her  late  husband.  The  defendant  objected  thai  the 
dower  should  have  been  demanded  before  action,  but  the  objec- 
tion was  overruled.  The  defendant  then  insisted  that  the  claim 
to  dower  was  barred  bj  the  widow's  acceptance  of  a  provision 
in  lieu  thereof  under  her  husband's  will.  The  will  was  given  in 
eyidence,  and  it  appeared  that  the  testator  devised  to  his 
widow,  for  life,  or  during  widowhood,  his  dwelling-house  and  a 
part  of  his  gardens,  and  gave  her  certain  cows,  sheep,  house- 
hold furniture,  etc.,  and  that  he  divided  his  farm  and  the  rest 
of  his  property  between  his  two  sons,  one  of  whom  was  to  keep 
his  mother's  stock,  and  the  other  to  assist  in  her  support  if  she 
should  request  it.  The  defendant  offered  to  show  that  this  pro- 
vision had  been  accepted  bj  the  widow,  but  the  evidence  was 
rejected  as  immaterial,  to  which  the  defendant  excepted.  Ter- 
dict  for  the  plaintiff,  and  motion  for  a  new  trial. 

A.  Loomi8,  for  the  motion. 
N,  S»  BerUon^  contra. 

By  Court,  Savage,  C.  J.  No  demand  of  dower  was  neces- 
sary: 6  Johns.  295,  296;  Hitchcock  v.  Harrington,  5  Am.  Dec. 
229.  The  location  by  the  admeasurers  is  conclusive  in  this  ac- 
tion: 17  Johns.  126. 

Every  rcarried  w^man  has  an  interest  in  the  lands  of  her  hu&» 
band.     Of  this  she  cannot  bo  divested  but  by  her  own  act  or  con* 
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Bent.    If  the  husband  make  a  provision  for  bis  wife,  by  will,  in  lieu 
of  dower,  she  has  her  election  to  take  the  testamentary  provision 
or  to  claim  her  legal  provision.     If  she  accept  the  provision  in 
the  will,  she  thereby  relinquishes  her  dower.     If  the  provision 
in  the  will  is  not  expressed  to  be  in  lieu  of  dower,  but  is  an  or- 
dinary legacy  or  devise,  she  is  entitled  both  to  her  dower  and 
to  the  provision  by  the  will.     Bat  if  the  claim  of  dower  is  in- 
eonsasteDt  with  the  will,  and  repugnant  to  its  provisions,  then 
we  may  infer  an  intention  in  the  testator  that  the  provision  in 
the  will  should  be  in  lieu  of  dower.     In  such  cases,  the  widow 
must  elect  one  or  the  other,  but  cannot  have  both;  and  if  she 
enters  upon  the  property  given  by  the  will,  and  enjoys  it,  she  is 
thereby  barred  of  her  dower.     This  doctrine  is  nowhere  con- 
tested; but  there  have  been  some  apparent  discrepansies  in  the 
English  decisions,  as  to  what  constituted  evidence  of  the  intent 
of  the  testator.     These  cases  are  ably  reviewed  by  the  late 
Chancellor  Kent,  in  the  case  of  AdsU  v.  Aduiiy  2  Johns.  Ch.  450 
[7  Am.  Dec.  639].    In  that  case  a  bill  had  been  filed  to  stay 
proceedings  at  law.    The  husband  had  directed  his  estate  to  be 
Bold«  agreeably  to  a  contract  he  had  entered  into  in  his  life* 
time;  out  of  which  he  gave  several  legacies,  and  five  hundred 
dollars  to  his  wife,  to  be  left  in  the  hands  of  his  executors,  and 
paid  to  her  as  she  might  need  it.    She  accepted  the  legacy,  but 
this  was  held  no  bar  to  her  dower. 

In  the  case  of  Larrabee  and  wife  v.  Van  Ahtyne^  1  Johns.  807 
[3  Am.  Pec.  383],  the  testator  gave  his  wife  certain  articles  and 
money,  and  declared  **  that  this  bequest  and  devise  shall  be  un- 
derstood in  no  other  sense  than  to  be  in  lieu  and  stead  of  every 
other  claim  and  pretension  my  said  wife  can  or  may  have  on  my 
estate."  This  was  considered,  by  a  majority  of  the  court,  a 
good  bar  in  equity,  if  proof  had  been  made  of  the  payment  of 
the  money.  Two  of  the  judges  thought  the  legacy  a  bar  at 
law,  but  the  defendant  failed  in  his  proof  of  payment. 

In  the  case  of  Van  Orden  v.  Van  Orden,  10  Johns.  80  [6  Am. 
Dec.  814],  an  annuity  was  given  to  the  wife  by  the  will;  and  it 
was  added:  '*  It  is,  nevertheless,  to  be  understood  that  the  said 
annuity  is  in  lieu  of  dower."  This  testamentary  provision,  it 
was  said»  would  be  a  good  plea  in  bar  of  her  dower. 

There  are  cases  of  a  legacy  expressly  given  in  lieu  of  dower. 
The  case  of  Birmingham  v.  Kirwan,  2  Sch.  &  "Let.  444,  is  more  like 
the  present.  The  testator  devised  his  property  to  trustees,  to  sell 
or  mortgage  all  except  his  demesne  of  one  hundred  and  seventy 
acres,  and  gardens,  which  he  directed  to  be  occupied  by  his 
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widow  daring  her  natural  life,  upon  a  small  rout,  and  keeping 
tbem  in  repair.  Oat  of  the  property  sol  J  or  mortgaged,  be 
directed  an  annuity  to  bis  wife  of  two  hundred  ]>oundB.  The 
residue  was  appropriated  to  the  payment  of  debts  and  legacies. 
The  principal  point  was  whether  the  widow  sbouUl  be  entitled 
both  to  dower  and  to  the  provision  in  the  will.  Lord  Bedes- 
dale  decided  that  she  was  not  precluded  of  dower  in  the  lands 
not  included  in  the  devise  in  her  owu  favor.  He  held  it  was 
not  necessary  to  use  express  words  of  exclusion,  in  order  to 
put  the  widow  to  her  election.  But  that,  as  a  i>erson  can  not 
accept  and  reject  the  same  instrument,  if,  from  the  whole  taken 
together,  it  was  the  manifest  intention  that  the  testamentary 
provisions  should  be  received  in  lieu  of  dower,  and  such  pro- 
Tisiou  had  been  accepted,  it  would  bar  the  claim  of  dower.  But 
the  language  of  the  will  must  not  be  ambiguous  or  doubtful. 
The  chancellor  held  that  the  provisions  of  the  will  were  not 
inconsistent  with  the  right  of  dower  in  the  lands  directed  to  be 
told. 

In  this  case,  the  widow  is,  by  the  will,  provided  with  a  house 
and  garden,  some  furniture,  a  servant  girl,  and  with  some  stock. 
One  son  is  directed  to  keep  the  stock,  and  the  other  to 
assist  his  mother,  if  she  requests  it;  but  no  means  are  given 
her  to  compel  compliance,  if  refused.  There  is,  in  thia  pro- 
vision, nothing  inconsistent  with  her  claim  of  dower.  The 
devise  to  the  sons  will  be  lesg  valuable;  but  that  constitutes  no 
objection.  There  is  no  incongruity  in  enforcing  the  claim  for 
dower,  and  the  devise.  The  two  may  stand  well  together;  aod 
it  may  fairly  be  inferred  that  the  testator  intended  the  devise  as 
additional  to  his  wife's  claim  for  dower.  The  same  rule  pre- 
vails in  Pennsylvania:  1  Dal.  418;  1  Yates,  424  [Evans  v.  Webb^ 
1  Am.  Dec.  308]. 

New  trial  granted. 

Devise  in  Lieu  of  Dower. — ^The  cases  in  the  American  Deciaioms  beM> 
ing  ou  the  question  as  to  when  dower  will  or  will  not  be  barred  by  a  devise, 
legacy,  or  other  provision  in  lieu  thereof,  are  collected  in  the  note  to  JJalfi 
fr(,sr-,  ante.  The  doctriuoof  the  principal  case,  that,  in  order  to  bar  the  claim 
ef  dower  by  a  testamentary  provision,  it  must  clearly  appear  that  it  is  repugnant 
to  tlio  whole  scope  of  the  will,  and  to  the  testator's  intention  that  the  devise 
and  claim  of  dower  should  stand  together,  is  approved  and  followed  in  Tobia* 
r.  Ketchunif  32  N.  Y.  320.  But  if  such  provision  is  intended  and  accepted 
in  lieu  of  dower,  the  election  thus  made  is  irrevocable,  and  the  claim  ai 
dower  is  barred,  both  at  law  and  in  equity:  Kennedy  v.  MilU,  13  Wend.  556. 
The  principal  case  is  referred  to  as  an  authority  on  this  point  in  Charter  v. 
Otis,  41  Barb.  533.  That  cjectnient  will  lie  to  recover  dower  after  admess* 
nrement:  see  EUicoti  v.  JUo«ier,  11  Barb.  570,  citing  Jaclxon  v.  ChurchUL 
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n  Gowxii»  323.] 

Hklation  ov  Landlord  akd  Tenant  once  established,  attaohes  to  all  whm 
lacceed  to  the  possession  through  or  under  the  tenant,  either  immedi- 
ately or  remotely. 

PuBCHASKB  FROM  THS  TENANT  entering  under  an  absolute  conveyance  im 
fee,  is  deemed  to  enter  as  the  lessor's  tenan);,  though  he  may  not  hav« 
known  that  his  grantor  derived  possession  from  the  lessor. 

Lkase  is  a  contract  for  the  possession  and  profits  of  lands  and  tenementi^ 
with  a  recompense  of  rent  or  other  income,  or  a  conveyance  to  one  for 
life,  or  years,  or  at  will,  with  a  reservation  of  rent  or  other  like  return. 

Ir  NO  Rent  or  other  Keturn  is  reserved  on  conveying  an  estate  for  life, 
as  where  a  tenancy  for  life  is  created  by  operation  of  law  through  th« 
omission  of  words  of  inheritance  in  a  conveyance,  the  conventional  rela- 
tion of  landlord  and  tenant  does  not  exist,  and  the  grantee  is  not  within 
the  principle  precluding  a  tenant  from  setting  up  any  defense  against  his 
landlord* 

Adtkrse  Possession  can  not  be  Set  up  bt  a  Tenant  for  life  against  the 
remainderman  or  reversioner. 

After  the  Termination  of  the  Life-Estate,  if  the  reversioner  permit  ths 
representatives  of  the  tenant  for  life  to  hold  claiming  as  their  own  for 
the  time  prescribed  by  statute,  the  right  of  recovery  is  gone. 

EjBcrHBNT  for  a  lot  in  the  city  of  New  York.  Verdict  for  tli»^ 
defendants,  and  a  motion  for  a  new  trial.  Several  questiona. 
were  raised  in  the  course  of  the  argument,  but  the  only  point, 
considered  by  the  court  was  that  relating  to  the  defense  of  ad- 
verse possession,  the  facts  concerning  which  are  stated  in  ibB 
opinion. 

A,  Burr  and  E,  Williams,  for  the  plaintiff. 
P.  W.  Radcliff  and  S.  M.  Hopkins,  contra. 

By  Court,  Woodwobth,  J.  In  the  view  I  have  taken  of  this 
cause  it  is  not  necessary  to  discuss  a  number  of  questiona 
raised  on  the  argument.  I  am  of  opinion  that  the  plaintiff  is 
barred  by  reason  of  a  valid  adverse  possession  in  the  defend- 
ants. It  appears  that  Amaut  Webber,  from  whom  the  lessors 
of  the  plaintiff  deduced  title,  as  his  heirs  at  law,  on  the  first  of 
May.  1686,  conveyed  to  Lawrens  Colvelt  all  the  right,  title,  and 
interest  which  he  had  by  virtue  of  a  transfer  from  Abraham 
Lambertson  Mole,  to  a  parcel  of  land  in  the  city  of  New  York, 
including  the  premises  in  question.  The  deed  from  Mole  to 
Webber  conveyed  the  premises  in  fee.  From  the  words  used 
in  the  deed  to  Colvelt,  the  intent  evidently  appears  to  have 
been  to  convey  a  like  estate;  but  by  omitting  the  usual  words 


518  Jaoesok  v.  Habsen.  [New  York, 

of  inheritance,  it  is  contended  that  only  a  life-estate  was  granted. 
For  the  purpose  of  this  decision  it  will  be  assumed  that  ColTeli 
acquired  no  more  than  a  life-estate;  and  if  so,  the  quesUon  is, 
whether  the  right  of  the  reversioner  and  his  heirs  is  barred  bj 
lapse  of  time.  Colvelt  by  deed  poll  conveyed  in  fee-simple  to 
William  Merritt;  the  latter,  on  the  tenth  of  May,  1698, 
granted  in  like  manner  to  William  Janeway,  with  full  cot- 
enants.  The  title  of  Janeway,  in  1731,  became  vested  in  Chris- 
topher Bancker.  In  1747,  a  partition  between  Bancker  and 
others  was  made  by  deed,  whereby  the  premises  in  question 
were  set  apart  and  conveyed  in  severalty  to  John  Roosevelt. 
From  him  they  passed  by  will  to  his  son,  Cornelius  RoosoTelt. 
The  latter,  by  will,  dated  the  eleventh  of  February,  1771,  au- 
thorized his  executors  to  convey.  On  the  twenty-second  of 
July,  1774,  they  granted  the  premises  to  Johannes  Becker,  who, 
on  the  nineteenth  of  August,  1783,  conveyed  to  John  Peter 
Bitter.  A  deed  of  partition,  dated  April  30, 1814,  between  the 
children  and  heirs  at  law  of  Bitter,  was  executed,  by  which  the 
premises  were  assigned  to  Joanna,  the  wife  of  Harsen,  the  de- 
fendant. On  the  eighteenth  of  May,  1814,  Harsen  and  wife, 
for  the  consideration  of  twenty  thousand  dollars,  conveyed  to 
Jonas  Mapes,  who,  the  next  day,  reconveyed  to  Harsen. 
Possession  followed  these  conveyances,  with  claim  of  title. 

On  these  facts  was  it  competent  for  the  defendants  to  set  np 
an  adverse  possession  to  bar  the  right  of  the  plaintiff?  It  is 
contended  by  the  plaintiff  that  the  entry  of  tenant  for  life 
and  his  grantee  can  not  form  the  basis  of  an  adverse  title^  or 
adverse  possession. 

The  law  seems  to  be  well  settled  that  when  the  relation  of 
landlord  and  tenant  is  established  it  attaches  to  all  who  may 
succeed  to  the  possession,  through  or  under  the  tenant,  immedi- 
ately or  remotely.  This  was  so  held  in  Jackson  v.  Davis,  6 
Cowen,  129  [15  Am.  Dec.  451].  The  doctrine  is  supported  in 
numerous  cases:  2  T.  B.  53;  1  Id.  760,  note;  1  Oaines,  444;  S 
Johns.  Cas.  223;  3  Johns.  223,  499. 

Where  a  tenancy  exists,  a  purchaser  who  enters  under  an  ab- 
solute conveyance  in  fee  from  the  tenant  is  considered  as  entering 
as  the  tenant  of  the  lessor,  although  he  may  not  have  known 
that  his  grantor  held  or  derived  his  possession  from  the  lessor: 
5  Cowen,  130  [Jackson  v.  Davis,  15  Am.  Dec.  451].  Can  this 
be  called  a  tenancy  of  that  description  ?  I  have  already  observed 
that  the  conveyance  of  Arnaut  Webber  to  Colvelt  was  intended 
%s  a  grant  in  fee.     It  is  not  so  merely  by  the  omission  of  certain 
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technical  words  held  necessary  to  constilmie  that  estate.  No 
lease  of  the  premises  was  intended.  No  rents  are  reserved,  no 
aervices  to  be  rendered,  or  stipulation  to  be  performed  by  the 
grantee.  When  speaking  of  the  relation  of  landlord  and  tenant, 
what  is  understood  ?  Woodfall,  in  bis  treatise  (o.  1,  sec.  1), 
has  accurately  defined  the  nature  of  this  relation.  He  says:  ''A 
lease  is  a  contract  for  the  possession  and  profits  of  lands  and  ten- 
ements on  the  one  side,  and  a  recompense  of  rent  or  other  income 
on  the  other;  or  it  is  a  conveyance  to  a  person  for  life,  or  years, 
or  at  will,  in  consideration  of  a  return  of  rent  or  other  recom- 
pense. The  person  letting  the  land  is  called  the  landlord;  and 
the  party  to  whom  the  lease  is  made,  the  tenant:"  2  Bacon,  558. 
In  2  Blackstone's  Com.  120,  the  author  observes  that  ''  estates 
for  life  expressly  created  by  deed  or  grant,  which  alone  are  prop- 
erly conventional,  are  where  a  lease  is  made  to  a  man  to  hold 
for  the  term  of  his  own  life  or  that  of  any  other  person ;  in  any 
of  which  cases  he  is  styled  tenant  for  life.  They  are  held  by 
such  conventional  rents  and  services  as  the  lord  or  lessor  and 
his  tenant  or  lessee  have  agreed  on/'  He  further  observes  that 
**  estates  for  life  may  be  created,  not  only  by  the  expressions  ^ 
before  mentioned,  but  also  by  a  general  grant,  without  defining 
or  limiting  any  specific  estate,  as  if  one  grants  to  A.  B.  the 
manor  of  Dale.  This  makes  him  tenant  for  life."  The  grant 
here,  if  for  life,  is  of  the  latter  description.  It  is  created  by 
operations  of  law.  No  relation  of  landlord  and  tenant  was  con- 
templated. There  are  no  covenants,  conditions,  rents,  or  services 
to  bind  the  grantee  to  the  grantor,  so  as  to  constitute  the  inti- 
mate relation  that  exists  between  landlord  and  tenant.  There 
18  no  reason,  therefore,  in  the  nature  of  the  case  why  the  restric- 
tions and  disabilities  that  a  tenant  is  under  to  his  landlord 
should  be  applied,  when  the  grantor  conveys  simply  an  estate 
for  life.  The  estabhshed  doctrine,  that  a  tenant  can  not  set  up  a 
title  against  his  landlord  by  reason  of  the  privity  of  estate, 
does  not  apply.  If  A.  conveys  to  B.  absolutely  an  estate  for  life, 
without  condition,  he,  it  is  true,  is  tenant  for  life;  for  that 
is  the  technical  description  of  that  species  of  estate;  but  he  is 
not  a  tenant  to  the  grantor;  nor  is  the  grantor  the  landlord 
within  the  meaning  of  these  terms.  There  are  no  reciprocal  or 
other  duties  between  them  to  be  performed.  The  grantee  has 
all  the  rights  incident  to  an  estate  for  life,  and  may  exercise 
them  without  the  let  or  hindrance  of  the  grantor.  He  is  not 
within  the  principle  that  precludes  the  tenant  from  setting  up  a 
defense  against  his  landlord;  but  in  this  respect  stands  on  the 
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same  gronnd  as  if  the  purchase  had  been  in  fee.  It  is,  there- 
fore, a  mistake  to  suppose  that  this  case  excludes  the  right  of 
setting  up  an  adverse  possession,  because  the  defendants  derive 
title  from  Colvelt,  he  never  having  been  the  tenant  of  Arnaiit 
Webber.  So  long  as  tbo  life  estate  continued,  the  possession  of 
the  tenant  for  life  was  the  possession  of  him  in  remainder  or  re- 
version, and  during  its  continuance  there  could  be  no  adverse 
possession.  When  that  ceased,  the  right  of  entry  accrued.  If, 
after  the  termination  of  the  life  estate,  the  reversioner  permits 
the  representatives  of  the  tenant  for  life  to  hold,  claiming  as 
their  own,  beyond  the  time  limited  for  bringing  actions,  the 
right  to  recover  is  gone.  I  consider  this  proposition  as  settled 
law. 

When  the  life  estate  ended  rests  on  presumption.  The  ut- 
most period  of  the  ordinary  existence  of  man  may  be  allowed 
for  its  continuance.  After  that,  there  will  remain  more  than 
half  a  century,  during  which  the  defendants,  and  those  from 
whom  they  derive  title,  have  been  in  the  actual  occupancy  of  the 
premises,  claiming  under  paper  title,  and  making  transfers  for 
valuable  considerations.  Whatever  may  have  been  the  right, 
originally,  of  the  ancestor  of  the  lessor  of  the  plaintiff,  it  is 
barred  by  an  adverse  possession  of  more  than  twenty-five  yean. 
The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 


The  DjurmiTiON  or  ▲  Lbasb,  which  will  create  the  oonveatuniAl  relstkn  d 
Umdlord  and  tenant,  given  in  the  above  decinon,  is  approved  and  adopted  in 
Strong  v.  Skinner,  4  Barh.  558,  and  Voorhees  v.  Pretb^terian  Churchy  5  How. 
Pr.  71.  When  such  relation  does  eziat,  the  tenant,  as  well  as  tboae  coming 
into  possesBion  under  him,  is  precluded  from  setting  up  any  adverse  claim  to 
che  land:  Jackson  v.  Jonw,  9  Cow.  192;  Dt  Laneey  v.  Oanong,  9  N.  Y.  24, 
both  citing  the  principal  case.  But  it  was  held  in  Christie  v.  Gage^  71  Id. 
194,  on  the  authority  of  Jackson  v.  Ilarsen,  that  this  principal  would  not  pre- 
vent a  grantee  Id  fee  of  a  tenant  for  life  from  setting  up  a  claim  by  advene 
possession,  against  the  remainder-man  or  reversioner.  It  was  held  in  Evert' 
son  V.  Sutton,  5  Wend.  284,  referring  to  the  principal  case,  that  the  remedy 
provided  by  statute  against  tenants  holding  over,  applied  only  where  the  oon- 
ventional  relation  of  landlord  and  tenant  existed,  and  not  where  such  relatioD 
was  created  by  ojieration  of  law. 

As  to  what  agreements  in  particular  cases  constitute  leases,  see:  Smith  v. 
Simons,  1  Am.  Dec.  48,  and  Jackson  v.  Kiaselbrack,  6  Id.  341.  The  relation 
of  laudlord  and  tenant,  it  was  lield  in  Little  v.  Libby,  11  Id.  68,  can  not  be 
created  except  by  contract,  express  or  implied;  but  when  that  relation  is  ooce 
created,  as  laid  down  in  the  principal  case,  it  applies  to  all  who  succeed  to  the 
possession  through  or  under  tlie  tenant:  Jackwn  v.  Davl*,  15  Id.  451,  and 
note.  And  the  tenant  and  all  who  thus  succeed  him  are  estopped  to  deny 
the  title  of  the  landlord:  Cum])  v.  Campy  13  Id.  60,  and  note;  Jackson  v. 
DaviSf  15  Id.  451,  and  note.     The  tenant  or  sub-tenant  must  suRender  pcN* 
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maaaa  before  setting  up  a  claim  to  the  land:  Blake  v.  Howey  15  Id.  681.  If 
he  set  op  an  adverse  claim  without  such  surrender,  after  the  expiration  of  the 
tenn,  it  will  be  deemed  equivalent  to  a  refusal  to  surrender,  and  he  will  be 
liable  to  an  action  for  forcible  entiy  and  detainer:  Hoakina  v.  Heinle  14 
Id.  13a 


Jackson  v.  McChesney. 

[7  GowxH,  S60.] 

Acknowledgment  is  a  Deed  of  the  Receipt  of  the  consideration  is  prima 
fade  evidence  of  its  payment,  although  it  may  be  rebutted. 

Such  Acknowledgment  does  not  Operate  as  an  Estoppel,  but  as  en- 
dence  merely,  tending  to  uphold  the  deed. 

Bona  Fide  Pubchaser.  — Where,  in  answer  to  a  bill  to  set  aside  a  deed  as 
fraudulent,  the  grantee  alleges  that  he  was  a  bona  fide  purchaser,  with- 
out notice  of  the  plaintiffs  claim,  he  must  aver  and  prove,  not  only  that 
he  made  the  purchase,  but  that  he  actually  paid  the  purchase  money  be« 
lore  receiving  notice  of  said  claim. 

Ir  THE  Monet  was  Secdred  to  be  Paid,  but  not  actually  paid  before 
notice,  the  defense  will  not  be  made  out. 

Tei  Rule  in  Ejectment  is  Divfebent,  because  there  the  strict  legal  title 
must  prevail 

IIob:tgagob  is  not  a  Competent  Witness  for  the  mortgagee,  in  an  eject- 
ment brought  against  one  to  whom  the  mortgagor  has  quitclaimed  the 
land. 

Whsbe  a  Mobtoaoe  is  Unbboistebed,  a  hoika  fide  purchaser  from  the 
mortgagor  takes  the  land  free  of  the' incumbrance;  so,  also,  his  grantees 
who  purchase  after  registration  of  the  mortgage. 

Ejectment.  It  appeared  that  on  December  29, 1810,  Hester 
Yiele,  one  of  the  plaintiff's  lessors,  conveyed  the  land  in  ques- 
tion to  one  Groves,  for  an  expressed  consideration  of  two  hun- 
dred dollars,  and  took  back  a  bond  and  mortgage  from  Groves 
on  the  same  day  for  the  purchase  money.  The  mortgage  was 
not  registered  until  June  3, 1811.  In  January,  1811,  Groves 
conveyed  by  quitclaim  deed  to  one  Bufus  Wright,  from  whom 
the  defendant  derived  title  by  sundry  mesne  conveyances  dated 
after  registration  of  the  mortgage.  The  conveyance  to  "Wright, 
and  the  subsequent  deeds,  acknowledged  payment  of  the  con- 
sideration, but  there  was  no  other  proof  of  payment.  The 
plaintiff  claimed  that  to  make  the  grantees  in  the  several  deeds 
bona  fide  purchasers,  actual  payment  of  the  consideration  was 
necessary,  but  the  judge  ruled  that  the  acknowledgments  con- 
tained in  the  deeds  were  prima  facie  evidence  of  that  fact. 
Groves,  the  mortgagor,  was  offered  as  a  witness  by  the  i3laintiff 
to  prove  that  Wright  purchased  with  notice  of  the  mortgage, 
but  the  judge  excluded  him  on  the  ground  of  interest.  The 
plaintiff  farther  insisted  that  as  the  defendant  and  his  grantorSi 
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subsequent  to  Wright,  purchased  after  registry  of  the  mortgage, 
they  were  affected  with  notice  of  the  lien,  and  bound  by  it,  bul 
the  objection  was  overruled,  and  the  plaintiff  nonsuited.  Mo- 
tion to  set  aside  the  nonsuit  on  the  points  made  at  the  triaL 

D.  JBuaseU,  for  the  motion. 

8.  Stevens^  contra. 

By  Court,  Sutheblamd,  J.  The  acknowledgment  in  a  deed 
of  a  receipt  of  the  consideration  money  is  prima  facie  evidence 
of  its  payment.  Ifc  is  equivalent  to,  and  like  a  receipt  for 
money.  It  is  liable  to  be  explained  or  contradicted;  bat  until 
impeached,  it  is  legal  and  competent  evidence  of  payment. 
Nor  is  its  operation  confined  to  the  immediate  parties  to  the 
deed.  It  does  not  operate  by  way  of  estoppel,  but  as  evidence 
merely,  and  must  have  the  effect  of  sustaining  the  deed,  by 
establishing,  prima  fade,  the  consideration  for  which  it  was 
given,  against  any  person  who  may  seek  coUateraUy  to  impeach 
it:  Kip's  executors  v.  Dennision,  4t  Johns.  26;  Shepherd  v.  IaJUU, 
14  Id.  210;  ThaUhimer  v.  BHnckerhoff,  6  Cowen,  102;  2  Phil. 
Ev.  62,  note  b. 

Where  a  bill  is  filed  to  set  aside  a  deed  as  fraudulent,  and 
the  grantee,  in  his  answer,  alleges  that  he  was  bona  fide  pur* 
chaser,  without  notice  of  the  plaintiff's  claim,  he  must  aver  and 
prove,  not  only  that  he  had  no  notice  of  the  plaintiff's  righta 
before  his  purchase,  but  that  he  had  actually  paid  the  purchaa* 
money  before  such  notice.  Even  if  the  purchase  money  be  se- 
cured to  be  paid,  yet  if  it  be  not  in  fact  paid  before  notice,  it 
will  not  sustain  the  plea  of  a  purchase  for  a  valuable  considera- 
tion, without  notice:  7  Johns.  Ch.  68  [Jewett  v.  Palmer,  11  Am. 
Dec.  401];  1  Atk.  68;  2  Id.  638;  3  Id.  304.  But  there  is  no  an- 
alogy between  those  cases  and  an  action  of  ejectment,  whisna 
the  strict  legal  title  must  prevail. 

Groves,  the  mortgagor,  had  a  direct  interest  in  the  recovery 
of  the  plaintiff.  His  conveyance  to  Wright  was  by  a  quitclaim 
deed,  so  that  he  was  not  responsible  to  him  in  any  event.  Bui 
if  the  lessors  of  the  plaintiff  should  fail  to  recover  the  land,  he 
would  be  liable  to  Hester  Yiele,  the  mortgagee,  upon  his  bond. 
Should  they  recover,  they  might  resort  to  the  mortgaged  prem- 
ises, and  he  be  relieved  wholly  or  partially  from  payment.  He 
was,  therefore,  properly  rejected. 

Eufus  Wright,  then,  was  a  bona  fide  purchaser,  without  no* 
tice  of  the  mortgage,  and  held  the  land  discharged  from  its  lien. 
And  though  the  mortgage  was  subsequently  registered,  its  lien 
Was  not  thereby  restored  so  as  to  affect  subsequent  purchaeera* 
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Wright  held  the  land  discharged  from  the  mortgage,  and  his 
grantees  succeeded  to  all  his  rights. 

The  motion  to  set  aside  the  nonsuit  must,  therefore,  be 
denied. 

Motion  denied. 


AcEETOwLXDonro  RxcKiFT  ov  Consideration  in  Dbed.— It  was  held  in 
Wood  y.  Ckapm^  13  N.  Y.  509,  on  the  authority  of  the  foregoing  decision  that 
the  acknowledgment  of  the  receipt  of  the  purchase-money  in  a  deed  is  prima 
foioe  evidence  that  the  grantee  is  a  purchaser  for  value  under  the  recording  act 
w  against  a  prior  unrecorded  conveyance.  Jones,  J.,  of  the  superior  court  of 
the  city  of  New  York,  held,  in  BoUon  v.  Jacks,  6  Rob.  234,  that  the  doctrine 
of  Wood  ▼.  Chapin  did  not  warrant  the  general  position  that  such  an  ac- 
knowledgment was  prima  facte  evidence  of  payment  as  against  a  person 
cUiming  adversely  to  the  grantor,  or  under  him  by  title  prior  to  the  deed  oon- 
taining  the  acknowledgment,  except  in  a  case  under  the  recording  act.  He 
■aid:  "  The  case  of  Wood  v.  Chapm,  13  N.  Y.  509,  it  is  true,  holds  on  the 
authority  of  Jaekaan  v.  MeClieaney,  7  Cow.  360,  that  the  clause  in  a  deed  ac- 
knowledging the  payment  of  the  purchase-money  is  prima  fade  evidence  of 
the  actual  payment  thereof,  and  sufficient  (so  far  as  the  necessity  of  proving 
actual  payment  is  concerned),  if  uncontradicted,  to  prove  the  grantee  a  bona 
fde  purehaaer  within  the  meaning  of  the  recording  act.  By  referring  to  the 
ewe  in  Cowen  we  find  that  it  asserts  the  proposition  and  relies  for  support  on 
various  cases  which  are  cited.  Upon  looking  at  those  cases,  it  will  be  found 
that  the  first  two  (14  Johns.  26  and  210)  hold  that  the  receipt  in  a  deed 
stands  on  the  same  footing  as  any  other  receipt,  and  is,  therefore,  open  to 
'  explanation;  on  the  same  principle  the  third  case  there  cited  (6  Cow.  102) 
h(^  that  a  receipt  in  a  deed  is  prima  facie  evidence  against  the  grantor  (who 
by  delivering  the  deed  gives  the  receipt),  that  he  received  the  money,  pre- 
cbely  the  same  as  any  ordinary  receipt  would  be  prima  facie  evidence  against 
the  party  giving  it.  These  principles  can  only  be  made  to  sustain  the  prop- 
osition in  question  by  the  following  train  of  reasoning:  A  receipt  being 
prima  fade  evidence  against  the  one  giving  it,  and  necessarily  against  any 
ooe  ftUimin^  under  him,  subsequent  to  his  giving  it,  and  the  first  purchaser 
bj  neglecting  to  record  his  deed  until  after  the  second  purchaser  has  recorded 
bis,  being  regarded  imder  the  recording  act  as  taking  subsequent  to  the 
■eoend  deed,  until  he  proves  that  the  second  deed  was  not  made  in  good  faith, 
lod  for  a  valnahle  consideration,  he  is  (until  he  affirmatively  disproves  the 
facts,  which  give  the  second  deed  priority),  considered  as  taking  from  the 
grantor,  snhseqnent  to  the  giving  of  the  receipt  in  the  first  recorded  deed; 
that  leceipt  has  the  same  efiect  against  him  as  against  the  grantor,  which  is, 
that  it  is  prima  facie  evidence  of  the  payment  of  the  money,  subject  to  be 
explained  or  rebutted  by  affirmative  proof.  Having  thus  examined  the  foun- 
dation of  the  doctrine  of  Wood  v.  CJiapin,  for  the  purpose  of  ascertaining 
vhetber  it  compels  me  to  hold  that  the  consideration  clause  in  a  deed  is  prima 
facie  evidence  of  actual  payment,  sufficient,  if  uncontradicted,  to  prove  the 
grantor  a  purchaser  for  a  valuable  consideration,  aa  against  a  person  claiming 
either  adversely  to  the  grantor,  or  under  him  by  title  prior  to  the  execution 
of  the  deed  containing  the  consideration  clause,  in  any  case  other  than  one 
ariiing  under  the  recording  act,  I  am  satiBfied  that  it  does  not. 

Some  doubt  of  the  soundness  of  the  general  doctrine  of  the  principal  case 
on  this  point,  m  the  broad  terms  in  which  it  is  stated,  is  expressed  by  Johnson, 
/.,  in  Peek  v.  MaUame,  10  K.  Y.  528»  although  he  concedes  the  correctness 
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of  the  decision  as  applied  to  the  particular  facte  of  the  case  before  the  courL 
Peck  V.  MaUatM  was  a  suit  to  foreclose  a  mortgage,  which,  it  was  claimed, 
was  not  properly  recorded;  and  one  of  the  questions  in  the  case  was,  nrhether 
or  not  a  recital  in  a  sherifiTs  deed  of  the  same  premises  on  a  subsequent  sale  oo 
execution  against  the  mortgagor  was  sufficient  priTwi  facie  evidence  of  payment 
to  constitute  the  grantee  a  bona  fide  purchaser  as  against  such  mortgagee 
On  this  subject  the  learned  judge  said:    "The  only  case  which  I  have  seen 
which  seems  to  bear  upon  this  point  is  Jack«on  v.  AfcChemey,  7  Cow.  3G0. 
It  was  an  ejectment  brought  upon  a  mortgage  given  by  one  Grovea  to  tbs 
lessor  of  the  plaintiff.     Prior  to  the  registry  of  the  mortgage,  and  on  the 
seventh  of  January,  1811,  Groves  quitclaimed  to  one  Wright  by  a  conveyance 
acknowledging  the  receipt  of  the  consideration -money,  about  two  hundred 
dollars.     There  was  no  proof  of  actual  payment.     The  plaintiff  insisted  that 
such  proof  was  necessary  to  protect  the  vendee  as  a  bona  fide  purchaser. 
Walworth,  C.  J.,  held  that  the  acknowledgment  in  the  deed  was  prima  /acie 
evidence  of  payment.     The  supreme  court  held  the  ruling  to  be  right** 
Then,  after  quoting  the  language  of  Sutherland,  J.,  on  this  point  in  the  prin* 
cipal  case,  the  judge  said:    "  I  do  not  see,  upon  ^neral  principles,  how  the 
acknowledgment  of  a  fact  in  a  deed  can  be  deemed  evidence  of  the  fact 
against  strangers,  and  I  feel  almost  as  much  difficulty  in  admitting  that  a 
recital  in  a  deed  can  be  evidence  against  one  claiming  under  the  same  grantor 
by  a  prior  title:  Cowen  &  HiU*s  notes,  1236,  and  cases  cited.     This,  I  think, 
must  be  taken  to  be  the  utmost  extent  to  which  Jackson  v.  MeOkemnejff  cao 
be  conceded  to  go,  for  though  the  language  of  the  learned  judge  ia  much 
broader,  the  case  before  him  did  not  require  anything  more.     Kip  v.  />fiM»> 
ton,  4  Johns.  26,  holds  that  an  acknowledgment  in  a  conveyance  by  twb 
trustees  of  the  receipt  of  the  consideration-money,  does  not  render  one  re- 
sponsible for  the  money  received  and  misapplied  by  the  other.     Shepard  v. 
LUtUf  14  Johns.  210,  holds  that  the  acknowledgment  of  the  payment  of  tfas 
consideration  in  a  deed  does  not  preclude  the  party  in  an  action  to  reoover 
the  consideration,  but  that  he  may  by  parol  show  it  to  be  unpaid.     7%ali' 
himer  v.  Brinckerhoff,  6  Cow.  102,  holds  that  the  acknowledgment  by  an 
attorney  of  the  receipt  of  the  consideration-money  in  a  deed  executed  by 
him  as  attorney,  is  prima/acie  evidence  of  the  receipt  of  the  money  by  the 
attorney.     But  I  do  not  see  that  the  doctrine  of  either  of  these  cases  goes  at 
all  to  sustain  the  point  to  which  they  appear  to  be  cited  in  Jackton  v.  J/c- 
Chemey,   I  do  not  think,  therefore,  that  we  have  any  authority  for  saying  that 
in  a  proceeding  in  chancery  to  foreclose  a  mortgage,  the  recital  in  a  sheriffs 
deed  upon  a  sale  on  execution  against  the  mortgagor  on  a  judgment  subse- 
quent to  tho  mortgage,  is  evidence  of  payment  of  the  consideration  against 
the  prior  mortgagee. " 

The  decision  of  the  subsequent  case  of  Wood  v.  Chapin,  13  N.  Y.  569i 
above  referred  to,  seems  to  give  full  support  to  the  doctrine  of  Jackmm  v. 
MeChesneyy  on  this  ix)int. 

Grantee  of  Bona  Fide  PcTRcnASER. — The  doctrine  laid  down  in  Jackmn 
v.  McChes/ici/,  that  where  one  purchases  land  botta  fide,  and  w^ithout  notice 
of  some  prior  lien  or  equity  affecting  the  title,  he  will  take  the  land  uis- 
charged  of  tlie  incumbrance,  and  a  subsequent  purchaser  of  his  interest, 
though  having  notice  of  the  prior  claim,  will  nevertheless  take  the  title  dear 
of  such  claim,  is  approved  and  applied  in  Sweet  v.  Green^  1  Paige,  476,  »^ 
Varick  v.  Brbj<j8,  6  Id.  329.  And  on  the  other  hand,  a  bona  fide  porcbsser 
from  one  having  notice  o^f  a  fraud  in  a  prior  conveyance  will  be  equally  pro- 
tected: SovutH  V.  Brewer,  13  Am.  Dec.  406  j  Varick  v.  Briggs,  6  Paige,  329, 
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PrXLEY   V.  WmCHELL. 

[7  CowxK,  866.] 

A  ITER  Appearance  by  the  Defendant,  the  process  will  not  be  set  aside 
even  thongh  it  be  void,  and  though  the  defendant  appeared  in  ignorance 
of  that  fact. 

Motion  to  set  aside  the  capitis  ad  respondendum,  and  eubse- 
quent  proceedings  in  this  cause,  after  the  defendant  had  put  in 
special  bail.  The  motion  was  based  on  the  ground  of  an  irregu- 
larity, which,  it  was  claimed,  rendered  the  process  void,  and  of 
which  the  defendant  and  his  attorney  were  ignorant,  until  the 
plaiutiff  filed  his  declaration.  The  defendant  filed  his  motion 
the  next  term  after  the  discovery. 

G.  C.  Bronson,  for  the  motion. 

W,  H,  Maynard,  contra. 

By  CouBT.  Without  saying  whether  this  writ  is  absolutely 
void,  we  are  clear  that  it  can  not  be  set  aside  at  this  stage  of  the 
cause.  The  defendant  has  taken  a  step  by  which  he  is  regu- 
larly in  court,  whether  there  be  any  process  or  not.  We  will 
not  interfere,  merely  because  the  party  acted  in  ignorance  that 
the  process  was  void. 

Motion  denied. 


That  Appearance  Waives  all  iRREOCTLAErnES  in  process  made  use  of  to 
bring  a  defendant  into  court,  even  though  the  party  had  no  knowledge  of  the 
irregularities,  is  a  point  upon  which  the  foregoing  decision  is  frequently  re* 
lied  on  as  authority  in  the  Now  York  courts:  Barber  v.  Hubbard,  3  Code 
Rep.  171;  Petrie  v.  Fitzgerald,  1  Daly,  405;  Gardner  v.  TeUer,  2  How.  Pr. 
241;  MulkiM  v.  Clark,  3  Id.  28;  Dix  v.  Palmer,  6  Id.  234;  CoL  Ins,  Co,  v. 
Force,  8  Id.  354;  Wehb  v.  MoU,  6  Id.  441;  Hubbell  v.  Dana,  9  Id.  425;  Cop- 
penoU  V.  Keidtam,  56  Barb.  113;  Ballouhey  v.  Cculot,  3  Abb.  Pr.  (N.  S.)  12a 


Ex  Pabte  Willcocks, 

[7  OowxM,  402.] 

Statute  Empowering  a  Court  to  Give  Such  Reuef  as  right  and  justicw 
may  appear  to  require,  does  not  authorize  an  arbitrary  determination^ 
but  a  decision  according  to  the  legal  rights  of  the  parties. 

Majoritt  of  the  Directors  of  a  Corporation  must  be  present  at  any  meet 
ing  to  constitute  a  board  competent  to  transact  business,  unless  the  char- 
ter gives  that  power  to  a  less  number. 

To  MAKE  A  Quorum  of  a  select  and  definite  body  of  persons  possessing  a 
power  to  elect,  the  general  rule  is,  that  a  majority,  at  least,  mu«t  be 
present^  and  then  a  majority  of  the  quorum  may  decide. 
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Two  or  A  B<.  iRD  OF  Nine  Directors  of  a  corporation  have  not  the  power  to 
hold  a  meeting,  and  to  appoint  inspectors  of  an  election  of  directorSb 

Distinction  Exists  between  a  CJorforatb  Act  to  be  done  by  a  select  body, 
and  an  iict  to  be  done  by  the  constituent  members;  in  the  latter  caee  m 
majority  of  those  who  appear  may  act. 

Htfothecation  or  Stock. — A  by-law  providing  that  a  percentage  of  the 
stock  of  a  member  indebted  to  the  corporation  shall  be  deemed  hypoihe* 
cated,  and  held  as  security  for  the  debt,  does  not  oonstitate  a  hypothe- 
cation. 

Httothecation  is  Conventional,  and  implies  a  power  of  selliQg  the  prop- 
erty to  satisfy  the  debt  on  default  of  payment 

Where  Stock  Stands  in  One's  Name  on  the  transfer-books,  it  is  ooiicliisiTO 
upon  the  inspectors  as  to  his  right  to  vote  at  an  election  of  dixecton. 

OwvKR  or  Hypothecated  Stock  may  vote  thereon. 

iNSPBcroRS  MAY  BE  CANDIDATES  for  directors  at  the  election  held  by  them. 

Motion  to  vacate  an  election  of  directors  of  the  Utica  Insur- 
ance Company,  of  which  the  relators  were  members.  It  ap- 
peared from  the  affidavits  filed  in  support  of  the  motion,  that 
the  inspectors  who  acted  at  the  said  election,  were  selected  at  a 
meeting  at  which  only  the  president  and  another  director  were 
present,  who  appointed  themselves,  and  one  other  director,  as 
such  inspectors;  and  that  the  full  board  was  composed  of  nine 
members.  It  further  appeared  that  there  was  a  by-law  of  the 
corporation,  providing  that  when  a  director  was  indebted  to  the 
corporation,  eighty-five  per  cent,  of  his  stock  should  be  consid- 
ered as  hypothecated,  and  held  as  security,  not  transferable  till 
the  debt  was  paid;  and  that  some  four  hundred  and  fifty  shazes 
of  such  stock  were  voted  on  at  said  election  in  favor  of  the  sue- 
cessful  ticket,  by  the  persons  in  whose  names  it  stood.  Coun- 
ter-affidavits were  read,  showing  that  the  election  was  faarlj 
conducted,  and  that  the  result  was  satisfaotoxy  to  stockholders 
owning  a  majority  of  the  stock. 

D.  B.  Ogden  and  E.  Williams,  for  the  motion:  1.  A  minotitj 
of  the  board  of  directors  of  a  corporation  has  no  power  to  hold 
a  meeting  and  appoint  inspectors  for  an  election  of  directors;  2. 
Stock  hypothecated  to  the  corporation  under  a  by-law  as  security 
for  a  debt  due  the  company,  can  not  be  voted  on  by  the  pledgor: 
Ex  parte  Holmes,  5  Cow.  426. 

S.  A.  Foot  Maynard  and  TalcoU,  Atlomey-general^  contra :  1.  A 
majority  of  directors  present  at  any  meeting  have  power,  under 
the  statute,  to  transact  buHiness  and  bind  the  corporation;  2.  If 
the  appointment  of  inspectors  in  this  case  was  void,  the  voters  hav- 
ing attended  the  election  and  acquiesced  in  the  appointment, 
such  election  was  good  because  inspectors,  though  proper,  are 
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DoteBsentiol  to  the  yaLidity  of  an  election;  3.  The  inspectors 
acted  under  color  of  authority.  Hence  their  acts  were  valid  as 
to  third  persons:  9  Johns.  135;  7  Id.  549;  4.  If  it  were  ad- 
mitted that  the  hypothecated  stock  could  not  be  voted  on,  the 
irregularity  would  not  vitiate  the  election  unless  it  could  be 
shown  that  the  exclusion  of  those  votes  would  have  changed  the 
result:  Ex  parte  Murphy,  7  Cow.  153;  5.  There  can  be  no  hy- 
pothecation of  stock  by  mere  operation  of  a  by-law;  for  a  hy- 
pothecation must  be  conventional  entirely;  6.  Granting  that 
this  stock  was  hypothecated,  those  in  whose  names  it  stood 
might,  nevertheless,  vote  on  it,  because  there  was  no  transfer  of 
poeaesaion:  2  Bl.  Com.  159. 

By  CouBT.  The  affidavits  in  this  case  are  very  voluminous, 
and  disclose  the  utmost  fairness  throughout  the  proceedings  in 
question.  The  result  probably  accords  with  the  vrishes  of  those 
holding  a  decided  majority  of  the  votes.  But  these  are  con- 
siderations to  which  we  can  not  advert,  if  there  be  lawful  ground, 
however  strict  and  technical,  for  saying  the  election  was  irregu- 
lar. True  by  the  ninth  section  of  the  act  of  1825,  we  are  to 
make  such  order  and  give  such  relief  as  right  and  justice  may 
appear  to  require.  But  we  can  not  pronounce  on  this  right  and 
justice  arbitrarily.  The  statute  means  the  legal  rights  of  the 
parties. 

By  the  third  section  of  the  act  incorporating  this  company, 
the  stock,  property,  estate,  affairs  and  concerns  of  the  corpora- 
tion shall  be  managed  and  conducted  by  directors;  and  the 
fifteenth  section  is,  that  a  majority  present  at  a  regular  meeting 
shall  be  competent  to  decide  on  all  business  and  concerns  relat* 
ingto  the  corporation.  The  original  commissioners  declared 
that  the  number  of  directors  should  be  nine,  and  no  alteration 
has  since  taken  place  in  that  respect.  We  must,  therefore,  as- 
sume this  as  the  settled  and  definite  number.  Then  did  two  of 
that  number  constitute  a  board  for  the  purpose  of  doing  any  act 
regulating  the  election  ?  We  must  take  both  parties  as  assum- 
ing upon  these  papers  that  inspectors  were  necessary.  It  would 
be  violent  to  presume  that  the  corporation  intended  to  proceed 
without  so  usual,  not  to  say  necessar}',  organ  of  an  election* 
The  eleventh  section  of  the  act  of  1825  supposes  them  to  exist 
in  every  case.  It  was  the  business  of  the  directors,  as  officers  of 
the  company,  to  see  that  these  agents  were  properly  appointed* 
In  order  to  the  transaction  of  this  as  well  as  other  business^ 
there  must  be  a  competent  board.  Whether  we  are  to  regard 
this  as  an  electing  power,  or  as  part  of  the  business  of  the  direc- 
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tors  in  their  regulations  of  the  election,  and,  among  other  rega- 
lations,  a  designation  of  the  i^ersons  who  shall  receive  and  can- 
vass the  votes;  in  either  view  we  think  there  must,  at  least,  a 
majority  of  the  directors  be  present  to  constitute  a  board.  Some 
statutes  of  incorporation  declare  expressly  what  number  is 
necessaiy  to  make  a  board.  Not  so  here.  We  do  not  under- 
stand the  words,  ''a  majority  of  the  directors  present  shall  be 
competent,"  etc.,  in  the  fifteenth  section,  as  amounting  to  a  de- 
claration that  a  minority,  however  small,  may  decide.  It  leaves 
the  number  competent  to  a  quorum,  to  be  determined  by  the 
rules  of  the  common  law,  which  in  no  case  of  this  kind  is  satis- 
fied with  less  than  a  majority.  If  it  be  the  exercise  of  the  power 
to  make  by-laws,  rules,  or  regulations,  conferred  upon  them  by 
the  ninth  section  of  the  act  of  incorporation,  the  point  is  clear. 
They  are  prescribing  a  rule  of  conduct,  and  their  acts  are  in  the 
nature  of  legislation.  The  general  rule  also  is,  that  to  make  a 
quorum  of  a  select  and  definite  body  of  men  poBsessing  the 
power  to  elect,  a  majority  at  least  must  be  present;  and  then  a 
majority  of  the  quorum  may  decide.  Here  were  but  two  out  of 
nine  directors.  Not  being  a  majority,  the  election  must  be  set 
aside  on  that  ground.  The  distinction  is  between  a  corporate 
act  to  be  done  by  a  select  body,  and  one  to  be  performed  by  the 
constituent  members.  In  the  latter  case,  a  majority  of  those 
who  appear  may  act. 

Here  we  might  stop.  But  it  is  important  to  any  future  elec- 
tion, that  we  should  pronounce  on  the  right  to  vote  upon  what 
is  here  called  hypothecated  stock.  We  do  not  consider  it  such, 
in  virtue  of  the '  standing  by-law  which  is  admitted  to  exist 
under  the  tenth  section;  and  which  we  believe  is  very  common 
in  the  corporations  of  the  state.  Hypothecation  is  conventional, 
and  implies  the  power  of  rendering  the  subject  available  by 
way  of  sale,  to  satisfy  the  debt  on  default  of  payment  The 
stock  stood  on  the  transfer  books  in  the  name  of  the  voters. 
This  is  generally  conclusive  upon  the  inspectors;  and  we  con- 
sider it  so  in  the  case. 

But  we  do  not  hesitate  to  say  that,  in  a  clear  case  of  hypoth- 
ecation, the  pledger  may  vote.  The  possession  may  well  con- 
tiuue  with  him,  consistently  with  the  nature  of  the  contract; 
and  the  stock  remain  in  his  name.  Till  enforced,  and  the  title 
made  absolute  in  the  pledgee,  and  the  name  changed  on  the 
books,  he  should  be  received  to  vote.  It  is  a  question  between 
him  and  the  pledgee,  with  which  the  corporation  have  nothing 
to  do.    Ex  parte  Holmes  has  been  relied  on  as  govenung  tiiia 
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case;  but  there  the  shares  stood  in  the  names  of  persons  who 
were  trustees  for  the  corporation.  T-hej  were  designated  as 
trustees.  Literally,  they  might  have  Toted;  but  we  allowed  it 
to  be  shown  that  they  were  trustees.  To  give  the  transfer 
books  such  a  binding  effect  as  to  shut  out  all  inquiry  in  every 
case,  might  enable  the  directors  to  control  the  election  through 
the  funds  of  the  institution.  We  never  intended  by  that  de- 
cision to  open  an  inquiry  into  every  case  of  hypothecation. 

N.  B. — On  an  inquiry  by  the  counsel  for  the  present  acting 
directors,  whether  it  would  be  considered  lawful  for  the  in- 
spectors to  be  candidates  for  the  direction,  the  justices  an- 
swered in  the  affirmative. 

Bule:  '*  That  the  election  held  upon  the  third  day  of  July 
last,  for  nine  directors  of  the  XTtica  Insurance  Company,  be 
vacated  and  set  aside;  and  that  a  new  election  for  directors  of 
tile  said  company  be  held  pursuant  to  the  charter  and  by-laws 
of  the  said  company;  and  that  the  same  be  held  within  thirty 
days." 

Recoonized  as  Authoritt  on  the  following  points:  That  it  requires  a 
majority  of  a  select  and  definite  body  of  persons  to  constitnte  a  quoram: 
Pwple  T.  Walker,  2  Abb.  Pr.  425;  S.  C,  23  Barb.  308;  but  where  a  society 
or  corporation  is  composed  of  ^n  indefinite  number,  the  rule  of  the  common 
law  is,  that  a  majority  of  those  who  appear  at  a  regular  meeting  constitute  a 
body  competent  to  transact  business:  Field  v.  Field,  9  Wend.  403;  that  a 
corporation  has  no  concern  with  private  agreements  between  holders  of  its 
stock  and  third  persons:  Matter  qf  Long  Island  H,  E.  Co,,  19  Wend.  44; 
Matter  of  M.  ds  H.  H,  i?.  Co.,  Id.  146;  that  an  appointment  by  a  less  number 
of  persons  than  authorized  is  inoperative  in  a  direct  proceeding  to  vacate  such 
appointment,  but  the  appointees  may,  nevertheless,  be  officers  de  facto,  whose 
acts  will  be  good  against  collateral  attack:  People  v.  Cook,  14  Barb.  315,  per 
Cray,  J. ;  that  the  doctrine  as  to  ofiScers  de  facto  applies  only  in  favor  of 
third  persons,  and  not  in  a  direct  proceeding  to  try  the  title  of  such  officers  to 
their  offices:  People  v.  Albany  etc.  R.  R.  Co.,  55  Barb.  3S5;  S.  C.  1  Lans.  344; 
7  Abb.  Pr.  (K.  8.)  305;  that  a  pledgor  of  hypothecated  stock  may  vote 
thereon :  New  York  etc,  R.  R.  Co.  v.  Schuyler,  38  Barb.  542,  per  Ingraham,  J., 
aryiiemio. 


Stone  v.  Wood. 

[7  Oowm,  453.J 
Aqxrt  host  Ck>HTitAOT  m  THE  Princifal's  Name,  or  the  latter  will  not  be 

bound. 
AoKstT  MUST  Show  his  Principal  Liable  upon  a  contract  made  by  him  or 

he  will  be  himself  liable  thereon. 
Agsnt  Sigkiko  and  Sealing  a  Contract  in  his  own  Name  is  personally 
liable  thereon,  although  he  describe  himself  as  agent. 
Am.  Dbg.  Vol.  XYU— 34 
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CovESAST  on  a  chaiter-party  of  afireightment.  The  defendant 
craved  oyer,  and  the  instrument  was  set  out  on  the  record.  It 
purported  to  be  a  *'  charter-part j,  etc.,  indented,  etc.,  between 
Capt.  Gyles  P.  Stone,  part  owner  of  the  good  ketch  Oeorge,  etc. , 
whereof  Gyles  P.  Stone  is  at  present  master,  on  the  one  parfc, 
and  Timo  N.  Wood,  as  agents  of  J.  &  B.  Raymond."  The  pro- 
visions of  the  contract  are  not  necessary  to  be  stated.  It  referred 
to  Wood,  the  defendant,  "  as  agent"  throughout,  and  contained 
an  agreement  by  the  said  Wood,  "  as  agent,"  to  pay  a  certain 
sum  to  the  said  Stone,  in  full,  for  the  freight,  etc.  It  concluded 
as  follows:  **  To  the  true  and  faithful  performance,  etc.,  each  of 
the  parties  before  named  binds  and  obliges  himself,  his  execu- 
tors, etc.,  in  the  penal  sum,  etc. 

"  Tnfo  N.  Wood.  [i..  s.] 

"G.  P.  Stoot."     [i..  8.] 

The  breach  assigned  was  non-payment  of  the  moneys  stipu- 
lated to  be  paid  to  the  plaintiff.    Demurrer  and  joinder. 

B.  Sedgioiok,  for  the  demurrer. 

P.  A.  Jay,  contra. 

By  Court,  Sataoe,  C.  J.  The  question  is  whether  the  defend- 
ant is  liable  personally  on  this  contract.  That  J.  &  B.  Baymond 
are  not  liable  on  the  contract,  there  can  be  no  doubt.  When  an 
agent  or  attorney  contracts  on  behalf  of  his  principal,  he  must 
do  so  in  the  name  of  the  principal,  or  the  latter  is  not  bound: 
Combe's  case,  9  Co.  76,  77.  When  any  one  has  authority  to  do 
any  act  it  should  be  done  in  the  name  of  him  who  gives  the  au- 
thority, not  in  the  name  of  the  attorney.  All  the  subsequent 
cases  agree  in  the  law  as  thus  laid  down  by  Coke.  There  is  no 
contradiction  on  the  subject.  The  contract,  then,  not  being 
made  with  the  Baymonds,  is  it  obligatory  upon  the  defendant, 
or  is  it  merely  void  ? 

The  defendant  describes  himself  as  agent  of  J.  &  B.  Bay- 
mond. Had  the  contract  been  in  the  name  of  the  Baymonds, 
and  by  their  authority,  it  would  have  been  their  contract;  and 
there  would  have  been  no  liability  upon  the  agent. 

But  the  agent,  to  excuse  himself ,  should  show  a  liability  upon 
his  principal,  a  doctrine  which  has  been  often  recognized  by  this 
court:  13  Johns.  66;  19  Id.  63;  [RandaU  v.  Van  Vechien,  10  Am. 
Dec.  193];  1  Cowen,  536;  [Molt  v.  mcks,  13  Am.  Dec.  550].  A 
leading  case  on  this  subject  is  While  v.  Skinner,  13  Johns.  307 
[7  Am.  Dec.  381].     In  that  case  Piatt,  justice,  who  delivered  the 
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opinion  of  the  court,  fsajs:  "  The  defendant  represented  himself , 
and  assumed  to  act,  as  the  agent  of  the.  directors  of  the  manu- 
facturing company.  He  is  now  sued  in  his  private  individual 
capacity;  and  to  exonerate  himself  he  was  bound  to  aver  and 
prove  that  he  had  authority  to  seal  for  his  co-directors." 

There  are  many  cases  which  maintain  the  doctrine  that  re- 
course is  to  be  had  to  the  contract  itself  to  ascertain  whether 
credit  was  given  to  the  principal  or  agent;  and  whether  the  agent 
intended  to  become  personally  responsible.  Where  credit  is  given 
to  the  agent,  and  where  he  evidently  intended  to  be  personally 
responsible,  an  action  lies  against  him  in  his  individual  charac- 
ter: 15  Johns.  3;  1  T.  B.  181.  Whatever  authority  the  signer 
may  have  to  bind  another,  if  he  does  not  sign  as  agent  or  attor- 
ney, he  binds  himself,  and  no  other  person:  11  Mass.  29  [Stack- 
pole  V.  Arnold,  6  Am.  Dec.  150].  So  also  it  is  said:  '^  If  a  factor 
enter  into  a  charter-party  with  a  master  for  freightment,  the 
contract  obliges  him:"  MoUoy,  496;  2  Atk.  622.  Generally 
speaking,  an  agent  of  the  public,  who  contracts  in  his  public 
capacity,  is  not  personally  responsible;  but  no  doubt  the  con- 
tract may  be  so  drawn  as  to  make  him  liable  personally,  even  in 
that  case.  In  Hodgson  v.  Dexter,  1  Cranch,  345,  the  defendant 
covenanted  as  secretary  of  war,  for  himself  and  his  successors; 
but  the  defendant  in  this  case  binds  and  obliges  himself,  his  ex- 
ecutors and  administrators,.  There  is  no  covenant  on  behalf 
of  the  Raymonds  that  they  shall  pay,  but  that  the  defendant, 
as  their  agent,  will  pay.  The  words  "as  agent"  do  not  con- 
stitute the  defendant  the  agent  of  the  Baymonds.  At  most 
ibey  are  mere  description.  In  Appleton  v.  Binks,  5  East,  147, 
the  court  said  it  was  imposnible  to  contend  that  when  one 
covenants  for  another  he  is  not  bound  by  it,  the  covenant  being 
in  bis  own  name,  for  himself,  his  heirs,  etc. 

In  this  case  the  covenant  is  the  defendant's  own.  The  case 
of  Fronlin  v.  Small,  2  Ld.  Baym.  1418;  and  Str.  705,  is  supposed 
to  establish  the  doctrine  that  all  contracts  made  by  an  attorney 
in  his  own  name  are  void.  In  that  case  the  attorney  undertook 
to  lease  property  belonging  to  his  principal,  and  executed  the 
lease,  not  in  the  name  of  the  owner,  but  in  the  name  of  himself; 
showing  upon  the  face  of  the  instrument  that  it  conveyed  noth- 
ing. There  was,  therefore,  no  consideration  for  the  covenant 
to  pay  rent.  The  case  of  Bogert  v.  Bussey,  6  Johns.  94*,  was  de- 
cided on  the  same  principle.  The  attorneys  had  not  executed 
a  conveyance,  bat  obligated  themselves  to  do  an  act  which  they, 

1.  Bogart  ▼.  J>e  Bustejf,  6  Johns.  M. 
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and  all  parties  concerned,  knew  would  be  void.  The  instrument 
itself  was,  therefore,  held  void.  The  present  does  not  belong 
to  that  class  of  cases,  but  to  those  where  the  attorney  assumes  a 
persoilal  responsibility  in  relation  to  the  concerns  of  his  princi- 
pal, if  the  defendant  is  considered  an  attorney  for  the  fiay- 
znonds;  and  if  not,  then  the  covenant  is  clearly  his  own.  The 
plaintiff  is  entitled  to  judgment  on  the  demurrer,  with  leave  to 
amend. 
Eule  accordingly. 

Sutherland,  J.,  not  having  heard  the  argument,  gave  no 
opinion. 

Becognized  and  followed  as  authority  for  the  doctrine,  that  an  agent»  de- 
scribing himself  as  such,  bnt  not  signing  the  contract  in  the  name  of  his  prin- 
cipal, does  not  bind  the  principal  by  such  contract,  bnt  is  himself  personally 
liable  thereon,  in  Barker  v.  MecJianica*  Ins.  Co,^  3  Wend.  99;  Ouyon  v.  Lewia, 
7  Id.  30:  Spencer  v.  Field,  10  Id.  90;  Van  AUiynt  v.  Van  Slyek,  10  Barb.  3S5: 
DeWitt  Y.  Walton^  9  N.  Y.  575.  The  doctrine  of  the  principal  case  on  this 
point  is  approved  also  in  Evans  ▼.  Wells,  20  Wend.  338,  per  Edmonds,  sena- 
tor; Townsend  v.  Coming,  23  Id.  440;  Plumb  v.  MtOc,  19  Barb.  78;  sndBasi 
qf  Genessee  v.  Patcfiin  Bank,  19  N.  Y.  315.  The  addition  of  the  word  "agent,** 
"receiver,*'  or  the  like,  to  the  name  of  a  party,  is  regarded  in  law  as  merely 
descriptio  personal  WliUe  v.  Miles,  11  How.  Pr.  39.  The  fact  that  a  person  who 
signs  a  contract  is  not  mentioned  in  the  body  of  it  is  no  objection  to  bis  being 
bound  by  it:  Decker  v.  Judson^  16  K.  Y.  447,  per  Paige,  J.,  citing  the  prin- 
cipal case. 

That  a  deed  by  an  agent,  unless  signed  in  the  principal's  name,  does  not 
bind  him:  See  Locke  v.  Alexander,  11  Am.  Dec.  750,  and  cases  cited  in  the 
note  thereto.  Trustees  of  a  corporation,  signing  a  note  with  their  individual 
names,  and  alfixing  their  individual  seals,  are  personally  liable  thereon:  Jlb- 
Clure  V.  BenneU,  12  Am.  Dec.  223. 


AiNSLiB  V.  Wilson. 

[7  Oowxir,  662.] 

MoBTQAOS  NOT  pATMSMT.— A  mortgage  given  by  an  indoraer  to  aecaxe  ths 
indorsed  note  does  not  operate  as  payment,  nor  release  him  from  liability, 
although  it  contain  a  stipulation  against  his  personal  liability. 

Inpokseb  is  not  Affected  by  the  Maker's  Discharge  under  the  insdlveDt 
laws  of  this  state,  where  he  became  chargeable  on  the  note  before  sach 
discharge,  but  did  not  pay  the  debt  until  afterwards. 

First  Indobser  having  Paid  a  Second  Indorseb  a  part  of  the  debt  and 
procured  his  release  from  liability,  is  not  prohibited  from  rn^i¥»»Ai«|T|g  gn 
action  against  the  maker  by  the  fact  that  the  note  was  sabseqnently  soU 
and  indorsed  to  another,  who  executed  a  release  to  the  maker. 

Payment  bt  an  Indorser  bt  Conveyino  Land,  which  is  received  as  pay* 
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laent,  will  mpport  an  action  agaisfit  the  maker  for  money  laid  ont,  ez- 
perided,  etc 
PsoPEBTY'  Paid  or  Received  as  Monet  will  support  an  action  for  money 
had  and  received,  or  money  paid. 

Assumpsit  brought  by  the  payee  and  first  indorser  against  the 
maker  of  certain  notes.  The  declaration  contained  four  counts, 
alleging  in  various  forms  that  the  plaintiff,  having  become 
chargeable  as  indorser  on  the  said  notes  of  the  defendant,  had 
paid  one  thousand  two  hundred  dollars  thereon  to  John  and 
James  B.  Murray,  who  were  indorsees  and  holders  thereof.  The 
fifth  count  was  that  the  plaintiff,  being  liable  as  defendant 's 
surety  for  certain  debts,  at  his  request  conveyed  his  real  estate, 
valued  at  one  thousand  two  hundred  dollars,  in  payment  thereof. 
The  sixth  count  was  for  money  had  and  received,  and  money 
paid,  laid  out  and  expended. 

It  appeared  at  the  trial  at  the  circuit  that  on  April  12,  1817, 
the  defendant  executed  to  the  firm  of  Ainslie  &  Go. ,  of  whom 
the  plaintiff  was  one,  two  notes  for  two  thousand  and  fifty-nine 
dollars  and  thirty-five  cents  each,  payable  to  their  order,  at  six 
and  four  months,  respectively;  that  the  payees  indorsed  to 
Murray  and  son,  and  they  to  Isaac  Bronson,  and  that  payment 
was  regularly  demanded  at  maturity,  and  notice  given  to  the 
indorsers.  There  was  some  question  made  as  to  whether  the 
indorsement  to  Bronson  was  bona  fide  or  collusive.  On  March 
24, 1818,  the  plaintiff  executed  a  mortgage  on  certain  lots  to 
the  Murrays  to  indemnify  them  against  liability  on  the  said 
notes,  with  a  proviso  that  the  mortgagees  should  bring  no  action 
against  the  mor^gor  on  any  implied  covenaots  in  the  mort- 
gage, but  should  resort  to  the  mortgaged  premises  only  for  in- 
demnity. On  May  13,  1818,  the  Murrays  paid  Bronson  the 
amount  of  the  notes.  On  February  3,  1821,  the  plaintiff  re- 
leased to  the  Murrays  the  equity  of  redemption  in  said  mort- 
gaged premises,  the  Murrays  receiving  the  same  as  payment  of 
twelve  hundred  dollars  on  the  plaintiff's  indorsement,  and  re- 
leasing him  from  further  liability.  It  further  appeared  on  the 
trial  that  about  May  13,  1818,  the  Murrays  paid  the  amount  of 
the  notes  to  Bronson.  On  May  2,  1818,  the  defendant  was 
discharged  from  his  debts  under  the  insolvent  law  of  1813,  lud 
was  again  discharged  February  20,  1820,  under  the  act  to 
aholish  imprisonment  for  debt.  The  defendant  introduced  in 
evidence  a  bill  in  equity  duly  sworn  to  and  filed  by  the  plaintiff 
March  3,  1818,  against  the  Murrays  and  Bronson,  alleging, 
among  other  things,  that  on  January  24,  1818,  the  plaintiff 
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agreed  and  covenanted  with  the  Hurrays  to  convey  to  them 
certain  lots,  provided  that  within  two  days  from  that  time  they 
would  pay  him  three  hundred  dollars,  and  release  Ainslio  k 
Co.  from  their  indorsements;  and  farther  alleging  that  on 
January  28, 1818,  the  plaintiff  tendered  to  the  Hurrays  a  duly 
executed  conveyance  of  the  lots,  but  they  refused  to  receive  it, 
or  to  pay  the  three  hundred  dollars,  or  to  release  Ainslie  &  Co. 
as  inclorsers.  It  further  appeared  that  after  the  plaintiff  exe- 
cuted to  the  Murray s  the  above-mentioned  release  of  his  equity 
of  redemption  in  the  said  mortgaged  premises,  the  Mnrrays 
sold  the  notes  to  one  Hall,  who  released  the  defendant  from  all 
liability  thereon.  There  was  evidence  showing  that  the  lots 
mortgaged  were  subject  to  a  prior  mortgage,  and  there  was 
some  controversy  on  the  point  as  to  their  value. 

The  defendant  moved  for  a  nonsuit  against  the  plaintiff  on 
the  ground  that  the  said  mortgage  was  a  payment  constituting 
the  plaintiff  a  creditor  of  the  defendant,  and  this  being  before 
the  discbarge  in  insolvency,  the  claim  was  barred;  tiiat  the 
proof  varied  from  the  special  counts,  in  not  showing  any  per- 
sonal liability  on  the  plaintiff  when  he  released  the  equity  of 
redemption,  his  personal  liability  having  been  taken  away  by 
the  stipulation  in  the  mortgage,  and  that  the  money  counts  in 
the  declaration  were  not  sustained,  because  there  was  no  pay- 
ment of  money  by  the  plaintiff.  The  motion  was  overruled  by 
the  circuit  judge.  Verdict  for  the  plaintiff  for  eight  hundred 
and  four  dollars  and  forty-five  cents.  Motion  for  a  new  trial 
based  on  a  bill  of  exceptions  signed  by  the  judge. 

C.  Graham  and  O.  Oriffin,  for  the  defendant. 

B,  Sedgwick  and  D.  B,  Ogden,  contra. 

By  Court,  Woodwobth,  J.  There  is  no  sufficient  evidence  to 
impeach  the  transaction  between  the  Hurrays  and  Bronson,  as 
being  infraudem  legis,  or  done  with  intent  to  defeat  the  opera- 
tion of  the  defendant's  discharge.'  But  if  it  be  conceded  that 
the  transfer  to  Bronson  was  collusive,  and  that  the  Muzrays 
continued  to  be  the  real  holders  till  after  the  defendant's  dis- 
charge, it  will  not  defeat  the  plaintiff's  right  of  action,  provided 
that,  subsequent  to  the  discharge,  he,  as  first  indorser,  was 
liable  to  the  Murrays,  and  actually  made  the  payment  in  ques- 
tion. 

The  evidence  sought  to  be  derived  from  the  bill  in  equity,  I 
consider  as  irrelevant;  for  whatever  may  have  been  the  equity 
between  the  plaintiff  and  the  Murrays,  it  is  a  sufficient  answer 
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here  that  no  right  of  action  could  accrue  to  the  plaintiff  by  rea- 
son of  a  contract  which  was  not  carried  into  effect.  The  Mur- 
rajs  refused  to  recognize  the  alleged  agreement.  It  remained, 
therefore,  unexecuted,  and  for  this  cause  the  plaintiff  applied  to 
a  court  of  equity  for  relief. 

The  mortgage  was  a  security  merely,  not  a  payment,  and, 
therefore,  did  not  place  the  plaintiff  in  a  situation  to  demand 
anything  of  Wilson,  the  defendant.  H6  had  not,  then,  become 
a  creditor  of  the  defendant  by  taking  up  the  notes,  or  paying 
any  part,  at  the  time  of  the  discharge  under  the  insolvent  act  of 
1813,  and  could  not  be  barred  by  it.  Neither  was  the  covenant 
in  the  mortgage  an  exoneration  from  liability  as  indorser  of  the 
notes.  It  left  that  liability  as  it  found  it,  and  merely  provided 
•gainst  personal  responsibility  by  reason  of  the  mortgage,  evi- 
dently meaning  that  the  Murrays  should  avail  themselves  of 
nothing  more  than  the  lots. 

According  to  this  view,  the  plaintiff,  having  no  cause  of  action 
against  the  defendant,  at  either  of  the  times  when  he  was  dis* 
charged  under  the  insolvent  acts,  is  not  affected  by  them. 

The  plaintiff's  right  of  action,  then,  if  any,  arose  upon  his 
execution  of  his  deed  to  the  Murrays,  on  the  third  of  February, 
1821.  The  consideration  of  that  deed  was  expressed  at  one 
thousand  two  hundred  dollars,  and  it  was  received  in  payment 
of  so  much  of  the  notes;  that  sum  being  the  value  of  the  lots  as 
estimated  by  the  Murrays.  On  the  same  day  they  executed  to 
the  plaintiff  a  writing,  by  which,  for  the  consideration  of  this 
one  thousand  two  hundred  dollars,  they  released  him  from  all 
farther  liability  as  indorser.  The  remainder  due  on  the  notes 
constituted  a  valid  claim  in  favor  of  the  Murrays,  against  Wil- 
son, the  maker.  No  money  was  paid  as  the  consideration  of 
the  equity  of  redemption. 

Hall's  purchase  and  release  of  the  notes  to  the  maker,  is 
wholly  unimportant  in  respect  to  these  parties.  The  Murrays, 
having  received  one  thousand  two  hundred  dollars  of  the  in- 
dorser, discharged  his  liability  only,  and  consequently,  by  a 
transfer  of  notes  to  Hall,  he  acquired  the  right  of  calling  on 
the  maker  for  the  balance  remaining  due.  The  plaintiff's  right 
rests  on  the  claim  of  having  paid  the  one  thousand  two  hundred 
dollars  previously. 

There  is  some  question  whether  the  equity  of  redemption 
taken  subject  to  the  previous  mortgage,  was  equal  in  value  to 
the  one  thousand  two  hundred  dollars.  The  jury  found  eight 
hundred  and  four  dollars  and  forty-five  cents  only,  aud  from  the 
evidence,  I  think  they  were  warranted  in  finding  that  amount. 
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The  view  which  I  have  so  far  taken  of  the  case,  obviates  the 
objections  for  variance  between  the  special  counts  and  the  evi- 
dence. But  if  I  am  mistaken,  then  the  point  remains  to  be  con- 
sidered, whether  the  conveyance  of  land  by  a  surety,  to  satisfy 
the  money  debt  of  the  principal,  will  satisfy  the  money  counts. 
It  was  not  a  voluntary  payment,  for  the  plaintiff  was  liable  at 
the  time  to  be  prosecuted  Ity  the  Hurrays  on  the  notes.  He 
was  originally  liable,  and  continued  so  notwithstanding  the 
mortgage,  which  was  given  as  a  contiugent  security  to  indemnify 
the  Hurrays,  in  case  they  should  be  compelled  to  pay.  At  the 
same  time  the  Hurrays  were  not  the  holders  of  the  note;  but 
Bronson.  Whenever  the  indorser  pays  after  he  has  been  fixed, 
the  liability  of  the  maker  commences.  I  have  no  doubt  that,  aa 
the  conveyance  of  the  land  was  received  in  discharge  of  a  money 
debt  due  from  the  plaintiff,  it  is,  in  judgment  of  law,  to  be  con- 
sidered the  same  thing  as  if  the  plaintiff  had  actually  paid 
money.  The  Hurrays  received  it  as  money,  or  an  equivalent 
for  money.  They  had  the  right  of  electing.  To  the  defendant 
it  was  immaterial  whether  the  payment  was  made  in  one  way  or 
the  other.  If  an  agent  receives  property  for  his  principal,  and 
there  is  no  presumption  that  it  has  been  converted  into  money, 
the  action  for  money  had  and  received  will  not  lie;  but  if  the 
agent  appointed  to  collect  a  money  debt  should  accept  from  tbe 
debtor  in  extinguishment  property  as  money,  he  would  not  be 
permitted  to  question  this  form  of  action. 

I  am  not  aware  that  this  express  point  has  been  decided. 
The  authorities  cited  by  the  defendant's  counsel  do  not,  I  ax>- 
prehend,  apply  to  the  facts  before  us.  In  the  case  of  Taylor  v. 
Higgins,  3  East,  170,  the  plaintiff  was  surety  for  the  defendant 
in  a  bond  before  his  discharge  under  an  insolvent  debtor's  act» 
and  was  afterwards  obliged  to  give  a  new  security  by  bond  and 
warranty  of  attorney.  It  was  held  that  the  new  security  could 
not  be  considered  as  so  much  money  paid  to  the  defendant's 
use.  In  the  case  of  Gumming  v.  Hockley  db  Fisher,  8  Johns.  202» 
the  same  doctrine  is  recognized.  The  question  was,  whether 
giving  a  bond  in  discharge  of  the  liability  of  the  plaintiffs  aa 
indorsers  of  two  negotiable  promissory  notes  drawn  by  the  de* 
fendants  was  to  be  considered  as  payment  of  money,  and  it 
was  held  to  be  no  payment;  that  the  obligation  to  pay  was  not 
the  same  thing  as  payment.  By  the  same  case,  it  seems  to  be 
admitted  that  the  giving  of  the  negotiable  paper  would  be  con* 
sidered  equivalent  to  the  payment  of  money;  for  otherwise  a 
party  might  be  obliged  to  pay  a  debt  twice,  if  the  paper  should 
pass  into  the  hands  of  an  innocent  indorsee.    These  cases  go 
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Teiy  satisfactorily  to  show  that  the  giving  of  the  mortgage  by 
the  plaintiff  did  not  give  him  a  right  of  action,  but  leave  the 
question,  whether  actual  payment  by  the  conveyance  of  land  is 
sufficient  to  maintain  the  money  count,  undecided.  And  although 
it  is  said  it  must  appear  that  money  was  actually  advanced, 
the  expression  is  to  be  understood  that  nothing  short  of  actual 
payment  will  support  the  count.  The  mere  extinguishment  of 
the  original  liability  by  way  of  new  security  will  not  avail.  In 
the  case  of  Bandall  y.  Bich,  11  Mass.  494,  this  question  has 
been  considered.  A  negotiable  promissory  note  was  indorsed 
to  a  lessor,  as  collateral  security  for  the  rent  of  the  premises. 
The  lessor  commenced  an  action  on  the  note,  and  caused  an 
execution  to  be  levied  on  the  debtor's  land.  In  an  action  by  the 
lessee  for  money  had  and  received^  he  was  held  entitled  to  re- 
cover the  balance  of  the  note,  after  deducting  the  rent  in  arrear. 
The  court  observed,  that  ''the  satisfaction  of  the  execution 
oaght  to  be  considered  as  a  payment  of  the  debt  in  money,  and 
although  land  is  talcen,  it  is  taken  at  money's  worth;  and  the 
debt,  which  might  have  been  exacted  in  money  at  all  events,  has 
been  discharged." 

My  opinion  is  that  the  motion  for  a  new  trial  be  denied. 

Motion  denied. 

SuTHSBLAin),  J.,  not  having  heard   the  argument,  gave  no 
opinion. 


Frequently  Citeb  and  Relied  On  as  an  authority  for  the  general  doc- 
trine that  where  land,  or  any  other  property  or  thing,  is  conveyed  and  re- 
ceived as  payment  in  lien  of  money,  in  the  case  of  sureties,  indorsers,  or 
others,  a  count  for  money  paid  or  money  had  and  received,  will  be  supported: 
SietoaH  v.  Conner,  9  Ak.  813;  JIuckabee  v.  May,  14  Id.  267;  Pitdjidd  v. 
Haight,  27  Conn.  40;  Gordon  v.  Camp,  2  Fla.  428;  Marine  Bank  v.  Rush* 
more,  28  Id.  477;  Ilelvey  v.  Board  of  CommiHsione.rs,  6  Blackf.  318;  Knee* 
land  V.  Fuller,  51  Me.  521;  Lord  v.  Staples,  23  N.  H.  457;  Matliewaon  v. 
Powder  Works,  44  Id.  292;  Hoyt  v.  Iloyt,  16  N.  J.  L.  144;  Allen  v.  Browji, 
44  N.  Y.  233,  per  Hunt,  C;  Van  Ostrand  v.  Reed,  1  Wend.  430;  Bonne y  v. 
Setly,  2  Id.  482;  Lewis  v.  Lozee^  3  Id.  82;  Gilchrist  v.  Cunningham,  8  Id.  644; 
Rodman  v.  Hedden,  10  Id.  601;  McCrea  v.  Purmort,  16  Id.  477,  i?er  Cowen, 
J.;  Clark  t.  FairehUd,  22  Id.  584;  Gregory  v.  Mack,  3  Hill,  384;  Artcher  v. 
McDufie^  5  Barb.  155;  Reals  v.  -See,  10  Pa.  St.  60;  GroshoUz  v.  Stifd,  4 
Phila.  16;  PraU  v.  Trumek,  2  Pittsb.  293;  HuleU  v.  Soullard,  26  Vt.  298; 
Barrett  v.  Koeller,  5  Biss.  42.  The  case  is  also  referred  to  as  authority  on 
the  following  points:  That  to  support  an  action  for  money  had  and  received, 
it  is  only  necessary  to  prove  the  plaintiff's  title  and  the  defendant's  posses- 
sion: MerehaMLif  Bank  t.  Rawls,  7  Ga.  196;  that  the  holder  of  negotiable 
note,  whether  by  delivery  or  indorsement,  is  entitled  to  recover  on  the  money 
ooonts:  Fraser  v.  Carpenter,  2  McLean,  237;  that  an  indorser  may,  if  the 
exigeni^  of  business  requires  it,  take  up  a  bill  or  note  and  prosecute  the 
prior  pa^ias  to  it,  one  or  all:  Corey  v.   White,  3  Barb.  13. 


1S38  Aykab  i;.  Beebs.  [New  Tork, 


•imm:*: 


Atmab  t;. 

[7Oown,T09.] 

CoNSiDBRinov  OF  A  BiLL  IS  NOT  Matkrial  to  the  qaertkm,  whether  there 

WM  due  dfligenoe  in  preeeDting  it,  if  it  appears  prinia/ade  to  have  btea 

drawn  for  a  lawful  consideration. 
Btu.  Payablb  a  CKRTAnr  Pkriod  attsb  Siort  shoald  be  praeented  for  ao- 

oeptance  in  a  reasonable  time,  to  chaige  the  drawer. 
What  is  Bsasonablb  Timk  is  a  QussnoN  of  Law  when  there  is  no  die- 

pote  abont  facts. 
Whebb  a  Bill  has  kot  been  Negotiated,  lees  latitude  is  allowed,  as  to 

time  for  presentment,  than  where  it  has  been  pnt  in  circulation. 
•QoBsnoN  OF  DcTB  DnJOENCB  AS  to  Pbebehticent  depends  npon  the  facts 

of  each  particnlar  case. 
SicKinsss  OF  Payee,  who  is  to  be  the  bearer  of  a  bill,  he  being  at  a  distance 

from  the  drawee,  and  disabled  by  such  sickness  from  presenting  it»  will 

excuse  some  delay. 
TwxNTT-NnrB  Days  after  Date  do  not  oonstitnte  nnreaeonable  delay  in 

presenting  a  bill  payable  three  days  after  sight,  where  the  payee,  being 

the  bearer,  is  at  a  distance  of  three  hundred  miles  from  the  drawee,  and 

IB  prevented  by  severe  illness  from  presenting  it  sooner. 
Vnorbstakdimo  that  Payee  is  to  be  the  Bearer  of  each  a  bill  may  be 

proved,  for  the  porpose  of  explaining  delay  in  presenting  it 

Assumpsit  against  the  drawer  of  an  inland  bill  of  exchange. 
The  bill  was  drawn  by  the  defendant,  dated  at  New  York,  De- 
<3einb6r  12,  1822,  directed  to  Abbott  &  Co.,  of  Bicbmond,  Vir- 
ginia, and  payable  to  the  order  of  John  Bassett  three  days  after 
«igbt,  and  was  indorsed  by  John  Bassett  to  Qeorge  W.  Bassett, 
And  by  him  to  the  plaintiffs;  but  it  was  admitted  that  John  Bas- 
.sett  was  still  the  real  owner,  and  that  the  action  was  for  his 
l)enefit.  The  bill  was  presented  for  acceptance  January  10, 
1823,  but  the  drawees  declined  to  accept  it,  when  it  was  pro- 
tested for  non-acceptance,  and  notice  given  to  the  drawer.  It 
was  presented  for  payment,  January  14, 1823,  protested  for  non- 
payment, and  notice  thereof  given.  Evidence  was  offered  by 
the  plaintiffs  as  to  the  consideration  of  the  bill,  and  also  to  ex- 
plain the  delay  in  presenting  it,  etc.^  but  it  was  rejected  by  the 
judge  at  the  circuit.  The  nature  of  the  evidence  sufficiently  ap- 
pears from  the  opinion.  The  circuit  judge  nonsuited  the  plaint- 
iffs.   Motion  to  set  aside  the  nonsuit,  and  for  a  new  triaL 

J.  Anihon,  for  the  plaintiffs. 

Clisbee  and  O,  Griffin^  contra. 

By  Court,  Woodwobth,  J.  Evidence  was  offered  at  the  truJ 
to  prove  that  the  payee  was  a  farmer  in  Virginia,  and   had 
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brought  to  the  city  of  New  York  a  cargo  of  wheat,  which  the 
defendant  had  sold;  and  that  the  bill  was  given  for  the  balance 
of  the  net  proceeds.  This  was  objected  to,  and  overruled  by 
the  jadge.  The  decision  was  correct.  The  bill  not  appearing 
to  have  been  drawn  for  an  unlawful  consideration,  but  prima 
facie^  for  a  valid  one,  the  defendant  was  liable  as  drawer,  in 
case  of  a  demand  within  a  reasonable  time,  and  non-payment, 
accompanied  with  notice  to  the  drawer.  It  is  on  this  ground 
that  the  right  to  charge  the  defendant  is  claimed ;  and,  there- 
fore, whether  the  bill  was  given  for  the  consideration  stated,  or 
any  other  good  cause,  the  result  would  not  be  varied. 

It  appeared  in  evidence,  that  on  the  tenth  of  January,  1823, 
the  bill  was  presented  for  acceptance,  which  was  refused;  and 
on  the  same  day,  notice  of  non-acceptance  was  sent  by  mail  to 
the  defendant. 

On  the  fourteenth  of  January,  1823,  the  bill  "was  presented 
for  payment.  It  was  not  paid,  but  protested  for  non-payment. 
Abbott  &  Co.,  the  drawees,  failed  to  meet  their  engagements  on 
the  day  the  bill  was  presented,  and  were  supposed  to  be  insol- 
vent. John  Bassett,  the  payee,  resided  at  Hanover,  about 
twenty  miles  from  Richmond,  Virginia.  When  he  returned 
home  from  New  York,  which  was  between  the  first  and  sixth  of 
January,  1823,  he  had  the  draft  in  his  possession.  The  delay 
in  presenting  the  bill  after  Bassett  returned,  was  in  consequence 
of  ill  health.  In  traveling  from  New  York  directly  to  his  resi- 
dence in  Hanover,  the  distance  is  about  twenty  miles  less  than 
to  pass  through  Bichmond. 

The  defendant  moved  for  a  nonsuit,  which  the  judge  said  he 
should  order,  unless  further  evidence  was  produced. 

The  plaintiff  then  proved  that  the  payee  was  in  New  York  in 
December,  1822;  and  had  dealings  with  the  defendant,  who 
had  funds  of  his  in  his  hands.  That  he  was  in  the  defendant's 
counting-room  on  the  thirteenth  of  December,  1822,  and  said 
he  intended  to  depart  for  his  residence  on  the  fourteenth.  He 
was  then  laboring  under  a  bad  cold  and  asthma. 

The*  plaintiff  offered  to  prove  that  it  was  understood  between 
the  parties  that  the  payee  was  to  carry  the  bill,  with  him;  but 
the  evidence  was  excluded. 

The  counsel  for  the  plaintiffs  insisted  on  their  right  to  go  to 
the  jury,  on  the  ground  that  the  question  of  due  diligCDce  was 
for  ihmt  consideration,  under  the  direction  of  the  judge;  but  he 
decided  that  it  was  a  question  for  the  court,  when  the  facts  are 
not  disputed;  and  ordered  a  nonsuit. 
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It  will  be  conceded  that  if  a  presentation  for  acceptance  w&b 
not  made  within  a  reasonable  time,  and  notice  given  of  non-ac- 
ceptance, the  defendant  is  discharged.  The  material  questions, 
then,  are:  1.  Is  the  court  to  decide  whether  there  has  been 
reasonable  diligence,  or  is  it  the  tight  of  the  jury?  2.  If  the  latter, 
then  a  new  trial  must  be  granted,  because  the  question  has  not 
been  disposed  of  by  the  proper  forum.  But  if  the  former, 
then  we  are  called  on  to  decide  whether,  under  the  circum* 
stances,  the  delay  was  unreasonable. 

It  is  scarcely  necessary  to  remark  on  the  importance  of  cer- 
tainty to  the  commercial  world,  in  all  questions  relating  to  bills 
or  notes;  and  it  is  equally  obvious  that  if  the  jury  are  to  de- 
cide on  this  question,  conclusions  may  be  expected  to  vary  on 
substantially  the  same  state  of  facts.  I  should  be  unwilling  to 
sanction  such  a  doctrine,  unless  required  by  a  well  settled 
course  of  decisions.  I  am  aware  of  no  exceptions  to  the  rule, 
that  when  there  is  no  dispute  about  facts,  it  is  the  business  of 
the  law  to  declare  what  shall  be  their  effect.  A  bill,  payable  a 
certain  number  of  days  after  sight,  is  analogous  to  a  promissory 
note  payable  on  demand,  so  far  as  respects  the  use  of  due  dili- 
gence. In  both  cases,  an  unreasonable  delay  will  exonerate;  in 
the  former  an  indorser,  in  the  latter  a  drawer.  These  cases  are 
distinguished  from  notes  or  bills  having  a  certain  number  of 
days  to  run.  There,  by  repeated  adjudications,  the  law  has 
accurately  defined  within  what  time  a  demand  shall  be  made, 
and  notice  given.  The  omission  to  pursue  the  course  pre- 
scribed is  at  the  peril  of  the  holder.  The  question  of  reason- 
able diligence  does  not  seem  to  be  open.  Anything  constitut- 
ing a  legal  excuse  in  such  a  case,  must  generally  be  derived 
from  the  act  of  the  party  to  be  charged,  showing  that  he  has 
directly  or  impliedly  consented  to  release  the  rule  regulating 
demand  and  notice.  With  respect  to  bills  payable  after  sight, 
or  ^otes  on  demand,  when  the  action  is  to  charge  the  drawer  or 
indorser,  no  specific  general  rule,  so  far  as  I  can  discover,  hav- 
ing been  laid  down  in  the  books,  other  than  that  reasonable 
diligence  must  be  used,  we  can  not  expect  to  find  anything 
more  than  decisions  on  particular  cases,  upon  questions  whether 
they  constitute  reasonable  diligence  or  not.  So  far  as  they  go, 
the  law  may  be  considered  as  reduced  to  certainty;  and  a  sim- 
ilar rule  will  be  applicable  to  similar  cases.  But  when  a  new  case 
arises,  where  the  facts  are  essentially  variant,  the  court  are  then 
to  resort  to  the  general  principle;  and  adjudge  whether  the 
new  case  is  fairly  within  its  operation.     Indeed,  it  is  apparent 


Oct  1827.}  Atmab  v.  Beebs.  541 

that  a  rale  limiting  the  demaud^  in  all  cases,  to  a  certain  num- 
ber of  days,  on  bills  after  sight,  and  notes  on  demand,  would 
be  arbitrary  and  inconsistent  with  a  consideration  of  the  question 
of  due  diligence,  which  implies  the  exercise  of  some  discretion, 
Tarjing  according  to  the  features  of  each  particular  case.  The 
discretion  to  be  exercised  is  a  legal  one,  goTerned  by  the  prin- 
ciple that  reasonable  diligence  shall  be  used;  and  disposing  of 
the  question  presented  by  the  given  case,  according  to  the  just 
principles  resulting  from  the  rules.  If  this  is  not  a  mistiJcen 
view,  it  will  be  seen  how  foreign  the  question  is  from  the  duties 
of  a  jury,  who  are  to  pronounce  on  facts  only,  unless  the  law 
and  the  fact  are  so  blended  that  they  must  necessarily  pro- 
nounce on  both.  In  such  cases,  however,  they  can  not  usurp 
the  legitimate  power  of  the  court;  a  verdict  against  the  law 
arising  on  the  facts  found  by  them  being  liable  to  be  set  aside. 

On  this  question,  I  apprehend  our  courts  have  held  a  uniform 
language.  It  is  the  same  as  that  of  Lord  Mansfield,  in  Tindal 
V.  BrowTi,  1  T.  B.  163:  ''  What  is  reasonable  notice  is  partly  a 
question  of  fact, 'and  partly  a  question  of  law.  Wherever  a 
rule  can  be  laid  down  with  respect  to  this  reasonableness,  that 
should  be  decided  by  the  court,  and  adhered  to  for  the  sake  of 
certainty."  In  Furman  v.  Easbin,  2  Caines,  372,  the  court  say: 
"  What  is  a  reasonable  time  is  a  question  of  law,  if  the  facts 
be  agreed  on;"  the  rule  I  take  to  be  universally  applicable,  as 
well  to  bills  at  sight  as  others.  That  case  arose  on  a  note 
payable  on  demand.  Our  courts  have  adhered  to  this  rule.  In 
England,  it  is  admitted  to  be  fluctuating.  There  seems  to  have 
been  a  departure  from  the  doctrine  of  Lord  Mansfield;  for  in 
MuUman  v.  D'Eguino,  2  H.  Bl.  569,  Eyre,  0.  J.,  says:  *'  It  must 
always  be  for  the  jury  to  determine  whether  any  laches  is  im- 
putable to  the  plaintiff;"  and  in  Fry  v.  HUl,  7  Taun.  398,  it  is 
said  by  Gibbs,  C.  J. :  "It  would  be  a  question  for  the  jury, 
whether  there  has  been  a  default  to  present  the  bill  within  a 
reasonable  time."  The  rule  is  commented  on  in  Darbishire  v. 
Parker ,  6  East,  3;  and  not  definitely  settled. 

Tlie  remarks  of  Lord  O.  J.  Willes  in  Bell  v.  Wardell,  Willes, 
204,  where  a  custom  was  pleaded  for  the  inhabitants  of  a  town 
to  walk  and  ride  over  a  certain  close  at  all  reasonable  times, 
were,  that  what  was  deemed  a  reasonable  time  was  considered 
to  be  a  question  of  law  arising  out  of  all  the  circumstances.  He 
observes  the  court  were  the  proper  judges;  "  for  what  is  con- 
trary to  reason  can  not  be  consonant  to  law,  which  is  founded 
on  reason;  and,  therefore,  the  reasonableness  in  these  and  the 
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like  cases  depends  on  the  law,  and  is  to  be  decided  by  the 
judges." 

The  rule  rests  on  this  ground  with  us,  and  ought  not  to  be 
disturbed. 

The  next  question  is,  Has  there  been  unreasonable  delay  ? 

In  the  case  of  Bobinson  y.  Ames,  20  Johns.  146  [11  Am.  Dec. 
259],  the  action  was  against  the  defendant  as  drawer  of  a  bill  of 
exchange  in  Georgia,  dated  the  sixth  of  March,  1819,  upon 
Townsend  and  White,  in  New  York,  payable  sixty  days  after 
sight  to  Starr  and  Boss  or  order;  by  whom  it  was  indorsed  to 
the  plaintiff.  The  bill  was  presented  for  acceptance  on  the 
twentieth  of  May,  1819,  which  was  refused  and  notice  given. 
One  question  was,  whether  the  bill  was  presented  in  due  time. 
The  question  was  ably  examined  by  Chief  Justice  Spencer.  He 
observes  that  where  a  bill  of  exchange  has  been  drawn  payable 
at  sight,  or  any  specified  number  of  days  after  sight,  there  is  oo 
definite  or  fixed  rule  when  the  bill  shall  be  presented  for  ac- 
ceptance other  than  this:  that  due  diligence  must  be  used,  and 
that  with  respect  to  such  bills,  and  particularly  where  they  are 
negotiated  by  the  payee,  there  is  much  more  latitude  as  to  the 
time  of  presentment  than  where  the  bill  has  a  fixed  period  of 
payment. 

The  bill  in  this  case  was  not  negotiated,  or  put  into  circula- 
tion by  the  payee,  although  it  was  indorsed  by  him.  He  did 
not  part  with  his  interest  in  the  bill;  and  therein  the  cases  are 
distinguishable.  Had  the  bill  been  put  in  circulation,  probably 
the  question  of  laches  could  not  have  arisen;  for,  in  the  case 
just  cited,  seventy-five  days  had  elapsed  before  presentment,  and 
yet  held  there  was  no  unreasonable  delay.  Although  less  lati- 
tude is  allowable  on  bills  not  negotiated,  yet  it  is  manifest  that 
some  indulgence  is  allowed;  and,  as  appears  from  the  case  of 
MuUman  v.  D'Eguino^  the  courts  had  been  very  cautious  in  fix- 
ing any  time  for  an  inland  bill,  payable  at  a  certain  period  after 
sight,  to  be  presented  for  acceptance.  This  difiiculty  must  al- 
ways exist,  when  it  is  considered  that  the  drawer  of  a  bill  pay- 
able after  sight  has  himself  fixed  no  period  for  presentment, 
but  left  it  to  be  governed  by  the  circumstances  of  the  case. 

In  the  case  of  Field  v.  Nickerson,  13  Mass.  131,  the  action  was 
by  the  indorsee  against  the  ii  dorser  of  a  note  payable  on  de- 
mand. A  delay  of  eight  months  was  held  unreasonable.  The 
court  considered  a  note  payable  on  demand  like  a  bill  payable 
at  sight;  that  in  the  latter  case  the  holder  must  present  his  bill 
for  acceptance  within  a  reasonable  time  in  order  to  chaige  the 
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drawer;  and  in  the  former,  the  indorsee  must  make  a  demand 
within  a  reasonable  time  in  order  to  charge  the  indorser;  that 
the  time  may  vary  according  to  the  circumstances  and  situationi 
of  the  parties.  The  same  rule  is  recognized  in  Losee  v.  Dunkin, 
7  Johns.  70  [5  Am.  Dec.  245].  It  was  held  in  that  case  thai 
there  is  no  precise  time  at  which  a  note  payable  on  demand  is 
to  he  deemed  dishonored.  Two  months  and  one  day  had 
elapsed  before  the  indorsement  was  made.  It  was  held  that 
the  maker  might  show  payment  to  the  payee.  The  decision 
seems  to  be  placed  on  the  ground  that  no  particular  circum* 
stances  were  disclosed  in  the  case;  and,  therefore,  they  could 
not  say  that  it  was  erroneous  to  let  in  the  defense.  In  Sice  v. 
Cunningham,  1  Gowen,  897,  this  court  held  that  what  is  a  rea- 
sonable time  is  a  question  of  law  to  be  decided  by  the  court;, 
and  that  five  months  was  an  unreasonable  delay  where  all  the^ 
parties  resided  in  the  same  city. 

If  no  particular  circumstances  had  been  stated  in  this  case,  I 
should  incline  to  think  there  was  unnecessary  delay;  but  eveik 
then,  it  may  be  observed  that  in  the  cases  reported,  where  the 
delay  was  held  unreasonable,  a  much  longer  time  had  inter- 
Tened.  Here  were  only  twenty-nine  days  intermediate  the  date^ 
and  presentment;  and  it  may  be  inferred  that  an  immediate 
transmission  of  the  bill  by  mail  was  not  contemplated.  The 
payee  resided  in  Virginia,  and  was  about  returning  immediately 
after  the  bill  was  drawn.  He  resided  within  twenty  miles  of 
the  drawee's.  It  is  more  reasonable  to  suppose  that  the  payee 
was  to  have  been  the  bearer  of  the  bill.  He  might  not  incline- 
to  risk  the  conveyance  by  the  mail,  or  transfer  the  bill  to  a  cor- 
respondent in  Bichmond;  or  he  may  not  have  known  a  proper 
person  to  whom  to  commit  the  trust.  Be  this  as  it  may,  it 
seems  to  me  that  in  the  payee's  situation  the  law  did  not  impose 
on  him  the  necessity  of  forwarding  by  mail,  or  sending  a  special 
agent. 

The  question,  then,  of  due  diligence  turns  on  the  particular 
circumstaoces  disclosed.  The  only  facts  of  importance  that 
enter  into  this  view  of  the  case  are  that  the  payee,  being  at  the 
distance,  say,  of  three  hundred  miles  or  more  from  Richmond » 
when  he  received  the  bUl,  was  at  the  time  afflicted  with  a  vio- 
leot  cough  and  asthma,  to  which  he  had  long  been  subject. 
George  W.  Bassett  testified  that  after  the  payee  had  returned 
home,  he  was  prevented  by  ill  health  from  presenting  the  bill; 
and  that  he  was  confined  to  his  house  by  sickness  between  the 
third  and  tenth  of  January,  1823,  having  a  violent  cold  ap^ 
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proaching  to  pleurisy.  From  the  state  of  his  health,  it  may  well 
be  presumed  that  he  was  retarded  in  his  journey.  If  he  left 
New  York  the  thirteenth  of  December,  and  arrived  at  home 
January  1st,  there  are  sixteen  days,  a  period  unnecessary  for  a 
man  in  health;  but  it  can  not  safely  be  affirmed  that  a  person 
laboring  under  a  severe  disease,  would  not  require  that  length 
of  time.  I  think  this  fact  is  a  sofficient  answer  to  the  objection 
of  unnecessary  delay  in  proceeding  from  New  York  to  Yij^inia. 
While  at  home  he  was  disabled  by  sickness,  and  within  a  few 
days  deputed  George  W.  Bassett  to  transact  the  business  for 
him.  I  can  not  say  he  delayed  unreasonably,  nor  can  I  impute 
laches  that  will  exonerate  the  drawer. 

Chitty,  in  his  treatise  on  Bills,  179,  or  Phil.  ed.  1821,  page 
212,  lays  down  the  rule  that  the  neglect  to  make  a  presentment 
at  a  proper  time  may  be  excused  by  illness,  or  other  reasonable 
cause  or  accident  not  attributable  to  misconduct  of  the  holder. 
All  the  authorities  admit  that  the  circumstances  of  the  case  may 
be  looked  into  and  considered;  and  if  so,  I  am  of  opinion  that 
in  this  case  there  are  no  sufficient  grounds  to  exonerate  the 
drawer. 

It  is  proper  to  add  that  the  evidence  offered  of  its  being 
understood  between  the  parties  that  the  payee  was  to  cany  the 
bill  with  him,  should  have  been  admitted.  If  there  was  such 
an  understanding,  it  goes  to  fortify  the  conclusion  that  there 
was  due  diligence,  inasmuch  as  it  waived  the  more  expeditious 
mode  of  conveyance  by  mail,  and  risked  the  delay  to  which  the 
payee  might  be  exposed. 

The  nonsuit  must  be  set  aside,  and  a  new  trial  granted;  the 
costs  to  abide  the  event. 

Motion  granted. 

SuTHEBLAND,  J.,  uot  havlug  heard   the  argument,  gaye  no 

opinion. 


IUasonablb  Tdcb,  whsn  a  QiTEsnoK  or  Law. — ^When  an  act  ii  required 
or  permitted  to  be  done  within  a  reasonable  time,  it  has  been  the  canae  of 
much  x>erplexity  to  the  courts  tx>  determine  whether  the  question,  "  Wha.t  is 
a  reasonable  time  ?  "  is  one  of  law  or  one  of  fact.  Undoubtedly  it  is  hi^ily 
desirable  that  the  court  should  decide  the  question  as  one  of  law,  where  it 
can  be  dune  without  trenching  upon  the  province  of  the  jory  in  determining 
mere  matters  of  fact,  in  order  to  secure  uniformity  and  certainty  in  the  ad- 
judication of  causes.  Besides,  the  question  seems,  in  its  very  nature,  to  be 
one  which  the  court  is  better  fitted  than  a  jury  to  decide.  "  Beaaonable 
time,"  says  Coke,  "shall  be  adjudged  by  the  discretion  of  the  josticea  before 
whom  the  cause  dependeth;  and  so  it  is  of  reasonable  fines,  cnstoms^  and 
services,  upon  the  true  state  of  the  case  depending  before  them;  for 
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ablenesB  in  these  cases  belongeth  to  the  knowledge  of  the  law,  and  therefore 
to  be  decided  by  the  jastices.  Quam  longum  esse  debet  non  definitur  in  jure^ 
sed  pendet  ex  discretione  justkiariorum.  •  *  *  Nothing  that  is  contrary 
to  reason  is  consonant  to  law:"  Co.  Lit.  56  b. 

The  great  difBcalty  is  that  this  question  is  generally  found  so  complicated 
with  the  peculiar  facts  of  each  case  that  it  is  often  impossible  to  separate  it, 
and  BO,  fium  necessity,  the  whole  matter  is  left  to  the  jury.  Where,  how- 
eTer,  from  the  simple,  clear,  and  undisputed  state  of  the  facts,  or  from  the 
similarity  of  the  case  to  others  which  have  been  decided,  the  court  can  de- 
termine the  question  as  it  does  other  legal  questions,  by  the  application  of 
settled  principles  and  general  and  uniform  rules,  it  ought  to  do  so.  The  rule 
is  well  stated  by  Mr.  Chief  Justice  Currey,  in  Luckhart  v.  Ogden^  30  CaL 
547,  where,  after  quoting  some  remarks  of  Starkie  on  Evidence  on  this  sub- 
ject, he  says: 

**  The  term,  reasonable  time,  is  a  technical  and  legal  expression,  which,  in 
the  abstract,  involves  matter  of  law  as  well  as  matter  of  fact.  Whenever 
any  rule  or  principle  of  law  applies  to  the  special  facta  proved  in  evidence, 
and  determines  their  legal  quality,  its  application  is  a  matter  of  law.  But 
whenever  the  special  facts  and  circumstances  are  such  that  the  court  cannot, 
by  the  aid  of  any  legal  rule  or  principle,  decide  upon  the  legal  q'lality  of  the 
facts,  it  is  necessary  that  the  jury  should  draw  the  inference  in  fact,  with 
reference  to  the  ordinary  course  and  practice  of  dealing,  and  the  general 
principles  of  morality  and  utility.  Where  the  law  itself  prescribes  what 
shall  be  considered  to  be  reasonable  time  in  respect  to  a  given  subject,  the 
question  is  one  of  law,  and  the  duty  of  the  jury  is  confined  to  finding  the 
simple  facts.  Where,  on  the  other  hand,  the  law  '  does  not,  by  the  opera- 
tion of  any  principle  or  established  rule,  decide  upon  the  legal  quality  of  the 
simple  facts,  or  res  gestce,  it  is  for  the  jury  to  draw  the  general  inference  of 
reasonable  or  unreasonable  in  point  of  fact.  In  such  cases,  the  legal  conclu- 
sion follows  the  inference  of  facts;  in  other  words,  the  question  as  to  reason* 
able  time,  etc.,  is  one  of  fact,  and  the  time  is  reasonable  or  unreasonable  in 
point  of  law,  according  to  the  finding  of  the  jury  in  point  of  fact:*  Starkie 
on  Ev.  774." 

The  rule  of  Starkie,  which  is  made  the  basis  of  this  opinion,  seems  not  to 
have  met  the  entire  approval  of  Shepley,  J.,  in  Howe  v.  Huntington,  16  Me, 
354.  After  referring  to  the  doctrine  of  Lord  Mansfield,  in  Tindal  v.  Brovm^ 
1  T.  B.  167,  as  quoted  in  the  principal  case,  Judge  Shepley  says: 

"Starkie  endeavors  to  state  the  distinction  between  the  duties  of  the  court 
and  of  the  jury,  in  deciding  upon  this  question,  and  says  where  the  law  does 
not,  by  the  operation  of  any  principle  or  established  rule,  decide  upon  the 
legal  quality  of  the  simple  facts,  it  is  for  the  jury  to  draw  the  general  infer- 
ence of  reasonable  or  unreasonable:  1  Stark.  Ev.  455.  It  is  obvious  that 
many  of  the  cases  would  not  be  found  to  conform  strictly  to  this  rule.  Its 
effect  would  be,  in  some  measure,  to  relieve  the  court,  while  it  would  hardly 
cany  out  the  design  of  Lord  Mansfield  in  having  rules  established  in  all 
practicable  cases  by  the  court,  for  the  purpose  of  affording  settled  rules  by 
which  to  be  governed.  It  has  evidently  been  tho  desire  of  the  courts  to  de- 
cide themselves,  where  they  could  do  so  upon  any  rule  which  might  become 
certain,  and  fnmish  a  precedent  for  future  cases.  And  it  is  in  this  way  that 
the  law  in  relation  to  demand  and  notice  upon  bills  and  promissory  notes  has 
become  so  well  defined  and  exact.  Where  there  is  no  certain  time  limited, 
within  which  or  from  which  the  act  is  to  be  done,  but  it  is  to  be  accommo- 
dated in  some  degree  to  the  interests  of  the  party  and  the  course  of  trade,  as 
Am.  Dso.  Vol.  XVII— 85 
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in  the  case  of  bills  at  sight  or  notes  on  demand;  or  where  it  may  in  soma 
measure  depend  upon  the  state  of  the  weather,  as  in  the  case  of  removal  of 
goods  distrained,  or  the  tithe  crop,  it  has  been  left  to  the  jary  to  decide  npoa 
each  case  as  it  arises.  Where  there  is  a  certain  epoch  after  which  the  »ct  is 
to  be  performed,  as  soon  as  it  may  be  conveniently,  without  regard  to  one** 
interest,  or  to  the  course  of  trade,  or  to  other  matters  not  within  the  control 
of  human  agency,  the  court  may  be  able  to  come  to  a  satisfactory  conclnsion 
for  itself,  without  the  assistance  of  a  jury." 

Another  statement  of  the  principles  by  which  the  nature  of  this  qaestion 
is  to  be  ascertained,  is  contained  in  the  opinion  of  Hubbard,  J.,  in  Spoor  t. 
Spooner,  12  Met.  284.     He  says: 

**  The  question  of  reasonable  diligence  in  relation  to  a  given  subject  is  often 
one  of  difficulty,  until,  from  the  frequent  recurrence  of  similar  facts  in  the 
trial  of  causes,  a  settled  rule  of  law  is  established,  as  in  questions  of  notice 
upon  bills  of  exchange  and  promissory  notes.  Lord  Mansfield  held  that 
'  what  is  reasonable  notice  is  partly  a  question  of  fact  and  partly  a  qaestion 
of  law.  It  may  depend,*  he  said,  '  in  some  measure  on  facta,  such  as  the  dis- 
tance at  which  the  parties  live  from  each  other,  the  course  of  the  post,  etc. 
But  whenever  a  rule  can  be  laid  down  with  respect  to  this  reasonableness, 
that  should  be  decided  by  the  court,  and  adhered  to  by  every  one,  for  the 
sake  of  certainty:'  Tindal  v.  Brown,  1  T.  R.  168.  So,  aJso,  as  to  contracts, 
where  something  is  to  be  performed,  and  the  contract  is  silent  on  the  subject, 
what  is  a  reasonable  time  for  its  performance  is  held  to  be  matter  of  law: 
Atwood  V.  Clark,  2  GreenL  249.  And  so,  where  the  facts  are  agreed,  reason- 
able  time  is  matter  of  law.  But  where  the  facts  are  controverted,  and  the 
motives  of  the  parties  are  involved  in  the  question,  there  reasonable  time  is 
a  question  for  the  jury:  ITiU  v.  Hobart,  16  Me.  164;  Ellis  v.  Tfiompgon,  3 
Mees.  &  W.  445.  In  the  case  at  bar,  the  facts  were  in  dispute,  and  the  con- 
duct of  the  several  parties  was  to  be  considered,  and  we  are  of  opinion  that 
the  question  of  the  plaintiffs  negligence,  under  all  the  circumstances  in  evi- 
dence, was  properly  submitted  to  the  jury." 

It  is  thus  seen  that  the  rule  of  decision  here  adopted  in  that  case  was 
practically  the  same  as  that  followed  in  the  other  cases  referred  ta  Indeed, 
it  will  be  observed  that  in  all  the  rules  which  have  been  laid  down  on  this 
subject,  the  essential  elements  are  the  same.  If  the  question  of  reasonable- 
ness of  time  in  any  particular  case  can  be  decided  according  to  settled  legtX 
principles,  without  passing  judgment  on  the  facts,  it  is  for  the  court  to  de- 
termine it;  otherwise,  it  must  be  left  to  the  jury,  with  proper  instructions. 

Application  of  Rule  to  Negotiable  Instruments. — ^The  question  as  to 
what  is  reasonable  time  arises  most  frequently  in  determining  whether  or  not 
there  has  been  due  diligence  used  with  respect  to  presentment  on  bills  and 
notes  payable  in  a  certain  number  of  days  after  sight  or  demand.  Although 
in  this  class  of  cases  the  question  is  sometimes  submitted  to  the  jury  as  one 
of  fcict,  the  courts  manifest  a  strong  inclination,  generally,  to  treat  it  as  one 
of  law  for  the  sake  of  that  uniformity  of  decision  which  is  so  necessary  in  all 
questions  of  commercial  law.  The  rule  laid  down  in  1  Parsons  on  Notes  and 
^  Bills,  340,  is  this:  "  Where  the  facts  are  few  and  simple,  and  the  acts  or  ad- 
missions of  parties  clear  and  unequivocal,  the  question  is  one  of  law  for  the 
court.  But  u'here  the  rights  and  liabilities  of  parties  on  contracts,  ami  a 
variety  of  transactions  and  dealings  arising  therefrom,  or  where  the  facts  aro 
contradictory  and  complicated,  it  is  a  question  for  the  jury  to  determine.** 

In  Mullkk  v.  liadakhmen,  28  Eng.  L.  &  Eq.  86,  Parke,  B.,  delivered  thi 
opinion  of  the  court,  speaks  of  this  question  as  a  mixed  one  of  law  and  fact 
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He  says:  "  In  some  foreign  nations,  it  is  provided  for  by  positive  enactments, 
fixing  the  times  of  presentment  with  reference  to  the  places  where  the  bill  is 
drawn,  and  where  the  drawee  resides,  as  in  the  French  Code  de  Commerce, 
hb.  1,  part  8,  sec.  11.  But  in  oar  law,  there  being  no  snch  fixed  limit  by  enact- 
ment, where  there  is  no  nsage  of  trade  to  fix  the  time,  it  has  long  been  ^tab- 
hshed  that  snch  bills  most  be  presented  in  a  reasonable  time;  which  is  a 
mixed  question  of  law  and  fact»  for  determination  of  jury,  with  the  assist- 
anoe  of  a  judge,  where  trial  by  jury  exists,  and  for  the  determination  of  the 
oonrt,  where  they  exercise,  as  they  do  in  Calcutta,  the  functions  of  a  jury, 
as  well  as  those  of  judges.     The  rule  is  adopted  for  want  of  a  better,  our  law 
not  defining  the  time  precisely."    To  the  same  effect  is  MtUish  v.  Rawdon^  9 
Bing.  423.     The  rule  laid  down  by  Bigelow,  J.,  in  Prtacott  Bank  v.   Cav* 
erlty^  7  Gray,  217,  is  very  similar  in  its  terms.     He  says:  "Ordinarily,  the 
question  whether  a  presentment  was  within  a  reasonable  time  is  a  mixed 
question  of  law  and  fact;  to  be  decided  by  the  jury  under  proper  instruc- 
tions from  the  court.     And  it  may  vary  very  much,  according  to  the  partic- 
ular circumstances  of  each  case.     If  the  facts  are  doubtful,  or  in  dispute,  it 
is  the  clear  duty  of  the  court  to  submit  them  to  the  jury.     But  when  they 
are  clear  and  uncontradicted,  then  it  is  competent  for  the  court  to  determine 
whether  the  reasonable  time  required  by  law  for  the  presentment  has  been 
exceeded  or  not:  Oilmore  v.  Wilbur,  12  Pick.  124;  Ilolbrook  v.  Burt,  22  Id. 
555;  Spoor  v.  Spooner,  12  Met.  285."    This  is  the  rule  adopted  by  Mr.  Dan- 
iel: 1  Dan.  on  Neg.  Inst.  sec.  466. 

Mr.  Byles,  speaking  on  this' subject,  says:  "What  is  a  reasonable  time 
seems  to  be  a  question  of  law:"  Byles  on  Bills,  163.  Mr.  Edwards,  also, 
says,  on  the  authority  of  the  principal  case  and  some  others  which  have  fol- 
lowed it,  that  in  New  York  "the  question  is  considered  one  of  law,  to  be 
decided  by  the  court;  and  where  the  facts  are  not  disputed,  this  seems  to  be 
the  general  doctrine  in  similar  cases:"  Edw.  on  BiUs,  391.  And  undoubtedly 
the  rule  laid  down  in  the  principal  case  on  this  point  has  been  generally  fol- 
lowed and  approved  by  the  New  York  courts:  Moluiwk  Bank  v.  Broderick, 
10  Wend.  304;  Oough  v.  Staats,  13  Id.  549;  SmUh  v.  Janes,  20  Id.  192;  EU- 
ing  V.  Brinekerkqf,  2  Hall,  459, 463;  Vantrot  v.  McCulloch,  2  Hilt.  272;  Mid- 
dleUmm  Bank  v.  Morris,  28  Barb.  616. 

In  Pennsylvania  the  cases  have  not  been  uniform.  In  Brenzer  v.  WigJU' 
man,  7  Watts  &  S.  264,  Sergeant  J.,  speaking  of  a  case  where  notice  of  dis- 
honor was  required  to  be  given  to  an  indorser  within  a  reasonable  time,  used 
the  following  language:  "  There  is  certainly  a  discrepancy  to  be  found  in  the 
reported  cases  in  this  state  on  the  question  whether  the  reasonableness  of 
notice  to  an  indorser  of  the  non-payment  of  the  promissory  note  or  bill  of 
exehange  is  a  question  for  the  court  or  for  the  jury;  and  the  same  remark 
may  be  made  on  the  older  cases  on  this  subject  in  many  of  the  other  states 
of  the  Union  and  in  England.  But  the  doctrine  seems  now  to  be  settled,  as 
a  rule  of  commercial  law,  that  where  the  facts  are  ascertained  or  undisputed, 
what  shall  constitute  due  diligence  in  communicating  notice  of  the  dishonor  of 
a  bill  or  note  is  matter  of  law:  Bank  of  Columbia  v.  Lawrence,  1  Pet.  578; 
A}pnar  v.  Beers,  7  Cow.  105;  8  Johns.  173;  11  Id.  231;  10  Mass.  84;  3  Marsh. 
264;  Chitty  on  Bills,  366.  And  of  late  this  court  has  adopted  the  same  prin- 
ciple, considering  it  of  the  first  importance  that  the  commercial  law  should 
be  everywhere  the  same." 

Mr.  Justice  Story,  in  Wallace  v.  Agry,  4  Mason,  345,  following  the  doc- 
trine of  MuUman  v,  D'Eguino,  2  H.  Bl.  565,  and  Fry  v.  HiU,  7  Taun.  397, 
referred  to  in  the  principal  case,  left  to  the  jury  the  question  of  what  was  a 
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reasonable  time  under  all  the  circumstances  for  the  presentment  of  a  bill  pay- 
able so  many  days  after  sight.  In  the  course  of  his  opinion  he  said:  "  What 
that  reasonable  time  is,  depends  upon  the  circumstances  of  each  particular 
case,  and  no  definite  rule  has  as  yet  been  laid  down,  or  indeed  can  be  laid 
down,  to  govern  all  cases.  The  question  is  a  question  of  fact  for  the  jury, 
and  not  of  law  for  the  abstract  decision  of  the  court  Such,  as  I  take  it,  is 
the  doctrine  of  the  authorities."  To  the  same  effect  is  Straher  ▼.  Oraham^  4 
Mees.  &  W.  721. 

The  prevailing  doctrine  is,  however,  that  the  question  is  a  mixed  one  of  Isv 
and  fact,  and  that  if  the  facts  are  admitted,  or  undisputed,  or  found  by  a 
special  verdict,  the  court  will  decide  what  is  a  reasonable  time  for  present- 
ment or  notice,  as  the  case  may  be,  but  if  the  determination  of  some  doubtful 
matters  of  fact  are  involved,  the  whole  question  will  be  left  to  the  jury  with 
appropriate  instructions:  Chitty  on  Bills,  369;  Haddueh  v.  Murray y  8  Am. 
Bee.  43;  Nashy,  Harrington,  16  Id.;  Chambers  v.  Hill,  26  Tex.  472;  NichoUx. 
Blachnore,  27  Id.  686;  Hotoe  v.  Huntington,  15  Me.  353;  Fernandez  v.  Leuris^ 
1  McCk)rd,  322;  Sussac  Bank  v.  Baldwin,  17  N.  J.  L.  (2  Harr.)  494;  Tnsttranct 
Co.  V.  Allen,  11  Mich.  606;  /ShtOe  v.  Bobins,  3  Car.  &  P.  8a 

Application  in  Other  Cases. — ^Where  a  contract  is  silent  as  to  when  a 
stipulated  act  is  to  be  performed  a  reasonable  time  is  generally  allowed  for  its 
performance,  and,  in  accordance  with  the  general  principle  above  discussed, 
the  question  as  to  what  is  a  reasonable  time  will  be  decided  by  the  court  if 
there  is  no  controversy  about  the  facts,  or  if  the  facts  have  been  found:  AU- 
wood  V.  Clark,  2  GreenL  249;  Howe  v.  Huntington,  15  Me.  350;  Blackwell  v. 
Fosters,  1  Met.  (Ky.)  88;  Porter  v.  Blood,  5  Pick.  54;  Morse  v,  Beliows,  7  N. 
H.  549.  But,  in  Ellis  v.  Thompson,  3  Mees.  &  W.  445,  it  was  left  to  the  jury 
to  say  whether  or  not  an  act  stipulated  in  a  contract  (no  time  being  specified 
for  its  performance)  had  been  performed  in  a  reasonable  time.  And  so  in 
Cocker  v.  Franklin  etc.  Co.,  3  Sumn.  532;  Henkle  v.  Smith,  21  HL  241;  Wilder 
V,  Sprague,  60  Me.  355. 

So,  where  a  reasonable  time  is  allowed  for  the  rescission  of  a  contract,  the 
question  as  to  what  is  a  reasonable  time,  is  a  question  of  law,  if  the  facta  ars 
not  disputed:  Holhrook  v.  Burt,  22  Pick.  555;  Kingsley  v.  WaUis,  14  Me.  57; 
Hill  V.  Hobart,  16  Id.  164.  But  where  there  is  a  controversy  about  the  faots 
the  question  is  for  the  jury  under  the  instructions  of  the  court:  Galling  t. 
Newt  a,  9  Ind.  577;  Hays  v.  Hays,  10  Rich.  421.  So  it  was  left  to  the  jury 
to  say,  in  Parker  v.  Palmer,  4  Bam.  &  Aid.  387,  whether  or  not  the  vendee 
of  goods  sold  by  sample  had  returned  them  within  a  reasonable  time  after  dis- 
covering that  they  did  not  correspond  with  the  sample. 

Other  cases,  in  which  the  question  of  reasonable  time  has  been  held  one  of 
law  fur  the  court,  are  the  following:  Where  notice  of  abandonment  for  a 
total  loss  was  given  by  the  assured  five  days  after  he  had  received  informA- 
tioD  of  it,  aud  the  delay  was  held  unreasonable:  Hunt  v.  Royal  Ex.  As*.  Co., 
5  Mail.  &  Sel.  47.  Where  the  question  was  as  to  the  time  allowed  to  a  tenant 
at  will  to  remove  his  family  and  goods:  ElUs  v.  Paige,  1  Pick.  43.  As  to  the 
time  allowed  to  a  patentee  to  file  a  disclaimer  of  an  improvement  included  in 
his  patent  of  which  he  docs  not  claim  to  be  the  author:  0*Beilly  v.  Moore^  15 
How.  ( (J.  S. )  121 ;  Seymour  v.  McCormick,  19  Id.  106.  So  where  the  queatiao 
was  as  to  whether  or  not  one  entitled  to  claim  letters  of  administration  hjul 
lost  his  precedence  by  delay:  Hughs  v.  Pipkin,  Phil,  Law.  (N.  C.)  4.  So 
where  the  question  was  as  to  the  time  allowed  to  one  to  act  on  a  parol  license 
the  facts  being  agreed:  Oilmore  v.  Wilbur,  12  Pick.  124. 

In  the  following  cases,  on  the  other  hand,  owing  to  controversy  about  fsct% 
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motioiis,  etc.,  the  qaestion  of  reasonablo  time  was  left  to  th»  jniy.  Where 
the  question  was  aa  to  the  time  that  tithe  com  should  be  left  on  thepremiaes 
for  compariaon  with  the  whole  com:  Taeey  v.  Hendom,  3  Bam.  &  G.  213.  So 
where  the  question  was  as  to  the  time  allowed  to  sell  goods  after  a  distress: 
PiU  V.  Shew,  4  Bam.  &  Aid.  208.  So,  where  it  was  claimed  in  defense  of  an 
action  broaght  for  carrying  away  the  plaintiff  against  his  will  on  the  defend- 
ant's Tessely  that  the  plaintiff  had  delayed  his  departure  from  the  vessel  an 
unreasonable  time  after  being  warned  that  she  was  about  to  sail:  Spoor  v. 
Spooner,  12  Met.  285. 

For  further  illustrations  of  this  subject,  see  Wells  on  Questions  of  Law  and 
Fact,  sec  161. 


GoBHAM  V.  Gale. 

[7  OowEH,  739.] 

NoncB  TO  Pboducs  a  Paper  at  the  trial  is  not  sufiBcient  to  let  in  parol 
proof,  unless  served  on  the  attomey  before  the  term,  where  the  paper  is 
at  the  i»rty's  residence  at  a  distance  from  the  court. 

PliAiimFP's  Attorney  has  Power  to  Direct  the  Shbrivv  as  to  the  time 
and  manner  of  enforcing  execution. 

fiHXRiFr  ExECUTiNO  A  Beed  OS  A  Sale  BY  HIS  Befuty  docs  uot  becomo 
liable  for  money  received  by  the  deputy  upon  such  sale,  pursuant  to  an 
arran^ment  with  the  plaintiff's  attomey  out  of  the  usual  course,  of 
which  the  sheriff  is  not  shown  to  have  had  auy  knowledge. 

Crzdit  on  Sberift's  Sales  is  unknown  to  the  law. 

SnBBR  tbr  Shbrifv  or  Deputy  may  Execute  a  Deed  on  a  sale  on  exe- 
cution made  by  the  latter. 

EzEcunoK  or  a  Deed  by  the  Sherifv  Affirms  nothing  more  in  such  m 
case  than  that  the  sale  was  made  in  the  usual  manner,  and  does  not 
make  him  liable  for  any  act  of  the  deputy  for  which  he  was  not  before 
liable,  particularly  where  the  action  for  such  act  was  commenced  before 
the  deed  was  executed. 

Sbkbiff  is  Liable  for  his  Dspttty's  Acts  only  in  the  ordinary  execution 
of  his  office;  hence,  he  is  not  liable  for  acts  performed  by  the  deputy  out 
of  the  usual  course,  under  instructions  from  the  plaintiff  or  his  attomey. 

SxTRETiES  OF  Dbpttty  ARE  RESPONSIBLE  ouly  for  his  defaults  in  his  official 
duties. 

Wherb  the  Sheriff  has  no  Bedrbss  against  the  deputy  or  his  sureties, 
he  ought  not  to  be  liable  for  the  deputy's  acts. 

Assumpsit  for  money  had  and  received,  brought  against  the 
defendant,  late  sheriff  of  Washington  county,  to  recover  money 
received  by  one  Stevens,  his  deputy,  on  a  sale  under  a,Ji./a,  in 
the  plaintiff's  favor,  against  William  and  James  Getty.  At  the 
trial,  the  plaintiff  proved  that  on  the  afternoon  of  the  first  day 
of  the  circuit,  his  attomey  served  on  the  defendant's  attorney  a 
notice  to  produce  the  fi,  fa.  against  the  Gettys  on  the  trial,  or 
its  contents  would  be  proved  by  parol;  and  that  on  the  third  day 
of  the  circuit,  the  defendant  admitted  that  the  Ji»/a.  was  at  his 
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residence,  about  twenty  miles  from  tlie  court.  The  defendant 
objected  that  the  notice  was  insufficient  io  warrant  the  intro- 
duction of  parol  evidence,  but  the  objection  was  overruled. 
The  contents  of  the  fi.  fa.  were  proved  by  parol,  and  it  appeared 
that  it  was  made  returnable  the  first  Monday  in  August,  1822. 
It  further  appeared  that  Stevens,  the  defendant's  deputy,  had 
received  two  hundred  dollars  thereon,  which  he  had  promised 
to  pay,  bu£  had  not  paid.  Walter  Baleigh,  the  plaintiff's  attor- 
ney, testified  that  James  Getty  was  joined  in  the  judgment  as 
surety  for  William;  that  he,  Raleigh,  wrote  to  Stevens,  August 
20, 1822,  stating  that  James  Getty  had  proposed  to  bid  the 
amount  of  the  judgment  for  certain  land  of  William  Getty,  and 
to  pay  two  hundred  dollars  down,  and  the  rest  in  six  months; 
and  the  letter  contained  the  following  instructions:  "  If  Mr. 
Getty  pays  the  two  hundred  dollars  on  the  sale,  or  on  the  week 
following,  you  can  gi?e  him  a  receipt  for  that  sum,  to  be  exe- 
cuted when  the  residue  is  paid;  and  on  payment  of  the  balance, 
give  him  a  certificate,  that  is  to  say,  to  be  no  sale  completed 
until  the  residue  is  paid.  Your  terms  of  sale  will  be  cash  down, 
and,  of  course,  the  bargain  not  to  be  completed  until  the  whole 
amount  is  paid.  Mr.  Gorham  does  not  want  to  discharge  the 
judgment,  and  take  any  new  security  on  the  payment  of  two 
hundred  dollars,  but  to  have  it  stand  in  force  until  the  whole  ia 
satisfied;  but  is  willing  that  Getty  should  have  six  months  to 
pay  the  balance  over  two  hundred  dollars."  Mr.  Baleigh  also 
testified  that  the  plaintiff  informed  him,  before  the  letter  was 
written,  that  he  had  made  an  agreement  with  James  Getty  sub- 
stantially as  therein  stated,  and  directed  him  to  write  to  the 
sheriff  to  that  effect.  It  was  further  proved,  that  at  a  sale  made 
August  24, 1822,  James  Getty  bid  off  the  property  pursuant  to 
the  agreement,  and  paid  the  two  hundred  dollars  to  Stevens. 
The  defendant,  as  sheriff,  executed  a  deed  to  the  purchaser, 
November  24, 1825,  after  the  commencement  of  this  action,  which 
was  begun  in  February,  1823.  There  was  no  evidence  that  the 
defendant,  prior  to  the  making  of  said  deed,  had  any  knowledge 
of  the  arrangement  with  Getty,  or  of  the  instructions  to  Stevens; 
but  the  plaintiff's  attorney  testified  that  he  informed  the  de- 
fendant, by  letter,  in  December,  1822,  of  the  fact  that  Stevens 
had  received  the  said  two  hundred  dollars,  and  had  not  paid  it 
over.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court. 

2>.  Bussell,  for  the  plaintiff. 
S.  Stevens,  contra* 
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Sj  Court,  WooDWOBTHy  J.  In  February  term,  1826,  a  new 
trial  was  granted  in  this  cause,  after  a  verdict  for  the  plaintiff, 
on  facts  not  vazying  materiallj  from  the  present,  excepting  that 
tbese  additional  points  are  here  raised:  1.  As  to  the  admission 
of  parol  eyidence  to  prove  the  execution;  2.  That  on  the  last 
trial  there  appeared  a  variance  between  the  letter  of  instructions 
and  the  directions  given  by  the  plaintiff;  3.  That  the  sheriff 
executed  a  deed  of  the  premises. 

First,  then,  was  the  notice  to  produce  the  execution  given  in 
reasonable  time?  If  the  execution  had  been  in  the  sheriffs 
possession,  and  under  his  control  at  the  trial,  the  notice  would 
have  been  sufficient.  But  there  is  no  evidence  of  this;  nor  any 
presumption  that  when  he  left  home  he  took  with  him  evidence 
not  then  called  for;  and  which  it  was  necessary  for  the  plaintiff 
to  produce.  The  question  of  reasonable  notice  depends  on  the 
facts  disclosed.  I  do  not  think  that  at  the  circuit  one  party 
has  a  right  to  call  on  the  other  to  produce  documents,  the  pro- 
duction of  which  will  require  him  to  travel  a  distance  to  procure 
them;  and  when,  for  aught  that  appears,  during  the  interval 
the  cause  may  be  ordered  on  for  trial.  Besides,  it  was  un- 
reasonable to  impose  on  the  defendant  the  trouV  9  and  expense 
of  sending  for  a  paper,  which,  had  the  other  i  arty  exercised 
ordinaiy  diligence,  might  have  been  avoided.  If  the  execution 
was  really  a  necessary  part  of  the  plaintiff's  proof,  he  was  guilty 
of  laches  in  not  having  given  the  notice  somewhat  earlier.  No 
cause  is  assigned  for  the  omission;  and  under  the  circumstances 
the  parol  evidence  should  have  been  excluded. 

Secondly;  it  seems  to  me  that  whether  we  take  the  instruc- 
tions stated  by  Mr.  Baleigh,  or  the  letter  written  by  him,  there 
is  no  substantial  difference.  But  if  it  were  otherwise,  I  appre- 
hend it  was  competent  for  the  attorney  to  give  the  directions 
contained  in  his  letter;  and  that  his  client  was  bound  by  them. 
It  was  a  proceeding  in  the  progress  of  the  suit,  considered  bene- 
ficial to  the  parties  in  that  action;  and  within  the  scope  of  the 
authority  vested  in  the  attorney.  Although  he  can  not  enter  a 
retraxit,  Cro.  Jac.  211;  1  Bac.  Abr.  299,  or  discharge  a  defend- 
ant from  execution  without  payment,  2  Johns.  361;  10  Id.  220, 
he  may  and  ought  to  exercise  his  discretion  in  all  the  ordinary 
occurrences  which  take  place  in  relation  to  the  cause.  He  may 
make  stipulation,  waive  technical  advantages,  and  generally 
assume  the  control  of  the  action.  It  has  been  held  that  the 
attorney's  consent  to  stand  to  an  arbitration  will  bind  the  client: 
Carth,  412;    1  Salk.  70;   1  Bac.  Abr.  299.     So,  also,  where  the 
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attorney  entered  a  remiUet  damtxa  as  to  part,  and  took  judgment 
for  the  rest,  it  waa  held  regular;  and  that  this  need  not  be  bj 
the  plaintiff  in  person:  2  Ld.  Baym.  1142;  1  Salk.  89.  Indeed, 
it  is  stated  as  a  doubtful  point  in  Crary  v.  Tamer ^  6  Johns.  53 » 
whether  the  attorney  on  record  could  not  discharge  the  debt 
without  satisfaction.  The  court  say  that  to  him,  "  the  law 
necessarily  confides  a  pretty  enlarged  discretion  and  control 
OTer  the  suit."  The  instructions,  then,  were  binding  on  the 
plaintiff. 

Thirdly;  I  do  not  think  the  execution  of  the  deed  material. 
The  plaintiff  contends  that  this  is  an  affirmance  of  the  acts  of 
Stevens,  and,  therefore,  the  defendant  is  liable.  In  the  first 
place,  there  is  no  proof  to  show  that  the  defendant  had  any 
knowledge  of  the  facts  and  circumstances  relating  to  the 
arrangement  made  by  the  plaintiff  with  Stevens,  or  that  the 
sale  was  to  be  conducted  out  of  the  usual  course.  If,  there* 
fore,  independent  of  the  fact  that  a  deed  was  executed,  the  de- 
fendant was  not  liable,  knowledge  of  the  previous  proceedings 
before  he  executed  the  deed  ought  to  have  been  shown.  The 
act  of  executing  a  conveyance  is  the  ordinary  act  of  the  sheriff 
after  a  sale.  It  may  be  executed  either  by  the  sheriff  or  his 
deputy.  And  so  far  as  it  is  an  affirmation  of  anything,  it  is  that 
a  sale  has  been  made  in  the  usual  manner.  The  mere  execa- 
tion  of  the  deed  never  can  or  ought  to  be  considered  an  affirm- 
ance of  acts  for  which  the  sheriff  was  not  before  liable.  Besides, 
if  the  defendant  had  known  that  the  plaintiff  had  made  Stevens 
his  agent,  or  had  given  him  the  instructions  proved,  it  opposed 
no  ground  of  objection  to  the  execution  of  the  deed.  Between 
the  parties,  the  course  taken  was  perfectly  proper,  if  they  pre* 
ferred  it.  Whether  the  sale  was  in  the  ordinary  way,  or  under 
these  special  instructions,  a  deed  would  become  necessary  to 
be  executed  by  the  sheriff  or  his  deputy.  The  sheriff  only  re- 
quired to  be  convinced  that  a  sale  had  been  made,  the  execu* 
tion  satisfied,  and  that  James  Getty  was  entitled  to  a  deed. 
These  facts  are  undoubtedly  affirmed;  but  in  what  manner 
payment  was  made,  whether  to  the  plaintiff  or  his  attorney,  or 
to  a  special  agent,  or  whether  the  money  was  paid  under  circum- 
stances to  render  the  sheriff  liable  or  not,  are  questions  with 
which  the  deed  has  no  connection.  It  leaves  them  as  it  found 
them,  to  be  decided  upon  the  pre-existing  facts.  If,  however, 
the  deed  established  the  plaintiff's  right  to  recover,  then  thai 
right  did  not  exist  before  the  twenty-fourth  day  of  November, 
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1825,  the  day  of  its  date.  This  action  was  commenced  a  con- 
siderable time  before. 

The  only  remaining  question  is  as  to  the  legal  effect  of  the 
instructions  given  to  Stevens.  That  is  the  same  presented  on 
a  former  occasion.  We  then  held  that  a  sheriff  is  only  amena- 
ble for  the  acts  of  his  deputy  in  the  ordinary  execution  of  his 
office.  To  see  that  in  this  case  he  had  not  acted  in  that  man* 
ner,  but  must  be  considered  as  the  agent  of  the  plaintiff,  it  is 
only  necessary  to  look  at  the  instructions.  The  two  hundred 
dollars  were  not  to  be  credited  until  the  whole  was  paid.  Here 
is  a  departure;  for  payment  made  to  a  sheriff  is  a  satisfaction 
pro  tanio.  Six  months  were  allowed  to  pay  the  balance.  A 
credit  is  unknown  in  the  law  regulating  sheriff's  sales.  The 
judgment  was  to  stand  until  the  whole  was  paid;  whereas  by 
law,  in  the  ordinary  discharge  of  the  sheriff's  duties,  only  the 
part  unpaid  would  stand  in  force.  On  payment  of  the  balance, 
a  certificate  was  to  be  given.  By  the  statute  of  1820,  sess.  43, 
c.  184,  s.  1,  p.  167,  a  certificate  should  have  been  given  at  the 
time  of  sale,  and  a  duplicate  filed  within  ten  days  after.  It  will 
not,  I  think,  be  contended  that  here  was  not  a  departure  from 
the  duties  of  a  sheriff  in  the  regular  discharge  of  his  official 
business.  If  there  be  a  departure  by  the  deputy,  is  the  sheriff 
responsible  ?  No  proposition  is  clearer  than  that  the  sureties 
of  the  deputy  are  not  amenable  beyond  default  of  their  princi- 
pal in  his  official  duties.  The  conclusion  that  follows  is  that 
the  sheriff  ought  not  to  be  liable  for  the  acts  of  his  deputy,  un- 
less his  redress  against  the  deputy  and  his  sureties  is  unques- 
tionable. That  the  sheriff  is  only  answerable  civUiler  for  the 
malfeasance  or  nonfeasance  of  his  deputies,  in  the  duties  en- 
joined on  them  by  law,  is  well  settled  by  various  authorities:  4 
Mass.  63;  2  Esp.  591;  4  T.  B.  119. 

On  the  whole,  it  is  the  opinion  of  the  court  that  judgment  be 
entered  for  the  defendant. 

Judgment  for  the  defendant. 


Rbcoosized  as  AoTBOBrrr  ok  the  Following  Points:  That  notice  at  the 
trial  to  produce  a  paper  not  shown  to  be  in  the  party's  personal  possession, 
his  reoidence  being  at  a  distance  from  the  place  of  holding  court,  is  insuffi- 
cient: SUyry  v.  Patten^  3  Wend.  4S8;  that  an  attorney  has  power  under 
his  general  warrant  to  control  the  sheriff,  and  make  a  deputy  the  private 
agent  of  his  client:  WaUera  v.  Sykes,  22  Wend.  568;  Coming  v.  South- 
land, 3  Hill,  555;  that  an  attorney  has  full  power  to  control  the  suit 
during  its  progress,  and  while  this  power  ends  in  some  respects  on  the 
rendition  of  judgment^  yet  it  extends,  nevertheless,  to  issuing  execu- 
tion  and   directing  its  enforcement,    receiving  payment,    acknowledging 
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•atbfactioQ,  etc.:  LoveU  v.  Oraer,  1  Bos.  351;  Steward  v.  Biddleatm,  2 
If.  Y.  106;  Clark  v.  Rieharda,  3RD.  Smith,  96;  Lewis  v.  Woodrv^,  15 
How.  Pr.  543;  Ltuh  ▼.  Hastings,  I  Hill,  659;  Walradi  r.  Maynard,  3 
Barb.  587;  Ex  parte  Shumway,  4  Denio,  259;  that  a  sheriff  is  responaible  for 
the  acts  of  his  deputy  only  in  the  ordinary  line  of  his  official  dnty,  and  not 
for  acts  performed  outside  of  the  deputy's  usual  course  of  duty  by  the  plaint- 
iff's direction:  Acker  ▼.  Ledyard,  8  BarK  517;  Sheldon  r,  PaynSy  7  N.  Y.  458; 
8.  0.,  10  Id.  401;  that  the  sheriff  should  not  be  held  responsible  for  the  acta 
«l  his  deputy,  unless  his  redress  against  such  deputy  and  his  sureties  is  clear 
and  unquestionable:  MouUon  ▼.  Norton^  5  BarK  296;  and  that  a  principal** 
«aiification  of  his  agent's  unauthorized  act  will  not  relate  back  so  as  to  snp- 
port  an  action  therefor  previously  oommeooed:  Oiiberi  r.  Sharp,  2  Lana.  414| 
Oiss  ▼.  CoiOe,  32  Barb.  326. 
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Turner  v.  Child. 

f  1  DBTXBXtTZ'l  luw,  25, 133, 831.] 

AaiRT  DOB  ROT  Bkoohe  Exjscutor  db  son  Tort  hj  coUectiiig,  after  hii 
principal '■  death,  debts  dae  on  a  sale  made  by  him  in  the  principal 'a  life- 
time;  if  the  sale  is  made  after  the  death,  it  is  otherwise. 

CoLORASLB  AuTHosmr  TO  Intebmkddlb  with  Goods  of  a  decedent  does  not 
render  one  executor  de  son  tart. 

Act  iob  which  thx  Aosnt  is  Liable  to  thb  Admdostbatob  does  not 
make  him  ezecator  de  son  tort. 

KinrsiKO  Leavb  to  Add  a  Plea  after  the  cause  is  at  issue,  is  within  the 
discretion  of  the  court,  and,  therefore,  not  appealable. 

Cbidibilitt  of  £vidbnob»  whether  oral  or  written,  is  a  matter  for  the  jury 
to  decide. 

PabttReltiko  on  an  Aooount  for  the  purpose  of  claiming  a  credit,  must  ao* 
cept  it  as  a  whole,  though  he  may  contradict  or  disprove  it. 

8ub-aoeht  is  Executor  de  son  Tort,  When. — A  person  appointed  by  an 
•gent  to  sell  the  principal's  goods  and  to  collect  debts  due  him  beoomes 
an  executor  de  son  tort  if  he  continues  to  act  after  the  principal's  death 
and  notice  from  the  agent  that  the  agency  is  at  an  end. 

Executor  de  son  Tort  can  not  Retain  for  his  own  debt 

Absdmpsit  for  goods  sold,  charging  the  defendant  as  executor 
de  9on  tort  of  Francis  Child.  At  the  trial  below,  before  the  jury 
were  impaneled,  the  defendant  moyed,  on  affidayits,  for  leave  to 
add  a  plea  of  "  fully  administered/'  which  was  refused.  It  ap- 
peared that,  Francis  Child  having  removed  from  the  state,  the 
defendant,  as  his  agent^sold  the  said  Child's  property,  January 
3, 1823,  on  a  six  months'  credit;  that  after  Child's  death  on 
January  16, 1823,  the  defendant  collected  the  notes  given  at  the 
Bale,  and  that  an  administrator  had  been  duly  appointed.    Tt 
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further  appeared  that  the  plaintiff's  claim  against  the  deceased 
was  for  a  balance  on  an  account  due  from  the  said  deceased  to 
the  plaintiff  and  his  late  partner,  Young,  now  also  deceased. 
It  was  proved  that  the  account  was  drawn  up  in  the  presence, 
and  under  the  direction,  of  Young,  the  deceased  partner,  and 
that  Francis  Child  was  in  the  room  at  the  time;  but  it  did  not 
appear  that  the  account  was  presented  to,  or  approved  bj,  thr 
said  Child.  There  were  sundry  items  charged  in  the  said  account^ 
including  a  certain  wagon,  the  purchase  of  which  was  proved  bj 
the  plaintiff.  Certain  credits  also  appeared  on  the  account, 
which  showed  a  balance  against  Francis  Child;  but  the  amount 
of  the  credits  exceeded  the  value  of  the  wagon  referred  to,  and 
the  defendant,  therefore,  insisted  that,  as  the  wagon  was  the  only 
item  proved,  the  plaintiff  ought  not  to  recover. 

The  judge  charged  the  jury  that,  as  the  defendant's  agency 
was  revoked  by  Francis  Child 's  death,  his  subsequent  inter- 
meddling with  the  estate  rendered  him  liable  as  executor  de  son 
iort  to  creditors;  and  that  as  the  instructions  given  by  Youn^ 
when  the  account  was  drawn,  and  the  account  itself,  were  all 
one  transaction,  and  had  all  been  offered  in  evidence  as  one  con* 
nected  statement,  the  defendant  could  not  take  a  part  of  it  sep- 
arated from  the  rest  and  rely  upon  it.  Verdict  for  the  plaintiff. 
Rule  for  a  new  trial  discharged  and  judgment  on  the  verdict, 
from  which  the  defendant  appealed. 

Badger,  for  the  plaintiff. 

Nashy  for  the  defendant. 

Taylob,  C.  J.  This  case  having  been  submitted  without  align- 
ment, and  presenting  one  question  of  some  difficulty  and  of  no 
ordinary  occurrence,  I  have  examined  the  authorities  with  the 
view  of  ascertaining  the  principle  which  ought  to  govern  the  de- 
cision. 

The  principal  question  is,  whether  the  defendant,  having  col- 
lected debts  due  to  Francis  Child,  after  the  death  of  the  latter, 
though  incurred  for  property  sold  during  his  life-time  by  the  de- 
fendant, duly  authorized  for  that  purpose,  will  amount  to  such 
an  itxtermeddling  as  will  make  the  defendant  executor  of  his  own 
wrong. 

I  take  it  for  granted  that  the  sale,  being  made  in  the  life-time 
of  Francis,  was  properly  made  under  an  authority  from  him; 
but  the  cases  have  satisfied  my  mind  that  upon  the  death  of 
Francis,  all  further  power  conferred  by  the  agency  was  at  an  end; 
for  a  power  to  represent  another  can  only  continue  as  long  bb 
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thei^  is  some  one  to  be  represented.  Therefore,  a  letter  of  at- 
torney to  deliver  seisin  after  the  death  of  the  feoffor  is  void,  be- 
cause, upon  his  death,  the  lands  descend  to  his  heirs:  Go.  Litt. 
52  h,  and  for  a  similar  reason  a  power  to  collect  debts  after  the 
death  of  the  principal,  supposing  it  to  have  been  expressly 
granted,  which  it  was  not  in  this  case,  must  be  void,  because  the 
right  to  collect  the  debts  devolves  upon  the  executor  or  adminis- 
trator. In  like  manner,  the  payment  of  a  sailor's  wages  to  a  per- 
son having  the  power  of  attorney  to  receive  them,  has  been  held 
void  where  the  principal  was  dead  at  the  time  of  payment:  5 
Esp.  118.  And  what  appears  to  me  to  be  a  strong  case,  going 
far  beyond  the  one  under  consideration,  it  has  been  held  that  a 
power  of  attorney  given  to  a  creditor,  authorizing  him  to  receive 
a  debt  without  any  actual  appropriation  or  assignment  of  it,  is 
void  after  the  death  of  the  debtor,  although  the  latter  declared 
at  the  time  that  it  was  given  with  the  view  to  enable  the  cred- 
itor to  apply  the  money  received  toward  the  liquidation  of  his 
own  debt:  2  Yes.  &  Bea.  51. 

It  appears  to  me  that  if  any  case  can  decisively  show  the  in- 
flexible quality  of  the  rule  of  law,  that  all  authority  ceases  at 
the  death  of  the  principal,  this  case  does  show  it;  for  if  it  can- 
not be  relaxed  in  favor  of  a  creditor  whom  the  debtor  was 
desirous  to  secure,  and  to  secure  whom  he  did  everything  short 
of  an  actual  assignment  of  his  demand,  ought  it  to  be  relaxed 
in  favor  of  one  who  is  not  a  creditor?    Of  one  who,  when  he 
collected  the  money,  did  not  apply  it  to  the  payment  of  Francis 
Child's  debts,  or,  as  it  appears  from  the  case,  had  an  iiiit^ution 
to  do  so?     So  if  the  power  be  coupled  with  an  interest,  it  is  in- 
stantly revoked  by  the  death  of  the  grantor,  and  an  act  done 
under  it  afterwards,  though  bona  fide,  and  before  notice  of  the 
death  of  the  grantor,  is  a  nullity:  4  Campb.  272.     And  the  case 
in  2  T.  B.  97,  incontestably  shows  that  if  a  man  receive  the 
money  of  the  intestate  after  his  decease,  although  it  was  received 
according  to  an  order  in  his  life-time,  it  will  make  him  an  executor 
de  8on  tort.    If  it  be  an  express  power  to  sell  and  collect  money,  it 
is  revoked  by  the  death  of  the  grantor;  a  fortiori  it  must  be,  where 
the  power  to  collect  is  only  incidental  and  implied  from  the 
power  of  selling.    From  the  view  of  the  authorities,  it  results 
that  the  defendant  has  collected  the  debts  of  the  deceased  with- 
out legal  authority,  and,  I  think,  without  the  color  of  it;  and 
in  so  doing  has  announced  to  the  creditors  that  he  has  taken  upon 
himself  the  burden  of  administration;  he  has  made  this  announce- 
ment by  such  acts  as  are  the  usual  and  ordinary  indications  to 
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creditors  against  whom  they  are  to  bring  their  actions.  The 
law  says  that  Klight  circumstaDces  of  intermeddling  are  sufficient 
for  the  purpose  of  charging  a  man  as  executor  of  bis  own  wrong. 
The  cases  put  by  way  of  illustrating  this  rule  are  the  slightest 
imaginable,  and  such  as  can  lessen  the  value  of  the  estate,  or 
affect  the  interests  of  the  creditors,  but  in  the  most  inconsider- 
able degree.  But  collecting  the  debts  due  the  deceased  with- 
out paying  the  creditors  is  not  only  sweeping  away  the  fund 
which  the  law  has  appropriated  to  them,  but  is  also  the  least 
equivocal  act  a  man  can  do  who  desires  to  be  considered  as  ad- 
ministering; an  act,  too,  of  which  there  can  seldom  be  any  dif- 
ficulty of  proof. 

I  lay  no  stress  upon  the  circumstance  that  the  extent  of  the 
power  to  the  defendant  was  not  shown,  or  whether  he  was  au- 
thorized to  sell  upon  credit;  because,  upon  the  assumption  that 
the  power  of  attorney  was  as  broad  as  a  skillful  conveyancer 
could  make  it,  yet  nothing  that  I  can  perceive  in  the  case  will 
avert  the  consequence,  that  the  debts  due  for  the  things  sold, 
whether  by  specialty  or  single  contract,  became  ipso  facto,  on 
the  death  of  Francis  Child,  the  property  of  his  rightful  admin- 
istrator. 

The  refusal  of  permission  by  the  court  to  add  the  pleas,  was 
a  subject  within  its  discretion,  and  cannot  be  made  the  ground 
of  appeal:  Armstrong  v.  Wright,  1  Hawks,  93. 

The  evidence  relative  to  the  account  was  properly  left  to  the 
jury,  for  it  is  their  province,  in  a  court  of  law,  to  decide  what 
credit  is  to  be  attached  to  the  whole  or  part  of  any  statement, 
whether  oral  or  written:  Dougl.  781. 

The  general  rule  is,  that  if  a  party  relies  upon  an  account 
produced  for  the  purpose  of  claiming  credit,  the  account  must 
be  taken  altogether;  the  party  may,  indeed,  contradict  or  dis- 
prove it,  but  if  he  do  not,  it  is  evidence  to  the  jury:  6  Taun.  245. 

In  my  opinion,  there  was  no  error  in  the  charge  of  the  court, 
and  I  am  in  favor  of  affirming  the  judgment. 

The  whole  court  concurred  with  the  chief  justice  in  the  fore- 
going opinion,  except  on  the  point  as  to  the  liability  of  the  de- 
fendant as  executor  de  son  tort.  On  that  point  Henderson,  J., 
delivered  the  opinion  of  the  majority  in  favor  of  reversal,  aa 
follows: 

Henderson,  J.  I  am  of  opinion  that  the  collection  by  the 
defendant,  after  the  death  of  his  principal,  of  debts  due  on 
sales  made  by  him  as  agent  in  his  principal's  life*time,  does  not 
make  him  an  executor  of  his  own  wrong.    The  collection  of 
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the  money  has  a  reference  to  the  agency,  and  must  be  consid- 
ered as  the  completion  of  an  act,  proper  and  lawful  in  its  com- 
mencement; and  if  it  does  not  depend  on  the  strict  question  of 
right,  whether  the  agent  had  an  authority  to  make  the  collec- 
tion, a  colorable  one  will  do,  by  which  a  character  is  given  to 
the  transaction,  showing  that  it  was  not  done  as  an  executor, 
or  as  one  performing  the  will  of  the  deceased :  1  Esp.  335.  But 
I  am  rather  disposed  to  think  that  the  receipt  of  this  money  i» 
not  only  colorably  right,  but  actually  so,  and  that  a  payment 
made  by  the  purchaser,  without  directions  to  the  contrary,  is  a 
discharge  from  the  debt,  and  if  so,  it  is  not  an  officious  inter- 
meddling; for  it  would  be  strange  if  an  act  for  which  an  author- 
ity exists,  will  make  a  person  executor  of  his  own  wrong.  A 
sense  of  duty,  very  probably,  induced  the  collection  of  the 
money.  The  sale  was  made  by  the  defendant,  and  he  might 
hold  himself  bound  to  omit  no  reasonable  exertion  that  the 
proceeds  should  be  forthcoming  to  the  rightful  owner  when  he 
should  be  called  on  for  an  account  of  his  agency.  It  is  en- 
tirely unlike  the  case  of  Padget  v.  Priesi  &  Porter,  2  T.  R.  97, 
where  the  sale  was  made  after  the  principal's  death,  at  which 
time  the  authority  ceased.  If  the  debt  arising  from  the  sale 
had  depended  on  the  contract  of  sale  only,  it  is  not  to  be  ques- 
tioned but  that  the  rightful  administrator  could  have  recovered 
on  the  contract,  but  if  the  agent  had  taken  a  bond  or  note, 
payable  to  himself,  I  cannot  see  how  the  administrator,  or  any 
other  person  but  the  defendant,  could  have  enforced  payment; 
and  if  so,  there  cannot  be  the  least  pretense  of  charging  him 
as  an  executor  of  his  own  wrong. 

It  appears  also  that  there  is  an  administrator.  Of  course,  no 
act  for  which  the  defendant  is  responsible  to  the  administrator 
can  make  him  an  executor  of  his  own  wrong.  For  where  ad- 
ministration has  been  taken,  those  acts  only  which  subject  the 
agent,  not  to  the  action  of  the  rightful  administrator,  but  which 
interfere  with  the  estate  quoad  creditors,  render  him  liable  as 
an  executor  of  his  own  wrong,  as  if  he  takes  possession,  or 
even  has  possession,  of  goods  under  a  fraudulent  gift  from 
the  deceased,  this  makes  him  executor  de  son  tort,  for  it  does 
Qot  subject  him  to  the  action  of  the  rightful  administrator,  the 
gift  being  good  as  to  the  intestate  is  good  as  to  the  adminis- 
trator also,  but  it  is  void  as  to  creditors. 

Judgment  reversed,  and  a  new  trial  granted. 

A  new  trial  was  had  in  the  court  below  in  accordance  with  the 
foreg^g  decision,  when  it  appeared  that  there  was  no  rightful 
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personal  representative  of  Francis  Child;  that  the  defendant 
had  not  been  appointed  by  the  deceased  as  his  agent;  that  one 
Clancy  had  been  appointed  such  agent;  that  Clancy  authorized 
the  defendant  to  sell  the  property  of  the  said  Francis  on  credit, 
and  apply  the  proceeds  on  debts  due  the  defendant,  and  others 
for  which  he  was  responsible;  that  on  the  death  of  the  said 
Francis,  before  the  credit  expired,  Clancy  refused  to  interfere 
with  the  property,  and  so  notified  the  defendant;  but  that  the 
latter,  nevertheless,  collected  the  notes  taken  at  the  sale  to  an 
amount  larger  than  the  amount  due  him,  or  for  which  he  was 
responsible.  The  defendant  offered  to  show  that  Francis  Child 
when  he  left  the  state  took  away  certain  horses  belonging  to  the 
defendant,  but  the  evidence  was  rejected  as  irrelevant. 

Verdict  for  the  plaintiff.     Rule  for  a  new  trial  discharged,  and 
the  defendant  appealed. 

Badger,  for  the  plaintiff. 

Tfie  Attorney-general  and  Devereux,  for  the  defendant. 

Tatlob,  C.  J.  The  case  is  somewhat  different  in  its  ciroom- 
stances,  from  what  it  was  when  before  appealed  from,  for  it  now 
appears  that  there  was  no  rightful  administrator  on  the  effects 
of  Francis  Child.  It  follows  thence,  that  if  the  defendant  baa 
done  any  act  which  makes  him  liable  as  executor  de  son  tort,  the 
plaintiff  having  established  his  debt,  is  entitled  to  recover.  An- 
other feature  in  the  case  now  is,  that  Clancy  was  appointed  the 
attorney  in  fact  of  Francis,  and  that  the  defendant's  authority 
was  derived  under  this  agency.  Supposing,  therefore,  that  the 
attorney  was  authorized  to  collect  the  money  arising  from  the 
sale  after  the  death  of  his  principal,  yet  Clancy  renounced  the 
authority  after  hearing  of  the  death  of  F.  Child,  and  gave  notioe 
to  the  defendant  that  he  had  done  so;  but  after  this,  when  the 
defendant  was  without  a  shadow  of  authority,  he  collected 
money  belonging  to  the  estate.  This  makes  him  an  executor  de 
son  tort,  and  the  remaining  question  is,  whether  the  evidence  of 
F.  Child,  having  taken  away  horses  belonging  to  the  defendant, 
was  properly  rejected.  I  think  it  was  in  no  manner  connected 
with  the  fact  which  made  the  defendant  executor  de  scm  tori, 
viz.,  the  taking  into  his  possession  the  goods  of  his  brother, 
and  collecting  his  debts;  and  because,  if  the  defendant  meant  to 
rely  upon  it,  as  authorizing  him  to  retain  it  was  inadmissible. 
Such  an  executor  cannot  retain  for  his  own  debt;  otherwise 
there  would  be  a  struggle  among  creditors  to  obtain  posses- 
sion of  the  goods,  without  obtaining  administration.    If  he 
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pleads  a  retainer  to  satisfy  his  own  debt,  the  plaintiff  may  reply 
that  he  is  executor  de  son  tort:  Alexander  v.  Lane,  Yelv.  137. 
Nor  can  he  defend  himself  by  showing  that  he  has  paid  debts 
of  the  deceased  to  the  amount  of  what  he  has  received,  unless 
he  pleads  pZene  adminislravii:  WhUehaU  v.  Squire,  Carthew,  104. 
I  am  of  opinion  that  the  case  has  been  properly  decided,  and 
that  the  judgment  be  affirmed. 
By  CouBT.     Judgment  affirmed. 


EzECUTOB  Di  SON  ToBT— OoLOBABiiB  BiGHT. — In  McMorine  Y,  'Storey,  4 
Dot.  &  B.  189,  it  was  held  that  the  principle  of  the  foregoing  decision,  that 
one  intermeddling  with  a  decedent's  estate,  under  a  colorable  right,  does  nok 
become  executor  de  eon  tort,  did  not  apply  where  the  administrator  of  one 
who  was  chargeable  as  execntor  de  son  tort,  by  reason  of  his  being  a  fraudu- 
lent donee  of  certain  property  of  a  deceased  person,  took  possession  of  the 
property  as  such  administrator.  In  that  case,  it  appeared  that  the  plaintiff 
was  a  creditor  of  one  David  Davis,  deceased;  that  the  said  David  had  made  a 
fraadalent  transfer  of  certain  slaves  to  his  brother  Joseph,  and  that  Storey, 
the  defendant,  as  administrator  of  the  said  Joseph,  had  taken  possession  of 
the  slaves,  claiming  them  as  assets  of  his  intestate.  The  defendant  reUed 
upon  Turner  v.  Child,  to  sustain  the  position  that  he  was  not  liable  as  exec- 
utor de  eon  tort,  because  he  was  acting  under  a  color  of  right  in  the  prem- 
ises; but,  on  this  point,  Daniel,  J.,  speaking  for  the  court,  said:  '*The  coun- 
sel for  the  defendant  admits  that  if  Joseph  Davis  was  alive,  and  if  the  pres- 
ent plaintiff,  a  creditor  of  David,  had  sued  him,  he  could  have  recovered,  as 
Joseph  was  an  executor  de  eon  tort  of  David:  Osborne  v.  Moss,  7  Johns.  IGl 
[5  Am.  Dec.  252].  But  that  as  Joseph  died  in  possession  of  the  slaves,  Storey 
intermeddled  with  them  under  a  color  of  right,  as  administrator  of  Joseph. 
He  dted  the  case  of  Turner  v.  Child,  1  Dev.  25,  and  Williams  on  Ex'rs,  140. 
We  think  the  counsel's  references  are  not  in  point  for  him.  In  the  first, 
Samuel  Child  was  left  agent  by  Francis  Child,  to  sell  property  at  a  credit  of 
six  months,  and  collect  the  proceeds  of  the  sale.  He  sold,  and  before  the 
credit  was  out,  his  principal  died,  and  he,  having  possession  of  the  evidences 
of  the  debts,  proceeded  to  collect.  Two  of  the  judges  of  this  court,  against 
the  opinions  of  the  chief  justice  and  the  judge  who  tried  the  cause  in  the  su- 
perior court,  were  of  the  opinion  that  this  did  not  make  him  an  executor  de 
son  tort.  Samuel  Child  had  been  rightfully  put  into  the  possession  of  the  prop- 
erty, not  only  as  to  his  principal,  but  as  to  all  the  world.  But  Storey,  quoad 
the  claim  of  the  present  plaintiff,  had  no  right  to  intermeddle  with  the  slaves, 
by  force  of  the  letters  of  administration  on  the  estate  of  Joseph  granted  to 
him.  The  letters  granted  by  the  court  authorized  him  to  administer  the 
goods  and  chattels  that  lately  belonged  to  Joseph.  As  to  the  creditors  of 
David,  these  slaves  were  the  assets  of  David.  Storey  not  having  the  posses- 
sion, nor  any  legal  authority,  as  to  the  plaintiff,  to  take  possession  by  force 
of  his  character  of  administrator  of  Joseph,  is,  in  law,  a  wrong-doer  or  inter- 
meddler  with  those  assets  of  David  which  the  law  had  appropriated  to  the 
satisfaction  of  the  plaintiff's  debt." 

So,  in  Bailey  v.   Miller,  5  Ired.  444,  it  seems  to  have  been  thought,  on 

somewhat  similar  grounds,  that  one  receiving  goods  from  a  person  to  whom 

they  were  fraudulently  transferred  by  a  decedent  would  not  be  protected  by 

the  doctrine  of  the  principal  case,  unless  he  took  them  upon  a  bona  fide  pur« 
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chase,  or  as  a  bailee  of  the  donee  withoat  notice  of  the  frand.  In  that  case» 
the  defendant  claimed  to  hold  the  goods  with  which  he  was  aocnaed  of  inter- 
meddling for  his  grandson,  an  infant  in  arms,  under  a  deed  of  gift  to  the 
latter  from  his  deceased  father.  The  plaintifif  was  a  creditor  of  the  deceased 
as  to  whom  the  deed  was  fraudalent,  and  he  sought  to  charge  the  defendant 
as  executor  de  son  tort.  The  latter  claimed,  however,  that  his  possession  as 
agent  of  the  donee  was  under  color  of  right,  and  that  he  was,  therefore,  en- 
titled to  the  benefit  of  the  principle  laid  down  in  Turner  ▼.  Child^  On  this 
branch  of  the  case,  Ruffin,  C.  J.,  delivering  the  opinion  of  the  ooort,  said: 
*'  There  is  no  doubt  that  a  fraudulent  donee  is  liable  as  executor  of  his  own 
wrong:  Edwards  v.  Harben,  2  T.  R.  587.  But  it  is  said  that  although  that 
be  true,  yet  one  who  takes  possession  as  the  agent  of  the  fraudulent  donee, 
does  not  become  executor,  as  he  has  a  fair  color  for  his  poesesaion  which 
gives  a  character  to  it,  and  shows  that  he  did  not  intend  to  administer  the 
goods,  or  in  any  manner  to  treat  them  as  the  effects  of  the  deceased,  which  ia 
said  upon  the  authority  of  Turner  v.  Child,  1  Dev.  25.  That  case,  in  which 
the  doctrine  held  by  the  majority  of  the  court  seems  to  us  to  be  <;arned  to 
the  utmost  extreme,  does  not,  we  think,  apply  to  the  preeoit.  There  every- 
thing was  assumed  to  be  bonajide,  and  that  the  agent  continued  to  act  nnder 
a  sense  of  duty,  and  without  being  aware  that  the  authority  which  he  de- 
rived from  his  principal  ceased  at  his  death.  His  acts  had  a  lawfal  b^in- 
ning,  and  that  was  sufficient  to  excuse  him,  as  the  court  thou^t.  But  the 
contrary  is  the  case  here.  The  origin  and  continuance  of  the  defendant's 
possession  are  tainted  with  fraud,  and  without  color  of  authority  from  any 
one.  If,  indeed,  the  fraudulent  donee  disposes  of  the  goods  to  another,  who 
accepts  them  bona  fide  upon  a  purchase,  or  even  to  keep  for  the  donee,  the 
vendee  or  bailee  would  not  be  executor de«on  tort:  Com.  Dig.  Administrator, 
C.  But  that  is  because  there  is  apparently  no  wrong  in  any  one  in  that 
transaction,  and  the  possessor  has  no  reason  to  consider  the  goods  as  being 
of  the  estate  of  deceased.  *'  The  learned  judge  further  insisted  that  the 
defendant,  in  that  case,  had  not  been,  in  fact»  appointed  agents  and,  indeed, 
could  not  have  been  from  the  tender  years  of  the  pretended  principal,  bat 
that  he  had  officiously  and  without  authority  assumed  to  act  as  agent. 

The  principle  of  Turner  v.  ChUdf  was  approved  in  OulUxw  v.  Farmer^  71 
N.  C.  31,  where  it  was  held  that  agents  appointed  by  the  only  persona  who 
were  beneficially  interested  in  the  estate  of  an  intestate,  to  sell  the  property, 
etc.,  there  being  no  debts,  did  not  become  executors  de  son  tort  by  inter* 
meddling  with  the  property  before  the  appointment  of  an  administrator. 

An  agent  in  possession  of  funds  of  his  principal,  having  accepted  an  order 
drawn  thereon  by  the  principal,  does  not  become  executor  de  son  tort  by  pay- 
ing the  order  out  of  those  funds  after  the  principal's  death:  Debesse  v.  Napier, 
10  Am.  Dec.  658.  An  executor  de  son  tort  is  one  who  takes  pnasrwiifin  of 
the  goods  of  a  decedent  without  color  of  title;  if  he  has  color  of  titles  it  is 
otherwise:  Johnston  v.  iJunean,  14  Id.  54. 


State  v.  Bbown. 

[1  DxTXBBUX's  Law,  187.] 

Indictment  tor  Stealing  '*a  Parcel  of  Oats"  is  sufficiently  certain. 

Iin>icTMENT  charging  the  defendant  with  feloniouslj  stealing 
and  carrying  away  *•  a  parcel  of  oats."  Verdict  of  goiUy.    The 
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<lefendant  moved  in  arrest  of  judgment  on  the  ground  that  the 
property  stolen  was  not  described  with  sufficient  certainty. 
Motion  OYerruled  and  sentence  passed;  whereupon  the  defend- 
ant appealed. 

Aiiomey-general,  for  the  state. 

Ndiih,  for  the  defendant. 

By  Court,  Tatlob,  0.  J.  It  appears  to  me  that  the  article 
charged  to  be  stolen  is  described  with  convenient  certainty,  and 
comes  up  to  what  is  required  in  indictments  and  declarations, 
viz. :  certainty  to  a  certain  intent  in  general. 

Where  this  is  required,  everything  which  the  pleader  should 
have  stated,  most  be  expressly  alleged,  or  by  necessary  impli- 
cation be  included  in  what  is  alleged,  otherwise  it  will  be  pre- 
sumed against  him.  Now  "parcel"  signifies  a  part  of  the 
whole  taken  separately,  and  has  for  one  of  its  meanings,  "a 
small  bundle:"  Johnson's  Diet.  A  bundle  of  oats  is  the  term 
actually  employed,  because  oats  are  so  made  up  for  sale,  and 
other  purposes;  but  one  name  seems  scarcely  more  certain  than 
the  other.  It  is,  therefore,  distinguishable  from  the  cases  in 
the  books,  where  indictments  have  been  held  defective  for  un- 
certainty in  the  description  of  the  articles.  As  an  indictment 
for  stealing  the  goods  and  chattels  of  S.  S. ,  without  any  further 
specifications  of  them;  for  engrossing  a  great  quantity  of  straw 
and  hay,  or  divers  bundles  of  wheat,  without  showing  how 
much  of  each,  and  various  causes,  to  the  same  effect:  2  Haw. 
382.  Here  there  is  but  one  article,  and  the  quantity  of  that  so 
described  that  the  mind  can  not  hesitate  in  understanding  it. 
The  motion  to  arrest  the  judgment  should  be  overruled. 

Judgment  affirmed. 


State  i;.  Obbell. 

[1  DsTKBKUX'i  Law,  130.] 
IimiCTMENT  MUST  8TATB  THE  TiMS  when  an  offense  was  committed,  bat  the 

proof  need  not  be  confined  to  that  time;  it  is  only  necessary  to  show 

that  the  offense  was  committed  prior  to  the  finding  of  the  indictment. 
Iv  DsATH  DO  NOT  Ensub  WITHIN  A  Year  AND  A  Day  after  a  wound  is 

given,  the  law  will  presume  the  wound  did  not  cause  the  death. 
[hdicthent  for  Murder  must  Show  that  death  ensued  within  a  year  and 

a  day  after  the  wound,  or  it  will  be  fatally  defective. 
Ixdictmsnt  must  Show  that  Death  Occurred  in  the  County  or  it  will 

be  defective.     Per  Taylor,  C.  J. 

iNDXcniEirr  for  murder,  charging  the  wov*nd  to  have  been 
given  in  New  Hanover  county,  May  17,  1826,  and  that  the  de- 
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ceased  died  of  said  wound.  It  did  not  appear,  from  the  indict- 
ment, that  death  ensued  within  a  year  and  a  day  after  the 
wound  was  given,  or  that  the  death  occurred  in  the  county  of 
New  Hanover.  On  these  grounds,  after  a  verdict  for  the  state, 
the  prisoner's  counsel  moved  to  arrest  the  judgment.  The 
judgment  was  arrested  accordingly,  whereupon  an  appeal  was 

taken  on  behalf  of  the  state. 

• 

The  Adomey-general,  for  the  state,  submitted  the  cause  with- 
out argument. 

No  counsel  appeared  for  the  prisoner. 

Hendebson,  J.  All  the  authorities  tell  us  that  some  period 
of  time,  when  the  alleged  offense  was  committed,  must  be 
stated  in  the  indictment;  yet  the  very  same  authorities  most  ex- 
pressly inform  us  that  it  is  entirely  unimportant  to  confine  the 
proofs  of  the  commission  of  the  crime  to  the  day  charged;  all 
that  is  required  is  to  show  the  offense  was  committed  prior  to 
the  filing  of  the  bill  of  indictment.  Thus,  an  indictment  omit- 
ting to  state  any  time  when  an  offense  was  committed,  is  insuf- 
ficient; yet  if  the  bill  states  that  an  offense  was  committed,  as 
in  this  case,  on  the  seventeenth  day  of  May,  1826,  proof  of  an 
offense  committed  on  the  first  day  of  January,  1825,  will  sap- 
port  the  charge.  All  that  the  law  requires  is  that  an  offense 
prior  in  point  of  time  to  the  filing  of  the  bill  should  be  proved. 
But  it  is  our  business  to  declare  the  law  as  we  find  it  established 
by  the  lawmakers,  not  to  make  it  ourselves;  from  these  princi- 
ples it  necessarily  follows  that  we  must  not  understand  that  the 
mortal  wound  was  given  on  the  seventeenth  day  of  May,  1826. 
It  may  have  been  given  at  any  day  previous  to  the  finding  of 
the  bill,  for  such  proof  would  have  supported  the  charge  that  it 
was  given  on  that  day.  We  can  not,  therefore,  draw  any  aid 
from  the  time  laid  in  the  bill,  when  the  wound  was  given,  and 
by  comx^aring  that  time  with  the  filing  of  the  bill  show  that  the 
death  followed  within  one  year  and  a  day  from  the  time  the 
wound  was  given.  If  such  was  not  the  case,  that  is,  if  death 
did  not  take  place  within  a  year  and  a  day  of  the  time  of  receiv- 
ing the  wound,  the  law  draws  the  conclusion  that  it  was  not  the 
cause  of  death;  and  neither  the  court  nor  jury  can  draw  a  con- 
trary one.  It  not  appearing,  therefore,  upon  this  indictment 
when  the  death  happened,  and  as  it  may  have  been  more  than 
the  period  aforesaid  after  the  wound,  the  court  is  bound  to  say 
that  it  does  not  appear  to  them  that  the  defendant  has  been 
guilty  of  the  murder  of  the  deceased.    The  judgment,  therefore. 
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was  properly  arrested  in  the  court  below,  for  it  is  essential  thai 
it  shoald  appear  that  death  ensned  within  what  may  he  called 
the  prescribed  time. 

Taylor,  C.  J.  I  can  not  doubt  that  both  the  objections  to 
this  indictment  are  well  taken.  The  place  of  the  death  ought 
to  be  stated,  to  the  end  of  showing  that  the  offense  charged  is 
within  the  jurisdiction  of  the  court.  Though  the  rule  was  plain 
of  common  law,  that  murder,  in  common  with  other  offenses, 
must  be  inquired  into  in  the  county  wherein  it  was  committed, 
yet  it  was  doubted  whether  if  a  person  received  the  stroke  in 
one  county,  and  died  in  another,  the  offense  was  completed  in 
either.  The  statute  of  2  and  3,  Edw.  VI.,  provides,  however, 
that  the  trial  shall  be  in  the  county  where  the  death  happens, 
and  sapposing  that  statute  to  be  iu  force,  it  can  not  be  intended 
on  this  indictment  that  the  death  took  place  in  New  Hanover; 
for  aught  that  appears,  it  may  have  taken  place  out  of  the 
state. 

Nor  is  it  less  important  to  state  the  time  of  the  death,  in  or- 
der to  show  that  the  deceased  died  of  the  wound  given  her  by 
the  prisoner,  within  a  year  and  a  day  after  she  received  it.  For 
if  the  death  happened  beyond  that  time,  the  law  would  presume 
that  it  proceeded  from  some  other  cause  than  the  wound :  2 
Inst.  218.  For  these  reasons,  I  am  of  opinion  the  judgment 
should  be  arrested. 

Judgment  affirmed. 

Tqce  or  AH  Offense  Must  be  Stated  Definitely  in  an  indictment:  State 
T.  0,  S,t  4  Am.  Dec  724.  •  If  the  indictment  state  an  impossible  or  a  future 
day,  it  will  be  fatally  defective:  State  y.  Sexton^  14  Am.  Dec.  584. 


BuppERLOw  V.  Newsom. 

[1  Detsbsux's  Law,  208.] 

Tkrakt  is  Bound  by  ak  Estoppel  on  his  landlord  existing  before  the  tenant's 

title  is  derived. 
Wn)ow  is  Estopped  by  her  Husband's  Deed,  where  she  succeeds  to  his 

possession  without  any  allotment  of  dower,  she  being  tenant  to  the  heir 

who  is  estopped. 
Estoppel  in  Pais  Binding  a  Husband  binds  his  widow  also  with  respect  to 

land  of  which  she  succeeds  to  his  possession. 
Estoppel  is  Binding  upon  the  Jury  where  it  has  not  been  waived  by  the 

party  in  pleading,  and  a  finding  contrary  thereto  may  be  disregarded  by 

the  court. 
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Ejeotmemt.  Verdict  taken  below  for  the  plaintiff,  subject  to 
the  opinion  of  the  court  upon  the  following  facts:  One  Jess^ 
Webb,  being  in  possession  as  owner,  conveyed  the  premises  in 
fee  to  John  D.  Amis  March  16,  1817,  in  trust  to  sell  and  paj  a 
certain  debt  of  Webb  due  to  another,  if  Webb  should  fail  to 
pay  it.  Webb  paid  the  debt  and  procured  a  release  from  the 
creditor  of  all  claim  to  the  land.  No  sale  or  conveyance  was 
ever  made  by  John  D.  Amis.  Webb  continued  in  possession, 
and  on  September  30, 1820,  with  the  consent  of  his  late  creditor 
and  the  said  Amis,  sold  and  conveyed  to  the  plaintiff's  lessor  in 
fee  with  general  warranty,  but  remained  in  possession  and 
cultivated  the  land,  with  grantee's  consent,  though  without 
any  formal  lease,  until  his  death,  in  March,  1821.  The  de- 
ceased's widow  remained  in  possession  afterwards  with  the  rest 
of  his  family,  without  any  allotment  of  dower,  and  without  set- 
ting up  any  claim  except  that  derived  from  her  husband.  In 
November,  1823,  the  widow  intermarried  with  the  defendant 
Newsom,  who  entered  into  possession,  setting  up  no  title  except 
such  as  his  wife  had. 

It  was  agreed  that,  if  the  court  should  be  of  opinion,  upon 
these  facts,  that  the  defendant  was  estopped  to  set  up  the  out- 
standing title  of  Amis  to  defeat  the  action,  the  verdict  should 
stand,  otherwise  a  nonsuit  should  be  entered.  The  court  below 
gave  judgment  on  the  verdict  from  which  the  defendant  appealed. 

Seawell,  for  the  appellant. 

Badger,  contra. 

H£ND£BS0N,  J.  The  defendant  is  doubly  estopped  from  show- 
ing title  in  John  D.  Amis,  first  by  the  deed  of  Jesse  Webb  to 
tbo  lessor  of  the  plaintiff.  The  widow  is  estopped  by  her  baa- 
band's  deed,  for  she  is  tenant  to  the  heir  who  is  estopped,  and 
tbe  tenant  is  always  bound  by  an  estoppel  on  his  landlord,  when 
his  title  is  derived  after  it  arises.  She  is  also  estopped  by  mat- 
ter in  paw;  her  husband,  after  his  conveyance  to  the  lessor  of 
the  plaintiff,  occupied  the  lands  as  tenant  at  will  or  sufferance 
under  the  lessor;  he  could  not,  therefore,  dispute  his  landlord's 
title.  Upon  his  death  the  widow  succeeded  to  the  possession. 
accompanied  by  the  estoppel,  as  she  could  not  succeed  to  her 
husband's  possession  stripped  of  its  incidents;  one  of  which  was 
that  he  could  not  dispute  his  lessor's  title.  The  defendant, 
upon  his  marriage  with  the  widow,  succeeded  to  her  possession 
in  tbe  same  manner  in  which  she  held.  The  judge  was,  there- 
fore, correct  in  disregarding  the  facts  showing  title  in  John  D. 
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Amis,  and  although  it  is  said  that  a  jury  is  not  estopped,  but 
may  find  the  truth,  that  is  only  in  such  cases  where  the  party 
has  -waived  the  estoppel,  as  when,  having  an  opportunity  to  plead 
and  rely  on  it,  he  omits  to  do  so,  but  relies  on  the  real  fact: 
Trevivan  v.  LauyrencCy  1  Silk.  276.*  In  this  case,  from  the  na- 
ture of  the  action,  he  could  not  plead  it;  he  shall,  therefore, 
have  the  same  advantage  on  the  evidence  as  if  he  had  pleaded 
and  relied  on  it.  It  is  not  intended  to  impugn  the  rule,  that  in 
an  ejectment  the  lessor  of  the  plaintiff  recovers  by  the  strength 
of  his  own  title,  and  not  by  the  weakness  of  his  adversary's.  In 
this  case,  the  evidence  which  shows  his  title  to  be  weak,  to  wit, 
that  the  title  is  in  John  D.  Amis,  is  excluded  by  the  estoppel, 
and  if  offered  and  found  by  the  jury,  must  be  disregarded,  for 
the  estoppels,  the  admissions  of  the  parties,  appear  also. 
By  CouBT.    Judgment  affirmed. 


Tkat  a  Widow  is  Boukd  by  Estoppels  binding  upon  her  hasband  where 
«be  continaes  his  poesession:  See  Ocrham  v.  Brenon,  2  Dev.  174;  Ncnoood  v. 
Manrno,  4  Dev.  &  B.  442;  WUlianu  v.  BenneU,  4  Ired.  122;  Grandy  v.  BaOey, 
13  Id.  221,  all  approving  the  principal  case. 


Jones  v.  Huogins. 

[1  Dktzbsux'i  Law,  223.] 

HAiii) WRITING  or  A  SuBVEYOR  LoNG  DECEASED,  in  a  particular  plat  of  snrYey, 
may  be  proved  by  a  witness  who  has  acquired  his  knowledge  by  examin- 
ing many  plats  of  surveys,  purporting  to  have  been  made  by  the  same  sur- 
veyor. 

AxcDCzrr  Survey  of  land,  made  under  the  owner's  direction  and  for  his  con- 
venience, is  not  evidence  for  him  or  those  claiming  through  him. 

Tbespass  quare  clausum  fregii.  The  plaintiff  deduced  title 
through  one  Starkey,  and,  for  the  purpose  of  showing  that 
Starkey's  boundaries  included  the  premises,  gave  in  evidence  a 
certain  map  or  plan  of  survey,  with  written  explanations  an- 
nexed, which  purported  to  have  been  made  in  1759,  when 
Starkey  was  owner,  by  one  Skibbow,  a  deputy  surveyor  long 
deceased,  under  the  direction  and  for  the  use  of  the  said  Star- 
key.  To  prove  Skibbow's  handwriting,  the  plaintiff  introduced 
an  aged  witness,  who  testified  that  Skibbow  died  before  he 
could  remember,  but  that  he  had  understood  from  general  re- 
port, that  the  said  Skibbow  had,  in  his  life-time,  acted  as  deputy 
surveyor;  that  he,  the  witness,  had  seen  many  plats  of  surveys 

1.    ISalk.  276. 
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attached  to  land  grants,  and  purporting  to  have  been  made  bj 
Skibbow,  and  that,  from  his  knowledge  thus  acquired,  he  be- 
lieved that  the  map  produced,  together  with  the  annexed  ex- 
planations, was  wholly  Skibbow's  handwriting.  The  map  or 
plat  was  thereupon  admitted  by  the  judge  of  the  court  below 
against  the  defendant's  objection,  its  weight  and  effect  being 
left  to  the  jury.  After  a  verdict  for  tbe  plaintiff,  and  judgment 
thereon,  a  new  trial  having  been  refused,  the  defendant  ap- 
pealed to  this  court. 

Badger ^  for  the  appellant.  The  testimony  of  the  witness,  as 
to  Skibbow's  handwriting,  was  based  on  a  comparison  of  hands, 
and  not  on  knowledge  derived  from  having  seen  the  party  write, 
or  from  having  received  letters  from  him,  or  from  an  inspectioD 
of  ancient  and  authentic  documents  signed  by  him,  and  was, 
therefore,  inadmissible:  Brocldand  v.  Woodley ^Gilh.  Ev.  47,  n, ; 
SUUe  V.  AUen,  1  Hawk's  6  [9  Am.  Dec.  616];  1  Stark.  Ev.  1G7, 
169.  The  survey,  if  properly  proved,  was  inadmissible,  bein^ 
ex  parte,  and,  in  effect,  merely  the  statement  or  declaration 
of  the  person  through  whom  the  plaintiff  claimed :  Peoke's  Ev. 
60;  1  Stark.  Ev.  26;  Bridgman  v.  Jennings,  1  Ld.  Buym.  734. 

Gaston,  contra.  The  witness  to  Skibbow's  handwriting  was 
competent,  having  acquired  his  knowledge  from  an  examination 
of  ancient  and  authentic  documents,  there  being  no  other  mode 
of  getting  that  knowledge,  owing  to  the  antiquity  of  the  map  in 
question:  2  Stark.  Ev.  651,  656;  1  Phil.  Ev.  372;  Bull.  N.  P, 
235,  236;  Lessee  of  Thomas  v.  Harlocker,  1  Dall.  14;  Boe  ex 
dem.  Brune  v.  Bawlings,  7  East,  282;  Morevoood  v.  Wood,  14  Id. 
327.  The  authenticity  of  the  map  and  explanation  being  es- 
tablished, it  was  admissible,  as  the  declaration  of  a  deceased 
witness  concerning  a  boundary  made  before  any  dispute  had 
arisen. 

Taylob,  C.  J.  I  consider  that  the  evidence  offered  of  Skibbow's 
handwriting  was  legally  admitted,  and  that  it  was  certainly  free 
from  the  objection  of  its  being  proof  from  comparison  of  hands. 
The  witness  was  an  aged  man,  and  Skibbow  had  died  before  his 
remembrance;  the  witness'  knowledge  of  the  general  character 
of  Skibbow's  handwriting  was  derived  from  having  inspected 
many  plats  of  surveys  annexed  to  grants,  which  surveys  pur- 
ported to  have  been  made  by  him,  who  was  reputed  to  be  a  sur- 
veyor or  deputy.  I  think  this  satisfies  the  rule  of  law  that  the 
witness  must  have  acquired  his  knowledge  of  the  handwriting 
by  sufficient  means;  for  the  authenticity  of  these  grants,  held  by 
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Tarions  persons  as  the  muniments  of  their  estates,  can  not  rea- 
sonably be  questioned.  The  ofiSces,  where  they  issue  and  where 
they  are  recorded,  the  small  temptation  presented  to  commit 
forgery  and  the  facility  of  detecting  it,  place  these  documents 
oa  more  elevated  ground  than  bank-bills  or  post-office  franks, 
and  bring  them  within  the  operations  of  the  rule  stated  by  Le 
Blanc,  J.,  in  Boe  v.  Bawlings,  7  East,  282.  This  very  point  has 
been  so  decided  in  New  York,  as  appears  from  the  case  quoted 
at  the  bar. 

But  on  the  question,  whether  the  survey  itself  be  competent 
evidence  for  the  plaintiff,  the  court  is  of  opinion  that  it  is  inadmis- 
sible, as  being  a  private  memorial  procured  to  be  made  by  Star- 
key  for  his  own  convenience,  and  is  not  evidence  for  him,  or  for 
any  one  who  claims  through  him^  The  reason  for  excluding 
Buch  evidence  is  decisive,  viz. ,  that  it  might  benefit  men  id  in- 
clude in  such  surveys  more  than  belonged  to  them.  There  must 
consequently  be  a  new  trial. 

By  CouBT.     Judgment  reversed,  and  a  new  trial  awarded. 


Haj«dwiutiko,  EvmENCB  OF. — Concerning  the  degree  of  acquaintance  with 
one's  handwriting,  and  the  means  by  which  sach  acquaintance  must  be  ac- 
quired, to  render  a  witness  competent  to  testify  thereto,  see  Dorsey  v.  Doraeyy 
6  Am.  Dec.  506;  State  v.  AUeUy  9  Id.  616,  and  note;  Hammond's  case^  11  Id. 
39,  and  note.  As  to  when  a  comparison  of  handwriting  is  admissible,  see 
Homer  V.  WalUSf  Id.  169,  and  note;  McCorkle  v.  Binns,  Id.  420. 

The  principal  case  is  approved  in  Dancy  v.  Sugg^  2  Dev.  &  B.  515,  as  to  the 
inadmissibility  of  a  survey  or  declaration  made  by  a  deceased  person,  to  prove 
aboondaiy  in  behalf  of  a  party  claiming  through  such  deceased  person. 


Pearson  v.  Nesbit. 

[1  Dvtxbbttx'b  Law,  816.1 

Pabtt  gav  kot  bb  Plaintiff  and  Defendant  in  the  same  cause.  Hence, 
a  confefiion  of  judgment  by  executors  to  a  firm  of  which  one  of  them  is  a 
member,  is  erroneous. 

Wbit  of  Eb  xob  is  a  Proper  Bemedt  in  such  a  case. 

Appeal  from  a  judgment  of  the  superior  court,  reversing  a 
judgment  confessed  by  the  present  plaintiff,  Elizabeth  Pearson, 
and  Jesse  A.  Pearson,  deceased,  as  executors  of  Richmond 
Pearson,  the  plaintiff's  late  husband,  in  an  action  brought  by 
Nesbit  &  Co.,  of  which  firm  the  present  defendant  is  surviving 
partner.  It  appeared  that  Jesse  A.  Pearson  was  a  member  of 
the  sail*  ^na  of  Nesbit  &  Co.  at  the  time  the  judgment  was  con- 
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f eased;  that  the  said  Jesse  died  after  said  judgment,  and  after  & 
return  of  execution  thereon,  nulla  bona  iestatoris;  and  that  the 
defendant,  a  stirviving  partner,  caused  a  scire/acias  to  issue  to  the 
plaintiff  to  charge  her  de  bonis  propriis  on  the  judgment.  The 
plaintiff  afterwards  filed  an  affidavit  setting  forth  the  above  facts, 
and  that  she  had  never  any  of  the  assets  of  Richmond  Pearson,  and 
moved,  1.  For  a  writ  of  error  coram  nobis  to  reverse  the  judg- 
ment; or,  if  that  was  not  a  proper  remedy,  2.  For  an  order  va- 
cating the  judgment.  The  defendant  pleaded,  1.  InnuUoerrO' 
tarn  est;  2.  That  if  there  was  error  it  was  waived  by  the  confes- 
sion of  judgment.  The  court  below  made  an  alternative  order 
reversing  the  judgment  for  eiror,  if  eiror  would  lie;  otherwise 
vacating  it,  and  the  defendant  appealed. 

Oaston^  for  the  plaintiff. 

No  counsel  contra. 

Henderson,  J.  A  suit  at  law  is  a  contest  between  two  par- 
ties in  a  court  of  justice;  the  one  seeking,  and  the  other  with- 
holding, the  thing  in  contest.  The  same  individual  can  not  be, 
at  the  same  time,  both  the  person  seeking  and  the  person  with- 
holding. For  it  involves  an  absurdity  that  a  person  should  seek 
from  himself  or  withhold  from  himself.  Between  a  corporation 
and  the  individuals  composing  it  this  identity  does  not  exist,  and 
the  absurdity  above  stated  is  avoided;  that  where  the  same  per- 
son is  both  plaintiff  and  defendant,  in  different  rights,  as  for 
himself  on  the  one  side,  and  as  executor  on  the  other,  this  ab- 
surdity is  involved.  When  adversary  rights,  as  creditor  and  ex- 
ecutor, or  debtor  and  executor,  meet  in  the  same  individual,  the 
law  considers  the  contest  as  settled,  at  least  so  long  as  the  union 
exists.  As  soon,  therefore,  as  it  appears  to  the  court  that  the 
same  individual  is  both  plaintiff  and  defendant,  any  judgment 
entered  up  in  the  cause  is,  to  say  the  least,  erroneous,  and  ehould 
be  reversed. 

I  am  not  prepared  to  say  whether  a  writ  of  error,  or  a  motion 
to  vacate,  is  the  most  proper  mode  of  proceding  in  this  case;  but 
I  am  satisfied  that  a  writ  of  error  is  a  proper  remedy,  although 
it  may  not  be  the  only  proper  one. 

The  judgment  of  the  superior  court  reversing  the  original  judg« 
ment  must  be  affirmed. 

By  CouBT.    Judgment  of  reversal  affirmed. 
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State  v.  Younger. 

[1  Dstkbbxtz'b  Law,  357.] 

EvxET  CoNSFiBACT  TO  Injube  INDIVIDUALS,  or  to  do  ftcts  which  are  unlaw* 
fol  or  prejndicial  to  the  community,  is  indictable  at  common  law. 

CuNSFiKACT  TO  DO  THE  AcT  constitutes  the  offense,  though  no  act  be  per- 
formed. 

CoMBiKATiOK  BT  Two  TO  Ch£AT  another  by  making  him  drunk  and  defraud- 
ing him  at  cards,  is  an  indictable  conspiracy. 

I^OTMBNT  for  conspiracy,  the  substance  of  which  is  suffi- 
ciently  stated  in  the  opioion.  After  a  yerdict  for  the  state,  the 
defendants  moyed  to  arrest  the  judgment  on  the  ground  that 
the  facts  set  out  in  the  iodictment  did  not  constitute  an  offense 
at  common  law.  Motion  overruled  and  judgment  on  the  ver- 
dicty  from  which  the  defendants  appealed. 

The  AUomet^eneral,  for  the  state. 

No  counsel  contra. 

Tatlob,  O.  J.  It  is  to  be  decided  in  this  case  whether  the 
fi&cts  set  forth  in  the  indictment,  and  which  are  afiirmed  by  the 
finding  of  the  jury,  constitute  an  indictable  offense  at  common 
law.  The  charge  in  substance  is,  that  the  defendants  con- 
spired together  to  defraud  and  cheat  the  prosecutor  out  of  his 
goods;  and  to  accomplish  that  end,  they  procured  him  to  be  in- 
toxicated, and  engaged  him  to  play  at  cards,  when  they  fraud- 
ulently cheated  him  out  of  three  hundred  dollars.  Conspiracy 
was  anciently  confined  to  imposing,  by  combination,  a  false 
crime  upon  any  person,  or  conspiring  to  convict  an  innocent 
person,  by  perjury  and  a  perversion  of  the  law.  But  it  is  cer- 
tain that  modem  cases  have  extended  the  doctrine  far  beyond 
the  old  rule  of  law,  and  it  has  long  been  established  that  every 
conspiracy  to  injure  individuals,  or  to  do  acts  which  are  un- 
lawful or  prejudicial  to  the  community,  is  a  conspiracy  and  in- 
dictable. As  where  divers  persons  confederate  together  by 
indirect  means  to  impoverish  another;  or  falsely  and  maliciously 
to  charge  a  man  with  being  the  reputed  father  of  a  bastard 
child;  or  to  maintain  one  another  in  any  matter,  whether  it  is 
true  or  false:  1  Hawk.  446,  sec.  2.  Playing  at  cards  for  money 
is  in  itself  unlawful,  and  where  two  persons  conspire  together 
to  make  an  unlawful  act  the  means  of  doing  an  injury  to,  or 
impoverishing  another,  it  is  stronger  than  many  of  the  cases 
which  have  been  held  indictable.  Even  a  bare  conspiracy  to 
do  a  lawful  act,  to  an  unlawful  end,  has  been  held  indictable, 
though  no  act  was  done  in  consequence  thereof:  8  Mod.  821. 
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The  conspiracy  to  do  an  act  constitutes  the  offense,  though  if 
an  individual  only  were  concerned,  the  offense  must  have  been 
complete  before  the  indictment  -would  lie.  The  line  of  distinc- 
tion is  accurately  marked  in  WhecUly's  case,  2  Burr.  1125,  be- 
tween cheats  perpetrated  by  an  individual,  and  which  can  only 
be  effected  by  false  tokens,  and  a  conspiracy  between  two  or 
more  to  commit  the  like  offense.  The  indictment  was  at  com- 
mon law,  and  against  a  brewer,  for  that  he,  "intending  to  de- 
ceive and  defraud  A.  W.  of  his  money,  falsely,  fraudulently, 
and  deceitfully  sold  and  delivered  to  him  sixteen  gallons  of 
amber,  for  and  as  eighteen  gallons  of  the  same  liquor,  and  re- 
ceived fifteen  shillings,  as  for  the  eighteen  gallons,  knowing 
they  were  only  sixteen  gallons."  The  court  were  clearly  of 
opinion  that  the  offense  was  not  indictable,  but  only  a  civil  in- 
jury, for  which  an  action  lay  to  recover  damages.  Lord  Mans- 
field said,  it  amounted  only  to  an  unfair  dealing,  and  an 
imposition  on  this  pai*ticular  man,  by  which  he  could  not  have 
suffered,  but  from  his  own  carelessness  in  not  measuring  it; 
whereas,  fraud,  to  be  the  object  of  criminal  prosecution,  must 
be  of  that  kind  which  in  its  nature  is  calculated  to  defraud 
numbers,  as  false  weights  or  measures,  false  tokens,  or  where 
there  is  a  conspiracy.  There  are  various  instances  of  convic- 
tions in  the  books  for  cheats  in  their  nature  private,  and  with- 
out false  tokens,  but  they  were  indicted  as  conspiracies;  nor 
could  the  indictments  have  been  sustained  without  this  circam- 
stance:  Regina  v.  McKarty,  2  Ld.  Kaym.  1179^;  2  East's  P.  C. 
823.  There  is  a  very  strong  case  in  1  Mass.  478,  where  the  de- 
fendants were  indicted  and  convicted  of  a  conspiracy  to  cheat 
the  prosecutor  out  of  his  goods  by  obtaining  credit  for  them, 
on  the  false  assertion  that  they  were  about  to  set  up  a  retail 
store.  No  motion  was  there  made  in  arrest  of  judgment.  Upon 
the  whole,  I  think  this  indictment  sustainable  on  common  law 
principles;  and  that  it  describes  a  complicated  offense^  much 
more  aggregated  than  many  of  the  cases  iu  the  books,  on  which 
convictions  have  taken  place;  for  here  is  a  cheating  by  means 
of  a  conspiracy,  making  the  prosecutor  drunk,  and  playing  at 
cards. 

By  CouBT.    Judgment  afiirmed. 


CovspiBACT,  What  is  Indictable  as. — See,  on  this  point.  Stale  r.  Bm» 
chanaUf  9  Am  Dec.  534.  In  an  indictment  for  a  conspiracy  to  cheat,  na 
overt  act  need  be  set  forth:  Commonwecdth  v.  McKiswn,  11  Am.  Dec  690. 

— ■  ■      -  - ---  —   -     ^^ 

1.  Regina  y.  Mackarty,  2  Ld.  Bayni.  1170. 
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State  v.  Mumfobd. 

[1  DsTKBKUX's  Law,  619.] 

Inpicticent  roK  Pebjuky  chargmg  generally  that  the  false  oath  was  material 
to  the  trial  of  the  issue  upon  which  it  was  taken,  without  showing  par- 
ticularly how  it  was  material,  is  sufficient. 

Gkheral  Avkbmekt  of  thb  Falsity  of  the  testimony  is  insufficient;  each 
fact  falsely  sworn  to  must  be  distinctly  negatived. 

IiiDicnfENT  for  perjury  as  follows:  '*  The  jurors,  etc.,  present 
that  heretofore,  etc.,  Keziah  Mumford,  etc.,  came  before  Hugh 
McEenzie,  Esq.,  then  and  yet  being  one  of  the  justices,  etc., 
and  then  and  there  upon  her  oath  charged  one  Alfred  Noble, 
etc.,  with  haying  assaulted,  stricken,  and  bruised  one  Henry 
Mumford.  And  the  jurors,  etc.,  do  further  present  that  upon 
the  examination  of  the  said  Keziah  Mumford,  etc.,  upon  her 
oath  aforesaid,  touching  and  concerning  the  alleged  assault  by, 
etc.,  certain  questions  then  and  there  became  and  were  material, 
that  is  to  say,  whether  Alfred  Noble  did  strike  her  husband, 
Henry  Mumford,  with  a  stick  across  the  back  at  the  last  time 
he  and  Y.  P.  wrestled,  and  whether  the  blow  across  the  back 
with  a  stick  was  given  immediately  as  they  fell.  And  the 
jurors,  etc.,  do  further  present  that  the  said  E.  M.,  wickedly 
devising  and  intending  unjustly  to  aggrieve  the  said  A.  N.  and 
procure  him  to  be  imprisoned,  and  kept  in  prison  for  a  long 
space  of  time,  etc.,  before  the  said  H.  M.,  then  being,  etc., 
the  then  said  E.  M.  did  then  and  there  take  her  corporal  oath, 
etc.,  before  the  said,  etc.,;he,  the  said  H.  M.,  then  aord  there 
having  sufficient  and  competent  power,  etc.,  to  administer  an 
oath  to  the  said,  etc.,  and  that  the  said  E.  M.  not  having,  etc., 
then  and  there  before  the  said  H.  M.,  etc.,  upon  her  oath,  etc./ 
falsely,  etc.,  did  depose,  say,  swear,  etc.,  among  other  things 
in  substance  and  to  the  effect  following,  that  is  to  say,  that  N. 
(meaning  the  said  A.  N.)  did  strike  her  husband,  Henry  Mum- 
ford, with  a  stick  across  the  back  at  the  last  time  he  (meaning 
the  said  Henry  Mumford)  and  Y.  P.  (meaning,  etc.)  wrestled, 
and  that  the  blow  (meaning  the  blow  with  the  stick  across,  etc.) 
was  given  immediately  as  they  (meaning  the  said  Henry,  etc.) 
fell,  whereas  in  truth  and  in  fact  the  said  A.  N.  did  not  strike 
her  husband,  Henry  Mumford,  with  a  stick  across  the  back  at 
the  last  time  he,  the  said  Henry  Mumford,  and  Y.  P.  wrestled, 
and  whereas  in  truth  and  in  fact  the  blow  was  not  given  as 
they,  the  said,  etc.,  fell,  etc." 

Yerdict  for  the  state.     Motion  in  arrest  of  judgment  on  the 


574  State  v.  Mumfobd.  [N.  Carolina, 

ground  that  the  asBignment  of  perjury  was  not  sofficientlj  cer- 
tain, and  in  effect  was  nothing  more  than  a  negative  pregnant. 
Judgment  arrested,  and  the  state's  solicitor  appealed. 

DevereuXy  for  the  state,  cited:  Bex  v.  AyleU,  1  T.  B.  63;  JSex 
V,  Atkinson,  Bac.  Ab.^  Perjury,  6;  Bex  ▼.  Perroi,  2  Mau.  A  SeL 
385;  Bex  v.  Dowlin,  5  T.  B.  311,  318;  Bex  t.  Griepe,  Ld.  Bajm. 
261;  Stark.  Cr.  PI.  n.  g.  134;  2  Chit.  Or.  L.  309,  352,  353. 

Tatlob,  C.  J.  The  objection  taken  in  arrest  of  judgment  is 
founded  on  the*  assumption  that  the  only  material  inquiry  be- 
fore the  justice  was  whether  Noble  had  assaulted  Mumford  or 
not  the  day  specified,  and  that  whether  he  struck  him  on  the 
back  or  not  at  the  last  wrestle,  was  irrelevant  and  unconnected 
with  that  question;  that  the  assignment  of  perjury  in  the  cir- 
cumstances is  consistent  with  the  belief  that  the  defendant 
might  have  sworn  truly  as  to  the  principal  fact,  viz.,  the  assault. 
This  presents  two  questions:  whether  the  materiality  of  the  in- 
quiry is  sufficiently  stated  in  the  indictment;  and  whether  the 
assignment  of  perjury  is  properly  and  distinctly  made. 

It  is  laid  down  as  a  rule,  which  I  find  nowhere  controverted, 
that  it  should  appear  on  the  face  of  the  indictment  that  the 
oath  taken  was  material  to  the  question  depending,  not  by  set- 
ting forth  the  circumstances  which  render  it  so,  in  describing 
the  proceedings  of  a  former  trial,  but  by  a  general  allegation 
that  the  particular  question  became  material.  In  AyleU*s  cate^ 
a  leading  one  on  this  subject,  it  is  stated  that  it  became  a  ma- 
terial question  on  the  hearing  of  the  complaint,  and  the  hearing 
of  that  is  stated  in  general  terms:  1  T.  B.  66.  In  the  King  t. 
Dowlin,  the  question  was  much  debated.  It  is  there  stated 
that  the  question  became  material  on  the  trial  in  the  same  gen- 
eral terms  that  it  is  stated  here,  and  the  trial  is  referred  to  in 
this  manner,  that,  ''at  such  a  court,  J.  B.  was  in  due  form  of 
law  tried  upon  a  certain  indictment,  then  and  there  depending 
against  him  for  murder."  Dowlin  was  a  witness  against  J.  B. 
on  that  trial,  and  the  perjury  was  assigned  in  his  swearing  that 
'*  he  had  never  said  he  would  be  revenged  of  the  said  J.  B.  and 
would  work  his  ruin."  On  this  part  of  the  case,  it  was  atgued 
on  behalf  of  Dowliu  that  all  those  facts  ought  to  be  stated  in 
the  proceedings  against  J.  B.  which  were  necessary  to  show 
that  the  jurisdiction  was  competent,  that  there  was  something 
to  be  tried,  the  materiality  of  the  question  to  that  point,  and 
the  falsity  of  the  oath.  This  objection  is  thus  directly  met  by 
Lord  Kenyon:  ''  But  it  has  been  objected  that  it  was  neoeasazy 
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to  set  forth  in  the  indictment  so  much  of  the  former  trial  as  will 
show  the  materiality  of  the  question  on  which  the  perjury  is 
assigned.  If  it  were  necessary,  and  if  the  question  arose  on  the 
credit  due  to  the  witness,  the  whole  of  the  eTidence  given  be- 
fore must  be  set  forth;  but  that  has  never  been  held  to  be 
necessaiy,  it  always  having  been  adjudged  to  be  sufficient  to 
allege  generally  that  the  particular  question  became  a  material 
question.  But  here  it  is  averred  that  the  question  on  which 
the  perjury  was  assigned  was  a  material  question,  and  the  jury 
have  found  it  so  by  their  verdict:"  5  T.  B.  319. 

In  this  indictment  the  warrant  and  examination  before  the 
magistrate  are  stated,  and  the  general  allegation  of  the  ma- 
teriality of  the  question  is  in  conformity  with  the  best  forms, 
and  considered  in  reference  to  the  act  on  this  subject,  Bev.  ch. ; 
383,  appears  to  me  unexceptionable.  The  matter  sworn  to  by 
the  defendant  is  contradicted  in  the  assignment  of  perjury, 
specially  and  particularly,  and  in  the  words  in  which  it  was 
sworn.  A  general  averment  upon  the  whole  matter,  that  the 
defendant  swore  falsely,  is  not  sufficient;  it  should  be  specific 
and  distinct,  to  the  end  that  the  defendant  may  have  notice  of 
what  he  is  to  come  prepared  to  defend:  2  M.  &  S.  385.  And 
the  whole  matter  of  the  defendant's  false  testimony  must  be 
set  forth;  and  if  the  least  part  of  one  entire  assignment  be  im- 
proved, she  could  not  be  convicted.  The  offense  charged 
consists  in  the  whole,  and  not  in  any  part  of  the  assignment. 
And  this,  in  my  opinion,  obviates  the  necessity  of  any  opinion 
as  to  how  far  perjury  may  be  committed,  if  the  false  oath  has 
a  tendency  to  prove  or  disprove  the  matter  in  issue,  although 
but  circumstantially:  or  how  far  the  fact  sworn  to,  though  not 
material  to  the  issue,  must  have  such  a  connection  vrith  the 
principal  fact  as  to  give  weight  to  the  testimony  on  that  point. 
These  views  of  the  subject  could,  in  this  case,  only  be  properly 
presented  to  the  court  trying  the  cause.  I  think  the  conviction 
is  right. 

By  CouBT.    Judgment  reversed. 


Iin>icTaae2fT  voa  Perjury,  Suffigixnct  ot. — See  SeapubUea  v.  Newell,  2 
Am.  Dec  381.  As  to  the  materiality  of  the  false  oath,  see  State  v.  HaJUa* 
V9(^,  10  Id.  58a 


CASES 


nV  THE 


SUPREME   COURT 


OF 


OHIO. 


GuYNNB  V.  City  op  Ginoinnatl 

[8  Ohio,  34.] 
Therb  is  no  Doweb  in  lands  given  for  public  uses. 

Petition  in  chancery  for  dower  in  a  market-house  in  the  city 
of  Cincinnati.  John  H.  Piatt,  the  former  husbandy  now  de- 
ceased, of  Mrs.  Guynne,  in  conjunction  with  other  owners  of 
the  land  in  a  certain  square,  agreed  to  open  a  way  or  street 
through  the  square,  upon  which  a  market-house  was  to  be 
erected.  The  agreement  was  carried  into  effect  under  an  ordi- 
nance of  the  city  council,  and  the  market-house  erected.  The 
building  stood  on  lands  given  by  Piatt,  a  space  for  a  street  re- 
maining open  on  either  side.  In  his  life-time  Piatt  conveyed 
other  tracts  in  the  same  square,  and  his  wife  joined  in  the  con- 
veyance. But  it  did  not  appear  that  any  conveyance  was  made 
of  the  ground  covered  by  the  market-house,  either  by  Piatt  or 
by  his  wife.     The  cause  was  submitted  on  these  facts. 

Este  and  Storer,  for  the  complainant,  argued  that  the  sale,  by 
a  husband,  of  land  for  a  market  space,  could  not  divest  the 
wife  of  her  dower;  that  this  was  not  like  the  case  of  a  road  in 
ihif\  country,  or  of  a  castle  in  England;  and  that  it  was  not  a 
condemnation  of  lauds  for  public  use,  but  a  conveyance  by 
private  contract,  in  which  the  wife  did  not  join:  1  Co.  Lit. 
(TboB.  ed.)  370;  7  Mass.  14,  291;  15  Johns.  483;  2  Id.  367;  2 
Mass.  127;  4  Id.  427;  1  Teates,  167;  Perkins  on  Con.  341; 
Fitz.  N.  B.  142;  1  Roper,  240. 

Fox,  contra,  cited:   Com.  Dig.  tit.  Orant,  E.;    10  Coke,  63; 
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Co.  Lit.  (Thos.  ed.)  239,  note,  13;  8  Johns.  69;  15  Id.  447;  7 
Mass.  6;  6  Id.  332»  454;  6  Binn.  509. 

By  CouBT.  The  street,  including  the  groand  in  question, 
was  opened,  and  the  market-house  established  by  an  agreement 
with  the  owners  of  the  ground,  and  under  an  ordinance  of  the 
city  council  of  Cincinnati. 

The  whole  space  became  subject  to  the  same  public  regula- 
tions as  the  grounds  originally  laid  out  in  the  streets,  and  for 
other  public  uses  and  purposes.  The  claim  of  dower  must 
stand  upon  the  same  principles  that  it  would  stand  in  any  case 
to  the  ground  thus  appropriated.  The  counsel  for  the  com- 
plainants insist  that  it  is  a  case  to  be  distinguished  from  that 
of  public  grounds  condemned  for  public  uses;  but  the  court  are 
unable  to  comprehend  the  distinction.  When  a  town  is  laid 
out,  the  law  requires  the  plat  to  be  recorded,  and  by  such 
record,  the  streets  become  public  highways,  and  the  title  to  the 
grounds  set  apart  for  public  uses  is  vested  in  the  county  for  the 
purposes  contemplated.  The  uses  thus  created  are  inconsistent 
with  the  exertion  of  any  private  right,  while  the  use  remains; 
consequently,  all  private  rights  must  be  either  suspended  or 
abrogated.  Such  has  been  the  general  understanding,  not  only 
in  this  state,  but,  so  far  as  we  are  informed,  in  other  states  also. 
A  claim  for  dower  in  the  streets  of  a  town,  or  in  the  public 
jail,  court-house,  or  public  o£BceB,  would  be  a  novel  one,  and 
if  sustained,  could  not  be  enjoyed  without  defeating  the  orig- 
inal purpose  and  present  use  of  the  grant.  It  can  not  be  ad- 
mitted, for  the  same  reason  that  it  is  not  admitted  to  a  castle 
in  England.  It  could  yield  nothing  to  the  support  of  the 
widow  by  a  direct  participation  in  the  possession,  without  such 
an  interference  vdth  the  public  right,  to  control  the  whole  sub- 
ject, as  to  render  its  enjoyment  inconvenient  and  unsafe,  if  not 
impossible. 

The  bill  must  be  dismissed. 


Zebbt  V.  Wilson. 

[8  OVO,  4a.] 

The  Sttbscbibino  Witness  must  be  Produced  to  prove  the  exeoation  of  a 
writing,  or  his  absence  accounted  for. 

Assuicpsir  on  a  written  contract.    The  opinion  states  the  case. 

J7.  B.  Curtis,  for  the  plaintiff,  in  support  of  a  motion  for  a 
new  trial. 

Purdy,  contra. 

Am.  Dm.  Vol.  ZYn— 87 
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By  OouBT.  The  plaintiff  relied  upon  a  written  oontiact,  or 
lease  in  writing,  not  under  seal,  as  the  foundation  of  his  action. 
By  his  plea,  the  defendant  put  the  fact  of  execution  or  making 
the  writing  in  issue,  and  the  plaintiff  to  prove  it  offered  the 
confessions  of  the  defendant  in  evidence,  without  calling  the 
subscribing  witness,  or  accounting  for  his  omission  to  do  it. 
The  court  overruled  the  evidence,  and  this  motion  is  now  made 
upon  the  ground  that  in  so  overruling  it  the  court  erred. 

No  rule  of  evidence  is  better  established  than  that  which  re- 
quires a  subscribing  witness  to  a  written  instrument  to  be  pro- 
duced when  its  execution  is  put  in  issue,  and  is  to  be  tried. 
Or  if  he  can  not  be  produced,  to  show  some  legal  reason  why 
this  is  impracticable  as  a  foundation  for  the  admission  of 
secondary  evidence.  The  plaintiff's  counsel  rely  upon  the  case 
of  HaU  V.  Phdpa,  2  Johns.  451,  as  establishing  and  sustaining 
a  different  doctrine.  It  is  unnecessary  to  say  how  far  we  should 
be  governed  by  that  case  as  an  authority,  did  we  consider  it  full 
in  point,  because  we  do  not  so  consider  it.  In  a  subsequent 
case  decided  in  the  same  court.  Fox  v.  BeU,  3  Johns.  477,  the 
same  question  again  came  up,  and  the  grounds  of  the  first  case, 
and  the  extent  of  the  decision,  are  examined  and  explained  in 
such  manner  as  much  to  weaken  its  authority.  Mall  v.  Phdpi 
was  a  case  upon  a  promissory  note;  Fox  v.  Beil  was  a  debt 
upon  a  bond.  In  the  latter  case,  the  confessions  were  rejected, 
and  in  giving  the  opinion  of  the  court,  Kent,  C.  J.,  states  dis- 
tinctly that  he  concurred  in  the  decision  in  HaU  v.  PJidps,  upon 
the  ground  that  it  was  a  case  of  commercial  paper,  and  that  the 
English  rule  was  exceedingly  inconvenient  when  applied  to  that 
description  of  written  obligation.  He  says,  he  recollects  no 
case  where  it  was  ever  applied  to  a  specialty. 

The  case  before  us  is  not  a  specialty,  but  it  is  not,  nor  does 
it  bear  any  resemblance  to  commercial  paper.  It  is  a  contract 
in  relation  to  the  realty;  it  conferred  upon  the  lessee  a  qualified 
interest  in  land,  and  the  solemnities  of  execution  are  in  their 
nature  as  important  as  the  execution  of  a  bond  for  the  payment 
of  money,  or  of  any  specialty  short  of  a  deed  for  the  convey- 
ance of  land.  It  is  a  case  much  more  strongly  assimilated  to 
that  of  Fox  V.  Eeily  than  that  of  HaU  v.  Phelps,  and  we  are  of 
opinion  that  it  falls  within  the  rule  of  the  latter  case.  The 
evidence  was  properly  rejected,  and  the  motion  for  a  new  tiial 
must  be  overruled. 
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WiLKiNS  V.  Philips. 

[3  Ohio,  49.] 
8K4Tcm  OF  LociTATiONa — ^If  one  of  the  parties  to  a  writ  of  error  is  within 
the  saving  clanse  of  the  statute  of  limitations,  the  ease  is  saved  for  all 
the  parties. 

Wbit  of  error.  Plea,  the  elapse  of  more  than  five  years  since 
the  rendition  of  the  decree  and  the  emanation  of  the  writ. 
Beplj,  that  one  of  the  plaintiffs  in  error  was  an  infant  at  the 
time  and  until  after  the  suing  out  of  the  writ  of  error.  De- 
murrer to  this  declaration  and  joinder. 

O.  Parish,  in  support  of  the  demurrer,  contended  that  4  T. 
B.  516y  and  7  Cranch,  156,  were  conclusive. 

JUdnson  and  Leonard,  contra,  cited  4  Day,  265,  810,  465;  2 
Bibb,  371;  Hardin,  865;  Co.  Litt.  163,  B;  2  Wheat.  816. 

By  CoTTBT.    The  case  of  MarstiUer  and  others  y.  McLean,  7 
Wheat.  156,^  was  decided  upon  the  authority  of  the  case  of 
Perry  and  others  v.  Jackson  and  others,  4  Term,  516.    In  this 
latter  case.  Lord  Eenyon  asserts  that  it  is  the  first  time  the 
question  had  been  brought  up  for  decision  whether,   where. 
Ihe  saving  clause  of  the  statute  of  limitations  protected  only  a^^ 
part  of  those  joined  in  the  action,  all  the  plaintiffs  could  claim  : 
its  protection.      It  decided  against  the  protection,  but  upon  t 
grounds  by  no  means  satisfactory  to  us.     The  case  was  one  of' 
partnership,  which,  we  think,  was  sufficient,  of  itself,  to  haver 
warranted  the  decision  made.     This  is  in  part  relied  upon,  and 
the  decision  is,  in  part,  put  upon  the  ground  of  the  grammatical 
construction  of  the  statute.     The  supreme  court  of  the  United 
States  ground  themselves  upon  this  authority.     Highly  as  we 
respect  the  opinions  of  this  tribunal,  we  can  not  adopt  them  in 
the  construction  of  our  own  statutes,  where  they  are  at  variance 
with  our  own  judgments.     We  consider  the  reasoning  of  the 
courts  of  Connecticut  and  Kentucky,  cited  by  the  other  side,  as 
more  consonant  to  the  general  advancement  of  justice.     It  is 
our  opinion,  that,  if  any  one  of  the  parties  who  sue  a  writ  of  error 
is  within  the  proviso  that  takes  the  case  out  of  the  statute  of 
limitations,  the  case  is  saved  for  all  the  parties.     The  demurrer 
to  the  replication  is  overruled,  and  cause  remanded  for  further 
proceedings. 

In  Kay  V.  WcUson,  17  Ohio,  27,  it  is  decided  that  a  complaimuit,  in  a  bill 
•f  review,  who  was  a  femt-covert  when  the  decree  was  rendered,  may  flle  a 

^  - —  ■  ^^  1 . I . 

1.  ManUllar  ▼.  JTCIcon.  7  Cranch.  166. 
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bill  of  review  within  five  yeun  after  the  disability  ii  removed;  bot  that  if  she 
joiiis  in  a  bill  with  others,  who  are  barred  by  lapee  of  time,  when  their  inter- 
estfl  are  capable  of  severance,  the  bill  will  be  dismiseed  as  to  alL  The  effect 
of  the  statate  of  limitations,  when  several  persons  were  once  entitled  to  main* 
tain  an  action,  and  some,  bat  not  all  of  them,  have  been  barred  by  the  stat- 
ute, is  discussed  in  Freeman  on  Cotenancy  and  Partition,  sea  373  to  37& 


Rhodes  v.  Lindly. 

[SOmo,  SI.] 
Note  Patablb  is  Merchandise  to  bearer  is  not  negotiable. 

Assumpsit  on  a  note  given  by  Lindly  to  Hezekiah  Bhodes  or 
bearer,  promising  to  pay  fifty  dollars  at  a  day  sttbseqnent,  "  in 
good  merchantable  whisky,  at  trade  price."  The  plaintiff 
claimed  to  recover  as  bearer,  under  an  assignment  and  delivery 
of  the  note  to  him.  The  defendant  demurred,  that  the  note 
was  not  negotiable,  and  on  judgment  being  given  against  him, 
he  prosecuted  a  writ  of  error. 

Webb,  for  the  plaintiff  in  error. 

By  CouBT.  At  the  common  law,  this  paper  was  not  asmgn** 
ble;  neither  is  it  assignable  under  our  statute.  The  plaintiff 
admits  this,  but  claims  to  recover,  on  the  ground  that,  being 
made  payable  to  bearer,  any  person  who  is  the  actual  bona  fide 
owner,  may  maintain  the  action  as  bearer.  Were  it  a  note  for 
money,  this  position  would  be  a  correct  one.  But  that  doctrine 
has  never  been  applied  to  executory  contracts  for  the  deliveiy 
of  property,  or  for  the  performance  of  any  particular  act. 

The  case  of  Oeddes  v.  ByingUm^  decided  upon  the  circuit  at 
Ashtabida  (2  Ohio,  228)  is  supposed  to  have  settled  the  doctrine 
dififerently.  This  inference  is  deduced,  not  from  the  point  de- 
cided, but  from  some  remarks  of  the  judge  in  giving  the  opinion. 
These  were  only  intended  to  apply  to  a  note  for  the  payment  of 
money,  made  payable  to  a  payee  or  bearer.  It  was  only  to  that 
point  that  the  attention  of  the  court  was  directed  in  argument. 
The  negotiable  character  of  the  note  was  not  made  a  subject  of 
inquiry  by  either  party.  The  plaintiff  in  error  claimed  a  re* 
versal,  on  the  ground  that  the  right  of  the  original  payee  did 
not  appear,  by  the  declaration,  to  have  passed  to  the  holder  by 
assignment,  delivery  or  otherwise,  and  that  ground  being  con- 
sidered sufficient  for  the  purpose,  the  judgment  was  reversed 
without  further  examination.    In  this  case,  the  direct  question  ii 

1.  Bgington,  t.  Chddingt,  2  Ohio,  308. 
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presented,  whether  such  a  contract  as  this  can  be  so  transferred 
as  to  authorize  a  third  person  to  maintain  a  suit  in  his  own 
name.  Our  unanimous  opinion  is,  that  no  such  right  can  be 
transferred. 

The  judgment  must  be  reyersed,  and  judgment  be  given  for 
the  defendant. 

Thb  SuBJXcr  07  WHAT  Ikstbuments  are  Nbootiasle  is  considered  in 
the  note  to  WooUeyy,  Sergtant,  14  Am.  Dec.  419,  wherein  cases  are  collected 
deciding  that  one  element  of  the  negotiahility  of  an  iiistmrnent  in  writing  is, 
tiiat  it  should  be  payable  in  money. 


Potts  v.  Redeb. 

[3  Ohio,  70.] 

Oms  DBOBiBnro  HmsELV  as  Agent,  but  who  covenants  as  in  his  own  right, 
may  maintaiTi  an  action  against  the  covenantee  who  enters  and  enjoys 
the  premises. 

Covenant.  The  question  arose  upon  the  construction  of  the 
covenant,  and  was  submitted  on  a  general  demurrer  to  the 
plaintiff's  declaration.  The  covenant,  at  the  opening,  read: 
"  By  and  between  Samuel  Potts,  acting  as  the  agent  of  Nathan 
Harper  &  Co.,  of  the  one  part,  and  John  Bider  on  the  other 
part^  witnesseth."  Throughout  the  whole  covenant  all  the 
stipulations  were  personal  to  Samuel  Potts,  and  on  his  part 
personal  to  the  defendant;  and  Samuel  Potts  executed  the  cove- 
nant in  his  own  individual  character.  The  declaration  alleged 
that  the  defendant  had  entered  into  the  premises  leased  and 
enjoyed  them,  and  claimed  to  recover  for  the  occupation.  De- 
fendant demurred. 

Coffin^  in  support  of  the  demurrer.  Where  an  attorney  ez6« 
entes  a  deed  or  other  writing  in  his  own  name,  though  stated 
to  be  for  another,  it  is  void,  and  no  action  can  be  sustained 
thereon:  1  Swift's  Dig.  81;  2  Ld.  Baym.  U81;  9  Coke,  77;  1 
Str.  705;  6  Johns.  94.  An  action  on  a  contract  must  be  brought 
by  the  party  in  whom  the  legal  interest  is  vested:  1  Chit.  8;  8 
T.  B.  882;  1  Hen.  &  M.  471. 

D.  L.  CoUier,  contra,  cited  11  Mass.  27,  54,  288,  292;  12  Id. 
187. 

By  CouBT.  There  has  been  some  diversity  of  opinion  amongst 
OS  upon  the  question  presented  in  this  case;  but  a  majority  of 
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the  judges  have  come  to  the  conclusion  that  the  action  may  be 
sustained  by  the  present  plaintiff. 

The  defendant  contracted  personally  with  the  plaintiff  to  do 
certain  things,  and  accepted  the  personal  agreement  of  the 
plaintiff  as  an  equivalent.  Of  this  contract  the  defendant  has 
had  the  benefit.  He  entered  and  enjoyed  the  leased  premises, 
and  there  is  no  justice  in  permitting  him  now  to  say  that  the 
eontract  was  void.  The  recitation  in  the  covenant  that  the 
plaintiff  acted  in  the  character  of  an  agent,  does  not,  of  neces- 
sity, control  the  other  parts  of  the  agreement.  The  fact  is 
inconsistent  with  the  personal  covenants  between  the  parties, 
which  assume  for  Potts  a  different  character;  and  it  were  safer 
to  consider  the  words  in  reference  to  the  agency  as  surplusage 
than  to  give  them  the  effect  of  rendering  void  the  contract. 
By  adopting  this  construction  effect  is  given  to  everything 
respecting  which  the  parties  contracted,  and  injury  is  done  to 
no  one.  The  demurrer  is  overruled,  judgment  entered  for  the 
plaintiff,  and  the  cause  remanded  for  further  proceedings. 


BUBNET  V.  GiNOINNAII. 

(8  Ohio,  78.] 
Iirjuvcnoir  to  Stat  Tax  Salb  of  city  lots  awowed  by  the  dfj  coanal  d 
Ginoimubti,  will  lie. 

Bill  in  chancery  for  an  injunction  to  restrain  the  marahal 
from  selling  certain  lots,  belonging  to  the  complainant,  for  a 
city  assessment  of  a  tax  to  improve  the  streets.  The  bill  set 
out  the  complainant's  title  to  and  possession  of  the  lots,  and 
the  nature  of  the  assessment,  alleging  that  it  had  not  been 
made  in  accordance  with  the  charter  and  ordinances,  but  was 
illegal  and  void.  The  injunction  was  allowed  in  the  common 
pleas.  On  demurrer  to  the  bill,  it  was  dismissed  pro  forma  and 
brought  to  this  court  on  appeal. 

Storer,  in  support  of  the  demurrer,  insisted  that  the  bill 
showed  no  grounds  for  relief,  the  complainant's  title  not  being 
contradicted,  no  act  of  trespass  being  committed  or  threatened, 
and  no  irremediable  injury  anticipated  to  the  premises  by  the  ad- 
vertisement in  the  newspaper;  and  that  there  was  a  plain  and 
adequate  remedy  at  law  through  the  medium  of  a  certiorari: 
Fitz.  N.  B.  247;  1  Salk.  145;  Id.  609;  OroenioeU  v.  Burwdl,  Id. 
147;  Lawton  v.  Comm.  of  Cambridge,  2  Cai.  181,  182;  WUdy  v. 
Washburn,  16  Johns.  50;  Moera  v.  Smedley,  6  Johns.  Ch.  30. 
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V.  Worthington  and  N.  Wright,  contra.  The  bill  sets  out 
groands  for  relief:  "  Any  person  having  both  the  legal  title  to 
and  possession  of  lands,  may  institute  a  suit  against  any  other 
person  setingup  a  claim  thereto:"  Laws  of  Ohio,  vol.  22,  77. 
The  remedy  by  certiorari  suggested  by  defendant,  is  not  com- 
petent in  this  instance;  the  order  of  the  council  was  a  legisla- 
lative  act,  which  can  not  be  reviewed  by  a  judicial  tribunal. 
All  the  cases  referred  to  by  opposing  counsel,  recognize  this 
distinction;  and  so,  also:  Kinderhook  v.  ClaWf  15  Johns.  538; 
Wildy  ▼.  Washburn,  16  Id.  50;  Rhulman  v.  Retspablica,  5  Binn. 
26;  Le  Boy  y.  New  York,  20  Johns.  430.  Relief  has  been 
granted  in  cases  similar  to  the  present:  Couch  v.  Tlie  Ulster  and 
Orange  Turnpike  Co.,  4  Johns.  Ch.  26;  Varick  v.  New  York,  Id. 
63;  Gardner  y.  Newburgh  2  Id.  162  [7  Am.  Dec.  526];  Shand  t. 
Aberdeen  Canal  Co.,  2  Dow,  519;  Belknap  v.  Belknap,  2  Johns. 
Ch.  463  [7  Am.  Dec.  548]. 

By  CouBr.  The  bill,  in  this  case,  represents  that  under  a 
proceeding  altogether  illegal  and  Void,  but,  nevertheless,  under 
legal  color,  the  defendants  are  about  to  sell  a  part  of  the  real 
estate  of  the  complainant,  and  prays  the  interference  of  the 
court,  in  the  exercise  of  its  chancery  powers  to  restrain  them  by 
injunction.  The  demurrer,  and  the  argument  in  support  of  it» 
admit  the  truth  of  the  allegations,  and  deny  that  this  court  can 
aid  the  party.  If  this  be  a  tenable  position,  it  results  that 
public  officers,  having  authority  to  operate  upon  the  property  of 
their  fellow  citizens,  must  be  permitted  to  proceed,  however 
illegal,  unjust,  or  oppressive  their  conduct  may  be.  It  follows, 
too,  that  the  property  of  a  citizen  may  be  exposed  to  sale,  under 
circumstances  that  render  it  impossible  for  the  parties  to  know 
whether  a  title  can  pass  or  not.  Thus  involving  great  hazard 
to  all  concerned,  and  perplexing  the  titles  to  real  estate,  for  no 
beneficial  purpose  to  any  person  whatever.  If  such  be  the  rule 
of  the  law,  we  must  so  administer  it.  But  nothing  short  of  a 
series  of  repeated  adjudications  would  be  sufficient  to  demon- 
strate that  the  law  is  so  settled. 

The  authorities  which  have  been  referred  to,  do  not  lead  to 
the  conclusion  insisted  upon  by  the  defendants.  They  all  pro- 
ceed  upon  the  principle  that  in  very  many  this  court  may  inter- 
pose to  prevent  mischief,  and  to  protect  individuals  in  the  en- 
joyment of  their  rights.  Where  aid  has  been  decreed,  it  haa 
always  arisen  from  the  circumstances  of  the  particular  case. 
And  the  confusion  and  seeming  contradictions  in  the  cases  are 
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occasioned  hj  the  dicta  of  the  judges,  and  not  by  any  confliction 
in  the  principle  decided. 

In  regard  to  real  estate,  it  is  well  established  that  chancery 
may  interpose  by  injunction,  to  prevent  what  is  considered  as 
destruction.  But  destruction,  in  the  sense  used,  does  not  mean 
annihilation.  It  means  no  more  than  that  injury  which  greatly 
impairs  its  intrinsic  value.  In  a  city  the  sale  of  part  of  a  lot  for 
assessments  may  often  be  very  destructive  to  the  interest  of  the 
proprietor,  though  no  title  passed  by  such  sale.  A  cloud  would 
be  cast  upon  the  title,  which  litigation  only  could  remove,  and 
until  removed,  the  property  might  be  valueless  to  the  owner, 
subject  too,  during  the  period  of  litigation,  to  additional  aooooo 
ments  and  embarrassments. 

When  an  assessment  of  a  tax  is  made  and  its  legality  disputed, 
the  uncertainty  attendant  upon  the  final  result,  puts  the  estate 
upon  which  it  operates  in  imminent  jeopardy.  If  no  title 
passes  by  a  sale,  the  party  has  a  remedy  at  law.  He  can  defend 
his  possession;  but  if  title  do  pass,  he  is  remediless  altogether. 
A  mode,  therefore,  of  deciding  the  question  before  any  right  is 
effected,  is  safest  for  all  parties.  It  was  upon  this  ground  the  coort 
entertained  jurisdiction  in  the  case  of  the  Oniied  States  Bank  v. 
Schultz,  from  which,  in  principle,  this  case  is  not  distinguishable. 
The  defendants  concede  that  if  a  sale  were  made  this  bill  might 
be  sustained  under  our  statute.  To  sustain  it  now,  is  clearly 
within  its  letter.  A  claim  is  set  up,  not  to  enter  in  and  enjoy 
under  the  title,  but  to  create  a  title  under  which  another  may 
so  enter.  Setting  up  a  claim  to  dispose  of  the  title,  is  "  setting 
up  a  claim  thereto,"  which  are  the  terms  employed  in  the  statute. 
The  case  is  clearly  within  the  mischief  intended  to  be  remedied, 
as  it  is  within  the  words  of  the  law.  The  power  to  interpose 
might  be  safely  grounded  upon  the  statute  alone.  But  we  think 
it  stands  upon  the  general  principles  that  govern  the  court,  with 
respect  to  injuries  to  which  no  other  adequate  remedy  can  be 
extended. 

Consequences  that  might  ensue  in  respect  to  the  collection  of 
revenue,  furnish  no  reason  why  the  court  should  not  interpose. 
The  application  for  an  injunction  is  addreeised  to  the  sound  dis- 
cretion of  the  judge  who  allows  it,  and  there  is  no  reason  to 
apprehend  that  it  will  be  allowed  upon  trivial  grounds.  The 
case  of  the  Bank  United  States  v.  Osborne,  9  Wheat  738,^  is  a 
case  directly  in  point  of  enjoining  the  collection  of  a  tax.  That 
case  was  most  earnestly  litigated,  and  yet  the  counsel  who  resisted 

1.    0»lwm  ▼.  V,  S,  Bank,  9  Wheat.  738 
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the  injunction  did  not  attempt  to  maintain  that  the  jurisdiction 
could  not  be  sustained  on  the  ground  that  it  interfered  with  the 
collection  of  the  revenue. 

We  overrule  the  demurrer,  and  send  back  the  cause,  at  the 
suggestion  of  the  defendants,  for  further  proceedings. 


Jadge  Deadjr,  in  Coulsan  v.  CU^  of  PoHland,  Deady,  481»  491,  says  that  the 
modem  caaes  do  not  appear  to  go  the  length  of  Burnet  v.  Cincinnati.  It  was 
(here  decided  that  equity  had  no  power  to  restrain  a  municipal  corporation 
from  the  impoBition  and  collection  of  a  tax  under  a  void  ordinance,  on  the 
complaint  of  a  single  property  holder  therein:  See  JHeCoy  v.  ChiUeotke,  po&L 


Backus'  Administbatobs  i;.  McCoy. 

[8  Ohio,  211.] 
The  CovxNAirr  of  Seisin  Runs  with  thb  Land  when  the  covenantor  was  in 

possession  at  the  time  of  the  conveyance,  claiming  title. 
Thb  Covxnakt  or  Seisin  does  not  Pass  with  the  land  where  the  grantor 

was  not  seised,  either  in  deed  or  in  law,  at  the  time  of  conveyance.     In 

such  case  the  covenant  is  broktn  immediately. 
Seisin  in  Fact,  with  claim  of  title,  will  sustain  the  covenant  so  long  as  the 

grantees  have  such  seisin,  although  the  covenantor  was  a  disseisor. 
Damages  vob  the  Breach  of  the  covenant  of  seisin  is  the  consideration  paid 

and  interest 

CoTENA2rr  brought  by  the  a^inistrators  of  Backus.  The 
breach  alleged  was  that  of  the  covenant  of  seisin,  without  alleg- 
ing an  eviction,  or  specifying  any  damage  sustained.  The  de- 
fendant pleaded  in  bar  that  the  premises  were  sold  on  execu- 
tion on  a  judgment  against  the  intestate,  and  conveyed  by  a 
sherifiTs  deed  to  the  purchaser  before  any  damage  was  sustained 
by  the  intestate.  The  replication  averred  that  the  alienation 
was  made  without  the  consent  of  the  intestate,  and  for  a  sum 
less  than  the  fair  value.     The  defendant  demurred  generally. 

Etoing,  in  support  of  the  demurrer. 

Wilcox  and  J.  R.  Swan^  contra. 

By  Court,  Shebhak,  J.  This  action  being  brought  to  recover 
damages  for  a  breach  of  the  covenant  of  seisin,  in  a  deed  from 
the  defendant,  McCoy,  to  the  plaintiffs*  intestate,  the  counsel 
have  not  confined  themselves  to  the  question  necessarily  grow- 
ing out  of  the  demurrer,  but  have  argued  the  general  questions 
of  when,  under  what  circumstances,  and  to  what  extend  the 
grantor  in  a  deed  is  liable  under  the  covenant  of  seisin.  This 
covenant  is  one  of  very  general  use  in  the  conveyances  of  land 
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in  this  state,  and  it  is  important  that  all  persona  should  under- 
stand its  nature:  the  liability  of  the  grantor  thereon,  and  the  ne- 
curity  the  grantee  thereby  acquires.  This  being  the  first  time 
an  action  founded  on  this  covenant  alone,  unconnected  with  cov- 
enants of  the  grantor's  right  to  sell,  for  quiet  enjoyment,  or 
against  incumbrances,  has  come  before  the  whole  court  for  ad- 
judication, we  have  not  confined  ourselves  to  the  determination 
of  those  questions  alone  arising  from  the  demurrer. 

The  covenant  of  seidn  is  made  for  the  benefit  of  the  grantee 
in  respect  of  the  land.  It  is  not  understood  as  a  contract  in 
which  the  immediate  parties  are  alone  interested,  but  as  in* 
tended  for  the  security  of  all  subsequent  grantees.  It  is  usa* 
aUy  extended  in  terms  to  heirs  and  assigns  as  well  as  executors. 
If  it  can  justly  be  considered  as  a  real  covenant,  it  will  be  an- 
nexed to  and  run  with  the  land,  and  either  go  to  the  assignee, 
or  descend  to  the  heir,  so  long  as  the  estate,  such  as  it  may  be, 
to  which  the  covenant  is  annexed,  is  in  possession  of  the  cove- 
nantee, or  those  claiming  under  him.  But  if  the  covenant  of 
seisin  is  strictly  a  personal  covenant,  as  it  respects  the  course 
in  which  it  shall  go  to  the  representatives  of  the  covenantee, 
and  must  be  broken,  if  at  all,  the  moment  the  deed  is  executed, 
it  can  neither  go  to  the  assignee  nor  descend  to  the  heir.  The 
right  of  the  grantee  in  such  case  would  be  a  mere  right  of  ac- 
tion for  the  recovery  of  damages,  and  upon  his  death  would  go 
to  bis  personal  representatives. 

The  English  authorities,  though  not  numerous  on  the  cove- 
nant of  seisin,  show  that  so  long  as  the  grantee,  or  those  claim- 
ing under  him,  remain  in  possession  of  the  land,  the  covenant 
of  seisin  will  attend  and  run  with  the  land,  and  that  the  heir  or 
grantee,  if  evicted  by  paramount  title,  can  recover  upon  this 
covenant.  In  Coke's  Entries,  111,  cited  4  Johns.  74  {HamiJJUm 
▼.  WiXson^  4  Am.  Dec.  253],  a  case  is  reported  in  which  it  was 
held  that  the  heir  might  sustain  an  action  on  the  covenant  of 
seisin,  he  having  been  evicted  after  the  death  of  his  ancestor, 
who  entered  in  his  life-time  and  died  seised.  In  Lwcy  v.  Zav- 
ingston^  1  Vent.  175;^  S.  T.,  2  Lev.  26,  which  was  an  action  by 
the  executors  on  the  covenant  for  the  quiet  enjoyment,  the 
breach  assigned  was  that  the  plaintifiTs  testator  was  evicted  in 
his  life-time.  It  was  held  by  the  court,  "  that  the  eviction  be- 
ing to  the  testator,  he  can  not  have  an  heir  or  assignee  of  this 
land,  and  so  the  damages  belong  to  the  executors,  for  they 
represent  the  person  of  the  testator."    In  the  recent  case  of 

1.    i>MyT.ZM<M<m.lVe&t.l78. 
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Kingdon  executor  y.  NoUle,  1  Mau.  &  Sel.  355,  the  court  held 
that  the  coTenant  of  seisin  was  a  real  covenant  running  with 
the  land,  and  would  pass  with  the  estate  to  the  assignee,  or  de- 
volve upon  the  heir,  and  that  the  ezecutor  could  not  sustain  an 
action  without  showing  an  eviction,  or  some  special  damage 
sustained  by  the  testator.  In  Eingdon  v.  Notile^  4  Mau.  &  Sel. 
53,  the  devisee  brought  his  action  upon  the  same  covenant  and 
recovered,  the  court  repeating  the  same  doctrine  that  the  cove- 
nant of  seisin  is  a  real  covenant  and  runs  with  the  land.  In 
King  y.  Jones  et  aL,  5  T.  B.  418,  the  grantor  covenanted  that 
he  would  make  further  assurance  upon  the  request  of  the  pur- 
chaser. The  ancestor  of  the  plaintiff  requested  further  assur- 
ance, which  was  refused,  when  he  died;  and  his  heir,  the 
plaintiff,  was  afterwards  evicted  by  title  paramount,  and  it  was 
held  that  the  heir  could  sustain  an  action,  that  it  was  a  cove- 
nant running  with  land,  and  the  ultimate  damage  not  being 
sustained  in  the  life-time  of  the  ancestor,  the  covenant  with  the 
land  devolved  upon  the  heir.  The  decision  was  affirmed  on  er- 
ror in  the  court  of  the  king's  bench:  4  Mau.  &  Sel.  188. 

It  seems  to  be  well  settled  by  these  recent  decisions  that 
when  the  heir  or  assignee  acquires  any  interest  in  the  land, 
however  small,  by  even  an  imperfect  or  defective  title,  he  shall 
be  entitled  to  the  benefit  of  all  those  covenants  that  concern 
the  really;  and  where  he  has  been  evicted,  by  paramount  title, 
he  is  the  party  damnified,  by  the  non-performance  of  the 
grantor's  covenants,  and  for  such  breach  may  sustain  an  action. 
This  seems  to  be  reasonable  in  itself,  as  well  as  in  accordance 
with  the  terms  of  the  covenant.  By  considering  the  covenant 
of  seisin  as  a  real  covenant,  attendant  upon  the  inheritance,  it 
will  form  a  part  of  a  every  grantee's  security,  and  make  that 
which  otherwise  must  be  either  a  dead  letter  or  a  means  of  in- 
justice, a  most  useful  and  beneficial  covenant.  A  dead  letter, 
when  an  intermediate  conveyance  has  taken  place,  between  the 
making  of  the  covenant  and  the  discovery  of  the  defect  of  title, 
and  the  covenantee  refuses  to  bring  suit.  A  means  of  injustice, 
when,  after  the  covenantee  has  sold  and  conveyed  without  cove- 
nants, he  brings  and  sustains  an  action  on  the  ground  that  the 
covenant  was  broken  the  moment  it  was  entered  into,  and  could 
not,  therealter,  be  assigned.  Wh^n  lands  are  granted  in  fee 
by  such  a  conveyance  as  will  pass  a  fee,  and  the  grantor  cove- 
nants that  he  is  seised  in  fee,  we  can  perceive  no  objection, 
legal  or  equitable,  to  this  covenant  as  well  as  the  covenant  of 
warranty,  passing  with  the  land  so  long  as  the  purchaser  and 
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the  saocessive  grantees  under  him  remain  in  the  undisturbed 
possession  and  eujojment  of  the  land.  We  are  aware  that  the 
sapreme  coort  of  New  York  have  taken  somewhat  of  a  differ- 
ent view  of  this  covenant;  bat  highly  as  we  respect  the  de- 
cisions of  that  coarty  and  much  as  we  regret  now  to  differ  from 
them  in  opinion,  we  feel  bound  to  express  the  result  of  our 
own  judgments  in  eveiy  case  submitted  to  our  conddenition. 

The  supreme  court  of  Massachusetts,  2  Mass.  433  [  Jforstoit 
T.  Hobbs,  3  Am.  Dec.  61],  have  held  that  a  seisin  in  fact  of  the 
grantor,  at  the  time  the  deed  was  executed,  was  a  sufficient 
compliance  with  the  covenant  of  seisin  in  the  deed.     This  de- 
termination appears  to  us  to  be  founded  on  sound  and  correct 
principles.    If  the  grantor  is  in  the  exclusive  possessioii  of  the 
land  at  the  time  of  the  conveyance,  claiming  a  fee  adverse  to 
the  owner,  although  he  was  in  bj  his  own  disseisin,  his  cove- 
nant of  seisin  is  not  broken  until  tiie  purchaser,  or  those  claim- 
ing under  him,  are  evicted  by  title  paramount.     He  has  a  seisin 
in  deed,  as  contradistinguished  from  a  seisin  in  law,  sufficient 
to  protect  him  from  liability  under  his  covenant  so  long  as 
those  claiming  under  him  may  continue  so  seised.     Actual  dis- 
seisin, or  the  actual  adverse  possession  of  the  lands  of  another, 
is  the  commencement  of  a  right  which  by  lapse  of  time  may 
ripen  into  a  perfect  title  in  the  disseisor  or  possessor;  and  dur- 
ing the  time  that  the  grantee  of  such  disseisor  remains  in  the 
undisturbed  possession  of  the  lands  by  reason  of  the  convey- 
ance of  such  disseisor,  he  can  not  maintain  an  action  upon  the 
covenant  of  seisin.     No   breach  of  such  covenant  will  have 
taken  place  if  the  grantor  was  seised  in  deed  at  the  time  of  the 
conveyance,  however  that  seisin  may  have  been  acquired.    If 
the  grantor,  at  the  time  of  executing  this  conveyance,  was  in 
possession  of  the  lands,  either  as  disseisor  or  under  color  of 
title,  it  can  not  be  said  that  he  was  not  seised  of  an  estate  in 
the  premises.     When  the  grantor  is  not  seised,  either  in  deed 
oi   in  law,  at  the  time  of  conveying,  the  covenant  of  seisin 
must  be  broken  at  the  moment  of  executing  the  deed  contain- 
ing it,  and  becomes  thereby  a  mere  chose  in  action,  and  no 
longer  annexed  to  or   passing  with   the   land.     This  is  the 
case  when  the  grounds  are  vacant,  and  the  grantee  has  no  title. 
But  when  the  grantor  is,  at  the  time  of  the  conveyance,  in  pos- 
session, under  color  of  title,  claiming  a  fee,  the  covenant  of 
seisin  is  a  real  covenant  annexed  to  the  land,  and  passes  with 
it  to  the  heir  or  assignee,  until  he  who  has  the  paramount  title 
tof^y  &«iser^  ii,  a^id  svict  the  person  in  possession,  when  it  be- 
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comes  a  mere  claim  to  damages,  to  be  enforced  bj  him  who  has 
been  evicted,  and  like  any  other,  when  in  action,  no  longer 
assignable  at  common  law.  The  rule  of  damages  under  a  cove- 
nant of  seisin,  where  a  breach  has  been  shown,  is  the  con- 
sideration money  and  interest.  It  is  the  value  of  the  land,  as 
ascertained  by  the  parties,  and  the  money  comes  in  lieu  of  the 
land,  lost  by  the  non-performance  of  the  covenant.  Damages 
can  not  be  awarded,  either  for  the  increased  value  of  the  land, 
or  the  improvements  made.  In  the  latter  the  legislature  have 
provided  an  ample  remedy  in  favor  of  the  occupying  claimant; 
and  awarding  the  former,  would  in  many  cases  inflict  a  severe 
penalty  on  grantors  who  conveyed  in  good  faith,  having  perfect 
confidence  in  their  title  to  the  lands  they  conveyed.  If  the 
grantor  has  practiced  any  fraud  in  the  sale,  the  grantee  may 
have  his  remedy  by  an  action  on  the  case  in  the  nature  of  a  writ 
of  deceit.  It  is  not  unfrequently  the  case  that  in  conveying 
large  tracts  of  land,  especially  in  the  Virginia  military  district, 
the  grantor  is  seised,  in  the  manner  he  covenants,  of  part  only 
of  the  lands  sold,  and  by  means  of  interfering  claims,  defective 
entries,  or  other  causes,  he  has  no  valid  title  to  the  residue. 
The  measure  of  damages  in  such  a  case  is  the  same  proportion 
of  the  consideration  money  and  interest  as  the  value  of  the 
lands  of  which  the  grantor  was  not  seised  is  to  the  value  of  the 
whole,  the  consideration  money  being  considered  the  value  of 
the  whole  premises.  The  pleading  in  this  case  having  termi- 
nated in  a  demurrer  to  the  plaintiffs  replication,  has  made  it 
necessary  to  look  into  those  pleadings  with  reference  to  the 
principles  governing  the  covenant  of  seisin  and  the  breaches 
assigned. 

The  replication  is  clearly  bad,  and  is  not  attempted  to  be 
supported.  The  plea  is  equally  bad;  it  neither  denies  nor  con- 
fesses, and  avoids  the  want  of  seisin  of  the  defendant  of  the 
lands,  at  the  time  of  the  conveyance,  the  breach  assigned  in  the 
declaration;  but  avers  that  before  any  actual  damages  had  been 
sustained,  the  lands  were  sold  and  conveyed  by  the  sheriff  upon 
execution  as  the  property  of  Backus,  the  intestate.  The  decla- 
ration avers  generally  a  want  of  seisin  by  McCoy,  and  this  aver- 
ment being  unanswered  by  the  plea,  it  must  be  taken  that 
McCoy,  at  the  time  of  executing  the  conveyance,  was  neither 
seised  in  law  nor  deed  of  the  premises  conveyed,  and,  of  course, 
the  covenant  was  broken  ^.he  moment  it  was  entered  into,  and 
could  not  thereafter  be  assigned  by  the  sheriff's  deed,  noi 
descend  to  the  heirs  of  Backus,  but  must,  with  all  other  choses 
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in  action,  pass  to  the  personal  representatiTSS.    The  plea  and 
replication  both  being  insoffioient,  there  most  be 
Judgment  for  the  plaintiffs. 


Dakaobs  fOB  THX  Bbxach  ot  ths  CoTKVAiiT  07  SuBiH. — 8ee  OiU 
hert  ▼.  JSuOUey,  13  Am.  Deo.  57,  and  note;  Ela  t.  Card,  9  Id.  46;  Summtr 
V.  WUUams,  5  Id.  83;  Marston  v.  Hobbs,  3  Id.  61;  SUtaU  v.  Tm  Eyek,  2 
Id.  254;  Hwrford  v.  Wright,  1  Id.  8.  In  />idb«m  v.  Dectre'^  Admmisirator, 
in  23  Ma  151,  the  doetrine  of  Baekui  ▼.  McCoy  is- quoted,  approred,  and  fol- 
lowed. 


Dixon  v.  Ewing. 

[8  Ohio.  280.] 

Oh  ak  Sncunov  against  a  Principal  and  Substt,  the  releaae  of  prop- 
erty of  the  principal  seised  will  discharge  the  surety. 

Bill  for  an  injunction,  setting  forth  that  the  complainants 
united  as  sureties  on  a  bond  with  one  Foot  for  the  conyeyance 
of  a  tract  of  land  to  Ewing;  that  they  had  no  interest  in  the 
transaction;  that  the  land  was  not  conveyed;  that  Ewing  ob- 
tained judgment  on  the  bond,  and  levied  execution  on  personal 
property  belonging  to  Foot;  and  that  this  property  was  after- 
wards released  from  the  execution,  and  returned  to  Foot,  by  order 
of  plaintifiTs  attorney,  without  the  knowledge  or  consent  of  the 
complainants.  The  answer  admitted  the  facts  in  the  bill,  but 
denied  that  the  property  was  restored  to  Foot  by  the  direction 
of  the  defendants.  The  cause  was  submitted  on  the  briefs  of 
counsel. 

By  CouBT.  As  Foot  was  the  principal  debtor,  and  the  com- 
plainants were  his  sureties,  the  judgment-creditor  was  bound 
at  least  to  let  the  law  take  its  course,  without  interfering  to 
exempt  the  principal  debtor,  or  to  relieve  his  property  in  such 
a  way  as  ^o  increase  the  risk,  or  eventual  loss  of  the  securities. 
It  appears  that  property  belonging  to  Foot  had  been  taken  in 
execution,  by  which  the  judgment  might  have  been  in  part  dis- 
charged, and  although  Foot's  insolvency  was  notorious,  this 
property  was  given  up  by  order  of  the  plaintiffs  attorney,  who 
must  have  known  that  by  doing  so,  the  entire  debt  would  fall 
upon  the  sureties.  This  has  been  the  result,  and  the  question 
is,  whether  a  judgment-creditor  can  release  the  property  of  his 
principal  debtor,  after  a  levy,  and  then  enforce  the  coUection 
of  the  entire  judgment  against  the  sureties.  We  are  of  opinion 
that  he  can  not,  and  that  these  complainants  are  entitled  to  a 


Deo.  1827.]  MoOot  t;.  Galloway.  691 

credit  on  the  judgment  for  the  value  of  the  property  so  sur- 
rendered or  relinquished.  We  do  not  say  that  Ewing  was 
botind  to  pursue  the  principal  to  insolvency  before  he  came  on 
the  sureties;  but  that  he  had  no  right  to  interpose  for  the  pro- 
tection of  the  principal,  or  his  property,  by  his  discharging 
either  from  the  debt,  to  the  injury  of  the  sureties;  and  that 
having  done  so,  the  loss  must  be  charged  to  his  own  account, 
and  not  to  the  complainants.  The  case  is  not  varied  by  the 
allegation  that  the  defendants  did  not,  in  person,  authorize  the 
release.     He  is  bound  by  the  acts  of  his  attorney. 

The  question  is  not  what  degree  of  diligence  is  required,  or 
what  degree  of  negligence  may  be  permitted  in  the  judgment- 
creditor  in  relation  to  the  safety  of  the  sureties,  but  how  far  he 
may  be  allowed  to  injure  them  by  his  direct  acts.  Our  statute 
for  the  relief  of  bail  and  sureties  is  a  beneficial  one,  and  although 
this  case,  as  it  now  stands,  is  not  within  its  letter,  it  is  within 
its  spirit,  at  least  so  far  as  injurious  preferences  are  attempted. 

But  we  are  disposed  to  put  the  case  on  the  ground  of  fraud. 
The  release  of  Foot's  property  has  operated  as  a  fraud  on  the 
complainants  by  taking  from  them  the  means  of  protection  on 
which  they  must  have  relied,  and  which  alone  could  have  in- 
duced them  to  incur  the  responsibility.  They  do  doubt  relied 
on  the  ability  of  Foot  to  perform  his  engagement,  or  to  answer 
the  consequences,  and  any  proceeding  by  the  judgment-creditor 
which  has  a  direct  tendency  to  defeat  that  calculation  can  not 
be  viewed  otherwise  than  as  fraud. 

After  the  property  of  the  principal  was  in  the  hands  of  the 
sheriff,  the  sureties  had  a  right  to  the  benefit  of  it. 

The  judgment,  therefore,  must  be  enjoined  as  to  the  value  of 
the  property  relinquished. 


McCoy  v.  Gallowat. 

[8  Ohio,  282.] 

To  Establish  BotTNBA&iES,  evidence  of  common  reputation  is  not  admissi- 
ble to  contradict  record  evidence. 

CouBSB  AKD  DiSTAi^CK  MUST  GivB  WAY  to  natural  objects.  But  to  warrant 
the  application  of  this  rule  the  natural  objects  must  be  identified. 

Ejegtuent,    The  cause  was  submitted  on  the  testimony. 
Corwin  and  CoUei,  for  the  plaintiff. 

F.  and  H,  Dunlevy,  contra. 
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By  CouBT.  The  lessor  of  the  plamiiff  has  the  first  eniij  and 
tlie  eldest  patent;  he  must,  therefore,  recoTer,  if  his  patent 
covers  the  land  in  the  possession  of  the  defendant,  or  any  part 
of  it. 

The  south-west,  or  beginning  corner  of  Bussell's  sorrej,  un- 
der which  the  plaintiff  claims,  is  sufficiently  established,  the 
south  boundary  line,  running  east  from  that  corner,  is  also 
proved.  The  plaintiff's  patent  calls  to  run  from  the  beginning 
east,  two  hundred  and  sixty-six  and  two  third  poles,  to  a  sugar 
and  ash.  He  now  claims  by  a  line,  four  hundred  and  eighty 
poles,  to  a  hickory,  beech,  and  oak.  His  third  comer  called 
for,  is  two  beeches  and  an  ash.  The  comer  which  he  now 
claims,  is  two  hickories  and  a  beech. 

It  is  in  evidence,  that  when  the  defendant  made  his  entry,  he 
went  to  the  beginning  comer  of  Bussell,  and  traced  his  south 
boundary,  for  the  purpose  of  ascertaining  the  lines  of  his  survey, 
but  not  being  able  to  find  any  comer  answering  the  calls  of  his 
location,  he  ran  from  the  beginning,  the  distance  called  for  by 
Bussell,  and  made  a  corner  from  which  he  made  his  own  entiy. 
Bussell's  survey  contains  the  quantity  called  for,  without  inter- 
fering with  the  entry  of  the  defendant;  but  the  comer  he  now 
wishes  to  establish  will  include  the  whole  of  the  defendant's 
entry.  Some  of  the  witnesses  say,  that  the  comers  now  claimed 
by  the  plaintiff  have  been  considered  in  the  neighborhood,  for 
many  years,  as  the  original  comer  of  Bussell's  survey.  It  also 
appears,  from  the  connected  plat,  that  the  two  hickories  and 
beech  claimed  by  the  plaintiff,  as  his  third,  or  north-east  comer, 
must  have  been  made  as  a  comer  for  Muhlenburgh's  survey,  of 
eleven  hundred  and  twenty  acres,  and  not  as  a  comer  for  the  sur* 
vey  of  Bussell.  This  appears  to  be  the  substance  of  the  testi- 
mony, as  far  as  it  appears  to  be  in  any  way  material,  and  we  are 
clearly  of  opinion  that  it  does  not  establish  either  the  second  or 
third  comer  of  Bussell's  survey,  without  which  it  is  impossible 
to  say  that  his  patent  covers  any  part  of  the  land  claimed  or  oc- 
cupied by  the  defendant.  The  attempt  to  establish  those  cor- 
ners by  reputation  might  have  been  successful,  if  the  testi- 
mony did  not  contradict  the  presumption  arising  from  the 
neighborhood  opinion  that  has  been  stated.  It  is  evident  that 
the  perscns  who  considered  them  as  belonging  to  the  plaintiffs 
survey,  must  have  been  ignorant  of  the  calls  of  that  survey.  If 
they  had  known  that  the  south-east  comer  was  a  sugar  and 
an  ash,  and  the  north-east  comer  two  beeches  and  an  ash, 
they  could  not  have  believed  that  the  hickory,  oak,  and  beech 
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in  the  one  case,  and  the  two  hiokories  and  beech  in  the  other, 
woETe  those  comers.  If  corners  can  be  identified  and  proved 
bj  such  evidence,  the  record  testimony,  which  the  land  laws  have 
provided  for,  must  yield  to  neighborhood  reports,  and  certainty 
and  precision  must  be  dispensed  with. 

When  comers  are  lost  they  must  be  proved  by  reputation. 
Witnesses  may  be  examined  to  show  that  a  corner  once  existed; 
that  it  has  been  destroyed;  and  that  it  corresponded  with  the 
call  of  the  entry  or  survey;  but  they  can  not  be  allowed  to  sub- 
stitute one  corner  for  another  or  to  contradict  the  evidence 
which  is  of  record.  They  cannot  change  a  sugar  tree  to  a  hick- 
ory, or  an  ash  to  a  beech. 

The  length  of  the  first  line,  and  the  number  of  acres  contained 
in  the  entry,  are  strong  corroborating  circumstances  in  support 
of  the  conclusion,  that  the  comers  claimed  are  not  the  corners 
called  for.  By  the  survey  Bussell's  south  line  is  two  hundred 
sixty-six  poles  and  a  fraction  of  a  pole,  that  line,  as  he  now 
claims  it,  is  four  hundred  and  eighty  poles,  almost  double  the 
distance  in  the  patent,  and  the  quantity  of  lands  which  he  de- 
mands, exceeds  the  quantity  for  which  he  has  a  patent,  in  the 
same  proportion.  These  facts,  we  admit,  are  not  conclusive. 
In  the  Virginia  military  district  it  generally  happens,  that  the 
lines  are  longer  and  the  number  of  acres  greater  than  the  calls 
of  the  patent;  but  it  rarely  happens  that  the  discrepancy  is  so 
great  as  in  the  present  case,  and  although  these  facts  would  not 
be  sufiicient  to  reject  a  comer,  in  other  respects  sufficiently 
proved,  yet  they  afford  a  sufficient  ground  to  reject  a  claim  for 
a  comer,  supported  only  by  a  neighborhood  opinion,  and  par- 
ticularly so  when  that  opinion  contradicts  the  survey. 

The  fact  that  the  hickory,  ash,  and  beech  are  in  the  line  of 
Muhlenburgh's  survey,  and  are  called  for  as  a  corner  for  that 
survey,  in  the  absence  of  all  proof  that  such  a  comer  belongs 
toBussel's  survey,  confirms  the  conclusion  heretofore  drawn. 

It  is  admitted  that  course  and  distance  must  give  way  to 
natural  objects,  but  this  rule  has  its  limits  and  must  be  used 
with  sound  discretion.  When  a  natural  object  is  distinctly 
called  for,  and  satisfactorily  proved,  it  becomes  a  land-mark  not 
to  be  rejected,  because  the  certainty  which  it  affords  excludes 
the  probability  of  mistake,  while  course  and  distance,  depend- 
ing for  their  correctness  on  a  great  variety  of  circumstances,  are 
constantly  liable  to  be  incorrect.  Difference  in  the  instruments 
used,  and  in  the  care  of  surveyors  and  their  assistants,  must 
lead  to  different  results.    Hence  it  is  that  this  rule  has  been 
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estaUiflhed.  But  in  the  case  before  us,  the  natural  objects 
called  for  have  not  been  proved.  If  the  plaintiff  had  estab- 
lished his  sugar  and  ash  corner  in  or  near  the  direction  of  his 
first  course,  and  the  hickory  and  beech  comer  in  or  near  the 
course  of  his  second  line,  those  corners  must  have  been  sus- 
tained, although  they  might  have  varied  from  the  course  and 
distance  in  the  patent,  provided  that  variance  were  not  too  great 
io  be  ascpbed  to  the  causes  just  mentioned.  But  when  the 
comer  claimed  by  a  party  has  no  similitude  to  the  one  he  has 
made  and  recorded  as  his  land-mark,  he  can  not  aid  himself  by 
resorting  to  this  rule.  He  must  be  governed  by  the  oonverse 
of  it,  tliat  when  there  is  not  an  object  called  for  and  proved, 
varying  from  his  course  aild  distance,  he  must  make  his  comers 
where  course  and  distance  lead  him. 

Other  grounds  were  taken  in  the  argument,  but  we  consider 
it  unnecessaiy  to  pursue  them.  The  plaintiff  has  failed  to 
establish  his  second  and  third  comers,  and  is,  therefore,  con- 
fined to  his  course  and  distance,  which  do  not  interfere  with 
the  land  claimed  and  possessed  by  the  defendant. 

Judgment  for  defendant. 


HXABSAY  EVIDXNCB  BBOARDDTO  BOUKDABT.— Soe  th«  note  tO 

EggoTt^  15  Am.  Dec.  628;  CoaU  ▼.  Spetr,  Id.  637. 


Hablan  i;.  Read. 

£8  Ohio,  385.] 

To  Avoid  thb  Patmsnt  or  a  Non,  in  a  anit  at  law,  on  the  ground  of 
fraud,  the  fraud  must  extend  to  the  whole  oonsideration. 

AssTTHPsrr  on  a  promissory  note.  The  defendant,  under  the 
plea  of  non-assumpsit,  offered  evidence  to  prove  that  the  note 
was  given  as  a  portion  of  the  purchase-price  of  a  certain  farm 
sold  to  the  maker  by  the  payee;  that  the  defendant  saw  a  por- 
tion of  the  farm,  but  relied  upon  the  representations  of  the 
plaintiff  as  regards  the  residue  of  the  property;  and  that  the 
representations  were  false.    The  evidence  was  objected  to. 

£y  Court.  To  avoid  the  payment  of  a  note  in  a  suit  at  law, 
on  the  ground  of  fraud,  the  fraud  must  extend  to  the  whole 
consideration.  We  have  no  rule  to  ascertain  the  extent  of  the 
partial  injury  sustained  by  the  misrepresentation  complained  of. 
The  jury  can  not  make  a  new  contract  for  the  parties.  They 
can  not  establish  for  them  a  price,  or  value,  different  from  the 
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one  agreed.  There  is  no  doubt,  but  that  a  vendor  who  sells  by  a 
deecription,  is  bound  to  .make  it  good;  and  in  this  case,  if  the 
vendee  was  deceived  by  a  misrepresentation,  he  might  have  re- 
fused to  execute  his  contract.  He  might  have  filed  a  bill  to 
avoid  it,  but  in  place  of  doing  this,  he  has  afiSrmed  it.  He  has 
taken  possession,  with  a  full  knowledge  of  all  the  facts,  and  has 
paid  a  part  of  the  purchase-money.  Under  these  circumstances, 
whatever  relief  he  may  be  entitled  to  elsewhere,  he  can  not  avail 
himself  of  his  proposed  defense  in  the  present  action.  We 
know  that  courts  of  common  law,  as  well  as  courts  of  equity, 
may  relieve  against  fraud,  in  any  form  in  which  their  modes  of 
proceedings  can  reach  it;  but  it  does  not  follow  that  a  party 
who  has  acquiesced  in  a  fraud,  and  thereby  sustained  a  partial 
loss,  may  set  that  up  as  a  defense  to  an  action  brought  on  a 
note  for  the  consideration  of  the  contract.  Such  a  course  would 
not  only  be  inconvenient,  but  would  lead  to  uncertain  results. 
It  would  burden  the  jury  unnecessarily.  Plaintiffs  would  be 
perpetuaUy  liable  to  be  taken  by  surprise,  and  much  of  the  time 
of  the  court  would  be  wasted  by  unprofitable  disputation. 
Attempts  have  often  been  made  to  set  up  this  kind  of  def ense» 
but  it  has  been  always  rejected. 


Gist  t;.  Ltbbaio).  ^ 

[8  Ohio,  807.] 

BmovAL  OF  THE  Hakxr  ow  A  NoTB,  before  its  maturity,  into  a  diiferant 
state  £mm  that  where  he  resided  at  the  time  of  its  execution,  will  ezonae 
the  holder  from  making  demand  of  payment. 

NoncB  TO  AN  Indobsxr,  addressed  to  him  at  a  city  generally,  where  he 
was  accnstomed  to  pass  part  of  his  time,  receiving  letters  and  messages 
at  a  particular  place  therein,  will  sapport  a  verdict  for  the  holder, 
although  the  indorser  resided  nine  miles  from  the  city,  though  there  was 
no  proof  that  the  city  post-office  was  the  nearest  one  to  his  place  of  real- 
dence. 

AssuMPsrr  by  Oist,  the  indorsee,  against  Lybrand,  the  in- 
dorser of  a  promissory  note,  made  by  one  Ware  in  Lybrand's 
favor,  payable  one  year  after  date.  Ware  had  left  the  state 
where  he  resided  at  the  time  of  the  making  of  the  note,  and 
could  not  be  found  by  Gist  at  maturity.  Evidence  was  offered 
to  prove  this  fact,  and  admitted  against  defendant's  objection. 
It  did  not  appear  that  the  plaintiff  had  made  actual  demand  at 
Ware's  former  place  of  residence  within  the  state.  The  evidence 
of  notice  of  non-payment,  given  to  the  indorser,  appears  from 
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ibe  opinion.  Objections  to  the  admissibilitj  of  this  eridenoi 
were  also  overruled,  and  a  verdict  returned  for  the  plaintifil 
If otiiKi  for  a  new  trial. 

ir»  IT.  Irwin,  for  the  defendant,  contended  that  the  removal 

^rom  the  state  of  a  maker  of  a  promissory  note,  would  not  ex- 

"CiBse  demand  of  payment  at  his  former  residence  or  place 

'  of  business  within  the  state:    Sanger  v.   SHmpson,  5  Binn. 

642;  Thompson  v.  Ketcham^  4  Johns.  285.  Counsel  also  ob- 
,  jeeted  to  the  sufficiency  of  the  notice  to  the  indorser:  HoUiday 

▼.  MaHinell,  20  Johns.  168;  Snider  v.  Ulica  Bank,  Id.  383; 
Ireland  v.  Bip,  11  Id.  231. 

Mi  Stanberry,  contra^  in  support  of  the  position  that  no  de- 
mand was  necessary  under  the  circumstances,  cited  McQruder 
V.  Bank  of  WashingUm,  9  Wheat  698;  Anderson  v.  Drake ^  14 
Jolins.  114  [7  Am.  Dec.  442];  Duncan  v.  McCuMough.  4  Sei^.  & 
B.  480;  Putnam  v.  Sullivan,  4  Mass.  46  [3  Am.  Dec.  206].  And 
upon  the  su£5ciency  of  the  notice  of  nou-payment,  counsel  re- 
ferred to  Mum  V.  Baldwin,  6  Mass.  317;  Bank  of  Columbia  v. 
Idiwrence,  1  Pet.  678;  Beed  v.  Paine,  16  Johns.  218. 

By  CouBT.  We  all  concur  in  opinion  with  the  supreme  court 
of  the  United  States,  upon  the  first  point  in  this  case.  In  the 
case  of  McOruder  v.  The  Bank  of  Washington,^  cited  by  the 
plaintiff's  counsel,  they  have  settled  that  the  removal  of  the 
maker  of  a  note,  after  it  was  made,  and  before  its  maturity, 
into  a  different  state  from  that  where  he  resided  when  the  note 
was  made,  excuses  the  holder  from  making  actual  demand  of 
payment  made  from  the  maker.  Whether  a  demand  should  be 
made  at  any  other  place,  is  not  made  a  point  or  adjudicated 
upon  in  that  case.  But  it  seems  to  us  a  clear  consequence  of 
that  decision,  that  such  demand  is  unnecessary.  The  fact  of 
lemovol  commits  the  indorser,  and  dispenses  with  all  denuuid, 
mless  a  particular  place  be  appointed  for  the  payment  of  the 
note  in  the  note  itself.  In  this  case  the  evidence  to  prove  the 
removal  was  admissible,  and  the  jury  found  the  fact  of  remoaL 
The  verdict  can  not  be  disturbed  on  this  point. 

2.  The  second  ground  urged  for  a  new  trial  is,  that  the  testi* 
mony  received  to  prove  that  notice  was  given  to  the  defendant 
el  the  non-payment  of  the  note,  was  not  admissible  for  that 
pvirpose.  It  is  fully  proved  that  the  defendant  resided  a  part 
et  his  time  in  the  country,  nine  miles  from  the  city,  and  a  part 
at  his  mother's,  in  the  city.     But  transacted  no  regular  bnsi« 

1.  0  Wheat.  MB. 
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ness  at  either  place.  Notice  of  the  protest  was  put  into  the 
post-office  in  the  city,  from  whence  a  letter  carrier  distributed 
letters,  who  testified  that  he  had  carried  letters  to  Ljbrand 
from  the  post-office.  The  proof  is  also  clear  that  Lybrand  had 
directed  letters  and  other  matters  of  business  to  be  left  for  him 
at  his  mother's.  There  is  no  evidence  in  this  case  whether 
there  was  a  post-office  nearer  to  his  country  residence  than  that 
of  the  city,  and  the  counsel  for  both  parties  contend  that  this 
omission  is  in  their  favor.  But,  as  the  question  is  presented  to 
us,  we  do  not  consider  the  fact  very  material.  All  the  evidence 
received  was  properly  admissible.  Its  sufficiency  to  charge  the 
defendant  might  depend  upon  the  facts.  Proof  that  there  was 
a  nearer  post-office  would  have  been  a  sufficient  answer  to  ik 
before  a  jury.  But  this,  instead  of  rendering  it  originally  inad- 
missible, would  be  defeating  it  by  counter  proof.  Its  operative 
effect,  not  its  admissibility,  depended  upon  that  fact,  and  its 
opexative  effect,  too,  would  depend  entirely  upon  the  light  in 
which  the  other  facts  might  be  considered  by  the  jury.  Should 
they  be  satisfied,  from  the  testimony,  that  the  notice  actually 
reached  the  defendant,  or  that  he  was  in  the  city  at  the  time 
the  notice  was  put  in  the  post-office,  and  receiving  letters  by 
the  carrier,  the  fact  of  a  nearer  post-office  would  be  considered 
wholly  immaterial.  It  is,  therefore,  very  clear  that  the  tasti* 
mony  was  properly  admitted.  Its  effect  is  not  now  before  us, 
and  it  is  unnecessary  to  express  any  opinion  upon  it. 
New  trial  refused,  and  judgment  on  the  verdict. 

BincT  or  trb  Ksmovai.  or  ths  Maker  of  a  note  fEom  the  place  when 
it  wia  made,  upon  demand  and  notice:  See  Fuhrman  v.  Loudon,  15  Am.  Dee. 
642,  and  note. 


Dabney  V.  Manning. 

[8  Ohxo,  831.] 

FowsB  Givsr  to  Ezioutob  by  Will  to  sell  lands,  when,  in  hia  opinion, 
aale  can  be  made  to  good  advantage,  and  to  distribute  the  proceeds  among 
the  testator's  children  as  they  come  of  age,  is  a  power  coupled  with  an 
interest,  and  entitles  the  executor  to  the  possession  of  the  land. 

Pdbchaser  under  a  Dbcrkb  Subskquentlt  Revebsbd,  who  enters  npoa 
the  lands  purchased,  is  not  liable  in  trespass  for  acts  done  while  the  de- 
cree was  in  force. 

Tbespabs  for  breaking  and  entering  the  plaintiff's  close.  A 
case  was  stated  containing  the  following  facts:  The  plaintiff  was 
the  executrix  of  the  will  of  N.  G.  Dabnej,  deceased,  duly 
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proved  and  recorded,  which  contained  the  following  claoae:  "  I 
do  will  and  ordain  that  my  ezecators  hereinafter  named,  do  sell 
my  farm,  on  which  I  now  reside,  containing  one  hundred  and 
fiixtj-eight. acres,  whenever,  in  their  opinion,  thev  can  do  the 
same  to  good  advantage/'    The  plaintiff  alone  qualified.     By 
other  provisons  of  the  will,  the  proceeds  of  the  sale  were  to  be 
distributed  among  the  testator's  children  as  they  should  arrive 
at  age.    The  plaintiff  adduced  no  other  title  or  evidence  ol 
right  of  possession,  but  that  contaioed  in  the  devise.    The  de- 
fendants' defense  was:  Some  of  the  heirs-at-law  of  N.  O.  Dabney 
were  infants.    One  of  them  being  of  full  age,  the  executrix,  the 
plaintiff,  not  having  sold  the  estate,  filed  a  petition  for  partition. 
The  land  being  reported  incapable  of  divisioo,  an  order  of  sale 
was  made,  directing  N.  Scott  to  make  the  sale,  in  these  words: 
"  It  further  appearing  to  the  court  here  that  there  is  no  admin- 
istrator on  the  estate  of  N.  O.  Dabney,  it  is  ordered  by  the 
court,  that  N.  Scott  be  appointed  administrator,  to  make  dis- 
tribution of  the  avails  of  said  land,  etc.     It  is  also  ordered  by 
the  court  here,  that  an  order  issue  to  said  administrator  to  sell 
the  land,  in  the  petition  described,  at  public  vendue."     Scott 
sold  the  land,  and  the  defendants  purchased.     Scott  executed 
to  them  a  conveyance,  without  referring  to  the  judicial  proceed- 
ings under  which  he  acted,  but  describing  himself  as  "  admin* 
istrator  to  sell  the  lands  and  tenements  of  Nath.  O.  Dabney, 
late  deceased."    And  in  the  covenant  of  title,  he  recites  his 
powers  thus:  "  I,  the  said  Nehemiah,in  my  said  capacity  of  ad- 
ministrator to  sell  the  land  and  tenements  of  N.  G.  Dabney,  late 
deceased,  do,  for  myself,  my  heirs,  etc.,  that  at,  and  until  the 
ensealing  of  these  presents,  I  am  in  my  said  capacity  of  admims- 
trator  well  seized  of  the  premises,  as  a  good  indefeasible  estate 
iu  fee-simple,  and  have  good  right  to  bargain  and  sell  the  same 
in  manner  and  form  as  above  written."    Under  this  deed,  the  de- 
fendants entered  and  took  possession.     Subsequent  to  the  sale 
and  conveyance,  the  order  directing  the  sale  on  partition  was 
reversed.     The  defendants  then  abandoned  the  possession. 

Two  questions  were  raised  for  decision:  1.  Had  the  plaintiff 
such  possession  of  the  premises,  as  that  she  could  maintain  an 
action  of  trespass  for  an  unlawful  entry  upon  it?  2.  Can  the 
defendants  protect  themselves  under  the  purchase  from  Scott  Y 

P.  W,  Burr,  for  the  plaintiff.  The  devise  to  the  plaintiff  was 
a  power  coupled  with  an  interest:  Howell  v.  Bams,  Pow.  Dev. 
306;  Jackson  v.  Fsrris,  15  Johns.  346.     There  being  an  execu* 
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tor,  the  appointment  of  the  administrator  and  all  the  acts  under 
it  were  void:  Toll.  Ex.  127,  128. 

Loomis  and  Meicalf,  contra,  urged  that  the  defendants,  having 
entered  lawfully,  could  not  be  made  trespassers  by  relation :  13 
Coke,  21;  11  Id.  61;  they  could  not  be  affected  by  the  reversal  of 
an  order  to  which  they  were  not  parties:  3  Cai.  261. 

By  Ck>UBT.  The  testator  in  this  case  directed  his  executors  to 
sell  bis  real  estate  whenever,  in  their  opinion,  they  could  do  so 
to  good  advantage.  He  devised  the  proceeds  of  sale  to  be  paid 
in  shares  to  his  wife  and  children,  and  appointed  the  payments 
to  the  children  to  be  made  when  they  should  respectively  be- 
come of  age.  We  can  not  consider  these  provisions  as  giving 
to  the  executors  a  mere  naked  power  to  sell  the  land;  because 
they  confide  a  discretion  as  to  the  time  of  making  the  sale  to 
good  advantage;  and,  because  they  are  intrusted  with  the  charge 
of  the  proceeds,  until  the  time  appointed  for  paying  it  to  the 
legatees.  The  executrix  had  an  interest  in  the  performance  of 
the  trust  thus  confided  to  her,  and  she  had  also  an  interest  as 
one  of  the  devisees  of  the  proceeds.  For  the  preservation  of 
these  interests,  the  law  entitled  her  to  the  possession  of  the 
land,  from  which  they  could  not  be  separated.  The  title  cer- 
tainly descended  to  the  heir,  while  the  trust  remained  unexe- 
cuted, subject  to  be  divested  by  the  execution  of  the  power. 
But  the  right  of  possession  did  not  descend  with  the  title;  that 
passed  with  the  will  for  the  better  enabling  the  executors  to 
effect  the  objects  of  the  testator.  We  are,  consequently,  satisfied 
that  the  plaintiff  has  such  right  of  possession  as  enables  her  to 
sustain  this  action. 

The  laws  of  this  state  provide,  that  where  lands  descend  in 
parcenary  to  heirs,  some  of  whom  may  be  of  full  age,  and  some 
minors,  those  of  full  age  may  petition  for  partition;  and  the 
power  of  hearing  and  determining  upon  this  petition  is  con- 
ferred upon  the  courts  of  justice.  If,  upon  certain  proceedings, 
it  shall  appear  that  the  lands  can  not  be  partitioned  to  advan- 
tage, power  is  given  to  the  courts  to  direct  a  sale,  and  to  dis- 
tribute the  money. 

The  proceedings  and  judgments  of  the  courts,  in  a  petition 
for  partition,  must,  like  judicial  proceedings  in  all  other  cases, 
bind  both  parties  and  privies,  while  they  remained  unreversed, 
however  erroneously  they  may  have  been  conducted. 

In  this  case,  the  court  of  common  pleas  clearly  were  invested  with 
jurisdiction  over  the  subject,  and  between  the  parties.    Whether 
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such  interest  descended  to  the  heirs  of  Dabney,  as  entitled  one 
of  them  to  demand  partition,  "was  a  judicial  question,  which  that 
court  were  competent  to  decide.  It  naturally  arose  in  the  cause, 
and  the  decision  of  it  concluded  all  concerned  until  reversed. 
The  adjudication  upon  every  other  fact  in  the  cause  was  of  the 
same  character. 

It  is  urged,  that  by  law  the  court  are,  in  case  of  a  sale  being 
ordered,  directed  to  require  that  the  sale  be  made  by  the  sheriff, 
and  that,  in  this  case,  they  appointed  another  person  to  make 
it.  But  this  error  could  not  have  the  consequence  of  taking 
away  their  jurisdiction,  nor  of  rendering  the  sale  void.  They 
were  authorized  to  direct  a  sale  by  one  person,  and  they  directed 
a  sale  by  another.  There  is  no  just  analogy  between  such  a 
case,  and  one  where  the  court  adjudge  that  to  be  done  which 
the  nature  of  the  action  does  not  warrant,  as  adjudging  that  a 
defendant  make  a  conveyance  for  land,  or  receive  a  beating  in 
a  personal  action. 

The  judgment  or  decree,  in  the  proceeding  for  partition,  does 
not  pretend  to  constitute  Scott  administrator  for  any  other  pur- 
pose than  perfecting  the  objects  of  that  decree.    The  sale  made 
by  him  was  approved  by  the  court,  and  the  deed  made  accord- 
ingly, although  it  does  not  specially  refer  to  the  proceedings  in 
partition  as  its  foundation.    The  defendants  purchased  under 
the  order  of  sale,  and  received  their  deed  in  confirmatiou  of  thai 
purchase  and  took  possession  under  it.    For  the  irregular  pro- 
ceedings of  the  court,  or  of  the  persons  acting  under  its  anthori- 
ties,.  the  defendants  were  not  responsible.    Whilst  the  decree 
remained  in  force,  the  plaintiff  was  divested  of  title,  and  the  de- 
fendants invested  with  it.    They  committed  no  trespass  by 
entering,  for  they  entered  under  authority  of  law,  and  that  they 
can  not  be  made  trespassers  by  relation,  stands  as  strongly  upon 
authority  as  it  does  upon  the  principles  of  good  sense,  common 
honesty  and  justice.    It  is  for  the  possession  thus  obtained  and 
continued,  and  abandoned  with  the  destruction  of  the  founda- 
tion upon  which  it  stood,  that  this  suit  is  brought.    It  i&  our 
opinion  that  it  can  not  be  sustained,  and  that  the  law  of  the 
case  is  with  the  defendants,  for  whom  judgment  must  be  given. 
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WiNTHROP   V.  HuNnNOTON. 

£3  Obio,  827.J 

CoxPENSATiON  TOR  Imfbovements  andjtazes  in  and  about  lands  madd  by 
one  who  entered  nnder  color  of  title,  and  is  ejected  at  law,  can  not  be 
reooyered  in  equity  from  the  real  owner. 

Bill  in  equity  for  compensation  for  improvements.  The 
opinion  states  the  case. 

WhUUesey  and  Newton,  for  the  complainant. 

Webb,  contra. 

By  CouBT.  The  complainant  in  this  cause  haying  been 
ejected  from  land  claimed  by  him  as  owner,  in  consequence  of 
a  recovery  against  him  at  law,  has  filed  this  bill,  seeking  to  be 
considered  as  trustee  for  the  respondents  in  all  that  he  did,  to 
improve  and  preserve  the  lands  in  the  character  of  absolute 
owner.  The  grounds  upon  which  it  is  attempted  to  sustain 
this  pretension  are  that  inasmuch  as  the  identification  of  the 
land,  was  the  act  of  the  complainant,  and  that  identification  is 
recognized  by  the  respondents;  as  to  this,  they  admit  an  agency. 
And  as  the  improvements  and  payments  of  taxes  were  for  the 
benefit  of  the  respondents,  equity  may  well  consider  these  acts 
as  performed  in  the  character  of  agent,  so  as  thus  to  be  enabled 
to  do  justice  to  the  parties. 

We  have  carefully  examined  and  considered  the  aiguments 
advanced  in  support  of  these  positions;  but  we  find  nothing  in 
ihem  to  warrant  us  in  giving  to  the  acts  of  a  party  a  character 
directly  contrary  to  that  in  which  those  acts  were  performed. 
As  a  matter  of  fact  it  is  indisputable  that  the  complainant  did 
not  act  as  the  agent  of  the  respondents  in  any  one  of  the 
matters  in  respect  to  which  he  claims  compensation.  He  took 
possession  of  the  land,  not  to  preserve  it  for  the  respondents^ 
but  to  occupy  and  improve  it  for  himself.  With  this  object^ 
and  for  this  purpose,  he  labored  and  paid  money.  And  when 
the  respondents  asserted  their  right,  he  controverted  it,  and 
compelled  them  to  establish  it  by  a  judicial  proceeding.  There 
is  no  allowable  legal  fiction  by  which  the  court  can  so  change 
the  character  of  a  transaction  as  to  convert  an  adverse  preten- 
sion into  an  agency  for  him  whose  right  is  resisted. 

It  is  true,  the  respondents  have  adopted  the  partition  of  the 
land  as  they  have  found  it.  But  this  conduct  is  no  recognition 
of  the  agency  of  the  complainant.  It  was  competent  for  the 
owner  to  take  the  lands  in  the  place  they  were  assigned  to  him 
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hj  others  who  had  daimwh^er  the  aflsigmnentwBB  so  Quide  as 
to  oondiide  him  or  not.  This  mere  act  of  aoqniesoenoe  eaa 
have  no  legal  or  equitable  relation  to  the  person  on  whose 
claim  the  assignment  was  mAde,  and  most  be  considered  en- 
tiielj  independent  of  every  one  concerned. 

The  complainant  acted  in  all  that  he  did  as  a  volonteer.  tt 
is  impossible  to  give  him  any  other  character.  And  there  is 
not  only  no  case,  there  can  be  no  principle,  in  which  a  mere 
volunteer  can  maintain  a  suit  in  law  or  equity  for  compensa- 
tion, although  there  are  many  cases  in  which  the  party  may  be 
benefited  by  such  interference,  and  in  which  an  award  of  com- 
pensation would  seem  to  be  just.  Nevertheless,  were  it  once 
permitted  that  one  man  could  volunteer  his  services  to  another, 
and  coerce  compensation,  it  would  subvert  the  fundamental 
doctrines  of  contract,  and  open  a  door  for  incalculable  mis- 
chiefs and  litigations.  The  complainant's  counsel  are  too  sen- 
sible of  this  to  assert  that  a  mere  volunteer  can  recover. 
Hence,  they  attempt  to  establish  an  agency  in  their  client,  and 
do  not  seem  to  perceive  that  to  convert  a  volunteer  into  an 
agent,  against  the  consent  of  the  alleged  employer,  is  bat 
maintaining  the  principle  abandoned  in  different  terms  differ- 
ently applied. 

The  answer  given  by  the  defendant's  counsel  to  the  use  made 
of  the  case  of  Nowler,  Douglass  et  al,  v.  CaU,  13  Am.  Dec.  640, 
is  decisive  upon  its  analogy  to  this  case.  Nothing  is  more  com- 
mon than  for  courts  of  equity,  in  decreeing  a  complainant  the 
relief  he  seeks,  to  impose  terms  upon  him  which  could  not  be 
asserted  against  him  in  an  original  bill,  at  the  suit  of  the  re- 
spondent. It  is  an  ordinary  principle  of  proceeding  in  equity, 
and  results  from  the  well  known  uaxim,  that  he  who  asks 
equity  shall  do  it,  or  be  denied  the  equity  he  asks.  In  that 
case,  the  complainant  asked  the  court  to  quiet  his  title  against 
claimants  under  a  sale  similar  to  that  through  which  the  conn 
plainant  claimed  in  this  case.  And  the  court  proceeded  to 
decree  in  his  favor,  upon  the  condition  that  he  should  repay 
the  taxes  advanced,  and  remunerate  the  party  for  his  trouble  in 
making  the  payment.  And  the  decree  is  predicated  upon  the 
common  principle,  without  an  intimation  that  an  original  bill 
would  have  been  sustained  for  that  object.  In  this  case  the 
complainant  reposed  himself  upon  his  adverse  right  until  ad- 
judged against  him,  and  then,  in  direct  contradiction  of  hia 
former  pretension,  seeks  to  come  before  this  court  in  a  new 
character.    Were  we  to  sustain  this  bill,  it  could  only  be  on  a 
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principle  that  would  entitle  eveij  person  who  took  poBsession 
of  lands  belonging  to  others,  supposing  he  had  title,  after  he 
was  ejected  at  law,  to  come  into  equity  for  aid  and  remunera- 
tion. This  would  certainly  be  an  entire  new  branch  of  equit* 
able  jurisdiction  to  which  we  are  not  disposed  to  be  the  first  to 
assent. 

It  is  not  the  mere  fact  of  a  recovery  in  ejectment  that  ex- 
dudes  the  defendant  from  relief  here;  but  it  is  the  principle 
upon  which  that  relief  is  sought,  between  which,  and  permitting 
a  mortgagor  to  redeem  after  the  mortgagee  has  recovered  at  law, 
we  can  perceive  no  analogy. 

There  is  no  weight  in  the  suggestion  that  the  respondents 
slept  over  their  rights.  They  were  not  barred  at  law,  and  in 
equity  the  rule  is  not  varied.  There  is  not  even  a  suggestion 
that  they  practiced  any  fraud  in  permitting  the  complainant  to 
proceed  in  his  improvements  and  payment  of  taxes.  Upon  the 
ground  of  fraud  only  could  a  court  of  equity  interfere  where 
the  statute  of  limitations  does  not  apply  at  law,  or  by  analogy, 
in  this  court. 

The  bill  must  be  dismissed. 


Compensation  vob  Improvkmknts. — See  J<ickaon  ▼.  Loomia,  16  Am.  Deo. 
S47»  mnd  note;  WhitUdgt  v.  WaU,  2  Id.  724. 

Compensation  not  Allowed  for  improvements  made  by  one  knowing  the 
title  to  be  in  dispute:  Barlow  v.  BtU,  10  Am.  Deo.  731,  and  note. 


Taylor  v.  Boyd. 

\Z  ObzO(  837.] 

DiCBEB  xn^Changbbt  FOB  THE  GoNVETAKCE  of  land,  where  the  deed  ia  not 
executed  within  the  limited  time,  operates  as  a  conveyance,  subject, 
as  between  the  parties,  to  a  revesting  of  the  title  by  a  reversal  of  the 
decree. 

BxvEBSAL  OF  A  Decbee  in  chancery,  under  which  a  purchaser  in  good  faith, 
and  before  service  of  citation  on  error,  acquired  title,  does  not  divest  the 
title  of  such  purchaser. 

AoBEED  case.  John  Boyd,  the  father  of  the  defendant, 
Abrabam  Boyd,  filed  bis  bill  in  equity  against  James  Taylor, 
the  plaintiff's  lessor,  to  obtain  a  conveyance  of  the  premises  in 
question,  of  which  Taylor  was  then  seised  in  fee.  The  court 
of  chancery  decreed  that  Taylor  convey  to  Boyd,  within  a  limited 
time,  or  that  the  decree  operate  as  a  conveyance.  The  specified 
time  Laving  expired  without  a  deed  being  made,  John  Boyd 
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conveyed  the  premises  to  the  defendant,  having  in  the  mean 
time  taken  [)088es8ion  under  the  decree  Before  this  convey- 
ance was  executed,  Taylor  had  sued  out  a  writ  of  eiror  to 
reverse  the  decree,  but  the  writ  was  not  served  until  after  the 
conveyance,  and  the  defendant,  Abraham  Boyd,  had  no  actual 
notice  that  such  writ  was  being  sued  out.  Upon  the  hearing  of 
the  writ  of  error,  the  decree  of  the  court  of  chancery  was  re- 
versed. The  question  presented  for  decision  was  whether,  un- 
der the  circumstances,  the  title  of  Abraham  Boyd  was  affected 
by  the  reversal  of  the  decree  upon  which  it  was  founded. 

Sill  and  Leonard,  for  the  defendant. 

Orimke,  contra,  urged  that  the  pendency  of  a  suit  is  notice  to 
all  the  world,  and  that  conveyances  obtained  during  that  period 
were  void:  Amb.  676;  Bishop  of  Winchester  v.  Oaine,  11  Vea. 
194;  and  that  the  pendency  of  a  writ  of  error  commenced  from 
the  time  of  its  allowance:  Bos.  &  P.  370;  1  T.  B.  279;  2  East. 
439;  1  Id.  662;  1  Mod.  28. 

By  CouBT.  Upon  the  state  of  facts  in  this  case,  James  Boyd» 
by  virtue  of  the  decree  in  chancery  in  his  favor,  and  under  the 
provisions  of  the  act  regulating  proceedings  in  ohanceiy,  ob- 
tained an  absolute  legal  title  to  the  lands  in  dispute.  Whilst 
invested  with  this  title,  he  entered  into  the  possession.  The 
title  conferred  l^  the  decree  was  exactly  that  which  Taylor,  the 
defendant  in  chancery,  had  when  the  decree  was  rendoed,  and 
this  title  was  as  perfect  in  James  Boyd,  under  the  decree,  as  it 
was  in  Taylor  before  the  decree  was  pronounced.  Boyd's  power 
to  alien  was  as  full  and  ample  as  any  other  owner's  could  be, 
subject,  however,  to  be  divested  of  the  estate  by  the  same 
power  that  invested  it  in  him. 

The  foundation  of  this  title  was  the  decree  in  chancexy  thai 
conferred  it.  So  long  as  that  decree  remained  in  force,  the 
title  could  not  be  impeached  by  Taylor  or  any  person  ^-l<^ming 
under  him,  by  conveyance  made  pending  the  suit  in  chanoeiy, 
or  after  the  decree.  But  what  is  the  effect  of  the  reversal  of 
that  decree? 

It  is  urged  that  the  decree  having  the  same  effect  as  a  deed» 
being,  in  fact,  an  operative  conveyance,  its  effect  must  be  the 
same  as  if  a  deed  had  actually  been  made  under  the  decree.  In 
which  case,  it  is  maintained  that  a  reversal  of  the  decree  would 
not  divest  the  title.  Without  deciding  what  would  be  the  effect 
of  a  deed  in  such  ^  case,  as  between  the  parties  to  the  suit 
themselves,  we  are  fully  prepared  to  say  that  as  between  the 
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parties,  a  reversal  of  the  decree  which  confers  the  title,  actuaUy 
diTosts  it,  and  reinvests  it  in  the  person  where  it  vested  before 
the  decree  was  made. 

When  the  decree  of  reversal  is  pronounced,  the  parties  con- 
cerned are  all  before  the  court.  The  title  vested  by  the  decree 
is  declared  no  longer  to  exist,  and  it  would  seem  perfectly  com- 
petent for  the  court  at  once  to  do  justice  between  them.  Why 
should  the  successful  party  be  driven  to  a  new  bill  to  revest 
himself  with  the  title  ?  Surely,  the  great  objects  of  justice  are 
fall  as  well  attained  by  considering  the  reversal  a  revestment  of 
title,  and  in  that  respect  placing  the  parties  as  they  stood  be- 
fore the  original  decree  was  pronounced.  It  is  the  most  expe- 
ditious, the  cheapest,  and  therefore,  as  we  think,  the  most 
proper  remedy.  If  the  decree  be  reversed,  and  the  bill  dis- 
missed, upon  the  opposite  doctrine,  the  complainant  thus  turned 
ont  of  court  would  nevertheless  have  obtained  the  whole  object 
of  hifi  bill.  And  the  defendant,  after  a  final  adjudication  in 
his  favor,  would  have  to  prosecute  a  new  bill  to  obtain  relief 
against  the  e£Fects  of  a  decree  in  a  suit  decided  in  his  favor. 
This  would  be  a  strange  anomaly  in  judicial  proceedings,  and 
one  which  ought  not  to  be  introduced  without  some  strong 
necessity.  Again,  if  on  the  reversal  the  court  retain  the  cause, 
and  on  final  hearing  a  second  time,  find  the  complainant  en- 
titled to  a  decree  for  the  land,  what  form  of  decree  is  to  be 
made  ?  It  cannot  be  that  the  defendant  convey,  for  the  doc- 
trine insisted  upon  assumes  that  he  has  no  title  in  him.  It 
mast  be  a  decree  confirming  a  title  in  the  defendant,  which  he 
obtained  under  the  reversed  decree.  Upon  what  principle  of 
reason  or  enactment  of  legislation  would  this  kind  of  decree 
stand? 

But  the  most  difficult  and  important  point  in  this  case  is  as 
to  the  effect  the  reversal  is  to  have  upon  the  rights  of  third  per- 
sons, legitimately  and  innocently  acquired.  After  the  time 
limited  in  the  decree  itself  had  transpired,  and  the  decree  be- 
came an  absolute  title,  the  party  thus  invested  with  title  and  in 
possession  of  the  land,  sold  and  conveyed  it  to  a  third  person, 
who  stands  before  the  court  as  an  innocent  purchaser  for  a 
valuable  consideration,  without  notice.  Can  his  rights  be 
divested  by  a  reversal  of  the  decree  upon  which  his  title  was 
originally  founded?  We  are  of  opinion  that  they  cannot  be  so 
divested. 

When  James  Boyd  conveyed  to  Abraham  Boyd,  he  had  a 
complete  title,  which  it  was  competent  for  him  to  transmit  by 
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eonreysiiee  in  Uie  usual  mode.  In  malringihiB  oonTeymnee.  lie 
diTeated  himfwlf  of  title,  and  inyested  it  in  Abialuun  Boyd, 
the  defendant,  who  reported  himself  npon  the  solemn  and  final 
decree  of  a  conrt  of  competent  jniiadiction,  then  in  full  force, 
and  of  nnquestionable  validity.  By  this  act  of  conyeyanoe, 
made  in  good  faith,  James  Boyd  pat  an  end  to  his  power  over 
the  land.  He  coold  not  resume  his  interest  in  it  withoat  the 
consent  of  his  grantee,  and  no  decree  sobeeqaently  made  in  the 
suit,  or  in  any  new  suit  growing  out  of  it,  against  James  Boyd, 
oonld  effect  an  interest  which  he  had  not  in  the  subject.  This 
consequence  upon  the  premises  here  assumed  seems  to  be  coo- 
ceded  by  the  counsel  for  the  plaintiff.  But  he  argues  that  the 
eouTeyance  can  not  be  treated  as  one  made  in  good  faith,  be- 
cause, as  he  insists,  it  was  made  pendente  We.  If  this  position 
be  correct,  the  result  contended  for  necessarily  follows.  For  a 
conveyance  of  a  subject  in  litigation,  made  pending  the  litiga- 
tion, JB  universaUy  treated  as  made  in  bad  faith,  and  as  nni- 
▼ersally  held  not  to  change  the  rights  of  any  of  the  parties. 

It  is  argued  that  the  writ  of  error  was  sued  out  and  bond 
given  upon  it  before  the  mating  of  the  conveyance,  and  that 
consequently  the  suit  was  pending.  On  the  other  hand  it  is 
acknowledged  that  no  citation  had  been  served  on  the  defend- 
ant in  error,  and  there  is  no  pretense  that  either  the  grantor  or 
grantee  knew  that  the  writ  of  error  was  pending.  We  are  of 
opinion  that  until  the  service  of  the  citation,  a  writ  of  error  is 
not  to  be  considered  as  pending,  so  as  to  affect  strangers  as  lie 
pendens.  This,  we  think,  is  not  only  in  accordance  with  good 
sense  and  fair  dealing,  but  is  also  according  to  the  best  au- 
thority. 

It  is  contended  that  a  writ  of  error  is  not  the  continuance  of 
the  original  suit,  and,  like  a  bill  of  revivor  or  an  appeal,  rein- 
states the  suit,  and  refers  all  parties  and  things  involved  to  its 
first  commencement.  We  do  not  concede  that  such  in  all  cases 
would  be  the  consequence  of  a  bill  of  revivor  or  of  an  appeal. 
But  in  this  case  we  think  the  analogy  does  not  hold.  In  the 
obvious  nature  and  character  of  the  proceeding,  a  writ  of  error 
is  a  new  and  original  suit.  Original  process  issues  in  it  and 
must  be  served  to  bring  the  adverse  party  into  court.  The  rel- 
ative character  of  the  parties  is  changed,  new  pleadings  are 
made  up,  and  a  final  judgment  upon  it,  though  it  may  operate 
upon  the  original  cause,  is  nevertheless  a  termination  of  the 
new  suit  or  process  in.  error.  We  do  not  meddle  with  the  nice 
distinctions  by  which  a  writ  of  error  has  been  treated  as  a  da- 
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fensiTe  proceeding  and  a  contmuance  of  the  cause  in  which  the 
fBxtj  alleged  he  had  been  prejadiced  by  an  erroneous  judg- 
ment. Though  this  proposition  has  been  urged  argrtendo^  in 
the  most  respectable  tribunal  of  our  countiy,  we  are  not  ap- 
prized of  any  case  where  it  is  made  a  ground  of  decision.  We 
adhere  to  the  doctrine  that  the  writ  of  error  is  a  new  suit,  and 
can  only  affect  parties  or  strangers  from  the  service  of  the  cita- 
tion. 
The  jndgment  must,  therefore,  be  for  the  defendant. 


*   MoCoT  V.  CmTiTOOTHB. 

[8  Obzo,  870.] 

IxnnioiiON  AOUHST  Oollbctino  a  Tax  aasetsed  in  the  ardinarj  way,  and 
unacoompanied  by  any  ciicomatances  of  peculiar  injury,  wiU  not  Ue,  al* 
though  the  act  authorizing  the  tax  be  unconstitutional. 

Bill  to  restrain  the  collection  of  a  tax.  The  opinion  states 
the  case.    Bill  dismissed.    Appeal. 

Orimke,  for  the  complainant,  referred  to  MsCufloch  y.  Jfary- 
Jand,  4  Wheat.  816;  Cohens  v.  Virginia,  6  Id.  261;  BiddJs  y. 
CammomoeaUk,  18  8.  &  B.  406;  lAmngiskm  y.  Van Ingen,  1  Paine 
C.  G.  46. 

Leonard,  conira. 

By  CouBT.  The  facts  set  out  in  the  bill  and  answer,  present 
the  ordinary  case  of  a  proceeding  to  collect  a  tax  assessed  for 
the  single  purpose  of  reyenue.  The  collection  is  to  be  made  in 
the  common  manner,  by  the  sale  of  the  personal  goods  of  the 
party.  There  is  no  allegation  or  pretense  that  to  make  the  col- 
lection by  distress  would  in  any  extraordinary  manner  prejudice 
the  complainant.  Neither  is  there  any  suggestion  that  the  par- 
ties complained  of  are  insufficient  to  respond  in  damages  for  the 
injury  they  are  about  to  commit,  should  it  be  unauthorized  by 
law.  No  circumstances  distinguish  the  case  from  one  of  a  com- 
mon trespass,  except  that  the  act  sought  to  be  enjoined  is  about 
to  be  committed  under  color  of  law.  In  a  mere  matter  of  simple 
trespass,  a  court  of  equity  has  not  yet  interfered  by  an  injunc- 
tion. This  is  agreed  upon  both  sides,  and  we  are  too  well  satis- 
fied with  the  doctrine,  as  it  is  now  settled,  to  make  a  precedent 
for  disturbing  it. 

The  proposition  that  chancery  may  interfere  by  injunction  to 
prevent  a  multiplicity  of  suits,  has  no  application  that  we  can 
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perceive  to  this  case.  If  the  tax  was  levied  by  distress,  one  ac- 
tion at  law  would  settle  the  right,  and  secure  to  the  party  his 
redress.  If,  notwithstanding,  another  tax  was  levied,  it  would 
be  the  subject  of  a  single  suit.  The  separate  repetition  of  tres- 
passes, laying  a  ground  for  separate  suits  between  the  same 
parties,  is  not  that  description  of  multiplicity  of  suits  which  in- 
duces equity  to  interfere.  Where  many  parties  and  different 
rights  are  involved  in  the  same  transaction,  all  of  which  can 
not  be  legally  adjusted  without  several  suits,  this  state  of  things 
is  sometimes  held  a  sufficient  ground  for  chancery  to  interfere. 
And  we  are  by  no  means  satisfied  that  what  is  said  by  way  of 
argument,  in  the  opinion  in  the  case  of  086om  v.  Bank  U.  S.^, 
warrants  the  conclusion  that  equity  should  take  cognizance  and 
jurisdiction  between  two  individuals,  where  one  apprehended  a 
series  of  trespasses  would  be  committed  upon  him,  for  each 
one  of  which,  if  perpetrated,  the  law  gave  him  a  full  and 
adequate  remedy. 

The  bill  proceeds  upon  the  hypothesis  that  the  law  authoriz- 
ing the  assessment  of  the  tax  in  question,  is  unconstitationa], 
and  therefore  can  confer  no  authority.    But  this  does  not  make 
a  case  for  chancery  jurisdiction.     Whatever  may  be  the  princi- 
pal question  in  a  cause,  the  attendant  circumstances  must  be 
such  as  to  give  the  court  jurisdiction  of  the  subject  or  between 
the  parties,  before  it  can  be  considered  or  decided.     If  the 
ground  assumed  in  the  bill  is  correct,  then  the  collection  of  the 
tax  is  a  trespass,  and  without  the  assistance  of  other  facts  than 
are  here  alleged,  the  remedy  is  at  law,  not  in  chancery.    In  the 
case  of  Osbom  v.  Bank  V.  S.^,  the  jurisdiction  was  sustained 
evidently  upon  the  ground  that  the  trespass  apprehended,  if 
permitted,  would  operate  the  destruction  of  the  bank.    The  un- 
disguised object  of  the  act  to  be  enjoined  was  to  destroy  the 
franchise.     For  this,  the  court  were  of  opinion,  compensation 
in  a  verdict  and  judgment  for  damages  would  not  be  a  full  and 
adequate  remedy,  and  therefore  the  preventive  remedy  of  in- 
junction became  necessary.     This'  case  does  not  resemble  that 
in  any  of  its  features,  but  in  the  single  one  that  in  both  cases 
the  collection  of  a  tax  was  the  subject  in  controversy.    We 
think  the  jurisdiction  can  not  be  sustained  upon  safe  and  proper 
principles.     The  bill  is  dismissed  on  that  ground,  the  other 
branch  of  the  case  not  having  been  considered. 


See  Burnet  v,  CincinncUi,  ante^  682. 


1.  9WbMt.738.  a.9WbMt7». 
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Ludlow  v.  Johnson. 

[8  Ohio,  653.J 

PIUEVI0178  TO  1795  THKRE  WAS  NO  Law  in  the  territory  northwest  of  the 
Ohio,  making  real  property  aaeete  in  the  hands  of  administrators  for  the 
payment  of  debts. 

Am  Obder  of  a  Court  ov  Comfetent  Jurisdiction  can  not  be  collaterally 
inquired  into. 

Under  the  Act  oe  1803,  "organizing  the  judicial  courts/*  the  courts  of 
common  pleas  had  jurisdiction  to  order  the  sale  of  real  estate  of  a  de- 
cedent. 

The  Law  oe  1795  was  not  repealed  by  the  act  of  1804,  defining  the  duties  of 
executors,  but  was  repealed  by  the  act  of  February  22,  1805. 

A  XuNO  FRO  Tunc  Entry  of  an  order  made  when  the  court's  authority  had 
ceased  does  not  render  the  order  valid. 

A  Nunc  fro  Tunc  Order  can  not  be  founded  upon  mere  parol  proof  of  what 
was  ordered  to  be  done  at  a  previous  tenn. 

Creditor's  Interest  in  Decedent's  Estate,  or  that  of  the  personal  repre- 
sentative, is  not  of  such  a  nature  as  to  preclude  the  legislature  from 
repealing  the  laws  authorizing  sales  of  the  estate  for  the  payment  ol 
debts. 

Ejectmeht  brought  by  the  heirs  of  Israel  Ludlow.  The  opin- 
ion states  the  case.  Yerdict  for  the  plaintiffs,  subject  to  the 
opinion  of  this  court  on  a  motion  for  a  new  trial. 

N.  Wright  and  Benham,  for  the  motion. 

Oarrard  and  Hammond^  contra. 

By  Court,  Hitchcock,  J.  The  question  presented  to  the  court 
for  consideration  in  the  present  case,  if  not  in  themselves  pecu- 
liarly difficult,  are  unpleasant  to  act  upon,  inasmuch  as  they  in- 
volve the  coDstruction  of  some  of  the  earliest  legislation  of  the 
territorial  aud  state  authorities,  and  render  it  necessary  to  de« 
cide  upon  the  validity  of  some  of  the  acts  of  our  courts  in  the 
infancy  of  the  government. 

To  prepare  laws  which  shall  meet  the  exigencies  of  a  people 
collected,  not  only  from  every  state  of  the  union,  but  also  from  al- 
most every  country  in  the  civilized  world,  is  no  easy  task.  Peo- 
ple coming  together  in  this  manner,  and  forming  a  new  society, 
will  entertain  different  views  of  policy,  according  to  the  preju- 
dices which  they  may  have  imbibed  in  the  different  countries 
from  whence  they  emigrated.  When  to  this  circumstance  is 
added  the  consideration  of  the  limited  nature  of  that  power 
which  was  delegated  to  the  first  legislative  authority  in  the  ter- 
ritory northwest  of  the  river  Ohio,  it  is  not  surprising  that  there 
should  be  some  apparent  inconsistency  in  their  acts. 

Am.  Dxo.  Vol.  ZVn-89 
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It  is  much  to  be  regretted  that  the  only  evidence  we  haye  of 
the  construction  given  to  early  statates  by  the  courts,  at  or 
about  the  times  these  statutes  were  adopted  or  passed,  is  derived 
from  their  records  and  from  loose  tradition.  Unfortunately,  as 
is  too  often  the  case  in  new  communities,  those  records  were 
loosely  kept,  and  the  tradition,  with  respect  to  their  practice,  is 
BO  contradictory  as  to  be  entitled  to  but  little  reliance.  Cotem- 
poraneous  construction  is  of  vast  importance  in  deciding  ques- 
tions arising  under  statutes;  but  we  can  not  learn  that  the 
principal  point  now  in  controversy  was  ever  before  submitted  to 
any  court  in  the  territory  or  state  for  determination. 

The  title  of  the  lessors  of  the  plaintiff  to  the  premises  in  liti- 
gation is  perfect  and  must  prevail,  unless  that  title  has  been 
destroyed  or  has  passed  from  them  in  consequence  of  the  pro* 
ceedings  attempted  to  be  proved  by  the  defendants. 

The  defendants  claim  title  under  purchasers  at  a  sale  made  by 
the  administrators  of  Israel  Ludlow,  in  pursuance  of  an  order  of 
the  court  of  common  pleas  of  Hamilton  county  acting  as  a  court 
of  probate,  or  orphans'  court,  entered  at  the  August  term,  1805. 
The  validity  of  this  title  must  depend  principally,  and  perhaps 
entirely,  upon  the  solution  of  the  question,  whether  the  court  of 
common  pleas  had  power  or  jurisdiction  to  make  this  order.  For 
which  purpose  it  is  necessary  to  examine  carefully  the  pre-exist- 
ing and  various  statutes  on  the  subject  of  the  settlement  of  the 
estates  of  deceased  persons,  as  well  as  many  other  statutes  which 
may  bear  upon  the  question  and  assist  the  court  in  coming  to  a 
correct  conclusion. 

It  has  been  strongly  argued  that,  from  the  first  existence  of  a 
civilized  government  in  the  territory  which  now  constitutes  the 
state  of  Ohio,  lands  and  tenements  have  been  assets  in  the 
hands  of  administrators  for  the  payment  of  debts.  The  argu- 
ment to  sustain  this  position  is  managed  with  much  ingenuity. 
The  principle,  however,  is  unknown  to  the  common  law.  By 
that  law  administrators  have  no  concern  with  or  control  over 
real  estate,  and  in  those  states  of  the  union  where  they  possess 
this  power  it  is  in  consequence  of  statutory  regulation.  So  far 
as  they  have  ever  had  any  control  over  real  estate,  so  far  as  it 
has  been,  in  their  hands,  assets  for  the  payment  of  debts,  in 
this  state  either  under  the  territorial  or  state  government,  it  is 
in  consequence  of  positive  enactment.  Let  us,  then,  ascertain 
when  the  principle  was  first  introduced  as  a  part  of  our  system 
of  law. 

It  is  not  found  in  the  ordinance  of  congress  "  for  the  govern- 
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ment  of  the  territory  of  the  United  States  northwest  of  the  river 
Ohio."  This  ordinance  was  passed  on  the  thirteenth  of  July, 
1787,  and  was  ever  considered  as  the  fundamental  law  of  the 
territory.  It  provides  for  the  appointment  of  a  governor  and 
three  judges,  to  whom  legislative  power  is  delegated  until  the 
organization  of  the  general  assembly,  which  is  to  take  place 
**  so  soon  as  there  shall  be  five  thousand  free  male  inhabitants 
of  fall  age  within  the  district.''  The  general  assembly  was  or- 
ganized in  1799,  after  which  the  legislative  power  of  the  gov- 
ernor and  judges  ceased.  The  power  of  the  governor  and 
judges^  while  they  possessed  it,  was  very  much  restricted,  as 
appears  bj  the  following  quotation  from  the  ordinance:  ''  The 
governor  and  judges,  or  a  majority  of  them,  shall  adopt  and 
publish  in  the  district  such  laws  of  the  original  states,  criminal 
and  civil,  as  may  be  necessary  and  best  suited  to  the  circum- 
stances of  the  district,  and  report  them  to  congress  from  time 
to  time,  which  laws  shall  be  enforced  in  the  district  until  the 
organization  of  the  general  assembly  therein,  unless  disap- 
proved of  by  congress,  but  afterward  the  legislature  shall  have 
authority  to  alter  them  as  they  think  fit." 

Boon  after  the  passage  of  this  ordinance,  the  territorial  gov- 
ernment went  into  operation,  and  so  early  as  1788  the  governor 
and  judges  commenced  their  legislative  duties.  It  will  be 
readily  conceived  that  from  the  restrictions  under  which  they 
labored,  it  must  have  been  extremely  difficult  to  establish  a 
consistent  code  suited  to  the  wants  and  necessities  of  the  peo- 
ple. In  consequence  of  this  difficulty,  they  did,  in  some  few 
instances,  enact  and  publish  original  statutes  to  complete  what 
they  deemed  to  be  a  proper  system  of  laws.  Those  original 
enactments  were  considered  to  be  doubtful  authority. 

Although  the  ordinance  provides  for  the  manner  in  which 
estates  of  intestates  shall  descend  and  be  distributed,  in  which 
wills  shall  be  made  and  executed,  in  which  lands  and  tenements 
shall  be  conveyed,  yet  it  contains  no  provision  on  the  subject  of 
the  settlement  of  estates  of  deceased  persons.  This  is  left  to 
be  provided  for  by  future  legislation. 

On  the  thirtieth  of  August,  1788,  the  law  ''establishing  a 
court  of  probate  "  was  published.  The  power  and  jurisdiction 
of  the  court  are  defined.  Nothing,  however,  is  said  with  respect 
to  the  real  estate  of  a  deceased  person,  nor  had  that  court,  by 
its  organizing  law,  any  jurisdiction  over  this  description  of 
property;  and  in  fact,  after  a  careful  examination  of  all  th^ 
statutes  of  the  territory,  we  have  been  unable  to  find  any  ons 
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previous  to  1795  autborizing  an  administraior  to  sell  real  estate, 
or  making  such  estate  assets  in  his  hands  for  the  payment  of 
debts.  Counsel  for  the  defendants  urge  the  court  to  infer  its 
existence  from  certain  expressions  used  in  a  statute  passed  or 
published  August  1,  1792,  entitled  ''an  act  empowering  the 
judges  of  probate  to  appoint  guardians  to  minors  and  others." 
In  the  third  section  of  this  act  power  is  given  to  the  guaidiaxia 
of  '*  idiotSy  lunatics^  non  compos  or  distracted  persons/'  to  pay 
the  debts  of  such  persons  ''out  of  their  personal  estate,  or  in 
case  that  be  insufficient,  then  out  of  the  real  estate  in  such  waj 
and  manner  as  executors  or  administrators  may,  or  shall,  by 
law  be  authorized  to  discharge  the  debts  of  deceased  persons, 
when  the  personal  estate  of  sach  deceased  person  shall  be  found 
insufficient."  This  is  said  to  be  an  express  recognition  of  a  law, 
although  it  is  admitted  that  no  such  law  can  be  found. 

That  there  may  be  and  are  cases  in  which  a  statute  which  can 
neither  be  found  in  the  statute  book  nor  of  reoord  in  the  proper 
office,  should  be  presumed  or  inferred,  is  not  controverted.  But 
it  can  only  be  done  under  peculiar  circumstances.  Where  from 
great  lapse  of  time,  or  from  extraordinary  accidents,  there  is 
strong  reason  to  believe  that  a  statute  may  have  been  lost;  and 
where,  from  a  uniform  and  long-continued  practice,  it  may 
reasonably  be  supposed  that  such  statute  once  existed,  it  may 
be  proper  to  infer  it.  In  England,  where  government  has  ex- 
isted for  centuries,  there  can  be  no  doubt  that  many  statutes 
have  been  lost  by  time  and  accident,  the  principles  of  which 
are  still  adhered  to,  and  have  been  incorporated  with  and 
constitute  a  part  of  the  common  law.  Indeed,  some  writers  go 
80  far  as  to  insist,  that  the  whole  system  of  the  common  law  is 
built  upon  such  statutes.  But  what  peculiar  circumstances 
are  there  to  justify  the  court  in  making  tbe  inference  insisted 
upon  by  counsel  in  tbe  present  case  ?  The  lapse  of  time  is  not 
so  great  as  to  furnish  a  reasonable  presumption  that  the  statute 
may  have  been  lost;  for  it  is  now  but  about  forty  years  since  the 
first  organization  of  the  government,  nor  is  there  any  pretense 
that  previous  to  the  year  1795  the  practice  prevailed  of  author- 
izing administrators  to  sell  real  estate.  So  far  as  the  practice 
prevailed  sul^equent  to  that  period,  it  was  justified  by  the  law 
of  tbat  year.  It  must  be  recollected  that  under  both  the  terri- 
torial and  state  governments,  it  has  been  the  uniform  intention 
to  print  every  statute  of  a  general  nature,  and  this  intention  has 
been  carried  into  execution,  unless  it  be  with  the  exception  of 
the  law  which  the  court  are  called  upon  to  infer.    It  is  strange. 
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indeed,  that  a  law  containing  such  important  principles  fihould 
be  the  only  one  that  has  never  appeared  in  print.  Under  these 
circumstances,  to  infer  a  law,  as  is  proposed,  would  seem  to  me 
to  savor  too  much  of  giving  a  forced  construction  to  sustain  a 
favorite  and  preconceived  opinion,  or  to  enable  us  to  get  over  a 
hard  case. 

It  is  said  that  unless  such  inference  is  made,  the  legislative 
authority  which  published  the  law  of  1792,  must  stand  charge- 
able with  absurdity.    The  conclusion  by  no  means  follows.    Full 
effect  may  be  given  to  that  act  without  resorting  to  presumption 
or  inference.    Guardians  are  authorized  to  sell  real  estate  in  the 
same  manner  that ''  administrators  may  or  shall  by  law  be  en- 
abled," etc.    The  words  may  or  shall,  as  here  used,  do  not 
necessarily  import  that  the  governor  and  judges  supposed  that 
administrators  then  had  power  by  law  to  sell  real  estate.     They 
more  properlyrefer  to  future  legislation,  to  provisions  which  might 
subsequently  be  made  on  this  subject.    Had  the  intention  been 
to  refer  to  an  existing  law,  the  word  are  would  more  naturally 
have  been  used.    I  am  aware  that  courts  in  construing  statutesi 
never  ought  to  criticise  upon  words  or  the  grammatical  con- 
struction of  sentences.     The  intention  of  the  legislature  is  the- 
great  point  to  be  ascertained,  and  this  intention,  when  once  dis- 
covered, must  be  followed,  whatever  may  have  been  the  form  of 
words  or  phrases  in  which  it  is  expressed.     But  when  you  can^ 
by  giving  to  words  or  sentences  their  ordinary  import,  carry 
into  effect  a  statute,  they  ought  to  receive  this  interpretation, 
especially  when  by  extending  or  varying  this  import,  the  enacting 
power  will  appear  to  have  acted  absurdly.    Had  there  been  a 
law  in  the  statute  book  authorizing  administrators  to  sell  real 
estate,  I  should  at  once  have  said,  it  was  the  intention  of  the 
governor  and  judge  to  refer  to  that  law,  together  with  such . 
others  as  might  subsequently  be  passed  on  the  same  subject. 
But  I  cannot,  merely  from  the  use  of  the  words  before  cited, 
infer  the  existence  of  such  a  law,  and  then  say  these  words  re- 
fer to  it.     It  is  more  reasonable,  more  consistent  with  sound 
construction,  to  say  that  reference  is  had  to  future  legislation. 

From  an  examination  of  our  statutes,  it  is  apparent  that  both 
the  territorial  and  state  legislatures  have  been  in  the  habit,  when 
referring  to  the  provisions  of  an  existing  law,  as  the  rule  ac- 
cording to  which  certain  things  which  are,  by  the  referring 
statute,  required  to  be  done,  shall  be  done  and  performed  by 
making  use  of  the  words  is  or  are,  most  generally,  if  not  univer« 
sally.     Th.us,  in  the  act  of  1805,  for  the  recovery  of  money  se* 
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eured  by  a  mortgage,  the  mortgaged  premises  are  to  be  taken 
in  execution,  and  disposed  of  in  the  same  manner,  and  under 
the  same  reguLitions,  that  lands  or  tenements  "  are,  or  may  be 
bj  law,  disposed  of  for  the  satisfaction  of  executions."  The 
same  mode  of  expression  is  made  use  of  in  a  law  on  the  same 
subject,  passed  January  2,  1810.  So,  in  the  act  of  January  15, 
1805,  for  the  appointment  of  guardians  to  **  lunatics  and  others," 
an  act,  in  part,  upon  the  same  subject  with  the  one  now  under 
consideration,  guardians  are,  by  the  second  section,  authorized, 
in  case  of  a  deficiency  of  personal  property,  to  pay  debts  "  oat 
of  the  real  estate,  in  such  manner  as  executors  or  administratora 
are,  by  law,  enabled  to  discharge  the  debts  of  deceased  persons." 

It  is  unnecessary,  however,  to  go  further  in  this  examination. 
The  existence  of  the  law  in  contemplation  can  not  be  inferred, 
and  the  court  are  clear  in  the  opinion  that  previous  to  17d5, 
there  was  no  law  in  the  territory  making  real  property  assets  in 
the  hands  of  administrators  for  the  payment  of  debts. 

In  that  year,  the  orphans'  court  was  created,  and  on  the  six- 
teenth day  of  June  of  the  same  year,  a  law  was  published, 
adopted  from  the  Pennsylvania  code,  which  took  effect  on  the 
first  day  of  August,  entitled,  *'  a  law  for  the  settlement  of  intes- 
tates' estates."  The  seventh  section  of  this  law  enacts:  "  If 
any  person  or  persons  shall  die  intestate,  being  owners  of  lands 
or  tenements  within  this  territory,  at  the  time  of  their  death, 
and  leave  lawful  issue  to  survive  them,  but  not  a  sufficient  per- 
sonal estate  to  pay  their  just  debts  and  maintain  their  children, 
in  such  case  it  shall  be  lawful  for  the  administrator  or  adminis- 
trators of  such  deceased  person,  to  sell  and  convey  such  part  or 
parts  of  the  said  lands  or  tenements,  for  defraying  their  just 
debts,  maintenance  of  their  children,  and  for  putting  them  ap- 
prentices, and  teaching  them  to  read  and  write,  and  for  the  im- 
provement of  the  residue  of  the  estate,  if  any  there  be,  to  their 
advantage,  as  the  orphans'  court  of  the  county  where  such  es- 
tate lies,  shall  think  fit  to  allow,  order  or  direct,  from  time  to 
time."  In  the  subsequent  section  of  this  act,  regulations  are 
made  with  respect  to  the  manner  in  which  real  estate  is  to  be 
sold.  It  is  to  be  done  upon  proof  made  to  the  orphans'  court, 
that  there  is  a  deficiency  of  personal  property,  and  in  pursuanoe 
of  an  order  of  that  court,  after  due  and  proper  notice  given. 
No  other  law  containing  in  any  respect  similar  provisions,  was 
passed  until  1808.  The  act  of  January,  1802,  for  the  distribu- 
tion of  insolvent  estates,  directs  that  the  property,  "both  real 
and  personal,"  of  the  insolvent,  shall  be  sold  according  to  law; 
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plainly  referring  to  the  law  of  1795,  which  was  the  only  one 
then  in  force  on  the  subject. 

Whether  the  law  of  1795,  which  clearly  gives  authority  to  ad- 
ministrators, under  certain  circumstances,  to  dispose  of  the  real 
estate  of  intestates,  was  repealed  before  1808,  remains  to  be 
hereafter  considered. 

On  the  trial  of  this  cause  in  the  circuit,  the  defendants 
offered  in  evidence  the  orders  of  May,  1804,  and  August,  1805, 
made  by  the  court  of  common  pleas  of  Hamilton  county,  in  con- 
nection with  the  testimony  of  two  of  the  judges  of  that  court, 
relative  to  the  manner  in  which  the  latter  order  was  made.  This 
court  overruled  the  evidence,  and  whether  it  was  proper  so  to 
do,  depends  upon  the  solution  of  the  question,  whether  the  court 
of  common  pleas  had  power  to  make  the  latter  order;  in  other 
words,  whether  that  court  had  jurisdiction  of  the  subject-mat- 
ter. 

If  the  court  of  common  pleas,  acting  as  a  court  of  probate  or 
orphans'  court,  had  jurisdiction,  an  end  is  put  to  the  question; 
the  evidence  ought  to  have  been  received.  We  can  not  inquire 
collaterally  whether  that  jurisdiction  was  properly  exercised. 
The  order  may  have  been  unadvisedly  or  erroneously  made,  but 
Che  purchaser  has  innocently  acquired  rights  of  which  he  can  not 
be  divested,  so  long  as  it  remains  unreversed.  Under  our  present 
existing  laws,  real  estate  can  not  be  sold  for  the  payment  of  the 
debts  of  a  deceased  person,  until  it  is  ascertained  that  there 
will  be  a  failure  of  personal  assets.  The  court  of  common 
pleas  must  be  satisfied  of  such  failure,  before  it  can,  with  pro* 
priety,  order  a  sale.  Yet,  when  a  sale  has  been  made,  and  its 
validity  is  questioned,  this  court  will  go  no  further  back  than 
to  inquire  whether  it  was  ordered  by  competent  authority.  So 
far  as  the  interests  of  the  purchaser  are  concerned,  we  consider 
such  orders  equally  available  as  judgments.  The  former  can  be 
no  more  impeached  collaterally,  because  there  was  an  abundance 
of  personal  estate  to  have  satisfied  all  debts,  than  the  latter  can 
by  showing  that  the  evidence  under  which  they  were  recovered 
was  insufficient. 

We  are  aware  that  by  adhering  to  this  principle  a  great  in- 
justice may  many  times  be  done  to  heirs,  for  it  is  too  often  the 
case  that  those  who  attempt  the  settlement  of  estates  are 
regardless  of  all  other  interests  than  their  own.  The  conse- 
quences to  be  apprehended  are  not  equally  dangerous  as  those 
which  would  follow  a  different  course  of  decision.  While  lands 
ire  sold  for  the  payment  of  the  debts  of  deceased  persons. 
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e¥0i7  indocement  Bhonld  be  held  forth  to  enoonmge  parehasers 
to  give  the  full  value  of  what  thej  bay.  And  nothing  can  have 
a  greater  tendency  to  produce  this  effect  than  to  afford  them, 
when  they  have  purchased,  a  reasonable  protection.  There  i» 
no  good  reason  why  those  who  purchase  from  an  administrator 
should  not  be  viewed  with  the  same  favorable  eye  with  thoee 
who  purchase  from  sheriffs.  In  either  case  it  is  proper  that  the 
order  or  judgment  should  remain  final  and  conclusive  upon  all 
parties  concerned  until  set  aside,  annulled^  or  reversed. 

An  attempt  has  been  made  to  infer  the  power  of  the  court  of 
common  pleas  to  make  the  order  in  question  from  the  extent  of 
their  jurisdiction  in  other  matters.  That  court  possesses  very 
general  common  law  and  chancery  jurisdiction,  and  many  other 
matteiB  are  confided  to  its  care.  But  when  acting  upon  those 
matters  the  court  must  act  strictly  according  to  the  powers 
conferred.  When  acting  upon  questions  relative  to  roads  and 
highways,  for  instance,  that  court  is  as  much  restricted  hj  the 
statute  as  the  county  commissioners  when  acting  on  the  same 
subject  When  acting  as  a  court  of  probate  or  orphans'  court* 
the  same  rule  must  be  observed  in  ascertaining  the  extent  of 
its  powers  as  if  it  possessed  no  other  jurisdiction  whatever; 
and  while  thus  acting,  it  is  a  court  of  limited  jurisdiction.  If 
this  principle  seem  to  be  departed  from,  in  any  measure,  in 
giving  the  same  effect  to  orders  of  sale  which  are  given  to 
judgments,  we  can  only  say  that  such  course  is  justified  by  the 
policy  of  the  law  and  the  necessity  of  the  case. 

Had  the  court  of  common  pleas  power  or  jurisdiction  to 
make  the  order  of  August,  1805?  If  it  possessed  this  power  it 
was  in  virtue  of  the  act  of  1795:  "  for  the  settlement  of  intes- 
tate estates;"  for  it  is  dear  that  this  was  the  only  law  previous 
to  1808,  under  or  by  virtue  of  which  an  executor  or  adminis- 
trator could  be  authorized  to  sell  real  estate.  This  brings  us  to 
the  consideration  of  the  question  whether  this  was  in  force  at 
the  time  the  order  was  made. 

On  the  part  of  the  plaintiff,  it  is  contended  that  this  law  is 
virtually  repealed  by  the  judiciary  act  of  1803.  Or,  rather,  that 
it  ceased  to  have  any  effect,  inasmuch  as  the  powers  confided  by 
its  provisions  to  the  orphans'  court,  are  not  expressly  trans- 
ferred or  granted  to  any  other  court. 

The  first  section  of  the  third  article  of  the  constitution  of  the 
state  of  Ohio  provides  that  "  the  judicial  power  of  this  state, 
both  as  to  matters  of  law  and  equity,  shall  be  vested  in  a 
supreme  court,  courts  of  common  pleas  for  each  county,  in 
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justices  of  the  peace,  and  in  sncli  other  conrts  as  the  legisla- 
tore  shally  from  time  to  time,  establish."  In  the  subsequent 
neotion  of  the  same  third  article,  provision  is  made  that  the 
several  courts  shall  have  jurisdiction  in  such  cases  as  may  be 
specified  by  law.  Hence,  it  is  manifest  that  although  the  con» 
stitution  provides  that  -there  shall  be  a  supreme  court,  and 
courts  of  common  pleas,  yet  it  was  not  the  intention  of  the 
framers  of  that  instrument  to  organize  those  courts  or  confer 
apon  them  any  specific  jurisdiction. 

They  are  merely  made  capable  of  receiving  jurisdiction. 
Iheir  organization,  the  extent  of  their  power,  the  nature  of 
their  duties,  and  the  manner  in  which  this  power  and  those 
duties  are  to  be  exercised  and  performed,  are  all  left  to  be  pro- 
vided for  by  future  legislation.  The  fifth  section  of  the  same 
article  provides,  however,  that  the  courts  of  common  pleas  in 
the  several  counties ''  should  have  jurisdiction  of  all  probate  and 
testamentary  matters,  granting  administration,  the  appoint* 
ment  of  guardians,  and  such  other  cases  as  shall  be  prescribed 
by  law."  By  a  fair  construction  of  this  clause,  any  law  which 
shall  confer  probate  and  testamentary  jurisdiction  on  any  other 
court  than  the  court  of  common  pleas,  would  be  in  contraven- 
tion of  the  constitution.  Still,  the  manner  of  exercising  this 
jurisdiction  must  be  declared  by  statute. 

That  no  inconvenience  might  be  experienced  in  changing 
from  a  territorial  to  a  state  government,  the  schedule  to  the 
oonstitation  provides,  among  other  things,  that  the  laws  of  the 
territory  then  in  force,  and  not  inconsistent  with  that  instru- 
ment, with  but  one  exception,  shall  continue  in  force  and  have 
full  effect  until  repealed  by  the  legislature. 

By  the  act  of  the  fifteenth  of  April,  1803,  *'  organizing  the 
judicial  courts,"  the  court  of  probate  and  orphans'  courts  are 
expressly  '*  abolished."  The  seventh  section  of  this  act  relates 
to  the  jurisdiction  of  the  courts  of  common  pleas,  and  enacts 
that  '*  they  shall  have  power  to  examine  and  take  the  proofs  of 
wills,  to  grant  administration  on  intestates'  estates,  and  to  hear 
and  determine  all  causes,  suits  and  controversies  of  probate  and 
testamentary  nature,  to  appoint  guardians  for  minors,  idiots, 
and  lunatics,  and  to  call  such  guardians  to  an  account." 

The  twenty-sixth  section  enacts,  "  that  the  supreme  court 
and  courts  of  common  pleas,  agreeable  to  their  respective  juris- 
dictions, shall  take  cognizance  of  all  judgments,  causes,  and 
matters  whatsoever,  whether  civil  or  criminal,  that  are  now  de- 
pending, undetermined  or  unsatisfied,  either  in   the  general 
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court,  courts  of  common  pleas,  courts  of  probate,  or  general 
quarter  sessions  of  the  peace;  and  the  said  supreme  court  and 
courts  of  common  pleas,  respectively,  are  hereby  authorized 
and  required  to  hear  and  decide  upon  the  said  matters,  as  fully 
and  completely  as  if  the  causes  had  originated  in  the  said 
supreme  court  or  courts  of  common  pleas." 

From  these  provisions,  taken  in  connection  with  the  consti* 
tution,  it  is  clear  that  the  legislature  intended  to  transfer  to  the 
court  of  common  pleas  the  business  of  probate  or  testamentary 
nature  then  pending  in  the  orphans'  court  or  courts  of  probate, 
to  be  completed  in  the  same  manner  and  under  the  same  regu- 
lations it  would  have  been  completed  in  those  courts  had  they 
continued  without  any  change  of  jurisdiction. 

But  in  the  settlement  of  estates  of  persons  who  should  die, 
what  law  was  to  govern  ?  By  what  rule  would  the  court  be 
regulated  in  the  appointment  of  administrators,  in  requiring 
bonds,  and  in  the  discharge  of  other  duties  incumbent  on  them, 
as  a  court  having  sole  jurisdiction  over  probate  and  testament- 
ary matters  ?  By  what  rule  would  administrators  be  guided  in 
the  settlement  of  estates  ?  Unquestionably  by  the  law  of  1795. 
This  was  continued  by  the  constitution,  and  was  the  only  one, 
or  the  principal  one,  in  force  on  the  subject.  Not  a  part  only, 
but  the  whole  law  remained  obligatory.  It  is  true,  the  courts 
of  common  pleas  are  not  expressly  authorized  to  direct  adminis- 
trators to  sell  real  estate,  but  as  the  law  authorizing  such  sale  was 
still  in  force,  and  as  this  was  the  only  court  having  charge  of  the 
settlement  of  estates,  it  is  proper  to  give  the  statutes  of  1803  such 
a  construction  as  to  confer  upon  it  the  same  powers  as  were  pos- 
sessed by  the  orphans'  court  under  the  law  of  1795.  Such  was  the 
construction  given  to  the  law  at  the  time,  so  far  as  we  can 
gather  anything  from  contemporaneous  practice,  and  we  are 
not  disposed  to  question  the  propriety  of  that  construction. 

It  is  further  insisted  that  the  law  of  1795  was  repealed  by  the 
act  of  February  18, 1804,  *'  defining  the  duties  of  executors  and 
administrators  on  wills  and  intestate  estates."  The  law  in  ques- 
tion is  not  expressly  repealed  by  the  last  cited  act.  If  repealed 
at  all,  it  is  done  by  implication.  When  the  provisions  of  two 
statutes  are  so  far  inconsistent  with  each  other  that  both  can 
not  be  enforced,  the  latter  must  prevail.  But  if  by  any  fair 
course  of  reasoning  the  two  can  be  reconciled,  both  shall  stand. 
When  the  legislature  intend  to  repeal  a  statute,  we  may  as  a  gen- 
eral rule  expect  them  to  do  it  in  express  terms,  or  by  the  use  of 
words  which  are  equivalent  to  an  express  repeal.  No  court  will,  if 
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it  can  be  consistently  avoided,  determine  that  a  statute  is  repealed 
by  implication.  The  act  of  1804  repeals  expressly  **  all  laws 
and  parts  of  laws  contrary  to  the  provisions  of  this  act."  What 
parts  of  the  law  in  question  are  '' contrary  to  the  provisions  of 
this  act "  V  This  act  relates  to  the  personalties  alone  of  the 
deceased  individual  whose  estate  is  to  be  settled.  It  pro- 
Tides  the  manner  in  which  this  description  of  property  shall  be 
disposed  of.  So  far  it  repeals  the  law  in  question.  Nothing  is 
said,  however,  concerning  lands  and  tenements.  Full  effect 
may  be  given  to  it  in  all  its  parts,  and  still  those  parts  of  the 
law  of  1795  which  relate  to  real  estate  remain  in  force.  There 
is  nothing  inconsistent,  nothing  contradictory.  The  two  stat- 
otes  may  stand  together,  making  a  consistent  system,  consti- 
tnting  real  as  well  as  personal  property,  assets  in  the  hands  of 
administrators.  From  these  considerations  we  are  not  pre- 
pared to  say  that  the  law  in  question  was  repealed  by  the  act 
of  Februaiy  18, 1804. 

The  next  point  made  by  the  plaintiff's  counsel  is,  that  the 
law  in  question  was  repealed,  if  not  before,  at  the  first  session 
of  the  third  general  assembly  of  the  state,  or  the  session  of 
1804-5.  1.  By  "an  act  defining  the  duties  of  administrators 
on  wills  and  intestates'  estates,  and  providing  for  the  appoint- 
ment of  guardians,"  passed  February  1, 1805,  or  if  not,  then, 
2.  By  **  an  act  repealing  certain  laws,"  passed  February  22d 
of  the  same  year.  Both  these  acts,  like  most  of  the  other  laws 
of  the  same  session,  took  effect  on  the  first  day  of  June,  next 
after  their  passage. 

It  must  be  recoUected  that  at  this  session  the  legislature  took 
npon  themselves  the  task  of  re-enacting  and  revising  all  the 
laws  of  a  general  nature,  so  as  to  bring  together  those  in  force 
and  form  a  system  of  statutes  suitable  to  the  exigencies  of  the 
state.  It  may  be  well,  too,  further  to  bear  in  mind  that  the 
legislation  of  the  state  shows  that  when  the  legislature  have 
attempted  a  revision  of  the  laws,  one  great  object  has  been  to 
collect  and  embody  in  one  statute  all  those  laws  and  parts  of 
laws  on  one  subject  which  had  been  previously  enacted,  and 
which  it  was  intended  to  continue  in  force. 

The  act  of  1805,  "  defining  the  duties  of  administrators," 
etc.,  points  out  the  duties  of  such  persons,  authorizes  the  sale 
of  personal  property,  unless  otherwise  directed  by  adminis- 
trators and  executors,  specifies  the  manner  in  which  sale  shall 
be  made,  requires  administrators  to  account,  and  provides  for 
the  distribution  of  such  goods  and  chattels  as  shall  remain  after 
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the  payment  of  dehCe.  Every  step  which  ahall  be  taken  by  an 
administrator,  from  the  time  of  his  appointment  until  he  shall 
have  discharged  his  duty,  by  paying  over  and  delivering  to  the 
creditors  and  heirs  all  the  property  which  shall  have  come  to 
his  hands,  or  possession  in  fact,  until,  so  far  as  he  is  oonoeraed, 
the  estate  is  entirely  settled,  is  completely  settled,  is  distinctlj 
marked  out.  And  yet  not  one  word  is  said  aboat  real  estate. 
This  description  of  property  the  administrator  is  neither  author* 
ized  to  sell  nor  otherwise  to  interfere  with. 

The  eleventh  section  of  this  act,  after  repealing  certain  lawB 
by  their  title,  repeals  **  all  laws  on  the  same  subject/'  The  act 
of  1804,  already  considered,  repeals  all  laws  contrary  to  its  pro- 
visions; this  and  all  laws  on  the  same  subject.  One  of  the 
primary  objects  which  the  legislature  had  in  view  in  the  passage 
of  this  act  was  to  provide  for  the  "settlement  of  intestate 
estates."  It  would  seem  impossible,  then,  to  resist  the  convic- 
tion that  inasmuch  as  the  law  of  1805  repeals  all  laws  on  the 
subject  of  that  law,  it  repeals  the  law  of  1795,  which  is  upon 
the  same  subject.  The  words  used,  taken  in  connection  with 
the  subject-matter,  would  seem  to  be  equivalent  to  a  repeal  of 
that  law  by  its  title.  The  view,  however,  which  the  court  have 
taken  of  the  repealing  law  of  the  twenty-eecond  of  February, 
1805,  supersedes  the  necessity  of  a  definite  demsion  upon  this 
point. 

The  first  section  of  the  last  named  statute  enacts  **  that  all 
laws  adopted  or  passed  by  the  governor  and  judges  prior  to  the 
first  of  September,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-nine,  and  now  in  force  in  this  state,  be, 
and  the  same  are  hereby  repealed."  The  same  section  contains 
a  proviso,  **  that  nothing  in  this  act  contained  shall  be  construed 
so  as  to  affect  in  any  manner  any  suit  or  prosecution  now  de- 
pending and  undetermined,  but  the  same  shall  be  carried  on  to 
final  judgment  and  execution,  agreeable  to  the  provisions  of 
any  of  the  said  laws  under  which  the  suit  or  prosecution  may 
have  been  commenced,  and  the  practice  of  the  courts. 

The  policy  of  the  general  repealing  law  has  been  questioned 
by  the  counsel  for  defendants,  and  the  legislature  treated  with 
some  considerable  degree  of  severity  for  its  enactment.  Whether 
the  law  be  politic  or  impolitic,  whether  its  provisions  be  strictly 
equitable  or  otherwise,  are  considerations  which  must  not 
operate  with  the  court  in  determining  its  effect.  It  is  our  duty 
to  declare  not  to  make  the  law.  To  do  this  correctly,  the 
ordinary  rules  of  construction  must  be  adopted,  and  the  mean- 
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ing  of  words,  sentences,  and  phrases  mnst  not  be  distorted  in 
order  to  sustain  a  favorite  opinion.  The  great  object  in  the 
eonstmction  of  all  statutes  is  to  ascertain  the  intention  of  the 
enacting  power,  and  the  rules  to  be  observed  for  this  purpose 
are  simple  and  too  well  known  to  need  repetition.  This  inten- 
tion haying  been  ascertained,  the  court  which  refuses  to  carry 
it  into  effect  must  be  regardless  of  its  duty. 

A  careful  examination  of  the  legislative  acts  of  the  general 
assembly  during  the  session  of  1804*5,  shows  most  clearly  that 
it  was  a  leading  motive  or  intention  of  that  body  to  abrogate  or 
repeal  all  the  laws  passed  or  adopted  by  the  goyemor  and 
judges.  Almost  every  one,  and  perhaps  every  one,  with  the  ex- 
ception of  the  one  in  question,  is  repealed  specifically.  Yet,  as 
if  fearful  some  one  might  have  escaped  their  notice,  they  pass 
the  general  repealing  law  now  under  consideration.  Why  this 
feeling  should  have  prevailed,  why  they  should  have  been  so 
solicitous  to  effect  this  object,  it  is  not  necessary  for  us  to  in« 
quire.  If  the  intention  is  manifest,  that  is  all  we  should  be 
anxious  to  know  upon  the  subject. 

"All  laws  adopted  or  passed  by  the  governor  and  judges 
prior  to  the  first  day  of  September,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  ninety-nine,  and  now  in  force  in 
the  state,  be,  and  the  same  are  hereby  repealed."  These  words 
are  clear,  precise,  and  specific.  No  man  of  ordinary  capacity 
could  mistake  their  meaning.  There  is  nothing  uncertain, 
nothing  ambiguous,  nothing  doubtful.  There  is  in  fact  no 
room  left  for  construction.  The  law  in  question  was  adopted 
by  the  governor  and  judges  prior  to  the  first  day  of  September, 
1799.  The  intention  to  repeal  it  is  as  clearly  manifest  as  if  it 
had  been  named  by  its  title.  There  is  no  way  to  escape  this 
conclusion,  except  by  adopting  a  train  of  reasoning  which  would 
go  to  convince  the  great  body  of  the  community  that  there  is 
even  more  uncertainty  in  the  law  than  what  is  now  generally 
apprehended.  The  counsel  for  the  defendant,  however,  labor 
with  much  ingenuity  and  seeming  confidence  to  convince  the 
court  that  although  the  law  in  question  may  have  been  included 
by  the  general  terms  of  the  repealing  law,  yet  it  was  not  the 
intention  of  the  legislature  to  repeal  it,  but  that  it  should  still 
remain  obligatory  and  in  force.  The  great  burden  of  the  argu- 
ment, however,  would  seem  to  be  calculated  to  produce  con* 
viction  that  the  repeal  ought  not  to  have  taken  place,  rather 
than  that  it  did  not  take  place. 

In  the  first  place,  it  is  urged  that  the  general  practice  of  the 
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courts  in  the  state,  immediatelj  and  constantly  after  this  re- 
pealing law  took  effect,  shows  the  understanding  to  hays  been 
that  the  law  in  question  was  still  in  force.  We  without  hesita- 
tion recognize  the  principle  that  the  general  practice  of  courts 
goes  far,  and  is  yery  conclusive  evidence,  to  establish  the  cou- 
temporaneouB  construction  of  statutes,  and  such  contemporane- 
ous construction  we  should  be  disposed  to  adhere  to,  although 
it  might  be  difficult  after  a  lapse  of  years  to  ascertain  why  it 
had  been  given.  But  the  fact  that  an  order  substantially  like 
the  one  of  August,  1805,  was  made  in  one  or  two  cases,  or  even 
in  two  or  three  different  counties,  is  not  sufficient  to  establish  a 
general  practice.  Such  general  practice  is  denied,  and  there  is 
not  that  evidence  that  it  ever  prevailed,  which  would  justify  the 
court  in  varying  on  this  account  from  that  which  appears  to  be 
a  proper  construction  of  the  law. 

Had  there  been  a  judicial  construction  given  to  the  statute 
soon  after  it  was  enacted,  and  had  that  construction  been  ac- 
quiesced in  and  adhered  to,  it  would  have  been  conclusive  upon 
the  subject.  We  can  not  find,  howeyer,  that  any  such  construc- 
tion was  given,  and  it  is  believed  that  this  is  the  first  instance 
in  which  the  question  has  been  presented  to  any  court  in  the 
state,  in  such  shape  as  to  require  a  decision.  So  far  as  we  can 
ascertain  anything  about  judicial  construction  heretofore  giveu, 
it  is  to  be  derived  from  the  order  in  question;  and  from  an  ex- 
amination of  that  order,  in  connection  with  the  circumstances 
disclosed  in  the  case,  I  have  no  doubt  that  the  court  of  com- 
mon pleas  acted  under  the  impression  that  the  law  of  1795  was 
repealed.  That  court  did  not  at  the  time  suppose  it  possessed 
the  power  to  authorize  administrators  to  sell  real  estate.  It 
will  be  found  extremely  difficult  under  any  other  impression  to 
account  for  their  proceedings.  After  the  May  term,  in  which  it 
is  pretended  the  order  was  in  fact  made,  no  proceedings  had 
been  had,  no  sale  had  been  effected,  in  truth,  no  attempt  had 
been  made  to  sell.  The  estate  remained  as  it  was  before  that 
term.  If  the  law  had  remained  unchanged,  an  order  of  sale, 
to  take  effect  from  August,  would  be  equally  ayailable  and 
equally  advantageous  to  all  concerned,  as  one  to  take  effect  from 
May.  Had  there  been  a  sale  in  virtue  of  a  parol  or  pretended 
order  of  May,  had  an  innocent  purchaser  acquired  rights,  this 
would  have  been  a  plausible  and  perhaps  sufficient  reason  why 
the  entry  of  August  should  be  directed  to  be  considered  as  of 
the  May  term  previous.  This  is  said  upon  the  supposition  that 
the  jurisdiction  had  continued  the  same.    But  no  single  step 
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had  been  taken  to  carry  that  order  into  execution.  Under  these 
circamstanoes  I  can  arrive  at  no  other  concluBion  than  that  the 
court  acted  under  the  impression  that  the  law  in  question  was 
repealed,  and  that  they  possessed  no  further  power  over  the 
real  estate  of  a  deceased  person.  Entertaining  this  opinion, 
but  believing  that  justice  required  the  appropriation  of  real  es- 
tate for  the  payment  of  debts,  and  perhaps  feeling  that  there 
had  been  on  their  part  some  little  neglect  of  duty,  the  direction 
was  given  to  have  the  ''  entry  considered  as  of  May  term/'  no 
doubt  at  the  time  being  entertained  of  the  propriety  of  the  pro- 
ceeding. 

Let  it  not  be  supposed  that  any  corrupt  or  improper  motives 
are  imputed  to  the  members  of  that  court.  Nothing  could  be 
further  from  my  intention.  The  testimony  of  one  of  them  shows 
what  had  been  done  at  the  previous  term,  and  the  motives  by 
which  they  were  actuated  in  this  proceeding.  This  testimony, 
although  it  is  conclusive  to  remove  any  unfavorable  impression 
which  might  by  possibility  have  been  entertained  with  respect 
to  the  integrity  of  that  court  in  this  proceeding,  was  not  com- 
petent for  the  purposes  for  which  it  was  introduced,  and  was 
properly  overruled.  That  court  is  a  court  of  record,  and  its  or- 
ders, judgments,  and  decrees  must  be  proved  by  the  record 
itself. 

"An  act  for  the  distribution  of  insolvent  estates,"  passed 
February  1,  1805,  is  cited  to  show  that  it  was  not  the  intention 
of  the  legislature,  by  their  general  repealing  law,  to  repeal  the 
law  in  question.  This,  like  the  repealing  act,  took  e£fect  on 
the  first  day  of  June  next  after  its  passage.  Upon  an  examina- 
tion of  its  contents  it  must  appear  somewhat  doubtful  whether 
its  provisions  extended  merely  to  personal  estate,  or  both  real 
and  personal.  The  legislature  seem  to  have  contemplated  the 
distribution  of  the  whole  estate  among  creditors  in  proportion 
to  their  several  demands.  The  widow's  right  of  dower  is  se- 
cured, and,  in  strict  legal  parlance,  this  interest  grows  out  of , 
or  is  attached  to,  real  estate.  This  circumstance  strengthens 
the  opinion  that  real  property  is  to  be  distributed.  Still,  the 
law  does  not  expressly  mention  real  estate.  It  contains  no  pro- 
vision describing  the  manner  in  which  it  should  be  disposed  of; 
whether  it  shall  be  done  by  the  "trustees"  or  the  "administrat- 
ors," whether  by  order  of  court  or  otherwise.  Nor  is  reference 
made  to  any  other  law  as  a  guide  in  this  respect.  When  we 
examine  the  law  of  January  31,  1802,  for  the  distribution  of  in- 
solvent estates,  which  is  repealed  by  the  act  now  under  consid- 
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oration,  and  compare  that  law  with  this,  it  mnst  be  manifest 
that  there  is  great  uncertainty  with  respect  to  the  intention  of 
the  legislature.  The  act  of  1802  authorizes  and  directs  that  the 
judges  of  probate,  whenever  the  estate  of  any  deceased  person 
ehall  be  insolvent,  and  after  certain  enumerated  claims  are  sat- 
isfied, ^' shall  order  the  residue  of  the  estate,  both  real  and  per- 
sonal, the  real  being  sold  according  to  law,  to  be  paid  and 
distributed  to  and  among  the  creditors,"  according  to  the  terms 
of  and  under  the  directions  contained  in  this  law,  '*in  propor* 
tion  to  the  sums  unto  them  respectively  due  and  owing,  saving 
unto  the  widow,  if  any  there  be,  her  right  of  dower  in  the  lands 
«nd  tenements."  The  same  law  provides  that  the  orphans'  court 
may,  upon  the  prayer  of  a  majority  of  the  creditors,  order  the 
We  of  such  lands  and  real  estate  as  may  be  set  apart  to  the 
widow  for  her  dower,  subject  to  her  interest  therein;  and  if 
«uch  lands  should  not  be  disposed  of  in  this  manner,  then,  after 
the  death  of  the  widow,  they  are  to  be  sold,  and  the  avails  dis- 
tributed among  the  creditors,  **  in  proportion  to  their  several 
demands  which  shall  have  been  proved  and  allowed,^'  according 
to  the  provisions  of  the  act. 

If  it  was  the  intention  of  the  l^slature,  by  the  law  of  1805, 
now  under  consideration,  to  subject  the  real  as  well  as  personal 
estate  of  the  insolvent  to  sale,  by  the  administrator  or  by  tu«, 
'  trustees,"  for  the  payment  of  his  debts,  it  is  strange  that  they 
should  not  have  made  an  express  provision  for  it.    The  law 
which  was  then  before  them  and  which  they  were  about  to  re- 
peal was,  as  we  have  just  seen,  full  and  explicit.     Still,  in  this 
4ict  they  are  cautious  about  saying  anything  in  direct  terms  with 
respect  to  the  real  estate,  and  it  is  only  by  implication  that  we 
'can  be  induced  to  suppose  that  they  had  it  in  contemplation. 
After  mature  deliberation  it  would  seem  to  me  that  a  careful 
•comparison  of  the  statute  now  under  consideration  with  the  one 
which  it  repeals,  instead  of  having  the  effect  which  is  contended 
for  by  the  defendants,  would  have  a  tendency  to  lead  the  mind 
to  a  contrary  conclusion.     It  would  rather  furnish  additional 
evidence  of  an  intention  on  the  part  of  the  legislature,  in  the 
session  of  1804-1805,  to  withdraw  from  executors  or  administra- 
tors the  power  of  interfering  with  real  estate,  and  to  leave  the 
'  law  in  this  respect  as  it  was  previous  to  the  adoption  of  the 
statute  of  1795. 

The  court  do  not  authorize  me,  however,  to  say  that  by  the 
law  now  under  consideration  it  was  not  the  intention  to  subject 
the  real  estate  of  a  deceased  insolvent  to  the  payment  of  his 
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debts,  throagh  the  instramentalitj  of  his  administrators.  But 
if  such  was  the  intention,  the  act  was  very  imperfect  and  defec* 
tiye.  These  imperfections  and  defects  could  not  be  supplied  by 
the  court  of  common  pleas,  acting  as  a  court  of  probate,  nor  will 
they  justify  this  court  in  refusing  to  give  effect  to  another  stat^ 
ute,  with  respect  to  the  meaning  of  which  there  does  not  appear 
to  be  any  doubt. 

The  counsel  for  the  defendants  further  contend  that  it  is 
manifest,  from  the  act  of  1805,  entitled,  "  an  act  for  the  appoint- 
ment of  guardians  to  lunatics  and  others,"  that  it  could  not  have 
been  intended  to  repeal  the  law  in  question.  The  second  sec- 
tion of  this  statute  contains  a  provision  that  in  failure  of  personal 
estate  the  guardian  of  an  ''  idiot,  non  compos^  lunatic,  or  insane 
person,"  shall  be  authorized  to  discharge  the  debts  of  such  per- 
son "  out  of  the  real  estate,  in  such  manner  as  executors  or 
administrators  are  by  law  enabled  to  discharge  the  debts  of 
deceased  persons,  when  the  personal  property  is  found  insuffi- 
cient/' Here  the  principle  seems  to  be  recognized  that  at  the 
time  of  the  passage  of  this  act  there  was  a  law  in  force,  author- 
izing administrators  to  dispose  of  real  estate;  and  such  appears 
to  have  been  the  fact.  The  law  defining  the  duties  of  adminis- 
trators, etc.,  already  considered,  was  passed  on  the  first,  and 
the  general  repealing  law  on  the  second,  day  of  February,  sub- 
sequent to  the  date  of  the  statute  now  under  consideration. 
The  inferences,  however,  which  are  drawn  from  the  above  cited 
expressions  used  in  this  act,  can  not  be  acquiesced  in  by  the 
oourt. 

When  in  one  statute  a  reference  is  made  to  an  existing  law, 
in  prescribing  the  rule  or  manner  in  which  a  particular  thing 
shall  be  done,  or  for  the  purpose  of  ascertaining  powers  vrith  which 
persons  named  in  the  referring  statute  shall  be  clothed,  the  effect 
generally  is  not  to  revive  or  continue  in  force  the  statute  re- 
ferred to  for  the  purposes  for  which  it  was  originally  enacted, 
but  merely  for  the  purpose  of  carrying  into  execution  the  stat- 
ute in  which  the  reference  is  made.  For  this  purpose,  the  law 
referred  to  is  in  effect  incorporated  with,  and  becomes  a  part  of 
the  one  in  which  the  reference  is  made;  and  so  long  as  that 
statute  continues,  will  remain  a  part  of  it,  although  the  one  re- 
ferred to  should  be  repealed,  such  repeal  would  no  more  affect 
the  referring  statute  than  a  repeal  of  this  latter  would  the  one 
to  which  reference  is  made.  Such  references  are  common  in 
our  legislation,  and  a  slight  examination  will  show  that  this  is 
the  effect  intended  to  be  produced.    We  will  take,  for  instance. 
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the  aereial  hiws  for  the  recoTeiy  of  money  secured  bj  mort- 
gage- 
In  the  sixth  section  of  "  a  law  subjecting  real  estate  to  exe- 
cution for  debt/'  adopted  from  the  Pennsylvania  Code  on  the 
fifteenth  of  August,  1795,  provision  is  made  for  the  recoveiy  of 
a  debt  thus  secured.  After  judgment  a  levari  facioM  is  to  issue, 
upon  which  the  mortgaged  premises  are  to  be  seised  and  sold. 
In  executing  the  writ  the  officer  is  to  be  governed  by  the  same 
rules  as  in  executing  similar  writs  in  other  cases. 

On  the  twenty-sixth  of  January,  1802,  the  subject  was  before 
the  territorial  legislature  and  an  act  passed  **  providing  for  the 
recovery  of  money  secured  by  mortgage. "  This  act,  like  the  sixth 
section  of  the  law  "  subjecting  real  estate  to  execution  for  debt^" 
directs  that  commencement  of  proceedings  on  a  mortgage  may 
be  by  9cirefaciaB^  and,  after  judgment  is  recovered,  execution  ia 
to  be  issued  and  levied  on  the  mortgaged  premises.  In  the  sale 
of  these  lands,  the  officer  is  to  be  governed  by  the  same  rules  in 
giving  notice  as  "  is  or  may  be  required  by  law,  for  the  sale  of 
other  real  estate  taken  in  execution/' 

Here  let  it  be  remembered,  that  although  the  same  legislature 
on  the  nineteenth  of  January,  the  day  before  this  mortgage  law 
was  passed,  passed  "  an  act  regulating  executions/'  by  which 
the  before  cited  law,  *'  subjecting  real  estate  to  execution,"  was 
repealed,  in  neither  of  these  laws  was  there  any  provision  for 
the  appraisement  of  lands.  They  were  to  be  sold  for  what  they 
would  bring.  But  the  act  of  February  16,  1805,  **  regulating 
judgments  and  executions,"  makes  an  entire  and  important 
change  in  this  respect.  Under  this  law,  lands,  although  subject 
to  execution,  must  be  appraised,  and  can  not  be  sold  for  less 
than  two  thirds  of  their  appraised  value.  Thus,  the  first  law  on 
the  subject  passed  by  the  state  authority,  contains  this  new 
principle,  a  principle  which  has  been  found  by  experience  from 
that  day  to  this  to  be  highly  beneficial^  and  which,  I  trust,  will 
not  now  be  expunged  from  our  statute  book,  whatever  other 
changes  may  take  place.  But  to  return  to  the  mortgage  laws. 
On  the  twelfth  of  February,  1805,  the  state  legislature  passed 
an  act  bearing  a  similar  title  with  the  one  last  referred  to  on 
this  subject,  repealing  that  statute,  as  this  was  itself  repealed  by 
another  act  on  the  same  subject,  on  the  second  of  January,  1810, 
which  act  still  continues  in  force.  Both  these  last  acts,  in  di- 
recting the  mode  of  proceeding  after  the  recovery  of  judgment, 
have  tiiis  provision  "  on  which  a  writ  of  levari  facias  may  issue, 
by  virtue  whereof  the  mortgaged  premises  shall  be  taken  in 
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ezecation,  and  disposed  of  in  the  same  manner,  and  under  the 
same  regulations,  that  lands  and  tenements  are  or  may  be  by 
law  disposed  of  for  the  satisfaction  of  judgments." 

The  repealing  part  of  the  law  of  1805  has  no  saving  clause  as 
to  mortgages  executed  prior  to  the  time  of  its  taking  effect,  but 
the  money  secured  by  them  is  to  be  recovered  in  the  same  man- 
ner with  that  secured  by  mortgages  executed  subsequent  to  that 
time.  To  remedy  this  defect,  the  legislature  on  the  twentieth 
of  Januaty,  1807,  passed  a  supplemental  act,  providing,  "  that 
all  money  secured  by  mortgage  prior  to  the  taking  effect  of  the 
law  now  in  force,  entitled  an  act  for  the  '  recovery  of  money  se- 
cured by  mortgage '  be,  and  the  same  is  hereby  made  recoverable, 
in  the  same  manner  that  money  secured  by  mortgages  was  made 
recoverable  by  the  laws  in  force  at  the  time  such  mortgage  was 
executed,  any  law,  usages,  or  custom  to  the  contrary  notwith- 
standing." A  similar  provision  is  contained  in  the  general 
mortgage  law  of  1810. 

It  has  been  already  shown  that  money  thus  secured  previous 
to  1806,  was  to  be  recovered,  partially  at  least,  according  to  the 
execution  laws  of  1795  and  1802,  having  reference  to  the  time 
when  the  mortgage  was  executed.  Those  execution  laws  were 
repealed  in  1806,  by  the  judgment  and  execution  law  of  that 
year.  Now  by  the  passage  of  this  supplemental  act  those  laws 
are  revived;  but  to  a  short  extent.  Not  as  the  general  law  of 
the  land.  Not  as  a  rule  to  govern  in  all  cases  where  money 
shall  be  made  upon  execution.  But  for  the  purpose  merely  of 
enabling  the  mortgagor  to  recover  his  money  according  to  the 
law  in  force  at  the  time  he  took  his  security.  Adopt  the  princi- 
ple contended  for  by  the  defendants  and  it  would  follow  that 
those  laws  are  still  in  force,  and  that  lands  may  still  be  sold  on 
execution,  without  appraisement,  contrary  to  the  settled  policy 
of  the  state  for  more  than  twenty-five  years.  In  like  manner 
the  law  in  question  may  have  been  continued  in  force  by  the  act 
of  the  fifteenth  of  January,  1805,  so  far  as  to  enable  the  guar- 
dian of  an  '*  idiot,  non  compos,  lunatic,  or  insane  person,"  to 
sell  real  estate  for  the  payment  of  debts  of  such  persons,  but 
not  a  law  for  the  "  settlement  of  intestate  estates,"  or,  in  other 
words,  the  law  in  question  was  incorporated  with,  and  became 
a  part  of  this  latter  act. 

It  is  not  denied  that  a  law  may  be  revived  or  continued  in 
force  merely  by  being  referred  to  in  another  statute  so  as  to 
require  that  the  same  effect  should  be  given  to  it  as  was  in- 
tended by  its  original  enactment.    But  this  indirect  mode  of 
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legislation  is  not  often  resorted  to,  nor  onght  legislatiye  acts  to 
receive  such  a  construction  as  will  give  them  this  effect,  nnleas 
such  appears  clearly  to  have  been  the  intention  of  the  legisla- 
ture. In  the  present  case  a  contrary  intention  seems  to  have 
governed  that  body,  and  it  is  impossible  for  the  court  to  come 
to  any  other  conclusion  than  that  the  law  in  question  was  re- 
pealed from  and  after  the  first  day  of  June,  1805. 

Another  point  made  by  the  counsel  for  the  defendants  is,  thai 
admitting  the  law  in  question  to  have  been  repealed,  the  order 
of  August  term  must  be  effectual  inasmuch  as  the  entry  is 
directed  to  be  ''  considered  as  of  May  term,  1805." 

The  power  of  courts  to  adopt  the  practice  of  entering  orders, 
judgments,  and  decrees,  nunc  pro  lunc^  is  recognized.  But  had 
there  been  any  the  least  doubt  on  the  subject,  the  numerous 
authorities  cited  by  counsel  would  have  removed  it.  It  is  many 
times  necessary  for  the  attainment  of  justice,  and,  when  prop* 
erly  exercised,  should  be  favored.  Although  the  power  of  a 
court  to  adopt  this  practice  is  admitted,  there  is  more  difficulty 
in  determining  the  effect  which  shall  be  given  to  such  order, 
judgment,  or  decree.  There  can  be  no  doubt  that  such  an 
entry  may  operate  so  as  to  save  proceedings  which  have  been 
had  before  it  is  made.  For  instance,  a  judgment  is  actually 
made  at  one  term,  but  through  mistake  or  negligence  is  not  en- 
tered of  record.  Subsequent  to  the  term,  the  plaintiff,  under 
the  impression  that  the  business  had  all  been  correctly  trans- 
acted, prays  out  execution.  The  property  of  the  judgment- 
debtor  is  levied  upon  and  sold  to  a  bona  Jide  purchaser,  who 
parts  with  his  money  in  good  faith.  In  such  case  the  court 
may  with  propriety  enter  a  judgment  to  be  considered  of  the 
term  in  which  it  was  actually  rendered  and  should  have  been 
entered.  Such  proceeding  should  be  for  the  furtherance  of 
justice.  It  would  do  no  injury  to  the  parties  concerned,  and 
would  secure  the  rights  of  an  innocent  purchaser.  So,  in  the 
present  case,  had  there  been  a  sale  in  pursuance  of  the  pre- 
tended order  of  May  term,  and  had  the  jurisdiction  remained 
the  same,  the  court  might  with  propriety  have  made  the  nunc 
pro  tunc  order  of  August.  But  there  has  been  no  sale  nor  at- 
tempt to  sell.  Under  such  circumstances,  how  is  such  an  order 
und  judgment  to  be  considered  with  respect  to  subsequent  pro- 
ceedings? Shall  it  operate  as  an  order  or  judgment  of  the  term 
when  actually  entered,  or  of  a  preceding  term?  Take  the  case 
of  the  term  before  supposed.  It  is  actually  entered  at  the 
August  term,  although  to  be  considered  as  of  May,  and  no 
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ezecuiiou  issaes  until  after  August.  Is  this  to  have  the  same 
effect  to  all  intents  as  a  judgment  of  May  term?  If  so,  it  oper- 
ates as  a  lien  upon  the  lands  of  the  debtor  from  the  first  day  of 
that  term,  and  an  innocent  purchaser  who  had  bought  between 
liay  and  August,  after  having  made  an  examination  to  ascertain 
whether  there  was  or  Tvas  not  any  lien  upon  the  lands,  would 
be  defeated  of  his  purchase.  Will  it  be  said  that  such  purchase 
would  to  all  intents  operate  as  a  judgment  of  May?  Judgments 
operate  as  liens  upon  the  lands  of  the  debtor  from  the  first  day 
of  the  term  in  which  entered,  and  no  person  buying  subsequent 
to  that  period  would  be  protected  under  the  plea  that  he  was 
an  innocent  purchaser  without  notice. 

Again,  if  such  judgment  was  to  have  the  same  effect  to  all  in- 
tents, as  if  actually  entered  in  May,  the  party  against  whom  it 
waa  rendered  would  be  depriyed  of  his  right  of  appeal.  This 
light  is  secured  by  statute,  the  party  appellant  giving  bonds, 
within  thirty  days  after  the  term,  in  double  the  amount  of  the 
judgment.  The  bond  could  not  be  given  before  August,  for 
there  would  be  no  judgment  of  record,  no  means  of  ascertain- 
ing the  amount.  And  if  given  after  August,  it  would  be  too 
late,  more  than  thirty  days  after  the  May  term  of  which  the 
judgment  is  to  be  considered  having  expired.  This  considera- 
tion induced  the  court,  in  the  case  of  Oosforths'  Admini8irator$ 
v.  Hetekiah  Flinty  to  decide  that  so  far  as  respects  the  right  of 
appeal,  at  least  a  nunc  pro  tunc  judgment  must  be  considered 
as  a  judgment  of  the  term  when  actually  entered. 

But  aside  from  all  these  considerations,  there  is,  to  my  mind, 
an  insuperable  objection  to  giving  this  order  the  effect  wished 
for  by  the  defendants.  This  is  strictly  a  question  of  power. 
Had  the  court  of  common  pleas  power,  had  they  jurisdiction  to 
make  the  order  in  question  ?  Gould  they,  in  any  shape,  act 
upon  the  subject-matter?  It  is  not  sufficient  that  they  might 
once  have  had  jurisdiction,  that  they  might  have  had  it  in  May, 
for  instance,  but  the  jurisdiction  must  still  remain  when  the  act  is 
done.  Turn  whatever  way  we  can,  view  the  question  in  what- 
ever position  it  has  been  or  can  be  presented,  still  the  fact  re- 
mains, and  is  proved  by  the  record  itself,  that  the  order  was 
actually  made  in  August.  The  court,  it  is  true,  attempt  to  give 
it  effect  by  directing  that  it  shall  ''be  considered  as  of  May." 
But  this  adds  nothing  to  its  validity,  unless  when  the  direction 
is  given  the  jurisdiction  remains  as  it  was  at  the  time  from  which 
the  order  is  directed  to  be  considered.  When  jurisdiction  over 
any  particular  subject  is  withdrawn  from  a  court,  the  effect  is 
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the  same  as  to  that  sabject  as  if  the  court  itself  was  abolished. 
It  will  hardly  be  contended  that  a  nunc  pro  tunc  entry  coiUd 
have  been  made  by  the  direction  of  those  who  once  constitutad 
the  court  of  probate,  or  orj^bans'  court,  subsequent  to  the  judi- 
ciary act  of  1803,  which  "abolished"  those  courts  which  would 
be  of  any  validity.  Neither  can  a  court,  after  any  particular 
jurisdiction  has  been  withdrawn  from  them,  by  a  similar  entrj, 
correct  any  mistake  or  error  which  may  have  been  committed 
while  they  possessed  the  jurisdiction,  although  the  same  court 
continues  in  existence,  and  possesses  jurisdiction  over  other 
subjects.  To  decide  differently,  would  be  to  adopt  a  principle 
by  which  a  court  would  be  enabled  to  retain  a  jurisdiction  once 
possessed,  and  exercise  that  jurisdiction  contrary  to  the  will  of 
the  legislature,  merely  by  making  nunc  pro  tunc  entries.  Such 
a  principle  must  be  fraught  with  infinite  mischief. 

This  court  have  now  original  and  exclusive  jurisdiction  in 
eases  of  divorce  and  alimony.  But  should  the  law  conferring 
this  jurisdiction  be  repealed,  it  can  not  be  admitted  that  we 
could  continue  to  exercise  this  jurisdiction  by  decreeing  divorces 
nunc  pro  tunc.  If  it  could  be  done  for  one  year  or  term,  it 
might  for  any  indefinite  length  of  time.  There  can  be  no  doubt 
that  such  decrees  would  be  coram  non  judice  and  void.  Equally 
void  must  be  the  order  of  the  court  of  common  pleas  in  the 
present  case,  its  jurisdiction  having  ceased  when  the  order  was 
made.  Whatever  might  have  been  the  effect  had  the  jurisdic- 
tion remained,  under  existing  circumstances,  it  can  be  of  no 
avail. 

It  is  said,  however,  that  the  order  in  question  was  actually  an 
order  of  May  term;  and  had  the  court  been  abolished  upon  the 
close  of  that  term,  it  would  have  remained  obligatory,  and 
might  have  been  proven  by  parol.  The  court  of  common 
pleas,  whether  acting  as  a  court  possessing  common  law  juris- 
diction, or  as  a  court  of  probate,  is  a  court  of  record.  The  pro- 
ceediiigs,  orders,  judgments,  decrees  of  si}ch  courts,  do  not  rest 
in  parol.  It  is  by  their  records  they  speak,  and  there  is  but  one 
mode,  as  a  general  rule,  known  to  the  law,  by  which  their  acta 
can  be  proved,  and  this  is  by  the  record  itself.  True,  there  are 
cases  where,  after  the  loss  or  destruction  of  a  record,  you  may 
prove  its  contents.  In  such  case  all  has  been  done  by  the  court 
which  could  be  done;  a  record,  which  is  the  legal  evidence  to 
prove  its  acts,  has  been  made.  The  rights  of  all  parties  con* 
cemed  are  fixed,  and  those  rights  ought  not  to  be  affected  by 
time  or  accident.    But  before  the  contents  of  a  record  can  bo 
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proved,  it  must  be  shown  that  it  once  existed,  and  Lad  been 
lost  bj  time  or  accident.  This  shows  that  the  evidence  is  not 
introdaced  to  prove  the  proceedings  of  a  court  as  resting  in 
parol,  but  as  they  once  existed  of  record.  But  to  introduce 
parol  testimony  to  prove  the  proceedings  of  a  court  of  record^ 
and  then  substitute  this  testimony  for  the  record  itself,  would 
be  a  novel  proceeding.  It  would  be  equally  absurd  as  to  sus- 
tain an  action  of  debt  upon  bond,  upon  proof  that  the  defend- 
ant promised  to  make  such  an  instrument  as  is  set  forth  in  the 
declaration^  although  the  fact  should  be  admitted  that  the  in- 
strument was  never  executed. 

The  difficulty  in  the  present  case  arises  from  the  circum- 
atances  that  there  is  no  evidence  to  show  that  an  order  was 
made  in  May.  The  parol  testimony  is  competent  for  the  reason 
jufit  stated,  and  the  order  of  August  is  incompetent,  because  made 
by  a  court  having  no  jurisdiction  over  the  subject-matter  upon 
which  it  was  acting. 

Another  point  made  is  that  the  order  in  question  is  but  an 
extension  of  the  one  of  May,  1804,  aud  must  be  considered  as 
a  x^ttrt  of  the  same.  This  suggestion  leads  to  the  necessity  of 
an  examination  of  the  order  last  named.  It  is  in  these  words: 
The  administrators  of  the  estate  of  Israel  Ludlow,  deceased, 
exhibit  an  account  current,  and  pray  the  court  to  issue  an  order 
for  the  sale  of  real  property  to  defray  the  debts  due  from  the 
estate,  etc.  John  Ludlow  and  James  Findlay,  sworn  in  court, 
the  court  order  so  much  of  the  real  property  sold  as  will  meet 
the  said  demands,  except  the  farm  and  improved  lands  near 
Cincinnati,  together  with  the  house  and  lots  in  Cincinnati.  In 
virtue  of  this  order,  what  real  estate  could  be  sold  ?  Let  us 
assimilate  it  to  a  grant,  and  certainly  it  can  not  be  construed  to 
embrace  any  other  property  than  would  be  embraced  in  a  grant 
containing  similar  or  equivalent  words.  A.  grants  to  B.  all 
his  real  estate,  except  a  farm  and  improved  lands  near  a  certain 
place,  together  with  the  house  and  lots  in  that  place.  Circum- 
stances might  be  such  as  to  raise  a  doubt  with  respect  to  the 
farm  and  improved  land  near  the  place  named,  but  there  would 
be  none  as  to  the  lots  in  the  place.  These  are  expressly  ex- 
cepted from  the  operation  of  the  grant,  and  whether  improved 
or  otherwise  can  make  no  difference.  It  is  equally  clear  that 
the  lota  in  Cincinnati  were  excepted  from  sale  by  the  order 
now  under  consideration;  and  so  it  was  considered  by  the  ad- 
ministrators and  the  court,  otherwise  the  order  of  August  would 
neither  have  been  applied  for  nor  made. 
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This  appears  to  have  been  a  separate  and  distinct 
carried  on  for  the  espress  purpose  of  subjecting  the  town  lots 
and  some  other  property  not  embraced  in  the  former  order  of 
sale.  It  has  no  further  connection  with  that  order  than  as  re- 
lates to  the  description  of  the  property.  If  this  proceeding 
can  be  assimilated  to  a  ''  suit  or  prosecution"  it  is  a  new  suit 
or  a  new  prosecution. 

Another  point  made  is  that  if  the  law  in  question  was  »»• 
pealed  by  the  general  repealing  law  of  1805,  still  it  could  hare 
no  effect  upon  the  administration  of  Ludlow'B  estate,  inasmuch 
as  letters  of  administration  were  granted  thereon  before  the 
latter  law  took  effect.  If  this  position  be  tenable,  it  most  be 
either  because,  by  the  grant  of  letters  of  administration,  admin- 
istrators acquire  rights  which  can  neither  be  taken  away  nor 
varied  by  legislatiye  enactment,  or  because  creditors,  by  the 
death  of  their  debtor,  acquire  an  interest  in  his  estate,  which 
must  be  satisfied  according  to  the  laws  in  force  at  the  time  of 
his  death.  It  is  not  belieyed  that  either  such  rights  or  interests 
have  been  acquired. 

Whether  it  be  good  policy  to  change  an  administration  law, 
so  as  to  affect  an  estate  already  in  the  course  of  settlement, 
may  be  questionable,  but  it  is  not  a  question  for  the  court  now 
to  determine.  We  are  not,  however,  prepared  to  say  the  legis- 
lature have  not  the  power  to  do  it. 

It  has  been  done  not  infrequently,  and  the  propriety  of  the 
course  never  questioned,  to  my  knowledge,  in  any  of  the  courts 
of  the  state.  The  administrator  acts  in  virtue  of  powers  con- 
ferred upon  him  by  the  statute  law,  and  those  powers  may  be 
varied,  as  the  exigencies  of  the  country  require.  So  long  as 
he  governs  himself  by  the  laws  in  force,  he  can  sustain  no  in- 
jury. At  no  time  has  he  any  interest  in  the  property  of  the 
intestate,  except  as  trustee  for  those  who  have  claims  upon  the 
estate  as  creditors  or  distributees.  This  trust  is  not  conferred 
or  reposed  in  him  by  the  creditors  or  distributees,  bnt  by  the 
law  itself. 

Creditors  do  not,  by  the  death  of  the  debtor,  acquire  any 
rights  to  his  property,  which  must  necessarily  be  satisfied  u. 
any  specific  manner.  It  is  proper  that  their  claims  should  be 
paid,  and  with  our  present  ideas  of  right  and  justice,  we  should 
say  that  the  real,  as  well  as  personal  estate  of  the  deceased, 
ought  to  be  applied  for  that  purpose.  In  some  other  countries, 
however,  different  opinions  prevail,  and  in  our  own  state  it  is 
manifest  there  was  a  time  when  this  description  of  property 
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could  not  be  appropriated  for  this  purpose,  through  the  agency 
of  administrators.  Whether  there  was  any  other  mode  by 
which  it  could  be  reached,  it  is  not  necessary  now  to  inquire. 

The  doctrine  is  sometimes  advanced  that  the  creditor,  by  the 
death  of  his  debtor,  acquires  a  species  of  lien  upon  his  prop- 
erty. The  nature  of  this  pretended  lien  I  could  neyer  fully  com- 
prehend. It  seems  to  be  something  that  is  indescribable.  He 
undoubtedly  has  a  right  to  the  satisfaction  of  his  debt  so  far  as 
there  is  property,  which  gives  a  claim  that  ought  to  be  pre- 
ferred to  that  of  heirs  or  distributees.  But  the  manner  in  which 
the  property  shall  be  disposed  of  to  give  him  this  satisfaction, 
most  depend  upon  the  law  in  force  at  the  time  he  attempts  to 
obtain  it.  It  has  long  been  the  policy  of  this  state,  that  judg* 
ments  should  operate  as  liens  upon  the  lands  of  the  debtor. 
This  lien  does  not  attach  in  consequence  of  any  natural  or  con- 
ventional right,  or  in  consequence  of  any  influence  of  the  judg- 
ment in  itself  considered,  but  in  consequence  of  positive  leg- 
ifilatiTe  enactment.  Upon  this  principle  it  has  been  decided 
that  the  law  giving  the  lien  might  be  varied  or  repealed  subse- 
quently, so  as  to  effect  subsisting  judgments.  With  equal 
propriety  may  alterations  be  made  in  the  law  relative  to  the 
settlement  of  intestates'  estates,  even  where  the  estate  is  already 
in  a  course  of  settlement. 

The  view  which  has  been  taken  of  the  case  renders  it  unnec- 
essary to  determine  what  is  to  be  understood  by  the  words 
''  suits  and  prosecutions"  as  used  in  the  proviso  of  the  repeal- 
ing law,  or  what  effect  the  repeal  shall  have  upon  sales  made 
by  the  administrator  in  pursuance  of  the  order  of  May  term, 
1804.  There  can  be  no  doubt  but  that  many  difficulties  must 
be  overcome,  in  order  to  arrive  at  a  corroct  conclusion  upon 
either  of  those  points,  but  it  will  be  soon  enough  to  solve  those 
difficulties  when  a  case  is  presented  rendering  it  necessaiy. 

Upon  the  whole,  the  court  are  of  opinion  that  previous  to 
the  year  1795,  there  was  no  law  in  the  territory  authorizing  ad- 
ministrators to  sell  the  lands  and  tenements  of  an  intestate. 

That  the  law  of  1795,  for  "the  settlement  of  intestate 
estates,"  was  the  first  law  giving  this  authority,  and  the  only 
one  previous  to  June,  1808. 

That  this  law  wbb  repealed,  and  ceased  to  have  effect  from 
and  after  the  first  day  of  June,  1805. 

That  the  order  of  the  court  of  common  pleas  of  May  term, 
1804,  directing  the  administrators  of  Israel  Ludlow  to  sell  a 
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part  of  the  xeal  estate  of  said  Ludlow,  for  the  payment  of  debts, 
did  not  embrace  the  premiaes  in  controTersy. 

That  the  parol  testimony  offered  to  prove  an  order  of  Bale  at 
the  May  term,  1805,  is  incompetent. 

That  the  order  of  said  court  of  common  pleas,  at  the  May 
term,  1805,  was  coram  nonjudice,  and  Toid;  and  that  the  leesoxa 
of  the  pLdntiffii  could  not  be  diyested  of  their  title  in  oonae- 
quence  of  any  act  done  in  pursuance  of  that  order. 

Of  course  the  testimony  offered  by  defendants  was  properly 
overruled,  and  judgment  must  be  entered  for  the  plaintiff. 

Cited  in  Pabm  r.  J^khmer,  8  Ohio^  159,  162,  as  authority  upon  the  effect 
here  given  to  the  act  of  ISOfi,  upon  tiie  act  of  1795,  empowering  admmfatoft- 
ton  to  apply  the  aMeti  of  the  estatea  of  deoedenti  in  diachaige  of  debte. 
Followed  in  BM  v.  Irwim^  17  Ohio^  S97,  on  the  propoaitian  that  the  pco* 
priety  of  an  oider  made  by  a  ooort  having  jnriadiotion  ooald  not  be  ooOai. 
erally  inqviied  into. 
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Bleaxnet  V.  Fabmebs  and  Meghanios'  Bank. 

[17  SnaxAHT  k  Bawls,  64.] 

BmospBCTTTB  Laws — When  Valid. — An  act  of  the  legisUtture  that  re* 
moves  an  impediment  and  allows  a  contract  to  be  enforced,  although 
retroepectiye,  is  not  nnconstitntional;  so  held  as  to  an  act  allowing  a 
oofporation  to  maintain  a  suit  on  a  note,  although  the  corporation  was 
al  the  time  of  taking  the  note  dissolved  by  failure  to  pay  a  certain  per 
cent,  of  its  dividends  to  the  commonwealth,  and  in  consequenoe  thereof 
all  notes  taken  by  it  at  that  time  were  null  and  void. 

Debt  brought  by  the  Fanners  and  Mechanios'  Bank  on  a 
note  signed  by  Bleakney  and  indorsed  by  Storer,  dated  Janu- 
ary 20,  1820.  Cause  tried  November,  1825,  and  judgment  for 
plaintiff.  It  appeared  that  plaintiff  had  failed  to  pay  to  the 
oommonwealth  six  per  cent,  on  its  dividends  of  November, 
1819.  The  court  charged  the  jury  that  by  the  failure  to  pay 
said  dividends,  plaintiff  forfeited  its  charter,  and  that  every 
note  taken  by  it  after  the  first  Monday  of  January,  1820,  was 
null  and  void;  but  the  act  of  the  legislature  of  April  1,  1822, 
restores  the  bank,  legalizes  the  note  which  was  before  illegal 
and  void,  and  makes  it  as  effectual  as  if  the  omission  of  the 
bank  to  pay  the  commonwealth  the  six  per  cent,  on  their  divi* 
dends  had  never  existed.    Defendants  excepted. 

Dunhp,  for  plaintiffs  in  error. 

Crawford  and  McCuUough^  contra. 

By  Court,  Dunoak,  J.  The  plaintiffs  in  error  have  confined 
their  exceptions  to  the  answer  of  the  court  to  the  two  points 
made  by  them.    It  is  objected:  1.  That  the  act  is  unconstitu- 
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tional,  because  it  is  retrospective  and  impairs  contracts;  and, 
2.  If  it  was  constitutional,  still  it  did  not  operate  on  aciiona 
pending  at  the  time  of  its  passage. 

In  a  case  in  principle  the  same  as  this,  He9»  and  others  t. 
Werts^  4  Serg.  &  Bawle,  356,  it  was  decided  that  such  legisla- 
tion was  not  prohibited.  It  impaired  no  contract,  but  remoTed 
an  impediment  to  a  contract  fairly  entered  into  by  the  defend- 
ant. It  is  so  far  retrospective;  but  evety  retrospective  act  ia 
not  void.  Betrospective  laws  divesting  vested  rights  working 
the  destruction  of  a  right  previously  attached,  are  coniraiy  to 
the  principles  of  sound  legislation;  but  every  retrospective  act 
is  not  void.  An  act  making  that  a  crime  which  was  not  one 
when  committed,  is  retrospective;  but  there  is  a  great  differ- 
ence between  making  an  unlawful  act  lawful  and  making  an 
innocent  act  criminal.  This  law  divests  no  right,  but  removes 
an  impediment  or  disability.  It  renders  lawful  an  act  pro- 
hibited, as  if  it  had  been  lawful  db  iniiio.  It  works  no  injostice* 
infringes  no  man's  right,  it  impairs  no  contract;  but  takes  from 
the  contract  the  taint  which  the  policy  of  the  law  interposed, 
and  gives  to  the  holder  of  the  note  a  right  to  recover  on  the 
contract,  a  right  which  he  would  have  possessed  if  there  had 
been  no  legislative  interposition.  The  party  is  restored  to  bis 
common  law  right  and  common  law  remedy.  In  Ogle  v.  Hke 
Somerset  and  Mount  PleaMtni  Turnpike  Co.,  5  Serg.  &  Bawle, 
256\  the  constitutionality  of  the  law  was  not  questioned;  but 
the  point  was,  whether  the  act  operated  on  suits  pending. 

The  second  objection,  that  the  act  does  not  operate  on  this 
pending  suit,  is  one  which  has  received  the  fullest  consideration 
of  the  court;  but  if  it  can  not  be  distinguished  from  Bed/ordr. 
Shilling  [8  Am.  Dec.  718],  and  Ogle  v.  The  litmpike  Company, 
we  would  not  be  disposed  to  depart  from  the  principles  estab- 
lished iu  these  cases.  The  cose  of  Bedford  v.  Shilling  was 
decided  on  the  ground  that  the  word  recover  might,  without 
violence,  be  confined  to  suits  commenced  after  the  act,  and  a 
subsequent  provision  showed  decisively  that  this  was  the  mean- 
ing. In  Ogle's  case  the  provision  was  clearly  prospective. 
"  The  respective  companies  shall  have  the  same  legal  remedy 
for  the  recovery  of  the  amount  of  subscriptions,  as  if  such 
provision  requiring  the  payment  of  a  certain  sum  for  each  share 
had  not  been  required  in  the  acts  aforesaid."  And  by  Chief 
Justice  Tilghman,  who  delivered  the  opinion  of  the  court: 
"  When  it  is  said  that  the  turnpike  companies  shall  have  the 
same   legal  remedy  as  if  the  repealed  acts  had  never  been 

1.  OgU  ▼.  Th$  Somgntt  and  Mouni  PUotant  T.  Co.,  13  Stfg.  4l  Bairt*.  356. 
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i,  it  is  to  be  understood  that  the  action  is  to  be  in  fuiuro^ 
by  an  action  commenced  after  the  passing  of  the  law."  But 
the  provision  in  the  act  of  the  first  of  April,  1822,  providing 
for  the  closing  of  the  concerns  of  banking  institutions,  is  differ- 
ently expressed.  It  provides,  *'  that  the  acts  and  proceedings 
heretofore  done  and  performed  bj  the  board  of  directors  of 
such  bank  subsequent  to  the  forfeiture  of  its  charter,  if  the 
■aid  acts  and  proceedings  have  been  done  and  performed  in  the 
manner  as  they  might  or  could  have  been  lawfully  done  previous 
to  such  forfeiture,  be  and  the  same  are  hereby  confirmed  and 
declared  valid  in  law,  with  the  same  force  and  effect  as  if  the 
same  acts  and  proceedings  had  been  done  previous  to  the 
forfeiture  of  such  charter."  The  bringing  an  action  is  an  act 
and  proceeding;  and  the  act  done  after  the  forfeiture  is  legal- 
ized, as  if  there  had  been  no  forfeiture  of  the  charter.  The 
bringing  an  action  is  an  act  which  they  might  have  lawfully 
performed  if  the  charter  had  not  been  forfeited;  and  the  act  is 
in  language  so  plain  that  it  would  be  affectation  or  stupidity  to 
misunderstand  it;  it  ratifies  the  bringing  of  the  action,  as  if  it 
had  been  done  before  the  forfeiture,  and  gives  it  the  same  force 
and  effect.  It  is  the  very  case  provided  for;  and  if  it  did  not 
mean  to  embrace  it,  it  meant  nothing.  It  is  to  operate  on  all 
the  past  acts  and  proceedings  of  the  bank,  all  those  acts  and 
proceedings  theretofore  done. 

The  cases  of  Bedford  v.  Shilling  and  Ogle  Y.The  Turnpike  Co. 
were  decided  on  the  words  of  the  several  acts  of  assembly, 
where  the  remedy  was  prospective;  but  this  act  of  assembly 
legalizes  the  act  done — all  that  could  have  been  done  had  there 
been  no  forfeiture. 

The  construction  of  the  court  of  common  pleas  on  the  heal- 
ing nature  of  the  provision  of  the  act  of  assembly  was  the  true 
and  legal  construction,  and  the  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

Citad  in  O'Brien  v.  LogoM^  9  Pa.  St  99;  DaU  v.  Medca{f,  Id.  110;  Lycon^ 
btgv.  Union,  15  Id.  171;  Weiaterr.  Hade,  62  Id.  480;  ThiB  Marble  BuUdina 
AssoeicUUm  v.  Hocker,  3  PhiL  505. 

RBTBOSPKcnvs  Statutes,  When  Valid. — See  Bedford  v.  ShUUng,  8  Am. 
Dec.  401;  Potter  \.  Essex  Bank,  Id.  135.  Where  such  statates  have  been 
considered  invalid,  see  Daeh  v.  Van  Kleeek,  5  Am.  Dec.  291 ;  Starr  v.  Bobin^ 
mm^  Old.  732;  Merrill  v.  Sherburne,  8  Id.  52;  King  v.  Dedham  Bank,  Id.  112. 
Statutes  should  always  be  constraed  so  as  to  deprive  them  of  any  retrospec- 
tive effect,  especially  if,  by  such  a  construction,  vested  rights  would  be  inter- 
fered with:  Dasli  v.  Van  KUeek,  5  Am.  Dec.  291,  note  315.  Goalien  v.  iS^on- 
ington,  10  Id.  121,  note  131.  As  to  what  statutes  are  not  retrospective,  sea 
JontM  V.  Jones,  5  Am.  Dea  645. 
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Fbiedlet  v.  HAMmroN. 

117  SaaamAWT  k  Bavlb,  TO.] 
MoBiOAOi^  What  sl— A  deed  abeolate  and  a  defeaoanoe  oouaUtuta  ft  moit- 


DxRAaANGi^  EvFBCT  OF  Failokb  TO  Bbookd. — ^A  deed  abeolate 

panied  by  a  defeasance,  will,  if  the  defeaaanoe  ia  not  xeoorded,  Althoogli 
the  deed  ia  recorded,  be  treated  as  an  unrecorded  mortgage  and  post- 
poned to  the  lien  of  a  anbaeqnent  jndgmentb 

Wbit  of  error  to  the  coart  of  common  pleas  of  Montg^omeiy 
oonntj.  Friedley,  Jan.,  on  May  24,  1817,  conveyed  certain 
real  estate  to  Friedley,  sen.,  in  fee  simple,  in  consideration  of 
six  thousand  dollars;  which  deed  was  acknowledged  and  re- 
corded August  2,  1817.  On  the  same  day,  Friedley,  sen.,  exe- 
cuted and  delivered  a  deed  of  defeasance  to  Friedley,  Jan.,  set- 
ting forth  that  his  deed  was  intended  as  a  mortgage,  to  secore 
the  payment  of  six  thousand  dollars,  and  agreeing  to  reoonvey 
upon  a  day  certain,  upon  the  payment  of  said  sum.  The  defeas- 
ance was  never  recorded.  Defendants  obtained  judgment  against 
Friedley,  jun.,  on  July  28,  1871.  The  court  charged  that  the 
deed  and  defeasance  constituted  a  mortgage;  but  that^  as  the 
defeasance  was  not  recorded,  it  was  an  unrecorded  mortgage 
and  had  not  a  preference  over  defendant's  judgment.  This 
charge  was  assigned  as  error. 

KiUera  and  T.  Sergeani,  for»plaintiff  in  error. 

Bawle,  jun.,  contra. 

By  Court,  Gibson,  C.  J.  Deeds,  which  are  parts  of  the  same 
transaction,  constitute  but  one  instrument.  The  mortgage,  in 
this  instance,  for  such  it  undoubtedly  is,  consisted  of  an  abso- 
lute conveyance  and  a  bond  with  condition  to  reconvey  on  pay- 
ment of  six  thousand  dollars  by  the  grantor.  The  absolute  con- 
veyance has  been  recorded;  but  according  to  the  letter  of  the 
act  of  assembly,  the  mortgage,  which  consists  of  all  its  parts, 
has  not;  and  it  remains  to  be  seen  whether  it  be  well  recorded 
within  the  equity  of  the  act. 

The  sum  of  the  argument  in  support  of  the  affirmative,  is, 
that  as  the  parties  interested  were  bound  to  take  notice  of  the 
absolute  conveyance,  which  was,  undoubtedly,  well  recorded, 
enough  was  done  to  lead  to  an  inquiiy  into  the  true  nature  of 
the  transaction  which  is  said  to  be  equivalent  to  full  notice. 
Constructive  notice  from  facts  is  a  conclusion  of  law,  which  can 
be  drawn  only  from  facts  actually  within  the  knowledge  of  the 
party,  and  never  from  those  of  which  he  had  only  constructivs 


Dec.  1827.]  Fbiedley  v.  Hamilton.  639 

notice;  else  we  shoald  have  construction  on  constmction  and 
inference  on  inference,  without  beginning  or  end.  In  Simon  t. 
Brovm,  3  Teates,  186  [2  Am.  Dec.  368]  and  Heister  t.  Foriner, 
2  Binn.  40  [4  Am.  Dec.  417],  a  deed  recorded  without  a  proper 
probate  or  acknowledgment  was  held  to  be  notice  of  nothing; 
and  I  apprehend  the  effect  would  have  been  the  same  had  the 
person  to  be  affected  actually  seen  the  registiy.  To  affect 
a  party  with  constructive  notice,  though  often  a  necessary 
measure  on  grounds  of  public-  policy,  is  always  a  harsh  one; 
and  for  this  reason  the  courts  have  not  dispensed  with  the  most 
trifling  circumstance  required  by  the  legislature;  as  in  the  cases 
just  cited.  The  registry  of  a  deed  was  intended  itself  to  contain 
all  the  essential  parts  of  full  and  complete  notice  of  every  fact 
necessary  to  be  known,  instead  of  barely  putting  the  party  on 
the  scent  and  requiring  him  to  run  all  round  the  world  after 
the  grantor  and  the  grantee,  seeking  information  as  to  the  true 
nature  of  the  transaction.  The  deed  recorded  here  was  notice 
of  nothing  bat  what  it  purported  to  be,  and  by  that  the  creditor 
was  informed  that  the  land  had  been  conveyed  unconditionally. 
What  reason  had  he  to  suppose  that  the  fact  was  otherwise  ? 
and  if  he  had  none,  what  was  there  to  put  him  on  inquiry  ? 
But  what  if  he  had  inquired  of  the  parties,  and  they  had  refused 
to  answer?  The  recording  acts  were  intended  to  guard  against 
injury  from  secret  conveyances;  and  distinct  provisions  are 
made  for  purchasers  or  mortgagees,  and  for  creditors. 

In  Heister  v.  Fortner^  already  cited,  and  in  Badgers  v.  (Tibson, 
4  Teates,  112,  it  was  held  that  a  judgment-creditor  is  not  a  pur- 
chaser, and  so  not  within  the  purview  of  the  act  of  1775;  and 
this^  I  presume,  because  he  can  not  be  prejudiced  by  ignorance 
of  an  absolute  conveyance  which  leaves  nothing  in  the  debtor  to 
answer  his  demand,  and  it  is,  therefore,  not  necessary  to  his 
protection  that  he  should  have  notice  of  it.  But  in  the  case  of 
a  defeasible  deed  he  would  be  apprised  of  the  existence  of  an 
interest  still  in  the  grantor,  which  might  by  proper  diligence  be 
levied  on  by  an  execution,  so  that  the  existence  of  the  defeas- 
ance is  the  only  thing  which  it  would  be  beneficial  for  him  to 
know.  For  this  reason  it  is  the  legislature  provided  in  the  act 
of  1716,  that  without  recording,  *'  No  deed  or  mortgage,  or  de- 
feasible deed  in  the  nature  of  a  mortgage,  shall  be  good  or 
sufficient  to  convey  or  pass  any  freehold  or  inheritance,"  unless 
such  deed  be  recorded  six  months  from  the  date,  a  provision 
which  is  not  applicable  to  other  conveyances.  It  would  seem 
the  legislature  had  in  view  the  prevention  of  the  very  mischief 
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which  is  complained  of  here,  by  enacting  ihafc  no  conditional 
conveyance  which  ia  not  fully  recorded  shall  stand  in  the  way 
of  an  execation  by  a  creditor  in  favor  of  whom  the  estate  is  to 
be  considered  as  still  in  the  grantor.  It  is  evident,  then,  that 
what  is  a  sufficient  registry  in  the  case  of  a  pnrchaser  may  be 
otherwise  in  the  case  of  a  creditor.  We  will  suppose,  what  may 
be  reasonably  suspected  in  the  case  before  us,  that  the  convey* 
ance  is  a  contrivance  to  keep  creditors  at  bay  indefinitely »  or  till 
the  grantor  tender  a  sum,  actually  due,  which  may  be  incon- 
siderable in  comparison  with  the  value  of  the  property;  what 
beneficial  end  would  there  be  obtained  from  inquiring  of  the 
parties  whether  they  meditated  a  fraud?  To  say  that  fraud, 
without  the  aid  of  the  recording  acts,  would  be  sufficient  to 
avoid  the  deed,  is  to  say  nothing.  Fraud  might  exist  without 
a  possibility  of  detecting  it,  and  it  is  precisely  in  such  cases 
that  the  recording  acts  operate  most  beneficially  by  suspending 
the  necessity  of  proof  of  actual  fraud.  Nor  is  it  better  to  say 
that  the  refusal  of  the  parties  to  declare  the  truth,  in  case  of 
being  inquired  of,  would  furnish  full  proof  of  fraud.  The 
existence  of  what  purports  to  be  an  unconditional  convey- 
ance is  not  a  reason  to  suspect  the  existence  of  a  defeasance  or 
declaration  of  trust,  and  this,  as  I  have  said,  is  a  good  excuse 
for  the  want  of  an  inquiry.  The  registry  of  defeasible  deeds 
was  intended  to  be  for  the  benefit  of  both  creditors  and  pur- 
chasers, but  what  benefit  a  creditor  can  derive  from  the  registry 
of  part  of  a  mortgage  which  has  a  direct  tendency  to  mislead  in 
a  point  essential  to  his  interest,  I  am  at  a  loss  to  conceive.  It 
would  be  better  for  him  that  the  absolute  part  of  the  convey- 
ance were  not  recorded,  as  he  would  then  discover  no  apparent 
obstacle  to  obtaining  satisfaction  by  execution  of  the  land.  By 
a  trick  of  this  sort  it  is  evident  that  the  debtor's  estate  might  be 
efiectually  covered  from  his  creditors,  if  a  creditor  might  col- 
lude with  him,  without  risk  of  losing  what  is  actually  due. 

I  do  not  pretend  that  the  registry  in  this  case  is  insufficient 
to  give  the  bond  and  conveyance  the  effect  of  a  mortgage  be- 
tween the  parties,  or,  perhaps,  against  a  purchaser  (and  the 
decisions  of  this  court  have  actually  gone  no  further),  but  it  is 
different  in  regard  to  a  creditor  who  is  entitled  to  notice,  by  the 
registry  of  every  fact  that  may  affect  his  interest. 

The  legislature  of  New  York  has  specially  Required  deeds  of 
defeasance  to  be  registered,  from  which  it  may  be  inferred  that 
experience  had  shown  the  practice  of  registering  defeasible 
deeds  as  absolute  conveyances  to  be  mischievous.    With  us, 
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however,  bi  ch  cases  fall  within  the  general  provisions  of  the  act 
of  1715,  in  the  letter  or  spirit  of  which  there  is  nothing  to  ex- 
clude them.  Even  were  the  matter  open  to  construction,  I  would 
hold  an  omission  to  record  any  part  of  a  mortgage  to  be  fatal. 

BoGXBS,  J.,  and  Huston,  J.,  concurred. 

Tod,  J.  Was  the  deed  to  Henry  Friedley,  sen. ,  of  the  twenty- 
fourth  of  May,  1817,  null  and  void  as  against  the  subsequent 
judgment  of  Hamilton  and  Wood,  solely  because,  though  re- 
corded in  due  time,  the  defeasance  which  made  it  a  mortgage 
was  not  also  recorded?  I  think  not.  In  my  opinion  the  act  of 
assembly  does  not  require  any  such  recording,  nor  the  use  of 
the  country,  nor  the  decision  of  any  court,  nor  the  interest  of 
any  individual  except  the  mortgagor.  He  may  suffer  by  his 
own  default  in  omitting  to  get  his  defeasance  recorded.  No 
other  person  can. 

If  it  is  not  so,  then,  it  seems,  a  mortgagor  has  nothiug  to  do  but 
withhold  his  defeasance  from  the  record  to  defeat  his  own  con- 
veyance. The  defeasance  belongs  to  him,  it  must  be  delivered 
to  him,  it  goes  into  his  hands  by  the  very  act  of  completion,  and 
never  into  the  hands  of  the  mortgagee,  whose  interest  is  not  to 
preserve  but  to  destroy  it.  It  will  be  admitted  that  our  act  for 
recording  deeds  is  not  like  those  British  statutes  which  require 
a  register  of  every  contract  for  the  sale  of  annuities.  I  believe 
it  was  never  heard  of,  that  our  law  was  intended  to  prevent  im- 
position upon  the  grantor  or  mortgagor,  or  to  prevent  collusion 
between  the  grantor  and  grantee,  but  solely  to  prevent  imposi- 
tion upon  subsequent  mortgagees  or  purchasers,  or  creditors, 
for  want  of  the  means  of  knowing  that  the  former  owner  had 
parted  with  his  interest  in  the  land,  or  some  portion  of  it. 
Clearly,  the  record  which  shows  a  man  to  have  parted  with  his 
whole  interest,  will  prevent,  as  far  as  recording  can  prevent,  all 
subsequent  deception.  It  takes  away  all  credit  arisiug  from  the 
land.     Omne  majua  corUinet  in  se  minus.  * 

It  would  seem  to  me  that  if  the  court  below  was  right  in  hold- 
ing the  deed  to  be  void,  as  against  the  subsequent  judgment, 
and  the  mortgagee  not  entitled  even  to  the  amount  really  due 
him  from  the  mortgagor  out  of  the  purchase-money  on  the 
sheriff's  sale,  then,  for  the  sake  of  consistency,  they  must  also 
decide  that  a  judgment  entered  by  default  or  in  any  other  mode, 
as  is  every  day  the  case,  for  a  sum  larger  than  the  real  claim  of 
the  plaintiff,  is  void  as  against  subsequent  judgments,  and  not 
valid  even  for  the  just  debt;  a  notion  which  I  take  to  be  contrary 
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to  the  practice  in  every  county  in  the  state.    On  the  same 
principle  the  most  regular  mortgage,  containing  defeasance  and 
all,  if  for  more  money  than  is  really  due,  ought  to  be  void 
totally;  and  a  judgment-creditor  or  mortgagee  who  receives  one 
half  of  his  debt  without  giving  credit  for  it  upon  the  record 
should  forfeit  the  residue.    How,  then,  shall  we  dispoae  of  the 
cases  of  Lyle  v.  Divcomb,  6  Binn.  585;  Shirras  v.  Craig,  7  Cra. 
60,^  and  numberless  others  ?    In  the  last-named  case  the  mort- 
gage was  for  a  large  sum,  but  the  money  was  not  due,  it  was  for 
advances  to  be  made,  liabilities  to  be  incurred.    Besides,  the 
deed  misrepresented  the  transaction.    But,  says  Marshall,  C.  J., 
**  it  would  seem  to  be  unjust  and  unprecedented  to  deprive  the 
person  claiming  under  the  deed  of  his  real  equitable  rights,  un- 
less it  be  in  favor  of  a  person  who  has  been  in  fact  injured  and 
deceived  by  the  misrepresentation."    In  Lyle  v.  Ducamb,  the 
mortgage  was  for  nine  thousand  dollars;  but  not  a  penny  was 
due  at  the  time  of  the  execution,  nor  was  it  certain  that  any- 
thing ever  would  be  due.    And  another  point  in  that  case,  more 
precisely  applicable  to  the  present,  was,  that  the  second  indorse- 
ment, which  was  relied  upon  solely  to  fix  the  quantum  of  debt  and 
the  terms  of  redemption,  and  which  gave  character  to  the  whole 
transaction,  was  not  recorded  at  any  time,  as  appears  by  the  case, 
certainly  not  before  the  adverse  lien  had  attached.     Yet  Judge 
Yeates,  who  dissented  from  the  majority  of  the  court,  did  not 
mention  the  want  of  recording  the  defeasance  as  an  objection, 
nor  was  it  mentioned  by  the  counsel  in  the  argument.     And  iu 
Wharf  y.  Howell,  5  Binn.  499,  so  perfectly  unconscious  was  Chief 
Justice  Tilgbman  of  the  necessity  of  recording  the  separate  de- 
feasance of  a  mortgage,  that  he  says,  "if  the  mortgagee  uses 
common  care  he  will  have  the  defeasance  recorded,  or  keep  a 
copy,"  evidently  implying  that  to  keep  a  copy  is  as  safe  to  the 
mortgagee  as  to  have  the  entry  on  the  record,  and  expressly  de- 
claring that,  in  his  opinion,  to  keep  a  copy  is  to  use  common 
care.  • 

I  take  the  rule  to  be  settled  that  a  deed  for  land,  absolute 
and  unconditional  on  its  face,  if  intended  to  be  merely  a  pledge 
for  the  payment  of  money  and  redeemable,  may  be  shown  to  be 
so  by  circumstances  and  by  parol  proof.  For  this  it  will  be 
sufficient  to  cite  Wharf  v.  Howell,  5  Binn.  499;  Dabney  v.  Greene, 
4  Hen.  &  Mun.  101  [4  Am.  Dec.  503];  Prec.  Ch.  526;  2  Atk. 
98;  3  Id.  388;  Pow.  on  Mort.  200,  201;  2  Hayw.  26.  Now  it 
we  say  that  old  Friedley  is  not  entitled  to  take  out  of  court  the 

1.    Skirras  t.  Catg,  7  OMBOh.  M. 
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money  which  he  can  show  to  be  fairly  due  to  him  upon  the 
mortgage,  we  mnst,  as  it  appears  to  me,  either  disregard  all  the 
aboTe  authorities,  or  we  must  decide  that  a  mortgage,  haying 
its  defeasance  in  writing  separate  and  unrecorded,  is  absolutely 
nothing  against  a  subsequent  incumbrance,  while  the  same 
paper,  had  its  defeasance  been  by  parol  only,  would  be  good 
and  conclusiye;  that  is,  if  I  understand  the  matter,  we  should 
establish  a  rule  making  a  difference  between  the  two  cases  with- 
out any  conceivable  reason  for  it,  a  rule  which  may  be  evaded 
by  the  parties  by  the  easy  contrivance  of  having  a  verbal  instead 
of  a  written  clause  of  redemption. 

The  only  semblance  of  direct  authority,  cited  for  the  defend- 
ant in  error,  was  Dunham  v.  Day,  2  Johns.  Gh.  188\  That  de* 
cision  has  been  reversed  on  this  very  point  in  the  court  of  error: 
15  Johns.  555  [8  Am.  Dec.  282].  Besides,  the  case  of  Dunham 
T.  Day^  was  put  by  the  chancellor  on  the  words  of  the  statute, 
which  differs  from  our  law.  So  in  Massachusetts,  by  an  act  of 
1802:  '*  No  conveyance  of  any  land,  unless  for  a  term  less  than 
seven  years,  shall  be  defeated  or  incumbered  by  any  bond  or 
other  deed,  or  instrument  of  defeasance,  unless  they  are  regis- 
tered:" KeUeran  v.  Brown,  4  Mass.  445.  Now,  we  have  no  such 
statute  in  Pennsylvania,  and  the  very  fact  of  their  existence  in 
New  York  and  Massachusetts,  shows  that  without  them  the  law 
in  those  states  would  have  been  otherwise. 

I  admit  that  in  a  conveyance  between  father  and  son,  an  un-^ 
recorded  defeasance  may  be  a  suspicious  thing.  So  there* 
might  be  just  ground  of  suspicion,  if  no  defeasance  at  all.  In^ 
either  case,  fraud  is  inquirable  into  by  the  jury.  The  ques- 
tion should  have  been  left  to  them.  Even  if  fraud  was  ap- 
parent (of  which,  by  the  way,  there  is  no  evidence  on  this 
record),  I  would  still  think  the  court  below  was  in  error,  to 
obviate  a  fraud  in  a  particular  case,  by  attempting  an  amend- 
ment of  the  law  by  an  ex  post  facto  decision. 

Judgment  afiSrmed. 

TbiB  is  a  leading  caae  in  Pennsylvania,  and  the  doctrine  there  decided  has 
been  repeatedly  reaffirmed  in  that  state:  Miller  v.  Musaelman,  6  Wh.  358; 
Barney  v.  iSuUon^  2  Watts,  40;  Garber  v.  Utnry^  6  Id.  69;  Jacques  v.  Weeks, 
7  Id.  268;  MeLanalian  v.  Beeside,  9  Id.  610;  i/.  and  M,  Bank  v.  Bank  of 
Pa.,  7  W.  &  S.  d40.  The  rule,  as  established  in  the  principal  case,  was 
somewhat  moderated  in  Jacques  v.  Weeks,  7  Watts,  261,  it  being  there  held 
that  a  record  of  a  deed,  as  stated  in  the  principal  case,  was  sufficient,  if  the 
mortgagee  went  into  possession;  and  with  this  modification,  the  principal 

1.  Dtjf  ▼.  Dunham,  3  JohnB.  Ch.  188. 

3.  Dunham  ▼.  Dey,  16  Johns.  636  [8  Am.  Doo.  382.1 
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CMS  mfty  be  ootMidered  as  statiiig  the  law  as  the  same  now  exirti  in  Pean- 
sylvania:  RnsmffB  Appeal,  15  Pa.  St.  322;  Moronn/'t  Appeal,  21  Id.  875; 

Wilmm  ▼.  ShoeiAeger^B  Ex.,  34  Id.  124;  BritUnC$  Appeal,  45  Id.  176;  Hibberd 
▼.  Bovier,  1  Grant's  Caaea,  266. 
I>BDe»  Wmir  Gonsii>krxd  Mobtoaoss.— S«ttoa  t.  Avery,  1  Am.  Dec  70; 

WoMmm  ▼.  Merrilla,  2  Id.  59;  Dumkam  ▼.  /)ey,  8  Id.  282: 
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[17  SxBOKun  k  lUwiiB,  8B.] 

.  BfATUTB  ov  USBS.— The  statate  of  43  EUjl,  c  4,  of  charitable  Qaea»  is  not  in 

force  in  Pennsylvania^  bat  the  principles  of  it^  as  applied  by  the  Rngliah 

chancery  ooorts,  obtain  there  by  fozoe  of  the  common  law  of  that  atateu 

MShaettablb  Bkquestb,  When  Valid. — ^A  beqnest  to  a  chnreh,  to  be  an- 

wiraally  laid  ont  in  bread  for  the  poor,  is  valid.    Also  a  beqnest  to  trasteea 

Tto  invest  the  same  and  apply  the  interest  towards  the  edncation  of  young 

^-atadenta. 

^LonoN  brought  by  plaintiff  against  Lex,  the  sarviving  execu- 
tor of  Woelpper's  will,  to  recover  a  portion  of  his  share,  as  re- 
flidnary  legatee  of  the  estate  of  Woelpper,  deceased.  Defendant 
daimed  as  credits  in  his  account:  1.  A  bequest  of  five  thoa- 
aand  dollars  to  himself  in  trust  for  the  German  Lutheran 
«harch;  2.  A  bequest  paid  to  the  St.  Michael's  and  Zion's 
4^hnrches  of  one  thousand  dollars.  After  the  payment  of  said 
ft>equ6sts,  Woelpper  bequeathed  the  balance  of  his  estate  to 
plaintiff  and  two  others,  equally  as  tenants  in  common.  Ver- 
dict was  taken  for  plaintiff  for  one  third  of  the  amount  of  the 
two  bequests,  subject  to  the  opinion  of  the  court.  The  other 
facts  appear  in  the  opinion. 

J.  B.  IngersoU  and  C.  J.  Ingersoll,  for  plaintiff,  cited:  2  FonU. 
211,  213, 219;  3  Bl.  Com.  427;  2  Id.  376;  Roberts  on  WUls,  213; 
6  Yin.  Abr.  Charitable  Uses;  2  Yem.  118;  2  Id.  387;  Stat.  9  Geo. 
n.,  c.  36;  4  Co.  104;  2  Ch.  Cas.  18;  5  H:  &  J.  892;  6  Id.  1;  8 
Serg.  &  E.  45;  11  Id.  104;  11  Wheat  153. 

BanddU  and  T.  Sergeant,  conira,  3  Binn.  596,  Charter  of  Penn** 
sylTania;  1  Dall.  67;  6  Co.  22;  2  P.  Wm.  119;  1  W.  Bl.  91;  2 
Yem.  342;  1  Bro.  Ch.  C.  15;  1  H.  &  M.  470;  12  Mass.  537, 
M6;  13  Id.  371;  7  Id.  319;  1  Day,  35;  7  Johns.  Ch.  292;  6 
8erg.  &  B.  12;  Pow.  Dev.  421;  Mease  Picture  of  Philadelphia, 
338-341;  Const.  1776,  5  Sm.  L.  43. 

By  Court,  Gibson,  C.  J.  The  will  of  George  Gottfried 
Woelpper  contains  two  bequests,  which  are  said  to  be  void  for 
uncertainty.    The  first  is  a  bequest  to  '*  St  Michael's  and  Zion's 
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churches''  of  one  thoasand  dollars,  the  interest  of  which  is  di- 
rected to  be  laid  out,  for  ten  years,  in  bread  "  for  the  poor  of 
the  Lutheran  congregation,"  of  which  the  teatator  was  a  mem- 
ber. The  second  is  a  bequest  of  five  thousand  dollars,  to  be 
put  out  in  such  manner  that  the  interest  shall  be  applied  "  to- 
wards the  education  of  young  students  in  the  ministry  of  the 
German  Lutheran  congregation,  under  the  direction  of  the  ves- 
trymen of  St.  Michael's  and  Zion's  churches."  These  churchee 
were  jointly  incorporated  by  the  style  of  *'  the  ministers,  ves- 
tiymen,  and  churchwardens  of  the  German  congregation,  in 
and  near  the  city  of  Philadelphia,  in  the  state  of  PennsylTania." 
At  the  common  law  of  England,  these  bequests  could  not  b» 
sustained,  even  where  there  is  no  uncertainty  as  to  the  person; 
if  the  bequest  be  on  a  trust  not  defined  with  reasonable  cer- 
tainty it  will  fail;  for  it  is  clear  the  testator  did  not  intend  that 
the  trustee  should  have  the  beneficial  interest.  Such  a  bequest,. 
however,  would  take  e£fect  under  the  4S  Elizabeth,  c.  4;  and 
this  has  drawn  the  counsel  to  argue  against  the  extension  of 
that  statute  to  this  country,  a  point  that  must  be  conceded. 
But  we  consider  the  principles  which  chancery  has  adopted,  ia 
the  application  of  its  principles  to  particular  cases,  as  obtaining^ 
here,  not,  indeed,  by  force  of  the  statute,  but  as  part  of  our 
own  common  law;  and  where  the  object  is  defined,  and  we  are 
not  restrained  by  the  inadequacy  of  the  instrument  which  we 
are  compelled  to  employ,  nearly,  if  not  altogether,  we  give  re- 
lief to  that  extent  that  chancery  does  in  England.  And  this 
part  of  our  system  has  been  produced  by  causes  which  worked 
as  powerfully  here  as  did  those  which  produced  the  system  of 
relief  that  sprung  from  the  statute  of  charitable  uses.  The  sim- 
plicity which  marked  the  lives  of  our  forefathers,  enabled  them, 
to  do  without  many  institutions  that  in  the  present  state  of  so- 
ciety are  absolutely  indispensable.  Incorporations  were  almost, 
unknown;  yet  to  all  sorts  of  pious  and  charitable  associations,, 
in  every  part  of  the  province,  valuable  bequests  were  made  bj 
those  who  were  ignorant  of  the  niceties  of  expression  necessary 
to  accomplish  the  object  at  the  common  law,  and  who  were  nofc 
impressed  with  an  opinion  that  it  was  at  all  necessary  to  con- 
sult counsel.  Of  this,  the  will  of  the  celebrated  Dr.  Franklin, 
which  contains  a  bequest  of  money  to  be  loaned  for  five  years 
to  young  mechanics,  is  a  striking  instance.  Yet  such  bequests 
have  hitherto  taken  effect,  without  a  question  as  to  their  valid- 
ity. There  are  few  worshiping  congregations  of  any  preten- 
sions to  antiquity,  who  have  not  derived  a  part  of  their  property 
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from  iestamentaxy  donations  that  would  have  failed  on  the 
principles  of  the  English  common  law.  Nothing  was  more  fre- 
qaent  than  bequests  to  unincorporated  congregations  without 
the  interrention  of  trustees;  and  even  where  there  was  a  corpo- 
ration, it  freqnentlj  happened  that  the  corporate  designation 
was  mistaken,  or  the  trust  vsguelj  defined,  notwithstanding 
which,  the  testator's  bounty  was  uniformly  applied  to  its  object. 
Surely  a  usage  of  such  early  origin  and  eztendve  application 
may  claim  the  sanction  of  a  law,  resting,  as  it  does,  on  the  basia 
of  all  our  laws  of  domestic  origin — the  legislation  of  common 
consent.  The  inquiry  then  is.  How  far  are  the  English  deci- 
sions  applicable  to  onr  circumstances  ?  Ghanceiy  has  gone  an 
immeasurable  distance  beyond  the  statute,  two  words  in  the 
preamble  having  been  laid  hold  on  as  the  germ  of  a  system  of 
decisions,  whose  principlea  are  not  to  be  traced  to  any  of  the 
enacting  dauses.  It  is  recited  in  the  preamble  that  lands,  ten- 
ements, goods,  etc.,  had  been  '*  given,  limited,  appointed,  and 
assigned,*'  to  certain  enumerated  charitable  purposes,  which 
had  not  been  employed  according  to  the  charitable  intent  of 
the  givers;  to  remedy  which,  it  is  enacted  that  the  chancellor 
may  appoint  commissioners  to  inquire  of  breaches  of  the  trust 
in  any  such  case,  and  make  such  orders  and  decrees  as  may  be 
necessary  to  reform  abuses,  and  compel  an  application  of  the 
fund  to  the  objects  contemplated  by  the  donor.  The  rest  con- 
sists of  details  necessary  to  cany  the  powers  thus  granted  into 
e£fect.  There  is,  therefore,  no  direct  provision  to  establish  a 
gift  by  supplying  defects  in  the  conveyance,  or  to  aid  it  in  re- 
spect of  the  words  used,  or  the  person  to  whom  given;  yet  it 
has  generally  been  held  that  the  statute  supplies  all  defects  of 
assurances,  when  the  donor  is  of  capacity  to  dispose,  and  has  an 
interest  which  he  may  transfer:  so  that  a  conveyance  to  a  copy- 
holder without  a  surrender,  or  by  tenant  in  tail  without  a  fine, 
or  by  a  reversioner  without  attornment  or  enrollment,  is  taken 
to  be  a  good  limitation  and  appointment  within  the  statute; 
and  a  gift  of  land  to  ohurohwurdens,  though  void  at  law,  was 
decreed  in  chancery  by  force  of  the  words  '*  limited  and  ap- 
pointed," used  in  the  preamble.  So,  also,  of  a  gift  of  money 
for  the  use  of  the  church  of  Dale.  *'A  devise  to  the  poor  peo- 
ple maintained  in  the  hospital  in  the  parish  of  St.  Thomas,  in 
Beading,  forever,"  was  held  good,  although  the  poor,  not  be- 
ing a  corporation,  were  incapable  of  taking  by  that  name;  and 
it  was  decreed  that  the  mayor  and  burgesses  of  Beading,  who 
were  a  corporation,  and  had,  in  fact,  the  government  of  the  hoe* 
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pital,  should  take  for  the  benefit  of  the  poor.  So  a  devise  that 
the  parson  and  churchwardens  in  Thames  street,  London,  and 
four  honest  men  of  that  parish,  should  sell  the  land  and  employ 
the  money  for  the  poor  and  charitable  uses  in  that  parish;  al- 
though the  parson  and  churchwardens  were  not  a  corporation 
to  take  land  out  of  London,  or  to  sell  it  for  such  uses.  These 
instances  are  taken  from  Yiner,  Charitable  Uses,  A.  B.,  to  show 
that  chancery  graduates  the  relief,  not  so  much  by  the  provi- 
sions of  the  statute,  as  the  necessities  of  the  occasion.  So  that 
it  may  be  said  most  of  the  decisions  are  independent  of  the 
statute,  and,  therefore,  in  a  great  degree  applicable  to  the  same 
wants  and  necessities  elsewhere. 

It  is  not  intended  to  attempt  an  outline  of  this  branch  of  our 
equitable  jurisdiction,  or  to  point  out  those  particulars  in  which 
it  differs  from  that  which  has  been  assumed  in  England.  This 
must  be  a  matter  of  gradual  development,  according  to  the  exi- 
gency of  the  cases  that  may  arise.  It  may  safely  be  suggested, 
however,  that  in  many  particulars  the  relief  which  we  shall  be 
able  to  afford  through  the  medium  of  common  law  forms,  will 
necessarily  fall  short  of  that  which  would  be  administered  by  a 
chancellor.  Indeed,  no  one  would  desire  to  see  the  doctrine  of 
cypres  carried  to  the  extravagant  length  that  it  was  formerly,  or 
witness  the  exercise  of  an  arbitrary  discretion  in  giving  effect 
to  a  general  intention  to  leave  a  sum  of  money  to  charitable 
purposes,  to  be  designated  thereafter,  by  disposing  it  to  such 
charities  as  the  court  chooses  to  direct.  No  such  discretion  would 
be  exercised  by  this  court.  On  the  other  hand,  not  professing 
to  found  our  jurisdiction  on  the  statute,  we  are  not  bound,  like 
the  English  courts,  to  restrain  it  to  two  cases  specifically  enu« 
merated  in  the  preamble;  and  there  is,  therefore,  little  hazard 
in  affirming  that  a  bequest,  such  as  in  Morice  v.  The  Bishop  of 
Durham,  9  Yes.  399,  in  trust  to  pay  debts  and  legacies,  and  to 
dispose  of  the  residue  to  such  objects  of  benevolence  and  lib- 
erality as  the  legatee  may  approve,  would  be  sustained  here. 
For  the  present  it  is  sufficient  to  say  that  it  is  immaterial  whether 
the  person  to  take  be  in  esse  or  not,  or  whether  the  legatee  were, 
at  the  time  of  the  bequest,  a  corporation  capable  of  taking,  or 
not,  or  how  uncertain  the  objects  may  be,  provided  there  be  a 
discretionary  power  vested  anywhere  over  the  application  of  the 
testator's  bounty  to  those  objects;  or  whether  their  corporate 
designation  has  been  mistaken.  If  the  intention  sufficiently  ap- 
pears on  the  bequest  it  would  be  held  valid. 

Since  the  argument  of  this  cause  and  that  of  The  Trustees  of 
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the  Baptist  Church  v.  Shevoell  's  Execuiors^  which  depend  on  the 
the  same  principles  on  which  it  is  deemed  unnecessary  to  bestow 
a  particular  consideration,  the  public  has  been  deprived  of  the 
services  of  two  very  valuable  members  of  the  court.  Chief  Jus- 
tice Tilghman  and  Mr.  Justice  Duncan,  who,  we  have  the  pleas- 
ure  to  say,  concurred  in  the  opinion  which  is  now  ezpiessed. 
Judgment  for  the  defendant  rion  obstante  veredicto. 


Thia  case  is  a  leading  case  in  Fennaylvania  on  the  validity  of  charitable  b^ 
qneats,  and  is  cited  in  Mayor  of  PhlUi.  v.  ElUoU,  3  Ft.  171 ;  Methodut  Church  v. 
Bemington,  1  W.  225;  Mar^  v.  MeOord,  5  Id.  495;  Beaver  v.  FUmm,  8  Pa. 
St  335;  Price  v.  Maxwell,  28  Id.  34;  D.  <b  F.  M%».  SodtijfB  Appeal^  30  LL 
434;  McLain,  v.  S,  D.  qf  W,  T,,  51  Id.  199;  Miller  v.  Porier,  53  Id.  299; 
Zeitweiss  v.  James,  63  Id.  469. 

Statute  of  Uses  and  the  law  of  beqaests  to  charitable  institatioiifl  are  folly 
and  at  length  diaoassed  in  DashieU  v.  Attomqf'general,  9  Am.  Dec  672^  and 
the  note  thereto,  p.  577. 


Kearney  v.  Tanner. 

[17  SmaaEAWS  k  Bawlk,  M.] 

AfiSDMFsn— Mat  bb  MAnvTAiNED,  When.— -An  agreement  by  a  vendee  that 
he  will  pay  a  mortgage  existing  on  the  land  purchased  is  binding  if  sach 
mortgage  forms  a  part  of  the  price  of  the  land;  and  if  the  vendor  anbee- 
qnently  pays  the  same,  by  virtue  of  his  personal  liability,  assompeit  for 
money  had  and  received  lies;  but  it  must  appear  that  the  money  has  been 
actually  paid. 

Ebbob  to  the  district  court  of  the  city  and  county  of  Phila- 
delpia.  Assumpsit.  Verdict  and  judgment  for  Tanner,  the 
defendant  in  error  and  plainti£f  below. 

In  1820,  Tanner,  Kearney,  and  two  others  were  engaged  in 
business,  and  Kearney,  being  desirous  of  retiring,  sold  his  in- 
terest to  Tanner  for  three  thousand  dollars.  In  payment.  Tan- 
ner gave  his  notes  for  one  thousand  one  hundred  dollars,  which 
were  subsequently  paid,  and  also  conveyed  to  Kearney  a  house 
and  lot  at  the  price  of  three  thousand  dollars,  incumbered  by  mort- 
gages of  Tanner  amounting  to  one  thousand  four  hundred  dol- 
lars. The  mortgages  remaining  unpaid,  were  foreclosed,  the 
property  sold,  and  the  price  realized  applied  towards  the  pay- 
ment of  the  mortgages,  leaving  a  deficiency  of  eight  hundred 
and  twenty-four  dollars  and  thirty-one  cents,  which  was  paid  by 
Tanner.  It  appeared  that  the  payment  was  made  by  satisfying 
the  old  mortgages  and  giving  new  ones  on  different  property; 
but  no  cash  was  paid.  The. court  instructed  the  jury:  1.  Did 
the  defendant  purchase  the  property  subject  to  these  incum- 
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brances?  If  so,  it  is  a  part  of  the  contract  to  pay  them,  there 
being  no  fraud  or  circumvention;  2.  Did  the  defendant  thus 
undertake  to  pay  these  incumbrances;  if  so,  the  plaintiff  must 
recover.    Defendant  excepted. 

Bandall,  for  the  plaintiff  in  error. 

T,  Sergeant  and  S.  Levy,  contra. 

By  Court,  Bogebs,  J.  It  has  been  erroneously  supposed  that 
it  was  adjudged  by  the  late  Judge  McKean,  that  a  purchaser  of 
mortgaged  premises  made  himself  personally  liable  to  the  mort- 
gagee for  the  amount  due  on  the  mortgage.  If  such  had  been 
the  decision,  it  was  well  calculated  to  create  alarm,  as  the  asser- 
tion by  high  authority,  of  a  principle  heretofore  not  so  under- 
stood by  the  profession,  and  most  extensive  in  its  operation. 
I  WAS  pleased  to  find,  on  a  careful  examination,  that  this  does 
not  appear  to  have  been  his  opinion.  The  charge  of  the  court 
adnuts  of  this  construction,  and  when  fairly  considered  no 
other  meaning  can  fairly  be  coUected  from  it;  that  when  there 
was  an  agreement  that  the  vendee  should  pay  the  mortgage 
money,  and  afterwards  the  vendor  had  been  compeUed  to  pay 
the  amount  due  on  the  mortgage,  he  could  sustain  an  action 
for  money  paid,  laid  out,  and  expended  against  the  purchaser. 
That  an  action  will  lie,  where  there  is  a  special  agreement 
either  express  or  inferred  from  circumstances,  is  not  denied, 
for  it  forms  part  of  the  purchase-money  or  price  of  the  land, 
which  it  is  just  and  in  compliance  with  his  agreement  that  the 
vendor  should  pay.  But  the  defendant  contends  there  was  no 
such  agreement,  and  that  as  there  was  no  actual  payment  of 
money  by  Tanner,  the  common  money  counts  can  not  be  sus- 
tained. The  facts  necessary  to  raise  the  only  point  in  the  cause 
are  fully  stated  in  the  bill  of  exceptions.  It  is  not  pretended 
there  was  an  actual  payment  of  the  money,  nor  was  there  what 
has  been  considered  in  some  cases  as  equivalent.  The  parties 
continue  the  same,  the  debt  the  same,  but  the  security  for  the 
money  is  changed  from  a  judgment  which  is  a  general  lien,  to 
a  mortgage  which  is  specific.  And  this  distinguishes  the  case 
from  Slaymaker  v.  Oundacker's  Executors,  10  Serg.  &  B.  75, 
where  the  debt,  as  well  as  the  securities,  were  changed.  Oun- 
dacker  ceased  to  be  liable  on  the  old  note,  and  Slaymaker  alone 
was  liable  to  the  bank,  whose  agents  considered  it  as  a  pay- 
ment of  the  note  on  which  Gunducker  was  indorser.  The 
situation  of  Kearney  is  in  no  respect  changed  by  the  transac- 
tion which  is  alleged  to  amount  to  payment.    What  is  the  neces* 
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saiy  evidoDce  to  support  an  action  for  money  paid,  laid  oat 
and  expended,  is  clearly  and  explicitly  ruled  in  the  case  of 
Morrison  ▼.  Berkey,  7  Serg.  &.  B.  238.  A  surety  for  another 
on  a  bond,  who  gives  the  obligee  a  new  bond  with  surety  and  a 
warrant  of  attorney  on  which  judgment  is  entered  up,  bat  no 
money  is  paid,  can  not  recover  against  the  principal  in  an  ac- 
tion on  the  common  money  counts  for  money  paid,  laid  out, 
and  expended.  A  specific  article,  or  security  advanoed  for 
another,  is  not  money  paid  on  his  account.  To  recover  on  a 
general  count  for  money  paid,  it  should  appear  to  be  money  ac- 
tually aud  necessarily  paid  to  the  party's  use.  There  mast  be 
an  actual  advance  of  money.  The  same  principle  is  again  op- 
erative in  the  case  of  Doebler  v.  Fisher,  14  Serg.  k  B.  179,  and 
in  divers  analogous  cases  decided  on  the  common  count  for 
money  had  and  received.  After  such  repeated  recognition  of 
the  principle  that  there  must  be  an  actual  payment  of  money, 
it  would  be  unreasonable  now  to  overthrow  what  has  been  so 
solemnly  adjudged.  It  is  better  to  suffer  partial  inconvenience 
than  that  the  law  should  have  the  appearance  of  having  vibrated 
between  two  opinions.  If  the  rule,  stare  decisis,  has  any  applica- 
tion, it  is  here;  and  we  have  the  less  reluctance  in  adhering  to 
these  cases,  as  we  consider  this  a  mere  question  between  a  gen- 
eral and  a  special  declaration.  It  is  to  be  remarked  that  there 
is  no  room  for  the  presumption  that  the  money  was  in  fact  paid 
by  Tanner.  The  record  negatives  every  presumption  of  the 
kind. 

We  have  no  doubt  the  plaintiff  had  a  right  to  withdraw  from 
the  jury  the  demand  of  ground  rent. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Cited  in  Trevor  v.  Pertku,  5  Wh.  253. 


Levy  v.  Cadet. 

(17  SiBaKAVT  k  Bawxj^  196.] 

Statute  or  LiMiTATiozrs. — ^The  acknowledgment  by  one  pertaer  of  a  pari- 
nenhip  debt,  after  the  diasolation  of  the  partnership,  does  not  depciTS 
the  other  partner  of  the  benefit  of  the  statute  of  UmitatioDS. 

AonoN  brought  July  20, 1824,  by  Levy,  on  a  promissory  note 
against  Cadet  and  Hippie,  dated  May  26,  1816.  Oadet  and 
Hippie,  were  partners  when  the  note  was  signed,  but  the  part- 
nership was  dissolved  in  the  latter  part  of  1816.  Cadet  suffered 
default.    Hippie  pleaded  non-assumpsit;  and  turn  asssumpni 
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infra  9ex  annos.  At  the  trial  Cadet  made  an  unqualified  ac- 
knowledgment of  the  debt,  and  declared  it  had  not  been  paid. 
Verdict  for  plaintiff.    Defendants  move  for  a  new  trial. 

PhUlipa  and  Ingersoll^  for  plaintiff  in  error.  The  acknowl- 
edgment of  one  of  the  partners  after  six  years  takes  the  case 
out  of  the  statute  against  both:  Chitty  on  Bills,  479;  2  Doug. 
651;  2  H.  Blk.  340;  3  Campb.  N.  P.  31;  6  Johns.  267;  15  Id. 
3;  2  Bay,  533;  1  Taunt.  103;  4  Binn.  375;  9  S.  &  B.  416;  Bur- 
ham  ▼.  BaynaU,  3  Munf.  191;  2  Hawk.  209;  4  T.  B.  576;  16 
East,  420;  2  Burr.  1099. 

AUiertan  and  Binney^  conira:  1.  That  nothing  will  stop  the 
statute,  after  it  has  commenced  to  run;  2.  There  is  no  power 
in  the  partners  to  bind  each  other  after  dissolution  of  the  part- 
nership, and  the  expiration  of  the  six  years:  3  Esp.  108;  2 
Johns.  800;  3  Id.  536;  4  Id.  424;  11  Id.  146;  2  B.  &  0. 12;  1 
Id.  248;  8  Cranoh,  78;  7  Price,  193;  1  Taunt.  104;  16  Yes.  57. 

By  Court,  Bogebs,  J.  If  this  question  were  res  Integra^  the 
court  would  hare  no  difficulty.  The  construction  of  the  stat- 
ute of  limitations  is  embarrassed  with  decisions,  from  an  indis- 
position in  courts  of  justice  of  former  times  to  carry  its  whole- 
some provisions  into  effect,  which  it  would  be  a  hopeless  task 
to  endeavor  to  reconcile.  An  attempt  to  do  so  would  confuse 
rather  than  elucidate  the  point  now  under  review,  which  in 
Pennsylvania  is  new,  and  of  some  interest.  In  the  modem 
cases,  the  statute  has  been  considered  as  entitled  to  some  re- 
spect, and  not  to  be  explained  away.  With  this  disposition  I 
approach  the  point  raised  on  the  record. 

The  act  of  assembly  provides  that  the  action  shall  be  com- 
menced within  six  years  next  after  the  cause  of  action,  and  not 
after.  The  statute  bars  the  remedy,  but  does  not  extinguish 
the  debt.  The  debt  remains  in  foro  comcieniicB  as  obligatory 
after  the  expiration  of  the  six  years  as  before;  hence  it  is,  that 
tbe  indebtedness  has  always  been  considered  a  good  considera- 
tion for  a  new  promise.  We  shall  be  greatly  assisted  in  our 
inquiries,  in  the  first  place,  by  ascertaining  in  what  manner  in 
Pennsylvania  a  case  is  taken  out  of  the  act  of  limitations. 
There  must  be  a  new  promise,  either  express  or  implied,  to 
have  this  effect.  The  acknowledgment  of  the  debt  does  not 
take  the  case  out  of  the  act,  but  it  is  a  fact  from  which  a  new 
promise  may  be  inferred;  and  for  this  we  have  the  authority  of 
the  supreme  court  in  the  leading  case  of  Jones  v.  Moore,  5  Binn. 
673  [6  Am.  Dec.  428].    The  chief  justice,  in  delivering  the 
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opinion  of  the  court,  has  inTestigated  all  the  eases,  and  has  de- 
doeed  the  priDciple  to  which  I  hare  just  lefeired,  which  has 
since  been  considered  as  the  text  law  in  this  state.    The  fact  of 
a  new  promise  is  left  as  any  other  fact  to  the  juiy,  with  direc- 
tions from  the  court  to  infer  a  promise,  nnless  there  is  some- 
thing in  the  evidence  from  which  a  contraty  inference  must  he 
drawn.     It  is  a  l^al  presumption  which,  without  more,  the 
jniy  are  not  permitted  to  disn^ard.    The  inquiry  always  ia» 
whether  there  is  sufficient  oTidence  of  a  new  promise  to  pay, 
and  without  it  the  plaintiffs  are  not  entitled  to  recoTer,  what- 
ever opinion  the  jury  may  have  formed  as  to  the  payment,  or 
actual  discharge  of  the  debt.    It  is  to  be  regretted  that  this 
salutary  rule  has  been  departed  from;  for  by  keeping  it  steadily 
in  view,  much  difficulty,  with  which  we  are  contiDuall j  embar- 
rassed in  the  construction  of  the  act,  would  have  been  avoided, 
and  strict  adherence  to  principle  would  have  put  the  party  to 
his  suit  on  the  new  promise,  would  have  prevented  a  recovery 
on  the  old  pleadings,  and  would  have  rendered  incompetent 
the  proof  of  a  promise  after  the  commencement  of  the  suit. 
It  is  now  understood  that  the  plaintiff  may  declare  on  the 
original  cause  of  action,  although  he  relies  on  the  new  promise. 
Without  multiplying  authorities,  it  may  be  sufficient  to  observe 
that  the  whole  current  of  cases  in  Pennsylvania  is  in  accord- 
ance  with  these  principles,  for  the  case  of  Jones  v.  Moore  has 
never  been  questioned.     It  remains,  then,  to  inquire  into  the 
power  of  a  partner  after  the  dissolution  of  the  partnership. 
Whenever  a  partnership  is  dissolved  the  object  of  the  associa- 
tion is  terminated,  and  nothing  remains  to  be  done  except  the 
arrangement  of  the  affairs  of  the  partnership;  and  until  they 
are  settled,  as  between  the  parties,  the  partuership  may  be  said 
to  continue.    Engagements  may  be  contracted  which  can  not 
be  fulfilled  daring  its  existence,  exposed  as  partnerships  are 
to  sudden  and  extraordinary  terminations.     For  the  purpose, 
therefore,  of  making  good  outstanding  engagements,  the  part- 
nership must  in  legal  contemplation  have  a  continuance,  al- 
though, as  between  the  parties  themselves,  it  is  actually  deter- 
mined :  Gow.  on  Part.  212.    Beyond  this  the  power  of  former 
partners  to  bind  each  other  does  not  extend.     After  the  disso- 
lution of  the  partnership  they  are  not  the  agents  of  each  other, 
except  for  the  purpose  of  making  good  outstanding  engage- 
ments.    They  can  not  enter  into  a  new  contract  or  engagement 
for  their  former  partner.     They  have  no  authority,  either  ex- 
press or  implied,  for  any  such  purpose;  nor  does  necessity  or 
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pablio  convenience  require  that  thej  should.  They  become  so 
disanited  in  interest  that  the  one  can  not  by  any  contract  or 
engagement  implicate  the  credit  of  the  other:  Oow.  on  Part.  310. 
"  The  authority/'  say  the  court,  in  4  Johns.  227,  "  which  exists 
during  the  continuance  of  a  partnership,  for  one  partner  to  bind 
his  copartner,  ceases  on  its  dissolution. "  Again ,  in  3  Johns.  538 : 
"After  the  dissolution  of  a  copartnership,  the  power  of  one 
partner  to  bind  the  other  whoUy  ceases." 

In  many,  and  indeed  in  most  cases,  one  of  the  partners  is  by 
agreement  exclusively  authorized  to  arrange  their  joint  affairs, 
and  to  receive  the  partnership  credits,  as  the  fund  out  of 
which  to  discharge  the  partnership  debts.  The  other  partner, 
in  many  cases,  is  ignorant  of  the  details  of  the  business,  particu- 
larly when  he  is  acquainted  with,  and  satisfied  with  the  result. 
It  would  be  dangerous  to  say  that  under  such  circumstances 
his  acknowledgment  should  charge  the  former  partner;  for  it  is 
to  be  remembered  that  the  statute  was  not  enacted  to  protect 
persons  from  claims  fictitious  in  their  origin,  but  from  ancient 
claims,  whether  well  or  ill  founded,  which  may  have  been  dis* 
charged,  although  the  evidence  of  discharge  may  have  been 
lost:  8  Cranch,  74. 

After  settlement  of  the  accounts,  many  persons  become  care- 
less of  their  vouchers,  which  may  be  lost  by  time  or  accident. 
To  expose  persons  in  such  situations  to  the  risk  of  being  sad- 
dled with  debts  at  an  indefinite  length  of  time,  which  may  have 
been  discharged,  by  the  acknowledgment  of  a  person  ignorant 
of  the  fact  of  payment,  or  from  insolvency,  and  perhaps  malice, 
reckless  of  the  consequences,  is  a  principle  which  I  am  unwill- 
ing to  sanction.  Persons  so  exposed  are  those  whom  the  stat- 
ute was  intended  to  protect.  It  gives  them  a  shield  of  which 
they  can  not  be  deprived  without  their  own  consent.  We  can 
not  have  a  stronger  illustration  of  the  propriety  of  the  rule  than 
is  presented  by  this  very  case.  The  solvent  partner,  Hippie, 
claims  the  protection  of  the  act;  it  is  the  insolvent.  Cadet,  who 
not  only  wishes  to  waive  the  benefit  of  the  act  for  himself,  but 
for  Hippie  also.  Whether  the  debt  has  been  paid,  I  know  not, 
nor  is  it  material.  It  is  sufficient  for  me  that  the  six  years  from 
the  time  the  action  arose  has  expired,  and  that  Hippie  has 
neither  promised  to  pay  the  money,  nor  has  he  made  any  ac- 
knowledgment from  which  a  promise  may  be  inferred.  On  the 
contrary,  he  claims  the  protection  of  the  statute;  and,  in  the 
opinion  of  the  court,  he  is  entitled  to  its  benefit.  We  have 
carefully  examined  the  cases  cited  in  the  argument,  all  of  which, 
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wheilier  in  Tf^g^mnA  or  in  osier  states,  bare  been  bro  ight  by 
the  research  of  ooonsel  in  review  before  ns,  and  althoagh  en- 
titled to  great  respect,  as  evidence  of  the  law,  are  not  an- 
thoriiy  here.  However  differently  settled  elsewhere  (which 
does  not  distinctly  appear),  yet  in  Pennsylvania,  in  carrying 
ont  the  great  leading  principle  of  the  statute  of  limitations,  we 
come  to  the  condasion  that  one  partner  can  not,  after  the  disso- 
lution of  the  partnership,  bind  the  other  so  as  to  deprive  him  of 
the  benefit  of  the  act  It  will  be  observed  that  we  do  not  place 
the  question  on  the  fact  that  the  promise  was  made  after  tbe 
six  years  had  expired,  but  on  the  general  principle,  which,  in 
the  opinion  of  the  conrt,  covers  the  whole  ground. 

It  may  be  sufficient  to  observe,  that  the  remaining  points 
have  been  considered,  and  that  they  do  not  avail  the  phdntifr. 

New  trial  awarded. 


CiTXD  in  Hatuer  t.  Jrvme^  3  W.  ft  S.  347;  Sehmemam  v.  Figleif^  7  Fa. 
St  437;  Coleman  v.  Forbes,  22  Id.  162;  Hogg  v.  OrgiU,  34  Id.  848;  Reppot 
T.  Colvm,  48  Id.  253.  In  Hogg  ▼.  OrviU,  34  Id.  348,  Thompson,  J.,  in  ap- 
proving  the  principal  case,  said:  ** hi.  Levy  v.  Cadet^  11  %.  k'BL  126,  it  was 
held  that  the  admimiionw  of  the  existence  of  a  debt  by  a  partner,  after  diaeo- 
lation  of  the  firm,  did  not  preclade  hia  copartners  fh>m  pleading  the  statute 
of  limitationa.  Thia  was  directly  in  conflict  with  the  role  in  England  on 
the  subject,  in  WhUeomb  v.  Whiting,  Dong.  652,  which  is  evidently  the 
foundation  of  the  rale  stated  by  Mr.  C!oUyer.  In  Hou$er  v.  Irvmty  3  W.  ft 
S.  247,  the  case  of  Levy  v.  Cadet  is  reaffirmed  by  Qibson,  C.  J.,  who  had 
delivered  the  opinion  in  the  former  case." 

Pabtneb's  Authority  after  diesolation  is  treated  in  the  note  to  Ckar* 
don  V.  OUphant,  6  Am.  Dec.  574. 


Starrett  V.  Wynn. 

[17  BntoaAWT  k  Bawls,  lao.] 

SspABATS  EsTATB  ov  WivE,  What  IS. — Property  aoqnired  by^a  wife,  while 
deserted  by  her  husband,  is  her  separate  estate,  and  she  may  dispose  of 
it  by  will  or  otherwise. 

Wbit  of  error  to  the  court  of  common  pleas  of  Chester 
county.  Trespass  brought  by  plaintiff  against  Wynn  for  seiz- 
ing on  certain  personal  property  as  constable,  as  the  property 
of  one  Iteuben  Starrett.  The  property  once  belonged  to  Star- 
rett,  but  had  been  sold  under  execution  to  his  sister  Mary,  and 
bought  in  by  her,  and  by  her  will  left  to  the  plaintiff,  a  son  of 
Beuben.  At  the  time  of  making  the  will  Mary  was  a  Jeme- 
covert,  having  been  married  in  1812  to  one  Gibson.  It  ap- 
peared that  from  the  date  of  their  marriage  to  the  death  of 
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Maiy  in  1821»  her  husband  had  deserted  her  and  gone  to  Can- 
ada and  married  another  woman,  and  had  never  in  any  way 
supported  Mary,  or  ever  made  any  claim  to  any  of  her  prop- 
erty. At  plaintiff's  request  the  court  charged  the  jury  as  fol- 
lows: That  the  control  of  the  husband  over  the  personal 
property  of  his  wife,  during  coverture,  is  an  important  and  well- 
established  right;  a  right  which  he  can  not  be  deprived  of,  ex- 
cept by  his  own  acts  and  agreements;  and  it  is  essential  that 
he  should  do  some  act  or  make  some  agreement  to  part  with  the 
dominion  or  control  of  the  property,  which  by  law  belongs  to 
him.  That  the  circumstances  of  the  husband  leaving  the  wife, 
or  deserting  her  and  contributing  nothing  to  her  support,  do 
not  entitle  the  jury  to  infer  an  agreement  of  the  husband  that 
the  wife  should  enjoy  the  propeity  in  question  to  her  separate 


BeU  and  liighman^  for  plaintiff  in  error. 
Dillingham  and  Chauncey,  conira. 

By  Oourt,  Boosbs,  J.  The  testimony  would  have  justified 
the  jury  in  finding  that  Mary  Starrett  had  been  abandoned  by 
her  husband,  Samuel  Gibson.  The  fact  of  abandonment  as 
being  found  by  the  jury,  raises  a  question  of  some  novelty,  as 
well  as  of  great  importance  to  femea-coveria,  whether  property 
acquired  during  the  time  of  the  desertion,  can  be  disposed  of 
by  the  wife,  by  will,  or  otherwise.  In  other  words,  is  property 
acquired  under  such  circumstances  separate  estate,  and,  as 
such,  subject  to  her  disposition  ?  It  is  conceded  that  the  con- 
trol of  the  husband  over  the  personal  property  of  the  wife, 
during  coverture,  is  an  important  privilege,*  and  well-estab- 
lished right,  of  which  he  can  not  be  deprived  but  by  his  own 
act  or  agreement.  The  acquisitions  of  the  feme-covert  inure  to 
the  benefit  of  the  husband,  as  when  a  bond  is  given  to  the  wife, 
he  may  sue  alone.  A  gift  or  legacy  to  the  wife,  and  even  the 
rewards  of  her  personal  labor,  during  coverture,  vest  in  the 
husband,  and  he  may  release  them.  As  the  law  imposes  the 
obligation  of  maintaining  the  wife  and  also  endows  her,  it  is 
but  reasonable  that  he  should  have  the  advantages  which  arise 
from  the  relation  of  maniage.  But  although  these  are  con- 
ceded as  general  principles,  yet  the  exigencies  of  society,  and 
experience,  have  introduced  several  exceptions. 

Thus,  when  a  husband  is  exile,  his  wife  is  permitted  to  sue 
in  her  own  name:  Co.  Lit.  132,  n.  So,  also,  where  the  hus- 
band has  abjured  the  realm,  in  such  cases  she  is  permitted  to 
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claim  her  land  without  her  husband,  and  is  exempted  from  the 
disabilities  of  coverture.  She  may  maintain  trespass,  may  sue 
for  her  jointure,  and  may  also  be  sued  as  a  feme-sole.  And,  aa 
in  the  case  of  The  Countess  of  Ruiland  against  Bogers^  she  may 
make  a  will,  and  may  in  all  things  act  as  a  feme-^cde,  and  as  if 
her  husband  was  dead,  and  this  from  the  necessity  of  the  case. 
These  cases,  which  are  put  by  way  of  example,  show  the  great 
relaxation  which  has  taken  place  from  the  rigidity  of  the  an- 
cient rules,  which  are  relaxed  from  necessity,  or  where  the  rea- 
son of  the  rule  has  ceased  to  exist.  The  question  then  arises, 
when  the  husband  has  abandoned  his  wife,  separated  from  her 
without  affording  her  support,  does  his  marital  right  still  con- 
tinue so  as  to  give  him  an  absolute  property  in  her  acquisitions. 
Unless  some  positive  rule  of  law  intervenes,  policy  and  human- 
ity would  require  that,  as  he  has  cut  himself  loose  from  the 
duties  which  the  relation  of  marriage  imposes,  he  shall  not  be 
allowed  its  advantages.  His  conduct  would  amount  to  a  vir- 
tual surrender  of  his  rights.  Why  should  she  not  be  permit- 
ted, by  industry  and  management,  to  acquire  property  for 
herself  and  family?  Why  should  she  be  liable  to  plunder,  at 
the  will  and  pleasure  of  a  brutal  and  unfeeling  husband,  who,  per- 
haps, has  deserted  her  without  cause,  and  returns  for  the  pur- 
pose of  seizing  on  her  hard  earnings  ?  A  husband  goes  off  with 
an  adulteress  and  continues  absent  for  years;  in  the  mean  time, 
the  wife,  by  industry  and  the  assistance  and  compassion  of 
friends,  acquires  property,  and  she  disposes  of  it  by  will,  which 
the  husband  endeavors  to  wrest  from  the  objects  of  her  bounty. 
Such  cases  have,  and  will  again  rise,  and  it  should  be  an  nn- 
bending  principle  of  law,  which  would  sanction  such  injustice. 
It  is  said  that  she  may  obtain  a  divorce;  but  why  should  we 
compel  a  woman,  deserted  by  her  husband,  to  sue  for  a  divorce  ? 
Although  abandoned,  they  do  not  always  cease  to  cherish  an 
affection  for  a  worthless  husband;  besides,  some  wives  are  prin- 
cipled Against  divorces,  nor  should  they  be  compelled,  in  order 
to  avoid  injustice,  to  resort  to  such  a  remedy.  They  are  some- 
times stimulated  to  exertion  by  a  hope  that  the  acquisition  of 
property  may  be  a  meauQ  of  reclaiming  the  husband,  or,  at 
least,  in  case  of  a  subsequent  union,  of  preventing  ill  treat- 
ment. 

It  is  granted  that  a  husband  may,  by  express  or  implied 
agreements,  renounce  his  marital  rights,  and  vest  property  ac- 
quired by  the  wife  as  her  separate  property,  and  this  where 
the  husband  is  in  strict  performance  of  all  his  duties.    Thus, 
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in  Slanning  t.  Style,  3  P.  Wms.  338,  a  husband  yoluntarily,  and 
after  marriage,  allows  his  wife,  for  her  separate  use,  to  make 
profit  of  all  butter,  eggs,  pigs,  poultry  and  fruit,  beyond  what 
is  used  in  the  family,  out  of  which  the  wife  saves  one  hundred 
pounds,  which  the  husband  borrows,  and  dies,  the  court  will 
allow  this  agreement  to  encourage  the  wife's  frugality,  and  the 
wife  shall  come  in  as  a  creditor  for  the  one  hundred  pounds. 
So  also  in  Calmedy  v.  Calmedy,  cited  and  approved  of  in  Slan- 
ning ▼.  Style,  where  the  husband  agreed  that  the  wife  should 
take  two  guineas  of  eveiy  tenant  that  renewed  a  lease  with  the 
husband,  the  fine  which  the  husband  received,  this  was  allowed 
to  be  the  wife's  separate  money.  Bo  also  in  Magrath  v.  Bcherts' 
udminvstrators,  a  wife  may  become  a  sole  dealer  or  trader  by 
permission  of  her  husband,  even  without  deeds,  and  she  may 
become  entitled  to  all  her  earnings,  as  her  separate  estate.  But 
it  is  said  that  here  there  is  neither  an  agreement  express  or  im- 
plied. To  which  it  may  be  answered,  that  it  cannot  be  sup- 
posed that  the  husband  intends  his  wife  to  starve;  and  as  he 
has  voluntarily  withdrawn  his  support,  it  is  a  fair  presumption 
that  he  has  consented  to  her  using  her  own  exertions  to  main- 
tain herself.  But  whether  this  be  a  strained  presumption  it  is 
immaterial  to  inquire,  as  the  court  are  of  opinion  that  the  de- 
sertion of  the  husband,  and  a  cessation  of  his  wonted  duties, 
vest  a  separate  property  in  the  wife,  in  the  acquisitions  made 
during  the  time  of  the  desertion.  Nor  does  the  opinion  rest 
altogether  on  abstract  reasoning.  It  has  the  benefit  of  an  ex- 
press decision,  in  which  the  principle  we  have  been  support- 
ing is  fully  recognized:  CedL  and  wife  v.  Jaxon,  1  Atk.  278. 
The  defendant,  Emanuel  Juxon,  some  years  after  his  marriage, 
left  his  wife  and  two  small  children,  and  went  abroad,  and  did 
not  see  them  for  fourteen  years.  The  wife's  mother,  during 
this  time,  intrusted  her  with  millinery  and  other  goods,  and 
^rmitted  her  to  maintain  herself  and  children  out  of  the 
profits.  The  husband,  upon  his  return,  breaks  open  the  wife's 
house,  and  takes  away  all  her  goods  and  produce  of  the  stock 
so  lent  as  aforesaid.  The  bill  was  inter  aim  brought  for  the  re- 
delivery of  the  goods.  The  court  decided  that  what  the  wife 
has  acquired  in  her  husband's  absence  to  subsist  herself  and 
family,  is  her  separate  property,  and  is  not  liable  to  the  disposip 
tion  of  the  husband.  Sir  Joseph  Jekyll,  in  delivering  the 
opinion  of  the  court,  says  that  as  the  desertion  of  the  plaintiff, 
Emanuel  Juxon,  was  fully  proved,  the  court  would  look  upon 
anything  acquired  by  the  wife  in  his  absence,  for  herself  and 
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fiunilj  to  sabaist  upon,  as  her  separate  property,  and  not  liable 
to  the  disposition  of  the  husband,  when  he  should  please  to 
come  home  and  plunder  her,  and  therefore  declared  that  the 
plaintiff,  Mary  Juxon,  was  entitled  to  the  goods  that  were  in 
her  poonoonion,  and  also  to  the  stock  in  her  separate  trade,  be> 
fore  the  same  were  taken  away  by  the  defendant,  for  her  sepa* 
rate  use. 
Judgment  reyersed,  and  a  venire  faciM  de  novo  awarded. 

CiXKD  in  ifaiitfi  ▼.  Ives^  17  8.  &  B.  364;  E$iaU  of  Wngmtt^  2  Ash,  40^ 
TkarmdeU  y.  ifbrrifOM,  1  Ciwy,  32& 
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[17  SsaaBAMT  k  Bavu^SIS.] 

JmwifBirr— Wnnr  Coxcluszvk — ^Where  a  oonrt  of  oompetant  jmndiotaaa 
hM  adjndioatod  upon  a  puticoUr  matter,  that  matter  ii  not  open  to  in- 
qniry  in  a  sabeeqnent  action  for  the  same  canee^  between  the  aame  par- 
tiee,  notwithatanding  the  defendant  may  have  diecoyered  new  eridenoa 
not  in  his  power  at  a  former  trial 

JmwMXMT— Estoppel  bt,  Whsn  Waived.— If  a  party,  relying  npon  a  jndg« 
ment^  fails  to  specially  plead  the  same^  in  actions  where  judgments  are 
zeqnired  to  be  specially  pleaded,  the  estoppel  is  waived,  tmd  the  jnzy  are 
not  precluded  from  inqniring  into  the  troth  of  the  matter;  so  held  in  an 
action  for  maintaining  a  noiaanoe,  where  defendant  pleaded  a  lioenae, 
and  plaintiff  replied  no  license,  instead  of  pleading  a  former  jndgmant; 
but  in  actions  of  debt^  assampait,  etc,  where  special  pleadings  are  no4 
required,  the  former  judgment  is  oonclusive  without  being  pleaded. 

Thb  opinion  states  the  case. 

By  Court,  Bogbbs,  J.  This  is  an  action  on  the  case  for  the 
continuance  of  a  nuisance,  to  which  the  defendant  has  pleaded 
not  guilty,  license,  and  the  statute  of  limitations.  Replication, 
no  license,  actio  non  accrevU  infra  sex  annos,  issues,  and  rule  for 
trial.  To  maintain  the  issue  on  his  part,  the  plaintiff  gave  in 
evidence,  among  other  things,  the  record  of  a  euit  in  the  com- 
mon pleas  of  Lancaster  county,  to  the  April  term,  1815,  No. 
808,  Christian  Kiiheffer  t.  Benjamin  Berr,  in  which  the  pleas 
were  not  guilty,  license,  and  the  act  of  limitations,  issue,  etc. 
There  were  the  same  parties,  the  sa^e  pleas,  and,  it  appears 
most  satisfactorily  to  the  court,  the  same  matter  in  controversy. 
The  defense  relied  on  in  each  case  rested  on  an  indenture  h^ 
tween  John  Kiiheffer  and  John  Stoner,  which  contains  a  license 
for  the  erection  of  a  dam,  not  exceeding  the  height  of  six  feet 
seven  inches,  to  be  measured  in  the  middle  thereof  from  a  cer* 
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tain  rock,  whereon  the  same  now  is,  and  stands  erected  and 
built.  The  location  of  this  rock  appears  to  have  been  the  bone 
of  contention  in  both  suits.  This  defense,  which  in  all  proba- 
bility would  have  availed  the  defendant,  had  the  facts  been 
known  at  the  first  trial,  has  been  passed  upon  by  the  jury,  who 
have  negatived  the  defendant's  plea  by  a  general  verdict  for  the 
plaintiff.  The  first  question  which  presents  itself  is  the  con- 
clusiveness of  the  record  of  the  verdict  in  the  first  suit;  and  on 
this  part  of  the  case  the  court  entertain  no  doubt.  A  verdict 
for  the  same  cause  of  action  between  the  same  parties  is 
oondusive,  for  when  a  court  of  competent  jurisdiction  has  ad- 
judicated directly  upon  a  particular  matter,  the  same  point  is 
not  open  to  inquiry  in  a  subsequent  suit  for  the  same  cause, 
and  between  the  same  parties.  It  may  be  a  great  misfortune, 
as  in  this  case,  that  from  causes  over  which  he  had  no  control, 
the  party  may  not  have  been  properly  prepared  for  trial.  It  is, 
however,  a  misfortune  which  this  court  can  not  remedy,  as  the 
rule  is  settled  on  the  principle  that  there  must  be  an  end  of 
litigation,  and  to  provide  against  the  loss  of  testimony,  and  as 
the  defendant  had  an  opportunity  of  showing  the  truth  of  the 
fact,  he  shall  not  afterwards  be  permitted  to  contradict  a  record 
to  which  he  is  a  party.  He  is  estopped  to  deny  that  which  has 
been  solemnly  ruled  against  him.  We  shall,  therefore,  take  it 
as  settled  that  the  erection  of  the  dam  complained  of  in  the  first 
snjt  is  not  open  to  inquiry  in  an  action  for  the  continuance  of  the 
nuisance.  All  the  plaintiff  was  bound  to  do  was  to  give  in  evi- 
dence the  former  recovery,  to  prove  that  the  dam  had  under- 
gone no  alteration,  but  continued  the  same,  and  his  right  of 
action  was  complete.  From  a  variety  of  cases,  says  Chief 
Justice  De  Grey,  in  delivering  his  celebrated  judgment,  in  the 
case  of  the  Duchess  of  Kingston,^  relative  to  judgments  being 
given  in  evidence  in  civil  suits,  it  seems  to  follow  as  generally 
true  that  the  judgment  of  a  competent  jurisdiction,  direcUy 
upon  the  point,  is  as  a  plea  in  bar,  or  as  evidence  conclusive 
upon  the  same  parties,  upon  the  same  matter  directly  in  ques- 
tion in  another  court.  The  verdict  must  be  considered  as  con- 
clusive between  tne  same  parties  in  regard  to  the  same  matter, 
otherwise  it  would  be,  in  effect,  permitting  one  jury  to  review 
the  decision  of  another.  These  principles  are  supported  by  the 
whole  current  of  cases  in  England  and  in  this  country,  as  will 
be  seen  by  reference  to  Brockway  v.  Kinney,  2  Johns.  210;  Rice 

1.  11  St.  Tzlftls,  361.  ' 
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^.  KingJ  Id.  26;  Plainer  y.  Best,  11  Id.  530;  Shellon  ▼.  Barbour^ 
2  Wash.  64;  Preston  t.  Harvey,  2  Hen.  &  Manf.  55. 

lu  Baxter  a^id  others  v.  2P/u?  ^eio  England  Insurance  Com- 
pany, 6  Mass.  277,  286  [4  Am.  Dec.  125],  the  law  is  summed  up 
in  this  manner:  **  This  proposition  I  think  to  be  universallj 
ttrue  that  a  person  in  all  cases  is  concluded  by  a  decree,  sen- 
itenoe,  or  judgment  of  a  court  of  competent  and  ezclusive  jnria- 
«diction  in  a  suit  in  which  he  was  a  party  in  all  future  trials  of 
ithe  aame  question,  and  whether  that  question  arises  directly  or 
collaterally,  provided  there  be  no  contract  between  the  parties 
€o  the  contrary.  It  is  conclusiTe,  not  only  of  the  right  which 
mt  establishes,  but  of  the  fact  which  it  directly  decides."  Thia 
"was  established  and  well  known  as  a  principle  of  English  law 
<at,  and  long  previous  to  the  revolution.  The  same  principle 
"ifras  recognized  in  Boss  v.  HMe,  6  Sexg.  &  B.  57.  Indeed,  the 
-doctrine  does  not  seem  to  have  been  questioned,  as  it  appears 
(to  have  been  admitted  that  if  the  matter  had  been  res  judicata 
At  could  not  be  reheard.  To  apply  these  cases  to  the  present^ 
dn  the  first  suit,  the  point  in  contest  was  the  license  alleged  by 
4he  defendant  for  the  erection  of  the  dam.  This  was  passed 
Qipon,  and  directly  decided,  and  the  defendant  now  seeks  a  re- 
'Examination  of  that  question,  on  the  ground  of  new  discovered 
^testimony.  It  is  said  that  this  is  an  equitable  defense,  and  that 
a  court  of  chancery  would,  in  such  cases,  afford  relief  to  the 
defendant,  and  it  would  have  been  well  if  the  counsel  had 
ehown  some  authority  to  sustain  the  position.  The  truth  is,  a 
court  of  chancery  can  not  relieve  against  the  law.  They  are  as 
much  bound  by  these  principles  as  any  other  tribunal.  Their 
jurisdiction  is  not  an  arbitrary  jurisdiction,  but  is  governed  by 
precedent  and  adjudged  cases;  and  however  a  chancellor  may 
Lave  lamented  the  misfortune  of  the  defendant,  in  not  having 
the  necessary  proof  at  the  first  trial,  he  could  have  afforded  no 
relief.  As  soon  as  it  was  discovered  that  the  matter  was  res 
^udicala,  he  would  have  been  equally  bound  as  a  court  of  com- 
<non  law.  It  is  better  that  an  individual  should  suffer  than 
that  the  great  land-marks  of  the  law  should  be  overturned. 
^o  prudent  man  would,  I  tbink,  be  willing  to  invest  any  judi- 
cial tribunal  with  so  formidable  a  power.  Thus  in  Ex  jxirte 
4Joodwin,  2  Yern.  G96,  a  bankrupt  having  his  certificate  allowed, 
4Uid  having  slipped  his  time  of  pleading  it  at  law,  to  a  debt 
precedent  to  the  bankruptcy,  is  not  to  be  relieved  in  equity. 
The  chancellor  says,  a  court  of  chancery  is  not  to  alter  the  law. 
Again,  a  court  of  equity  is  not  to  relieve  either  mispleading,  or 
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where  there  is  neglect,  or  want  of  plea,  or  no  proper  plea  ptit 
in  in  time.  It  is  in  vain  to  talk  of  fraud.  This  does  not  coma 
within  that  class  of  cases,  but  is  the  discovery  of  testimonj' 
which  it  was  not  in  the  power  of  the  defendant  to  produce  on 
the  first  trial. 

Taking  it  then  as  proved,  that  a  court  of  competent  jurisdio*' 
tion  has  adjudicated  upon  the  very  point  in  controversy,  it  re- 
mains next  to  inquire,  whether  the  record  of  the  former  recovefy 
be  in  this  case  conclusive  evidence.     It  is  admitted  to  be  prima:' 
facie,  but  it  is  strenuously  contended  that  the  jury  are  not  con-- 
cluded  from  inquiring  into  the  truth  of  the  fact.    In  this  part  of' 
the  case,  it  becomes  important  to  attend  to  the  pleadings.    Tha' 
gravamen  of  the  plaintiff's  suit  is  said  to  be  the  continuance,  and! 
not  the  erection  of  the  nuisance,  and  so  far  as  damages  are 
claimed,  the  position  of  the  plaintiff's  counsel  is  correct.    It  ia 
impossible,  however,  to  continue  a  nuisance  unless  a  nuisance^ 
existed;  and  to  maintain  the  plaintiff's  action,  the  record  of  the-* 
former  suit  must  have  been  given  in  evidence,  or  the  plainiifl: 
must  here  become  nonsuit.     The  defendant's  plea  of  license,  I* 
do  not  understand  as  extending  only  to  the  continmCnce,  baii»- 
coextensive  with  the  allegation  in  plaintiff's  declaration,  thaft  - 
there  was  a  nuisance,  ^  hich  had  been  continued.     It  is  impoe*  - 
sible  to  separate  the  continuance  of  a  nuisance  from  the  original^ 
erection.    The  whole  difficulty  arises  from  our  short  mode  of^ 
pleading.    Had  the  defendant  been  called  on  to  spread  his  plea 
on  the  record,  it  would,  I  take  it  for  granted,  have  contained  tk 
statement  of  facts  which  were  given  in  evidence  to  the  jury;. 
Had  that  been  done,  the  plaintiff  might  have  demurred,  bjr 
which  the  whole  matter  would  have  been  referred  to  the  couxt, 
pleaded  the  former  recovery,  by  way  of  estoppel,  or  have  taken 
issue  on  the  fact,  license  or  no  license.     He  has  not  thoughti 
proper  to  do  so;  but,  as  the  defendant  has  pleaded  generally  a 
license,  he  has  replied  in  the  same  manner,  that  there  was  no» 
license.     He  has  elected  to  refer  the  matter  to  the  jury,  and  the 
question  then  is,  whether  the  jury  are  precluded  from  inquiring 
into  the  truth  of  the  case.     If  a  party  will  not  rely  on  estoppel 
when  he  may,  but  takes  issue  on  the  fact,  the  jury  will  not  be 
bound  by  the  estoppel,  for  they  are  sworn  to  find  the  truth 
of  the  fact.     They  can  not,  it  is  true,  find  against  anything 
which  the  parties  themselves  have  affirmed,  or  admitted  cmtk 
the  record,  for  that  would  be  going  out  of  the  issue,  although 
such  admission  be  contrary  to  the  truth;  but  in  other  cases, 
though  the  parties  be  estopped  to  say  the  truth,  the  jury  are  not: 
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1  Salk.  276;  Bull.  N.  P.  298.  And  of  this  the  defendant  can 
not  complain,  as  instead  of  praying  judgment  of  the  court, 
whether  the  defendant  ought  to  be  admitted,  or  received  to  hia 
plea  of  license,  etc.,  contrary  to  the  record,  he  takes  issue  on 
the  fact  of  the  existence  of  the  license.  The  former  verdict  was 
powerful  evidence  to  guide  the  jury,  in  the  second  suit,  but  that 
they  were  not  absolutely  bound  by  it,  is  apparent  from  adjudged 
cases  in  England,  and  in  our  sister  states.  Slight  grounds 
would  not  justify  the  jury  in  disregarding  the  first  finding,  but 
we  are  to  presume,  that  circumstances  were  shown,  sufficient  to 
warrant  the  second  verdict,  that  a  license  had  been  given,  to 
authorize  the  erection  of  the  dam  of  the  defendant. 

These  principles  only  apply  where  special  pleading  is  required, 
for  I  grant,  that  where  the  parties  are  not  bound  to  plead  or 
reply,  specially,  the  record  of  a  former  recovery  is  conclusive  evi- 
dence, binding  the  plaintiff,  the  court  and  the  jury,  as  in  actions 
•f  assumpsit  and  debt.  In  such  case  the  party  has  no  choice 
and  shall  not  be  considered  as  having  elected  to  have  a  reinves- 
tigation of  the  facts.  And  this  is  the  meaning  of  Chief  Justice 
DeGrey,  when  he  says:  **  This  is,  as  a  plea  in  bar,  and  as  evi- 
dence conclusive,  between  the  same  parties."  In  order  to  make 
the  former  recovery  conclusive,  it  i^  necessary,  where  special 
pleading  is  required,  that  it  be  pleaded  by  way  of  estoppel.  By 
this  plea,  he  prays  judgment  of  the  court,  whether  the  defendant 
ought  to  be  admitted,  or  received  to  his  plea  of  license,  contrary 
to  the  record.  Upon  the  same  principle,  says  Phillips,  in  his 
Treatise  on  Evidence,  page  223,  it  is  presumed,  a  judgment  wiU 
be  as  evidence  conclusive  between  the  same  parties,  in  those 
cases  where  it  can  be  given  in  evidence  without  being  specially 
pleaded.  The  rule  has  been  expressly  declared,  with  reference 
to  the  judgments  of  courts  of  concurrent  jurisdiction,  and  it 
seems  to  be  equally  applicable,  in  principle,  to  a  former  judg- 
ment of  the  same  court.  Thus,  in  an  action  of  assumpsit,  the 
defendant  may  either  plead  a  judgment  recovered,  or  give  it  in 
evidence,  under  the  general  issue;  and  it  is  difficult  to  assign  a 
reason  why  the  judgment  should  not  have  the  same  conclusive 
operation,  if  given  in  evidence  without  pleading,  as  it  would  be 
admitted  to  have,  if  pleaded  in  bar. 

In  Bull.  N.  P.. 298,  it  is  stated  the  jury  can  not  find  anything 
against  that  which  the  parties  have  affirmed  and  admitted  of 
record,  though  the  truth  be  contrary;  but  in  other  cases, 
though  the  parties  be  estopped  to  say  the  truth,  the  jury  are 
not;  as  in   Goddard's  case,  where  the  bond  was  dated  nine 


June,  1828.]  Eilheffeb  v.  Hebb.  663 

monihs  after  the  execution,  and  after  the  death  of  the  obligor: 
2  Co.  4,  b.  Thus  Goddard,  as  administrator  of  James  Newton, 
brought  an  action  of  debt  against  John  Denton,  upon  a  bond 
made  to  the  intestate,  bearing  date  the  fourth  of  April:  24  Eliz. 
The  defendant  pleaded  that  the  intestate  died  before  the  date 
of  the  bond,  and  so  concluded  that  the  said  writing  was  not  his 
deed,  upon  which  they  were  at  issue;  the  jury  found  specially, 
that  the  defendant  did  deliver  it  as  his  deed,  the  thirtieth  of 
July:  23  Eliz.;  and  that  the  intestate  was  living  the  thirtieth  of 
July,  and  that  he  died  before  the  date  of  the  bond;  and  prayed 
the  advice  of  the  court,  whether  this  was  the  defendant's  deed. 
And  it  was  adjudged  by  Anderson,  Chief  Justice  Windham, 
Perian  and  Walmesley,  that  it  was  his  deed;  and  the  reason  of 
the  judgment  was,  that  although  the  obligee,  in  pleading,  can 
not  allege  the  delivery  before  the  date,  because  he  is  estopped 
to  take  an  averment  against  anything  expressed  in  the  deed,  yet 
the  jurors,  who  are  sworn  to  say  the  truth,  shall  not  be  estopped; 
for  an  estoppel  is  to  conclude  them  to  say  the  truth;  and  there- 
fore, jurors  can  not  be  estopped,  because  they  are  sworn  to  say  the 
truth.  In  Trevivan  v.  Lawrence,  1  Salk.  276,  the  court  held  that 
not  only  the  parties  and  all  claiming  under  them,  but  the  court 
and  jury,  were  bound  by  an  estoppel,  and  that  the  jury  could 
not  find  against  the  estoppel;  but  the  court  took  this  distinction, 
which  is  immediately  applicable  to  the  question  now  under  re- 
view, that  where  the  plaintiff's  title  is  by  estoppel,  and  the  de- 
fendant pleads  the  general  issue^  the  jury  are  bound  by  the 
estoppel;  for  here  is  a  title  in  the  plaintiff  that  is  a  good  title  in 
law,  and  a  good  title  if  the  matter  had  been  disclosed  and  re- 
lied on  in  pleading;  but  if  the  defendant  pleads  the  special 
matter,  and  the  plaintiff  will  not  rely  on  the  estoppel  when  he 
may  (which  is  this  case),  but  takes  issue  on  the  fact,  the  jury 
shall  not  be  bound  by  the  estoppel,  for  they  are  to  find  the  truth 
of  the  fact.  Thus  in  debt  for  rent,  on  an  indenture  of  lease,  if 
the  defendant  plead  nil  debet,  he  can  not  give  in  evidence  that 
the  plaintiff  had  nothing  in  the  tenement,  because,  if  he  had 
pleaded  that  specially,  the  plaintiff  might  have  replied  the  in- 
denture and  estopped  him;  but,  if  the  defendant  plead  nikU 
habent,  and  the  plaintiff  will  not  rely  on  the  estoppel,  but  reply 
habeni,  etc.,  he  waives  the  estoppel,  and  leaves  it  at  large,  and 
the  jury  shall  find  the  truth,  notwithstanding  his  indenture. 
And  here  let  it  be  noticed  that  this  case  not  only  establishes  the 
general  principle,  but  the  distinction  taken,  that  the  rule  applies 
only  where  the  defendant  is  bound  to  plead  specially.    When 
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he  elects  to  go  before  the  jury,  he  waiTes  the  estoppel  and  re* 
fers  the  truth  of  the  fact  of  the  license,*  to  be  determined  hy 
the  jury  at  large.    This  doctrine,  thus  early  recognized,  has  con- 
tinued, and  now  is  the  law  of  England:  1  Starkie,  206.    The 
same  doctrine  has  been  taken  in  our  sister  states,  Eentacky  and 
Connecticut;  nor  can  I  perceive  that  it  has  ever  been  infringed 
in  any  adjudged  case:  Church  v.  Leavenworihy  4  Day,    274; 
Canaan  y.  Greenwood,  1  Conn.  1;    Turnpike  and  Edwards  y. 
MoConnell,  Cooke's  Bep.  205^     The  cases  of  Shellon  y.  Barbour, 
2  Wash.  64;  PresUm  y.  Harvey,  2  Hen.  &  Munf.  55,  tamed  on 
the  conclusive  nature  of  the  judgment  without  reference  to  the 
pleadings.    Their  attention  does  not  appear  to  haye  been  drawn 
to  this  point,  and  however  I  may  respect  the  opinion  of  these 
courts,  I  do  not  consider  these  cases  as  affecting  this  question. 
It  will  be  seen  that  we  do  not  entirely  agree  with  Chief  Justice 
Swift,  in  the  case  of  Church  v.  Leavenuxnih,  where  he  says,  that 
verdicts  are  never  conclusive,  unless  they  are  pleaded  specially  by 
way  of  estoppel.    The  rule  must  be  taken  with  the  qualification 
before  stated.    The  cases  on  which  he  relies  do  not,  I  conceive, 
support  the  positions  in  the  broad  manner  laid  down,  as,  I  ap- 
prehend, could  be  easily  shown,  were  the  cases  open  to  ex- 
amination.    I,  however,  must  cheerfully  concur  with  him  in 
the  opinion,  that  we  may  as  well  question  any  other  principle 
of  the  common  law  as  this.     If  the  ground  is  to  be  taken,  that 
because  we  doubt  the  reason  or  propriety  of  an  established  rule, 
we  are  at  liberty  to  reject  it,  and  substitute  another  for  it,  then 
all  principles  are  again  thrown  afloat  on  the  ocean  of  uncer- 
tainty, without  any^compass  but  the  discretion  of  the  judge. 

The  foundation  of  the  law  is  not  laid  on  such  a  fluctuating 
basis.  It  has  been  pronounced,  by  the  greatest  jurists,  to  be 
the  perfection  of  reason,  not  of  every  man's  natural  reason, 
but  an  artificial  perfection  of  reason,  gathered  by  long  study, 
observation,  and  experience :  Co.  Lit.  97,  b. 

Two  other  bills  of  exceptions  have  been  pressed  upon  the 
attention  of  the  court.  The  first  is  the  declaration  of  Godfrey 
Blythe,  which  becomes  evidence,  in  consequence  of  the  pres- 
ence and  assent  of  the  plaintiff. 

The  second  we  consider  as  the  ascertainment  of  a  fact,  which 
can  be  done  without  the  presence  of  the  parties.  Although 
Kilheffer  may  not  have  been  within  earshot  at  the  time,  yet  he, 
with  others,  had  gone  there  for  the  purpose  of  ascertaining  the 
mark,  and  the  admeasurement  of  the  height  of  the  dam  from 

1.  Edwardt  v.  JfcConncl,  Oooke'i  Tann.  80S. 
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that  mark.  His  accidental,  or  intentional  absence,  is  no  reason 
for  rejecting  the  testimony.  It  is  the  opinion  of  the  conrt  that 
the  judgment  be  affirmed. 

Huston,  J.  The  question  how  far,  and  in  what  cases,  a  trial 
and  judgment,  in  a  court  of  competent  jurisdiction,  is  conclu- 
siTO  of  the  same  matter,  coming  directly  or  incidentally  before 
another  court,  and  not  by  appeal  or  writ  of  error,  is  one  of 
general  consequeDce.  The  law  seems  not  to  be  disputed,  but 
under  what  circumstances  it  will  avail  a  party  has  become  a 
question.  In  England,  before  the  year  1776,  and  long  after  in 
New  Tork,  Massachusetts,  Virginia,  Pennsylvania,  and  in  the 
supreme  court  of  the  United  States,  it  is  held  to  be  equally 
available,  whether  pleaded  in  bar,  or  given  in  evidence,  where 
the  rules  of  law  permit  it,  under  the  general  issue,  as  in  as- 
sumpsit and  in  ejectment;  but  in  some  late  elementary  writers 
we  find  it  laid  down  on  the  authority  of  a  distinguished  Eng- 
lish judge,  who  has  introduced  more  changes  into  Westminster 
Hall  than  any  other  ancient  or  modem  judge,  that  it  is  only 
available  when  pleaded  as  an  estoppel.  On  full  consideration, 
I  incline  to  the  opinion  that  this  latter  change  is  not  an  im- 
provement, but  an  error.  It  seems  to  be  supported,  first,  by 
the  cases  which  say  that  a  jury  is  not  bound  by  an  estoppel; 
and,  secondly,  which  say  that  a  court  of  equity  is  not. 

An  estoppel  is  always  something  personal  —  the  party  is 
estopped  from  recovering  his  claim,  on  proving  his  defense, 
by  some  act  in  law,  or  in  deed,  or  in  pais,  which  precludes 
him  from  going  beyond  it  and  proving  all  the  case.  It 
always  arises  from  the  act  of  the  party  estopped  by  it;  but  if 
the  opponent,  instead  of  relying  on  this  act,  will  go  beyond  it, 
and  put  ihe  cause  at  issue  on  other,  and  especially  anterior 
facts,  the  estoppel,  being  waived  by  him  who  had  a  right  to 
avail  himself  of  it,  ceases  to  operate.  For  example,  a  man  sues 
in  debt  for  rent  on  an  indenture,  the  defendant  pleads  that  the 
plaintiff  had  no  title  to,  nor  possession  of,  the  premises  de- 
mised; if  \he  plaintiff,  instead  of  relying  on  the  indenture, 
which  in  law  estops  the  defendant,  will  reply,  and  go  to  issue 
and  trial  on  the  facts  pleaded  by  the  defendant,  the  jury,  who 
are  always  to  try  the  facts  in  issue,  are  not  estopped  by  an  in- 
denture, x\ot  relied  on  by  the  plaintiff,  from  finding  the  truth. 
So,  in  equity,  a  suit  is  brought  at  law  on  a  bond  executed  by 
three,  and  judgment  obtained;  on  application  to  chancery, 
stating  tliat  at  an  execution  of  the  bond,  it  was  expressly  agreed 
that  os«h  obligor  should  only  be  liable  for  one  third,  and  that 
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the  defendants  being  estopped  by  their  deed  from  availing 
themselves  of  this  agreement  at  law,  the  plaintiffs  had  issaed 
execution,  and  levied  the  whole  on  the  goods  of  one,  eqoitj 
will  grant  an  injunction  and  stay  of  execution  against  any  one 
on  his  paying  in  one  third  of  the  debt,  interest,  and  costs;  be-> 
cause  the  plaintiff  is  using,  against  justice  and  conscience,  a 
judgment  fairly  obtained,  and  equity  is  not  bound  by  the  estop* 
pel  arising  from  the  act  of  the  obligors,  in  sealing  the  deed. 

But  a  former  trial,  verdict,  and  judgment  is  not  the  act  of  the 
party,  but  of  the  tribunal  which  decided  it,  and  to  call  it  an  eo* 
toppel  is  a  misapplication  of  terms;  it  has  not  the  distinguishing 
mark  of  an  estoppel;  it  is  not  the  consequence  of  some  act  of  the 
party  bound  by  it;  it  is  a  bar  to  future  recovery  in  any  court,  on 
the  same  point,  between  the  same  parties,  or  privies,  until  re- 
versed on  appeal,  or  writ  of  error;  and  it  is  as  much  a  bar  in  chan- 
cery, where  an  attempt  is  made  to  re-examine  a  matter  onoe 
decided  at  law,  as  it  is  in  a  court  of  law;  it  is  as  much  a  bar  in 
actions  where  we  can  not  plead  specially,  as  ejectment,  as  in  any 
other  action,  and  as  much  a  bar  in  an  inferior  tribunal  where 
there  are  no  pleadings,  as  in  one  where  the  pleadings  are,  or  may 
be,  drawn  out  at  length.  Such  are  my  impressions  on  this  point, 
believing  that  the  courts,  in  this  and  the  other  states,  and  ihe 
supreme  court  of  the  United  States,  have  put  the  matter  on  its 
true  ground,  viz.,  that  the  order  and  peace  of  society,  the  struc- 
ture of  our  judiciary  system,  and  the  principles  of  our  govern* 
ment,  are  the  true  grounds  why  such  a  judgment  is  condusiTe. 
I  am  not  willing  to  leave  this  ground  and  rest  it  on  the  narrow 
and  inapplicable  one  of  estoppel.  I  also  incline  to  the  opinion 
that  even  on  a  plea  of  a  former  trial,  on  the  same  point,  etc., 
the  issue  is  always  to  the  country;  for  although  it  is  pleaded 
with  a  proferl  prout  paiet  per  recordum^  yet  the  plea  must  go  on, 
and  put  in  issue,  whether  the  parties  are  the  same,  the  point 
the  same,  etc.,  and  if  plea  does  not  do  so,  the  replication  may 
put  these  matters  in  issue,  and  thus  there  will  be  no  bar  arising 
from  a  former  decision. 

There  are,  however,  cases  in  which  it  may  not  be  possible  that 
this,  whether  pleaded  or  given  in  evidence,  will  apply,  as  in  a 
suit  for  continuing  a  nuisance  of  the  kind  now  considered.  The 
former  verdict  and  judgment  may  have  proceeded  on  the  ground 
that  the  license  was  void;  but  we  can  hardly  suppose  this,  and, 
in  fact,  tliis  was  not  the  issue,  which,  if  license  had  been  set  out, 
and  plea  found,  would  have  been  that  the  dam  was  not  raised 
more  than  six  feet  seven  inches.    The  former  verdiot  and  judg>» 
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ment  will  be  conolasiye  that  it  then  was;  bnt  in  this  suit  for  a 
eontinnance,  perhaps,  instead  of  relying  on  vague  testimony  that 
the  dam  was  continued  from  1815  to  1820,  at  nuisance  height, 
the  true  course  would  be  for  the  jury  to  ascertain  that  it,  in  1820, 
was  or  was  not  higher  than  six  feet  seven  inches  clear  of  the 
rock;  and  if  it  was,  find  for  the  plaintiff,  if  not,  for  the  defend- 
ant. I  say  this  was  perhaps  the  true  course;  for  as  the  issue 
was  not  made  up  at  length,  we  can  not  tell  whether  that 
verdict  was  given  on  the  ground  that  there  was  no  license,  or  on 
the  ground  that  the  defendant  had  exceeded  the  height  allowed 
by  his  deed.  Whatever  may  be  made  certain  by  the  record 
ought  to  appear  on  the  record;  but  where  that  can  not  be,  as 
in  ejectment,  it  may,  nay  must,  be  made  out  by  parol;  as  the 
plaintiff  in  this  case  might  have  had,  on  the  record,  the  very 
point  on  which  the  former  trial  turned,  and  did  not.  I  think 
the  judge  was  not  wrong  in  permitting  the  evidence  to  go  to  the 
jury. 

The  other  points  I  am  not  disposed  to  reverse  for.  In  such  a 
case,  the  previous  testimony  must  have  so  much  effect  in  deter- 
mining whether  a  particular  act  or  declaration  of  a  par^y  is  to  be 
admitted  or  rejected,  that  without  it  we  can  not  form  a  correct 
opinion.  Generally,  when  men  claim  together  by  some  con- 
tract, and  are  together  in  discussing  it  with  an  opponent,  the 
declarations  of  one,  in  presence  of  the  other,  are  evidence  against 
that  other;  but  where  a  trespass  against  one  is  also,  in  some 
respects,  alleged  to  be  a  trespass  against  another,  it  would  not  be 
universally  true,  that  the  declaration  of  one  trespassed  on  would 
be  evidence  to  affect  the  other,  though  he  was  present  and  heard 
the  expressions,  and  did  not  dissent;  nor  would  it  be  universally 
true  in  all  cases,  that  expressions  in  such  circumstances  must  be 
rejected  by  the  court.  Something  arises  in  almost  every  trial, 
some  expressions  are  used  by  many  witnesses,  not  legal  evidence; 
and  it  often  happens,  that  in  the  course  of  a  trial,  evidence 
comes  out,  which,  if  known  before,  would  have  induced  the 
judge  to  reject  part  of  what  had  been  previously  received.  The 
court  will  and  do  explain  this  to  the  jury,  and  it  seldom  does 
any  harm.  I  would  not  agree  to  reverse  for  any  such  hair- 
breadth mistakes. 

I  agree  the  judgment  should  be  affirmed,  but  have  thought  the 
first  point  of  sufficient  importance  to  express  my  opinion  on  it. 

Judgment  affirmed. 

CiTXD  in  Marsh  v.  Pier,  4  B.  288,  and  that  case  held  to  be  within  the  ex- 
oeption  stated  in  the  prinoipal  case.     In  Lojifj  v.  Long,  5  Watts,  102,  that  a 


668  Habseb  t;.  STBiOKLAitD.  [Peim. 

jadgment  in  an  action  of  nnisanoe  mnst  be  pleaded.    Cited  aa  to  ooocliiahpe- 
nees  of  jadgment  in  saboeqaent  proceedingB,  in  Mau  t.  Drtxel,  2  Pa.  St.  211$ 
Walton  V.  Dickermm,  7  Id.  378;  Finley  v.  Hanbesl,  90  Id.  194;  Lem»  ▼.  Nauel^ 
38  Id.  W^;  Wickeraham  v.  Scuoagt,  58  Id.  369. 
JuDOMBNTS— When  FxKAU—See  Lt  Ouen  y.  Oouvememr^  1  Am.  Deo.  12U 


Masseb  V.  Stbioeland. 

[17  Sebobaiit  k  KkWiM,  864.] 

SuBxriBS— Bouin>  bt  Judgment  aoaikst  Pbingipal,  Wmxk.^A  JndgnMnt 
against  a  oonstable  for  official  misconduct  is  conclnaiTe  upon  his  snietka 
as  to  such  miscondnct,  and  the  extent  of  damages  sustained  by  the  plaint- 
iff; but  they  may  assert  any  defense  personal  to  themselves. 

Wbtt  of  error  to  Northumberland  county.  Scire  faciaa  ftgainfli 
defendants  (plaintiffs  in  error)  as  bail  of  one  Biehaxdson,  foir- 
merly  a  constable. 

The  opinion  states  the  case. 

Oreenough,  for  plaintiffs  in  error. 
Frick,  contra. 

By  Court,  Huston,  J.     The  defendant  in  error,  who  waa 

plaintiff  below,  had  brought  a  suit  in  the  year  1818,  before 

Martin,  Esq.,  against  Andrew  Bow,  on  which  he  obtained  judg- 
ment, and  on  the  thirtieth  of  September,  1818,  issued  execu- 
tion, which  was  put  into  the  hands  of  Joseph  Richardson,  con- 
stable of  the  proper  township.  The  money  not  being  paid, 
Strickland  had  a  scire  facias  issued  against  Richardson  for  neg« 
lect  of  duty;  and  on  trial  before  the  justice  obtained  judgment 
against  him  on  the  twenty-first  of  September,  1821,  for  thirfy- 
five  dollars  and  forty-one  cents,  and  one  dollar  and  six  cents 
costs.  Execution  issued  thereon,  and  Bichardson  was  arrested, 
having  no  goods  or  lands,  was  imprisoned,  and  soon  after  dis- 
charged under  the  laws  for  relief  of  insolvent  debtors. 

Richardson,  when  appointed  constable,  had  given  bail,  and 
Masser,  Gobin,  Fainter,  and  Haas  were  the  bail.  Strickland 
then,  under  the  act  of  assembly,  proceeded  by  scire  facias 
against  them;  the  cause  was  carried  to  the  common  pleas  by 
appeal.  At  the  trial  in  court,  the  plaintiff  offered  in  evidence 
the  record  of  the  justice  of  the  trial  before  him  against  the  con- 
stable, the  execution  and  arrest  and  discharge  as  an  insolvent 
debtor.  This  was  objected  to,  but  admitted,  and  exception 
taken.  This  exception  has  net  been  insisted  on  in  this  court; 
it  is  an  instance  of  the  practice,  too  common  in  some  parts  of 
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this  state,  of  delaying  the  cause,  and  incumbering  the  record 
with  a  bill  of  exceptions  to  every  particle  of  evidence  given  on 
each  side.  The  evidence  was  not  only  proper  but  strictly  legal 
in  its  nature,  and  necessary  in  the  cause,  and  expressly  required 
and  directed  by  the  act  of  assembly  hereafter  cited. 

The  defendants  then  offered  to  go  into  evidence  to  prove  that, 
in  fact,  the  constable,  Richardson,  whose  bail  they  were,  had 
not  been  guilly  of  any  neglect  or  misconduct,  but  had  pro- 
ceeded strictly  according  to  the  directions  of  Strickland,  the 
plaintiff.  This  testimony,  on  objection  to.it,  was  overruled  by 
the  court.  '*  We  will  not,"  say  the  court,  *' inquire  into  the 
validity  of  the  judgment  before  the  justice  against  the  consta- 
ble, who  might  have  taken  his  appeal  or  certiorari  to  that 
judgment.  The  judgment  we  consider  valid  until  legaUy  re- 
versed.'* 

The  defendants  then  gave  no  testimony,  and  the  court  told 
the  jury :  "  We  are  of  opinion  the  plaintiff  is  entitled  to  recover 
the  amount  of  his  judgment  against  the  constable  for  neglect 
of  duty,  against  the  defendants,  his  bail;  the  judgment  against 
the  constable  remaining  unappealed  from  and  unreversed/' 
The  rejection  of  this  evidence,  and  the  opinion  as  to  the  effect 
of  the  judgment  against  the  constable,  in  this  cause,  were  the 
errors  relied  on  here. 

I  shall  consider  the  matter  as  it  would  be,  independent  of 
our  act  of  assembly,  and  as  it  is  under  the  act.  There  are  many 
cases  in  our  books  relating  to  the  question,  in  what  cases  a 
judgment  shall  be  binding  on  those  not  parties  to  it  on  the  rec- 
ord; and  to  what  extent  and  in  what  respects  it  shall  be  bind- 
ing; and  it  would  require  some  time,  and  not  a  little  reflection, 
to  bring  them  all  within  any  rule  or  rules. 

I  shall  not  go  into  the  general  question,  or  pretend  to  cite  or 
reconcile  all  the  cases.  Perhaps  we  do  not  find  in  the  books 
any  cases  where  the  situation  of  the  parties  is  precisely  the 
same  with  that  of  sureties  for  officers  under  our  acts  of  assem- 
bly; and  there  is  also  some  difference  in  the  nature  and  extent 
of  the  liability  to  which  the  bail  of  different  officers  are  sub- 
jected; and  also  some  difference  in  the  remedy,  the  form  of  ac- 
tion, and  the  proof  which  may,  or  must,  be  adduced  to  obtain 
redress  for  those  aggrieved.      ^ 

These  bonds  have  been  likened  to  covenants  of  warranty,  and 
cases  are  cited  to  show  where  the  record  of  the  eviction  of  the 
person  warranted  is  evidence,  and  how  it  is  evidence  against 
the  warrantor,  who  had  not  had  notice,  or  who  has  notice  of 
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the  suit^  and  been  called  on  to  defend  it.  In  most  cases  it  ia 
necessaiy  to  prove  an  eviction,  in  order  to  support  a  suit  on 
the  warranty,  and  in  such  cases  the  record  of  eviction  is  always 
evidence,  and  evidence  of  the  utmost  importance.  For  the 
purpose  of  proving  the  fact  that  the  person  had  been  evicted, 
it  is  always  evidence.  How  far  any  additional  e£B,cacy  is  given 
to  it  by  proof  of  notice  to  the  warrantor,  or  in  what  cases,  or 
whether  in  any  case,  except  where  obtained  per  Jraudem,  it  ia 
liable  to  be  questioned,  I  shall  not  stop  to  examine. 

These  bonds  have  also  been  compared  to  bonds  of  indemnity, 
to  which,  perhaps,  they  have  a  nearer  resemblance.  In  these 
there  is  no  peed,  except,  perhaps,  for  the  purpose  of  reoovering 
the  costs  and  expenses  of  the  suit  against  the  person  indemni- 
fied, to  give  notice.  The  record  of  a  suit,  and  verdict  and 
judgment  against  the  person  indemnified,  is  evidence  both  of 
the  fact  of  damage  and  the  extent  of  it,  in  a  suit  on  a  bond  of 
indemnity,  whether  notice  was  given  and  the  party  called  on  to 
defend  it  or  not:  1  Saund.  116,  and  notes.  Those  who  have 
undertaken  to  save  a  man  harmless  are  considered  as  bound  to 
take  notice  of  any  suit  against  him,  or  perhaps  as  contracting 
to  take  notice,  or  as  contracting  expressly  to  save  harmless, 
whether  they  have  notice  or  not,  and  as  agreeing  to  trust  to  the 
person  indemnified  the  management  of  the  defense,  if  soit  is 
brought  against  him.  A  bond  nearly  of  this  nature  was  con- 
sidered similar  to  a  bond  of  indemnity,  in  6  Johns.  158,  where  it 
is  intimated  that  the  doctrine  of  res  inter  alios  acta  does  not  ap- 
ply to  the  case  of  the  principal  and  surety.  In  that  case,  how- 
ever, notice  had  been  given,  and  the  decision  was  that  the 
judgment  was  conclusive  that  the  plaintiff  had  been  damnified, 
and  of  the  extent  of  damages.  The  matter  was  considered 
again:  7  Johns.  168.  In  that  case,  also,  notice  had  been  given 
of  the  suit  against  the  sheriff,  and  the  defendant  had  co-oper- 
ated in  the  defense,  and  the  decision  was  held  conclusive  of 
the  damages,  and  of  the  amount  thereof.  I  apprehend,  how- 
ever, from  the  reasoning  of  Chief  Justice  Kent,  page  171,  that 
the  decision  must  have  been  the  same  if  no  notice  of  the  former 
suit  had  been  given  to  the  defendants  in  the  cause  trying.  His 
case  did  not  call  for  an  opinion  on  this  point,  but  the  principle 
cited  above  from  Saunders,  116,  ^nd  the  case  6  Johns.  158,  and 
the  case  in  7  Johns.,  all  led  to  the  conclusion  that,  either  from 
the  relation  and  engagements  of  the  parties,  or  from  privity, 
the  judgment  against  the  officer  would,  unless  obtained  by 
fraud,  have  been  conclusive  of  the  officer's  liability  and  of  the 
extent  of  it. 
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These  official  bonds  are  always  joint  and  several.  If  the  offi- 
cer is  sued  first,  and  a  judgment  obtained  against  Lim,  and  on 
failure  of  obtaining  satisfaction,  suits  are  brought  against  the 
Bureties,  I  apprehend  judgment  could  not  be  obtained  for  a 
larger  sum  against  them  than  had  been  recovered  against  the 
officer.  The  verdict  and  judgment  against  him  might  be  used 
bj  them  to  limit  the  extent  of  the  plaintiff's  claims;  if  it  could 
not,  the  case  of  sureties  would  be  alarming.  The  plaintiff's  de- 
mand, as  shown  by  his  execution,  may  be  large.  The  sheriff 
alone  can  show  how  much  of  the  defendant's  goods  he  found; 
whether  those  goods  were  in  whole  or  in  part  subject  to  claims 
for  rent,  or  to  prior  levies  on  other  executions,  in  the  hands  of 
the  same  or  a  different  officer.  If  any  money  were  paid  the 
plaintiff,  this,  and  the  evidence  of  it,  must  be  peculiarly  within 
the  knowledge  of  the  sheriff.  A  judgment  against  him  for  a 
small  sum  must,  then,  protect  his  sureties  from  paying  a  much 
larger,  and  if  the  judgment  is  evidence  to  protect  them  it  must 
be  evidence  against  them;  not  conclusive  in  all  respects,  for 
they  may  plead  non  est  factum  to  the  bond,  a  release,  the 
statute  of  limitations,  etc.,  but  conclusive  either  for  or  against 
them  of  the  fact  that  the  officer  has  not  performed  his  duty,  and 
of  the  damage  for  which  he  and  his  bail  are  liable.  I  am 
aware  that  the  case  of  Camack  and  others  v.  The  CommonuoeaUh, 
6  Binn.  184,^  may  be  cited  as  containing  a  contrary  opinion,  and 
I  know  that  the  decision  in  this  case  lay  over  on  account  of  that. 
But  without  going  into  a  minute  investigation  of  that  case,  or 
showing  in  what  respects  it  differs  from  this,  I  may  say  the  opin- 
ion and  reasoning  above  may  be  left  for  consideration,  when  a 
case  on  a  sheriffs  bond  occurs.  This  is  on  a  bond  against  a  con- 
stable's sureties,  and  we  decide  this  case  on  the  law  as  applying 
to  such  bond. 

By  the  twenty-ninth  section  of  the  act  of  the  twentieth  of 
March,  1810,  it  is  provided  that  when  a  constable  elect  is  not 
possessed  of  a  freehold  estate,  clear  of  all  incumbrances,  worth 
one  thousand  dollars,  ''he  shall,  before  being  appointed,  be 
bound  in  an  obligation  to  that  amount,  with  at  least  one  suffi- 
cient security,  to  be  taken,  etc.,  for  the  just  and  faithful  dis- 
charge of  said  office;  and  such  obligation  shall  be  held  in  trust 
for  the  use  and  benefit  of  all  persons  who  may  sustain  injury 
from  him  in  his  official  capacity,  by  reason  of  neglect  of  duty, 
and  for  like  purposes  and  uses  as  sheriffs'  bonds  are  usually 
given." 

1.  Carmack  v.  CoamumiveaMk,  6  Blnn.  IftU 
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The  pioceedingB  for  redress  by  the  party  aggrieved  are  Tery 
different  from  those  directed  on  the  sheriff's  bond.    By  section 
nineteenth  it  is  provided  that  '*  any  constable  who  has,  or  maj 
hereafter  give  security  agreeably  to  law  for  the  faithful  per- 
fonnanoe  of  the  duties  of  his  office,  and  afterwards,  on  negleei* 
ing  or  refusing  to  perform  such  duties,  shall  have  judgment 
rendered  against  him  for  such  neglect  or  refusal,  and  on  being 
prosecuted  for  the  recovery  of  such  judgment,  becomes  inaoW* 
ent,  abandons  his  conntiy,  or  from  any  other  reason  it  beoooMB 
impracticable  to  reooyer  such  judgment  from  such  constable,  or 
when  a  constable  makes  default,  and  abandons  his  country  be- 
fore judgment  had  against  him,  the  justices  before  whom  aaoh 
judgment  or  judgments  stand  unpaid,  are  hereby  authoriaed  to 
issue  a  9cire  facias,  and  to  proceed  against  such  bail,  for  the  re- 
covery of  judgments  had  as  aforesaid,  in  the  manner  constablee 
are  now  suable,  saving  only  the  right  of  appeal  to  such  baiL'' 
Now,  the  bail  of  a  sheriff  may  be  sued  in  the  same  writ  with 
him  or  separately,  and  judgment  and  recovery  against  them,  on 
one  of  them,  before  any  judgment  against  the  sheriff.     The 
bail  of  a  constable  are  not  suable,  unless  where  he  has  ab- 
sconded, until  suit  has  been  brought  against  the  constable,  and 
judgment  obtained,  and  he  is  pursued  to  insolvency;  and  then 
not  suable  before  the  justice,  though  it  has  been  held  they  may 
be  in  court  by  action  of  debt;  but  by  scire  facias  on  the  judg- 
ment already  obtained  beforo  the  same  justice  against  the  con- 
stable.    It  is  against  all  principle  and  all  precedent  to  permit  a 
party  to  plead  to  a  scire  facias  on  a  judgment,  what  had  been, 
or  might  have  been  pleaded  to  the  original  judgment.     When 
these  men  entered  into  this  bond,  they  were  bound  to  know  the 
extent  of  their  liability  and  the  remedies  against  them.    They 
have  entered  into  it,  have  incurred  the  risk,  and  must  submit 
to  the  consequence.     Where  the  law  is  positive,  it  is  in  vain  to 
talk  of  hardships.     But  I  see  none.     This  construction  is  more 
in  favor  of  bail  generally  than  that  contended  for.     If  the  judg^ 
ment  against  the  constable  is  erroneous  or  unjust,  an  appeal 
•can  be  entered.     The  bail  are  not  strangers  to  such  judgment; 
they  are  bound  for  all  the  official  conduct  of  their  principal, 
and  bound  to  attend  to  proceedings  against  him  by  their  bond, 
and  by  the  law,  and  if  they  were  not  bound  by  Uie  judgment 
against  the  constable,  neither  would  the  plaintiff  be;  and  after 
the  constable,  who  alone  knew  of  the  defense,  had  absconded, 
the  plaintiff  might  recover  from  them  the  whole  amount  of  his 
•debt,  who  had  only  recovered  a  small  sum  in  a  suit  against  the 
constable. 


July,  1828.]  Masseb  t;.  Stbigelaio).  673 

The  judgment  against  the  constable  is,  however,  only  conda- 
aiye  of  the  misoonduct  of  the  constable  and  injuxy  of  the 
plaintiff;  it  is  not  absolutely  conclnsiye  against  the  bail;  they 
may  plead  any  defense  personal  to  themselves,  or  anything  to 
show  that  at  the  time  the  constable  was  liable  they  were  not. 
As  nothing  of  this  kind  was  offered,  the  judge  was  right  as  to 
the  evidence,  and  right  in  his  direction  to  the  jury. 

Gibson,  C.  J.  If  the  sureties  are  concluded  by  the  judgment 
against  the  constable,  it  must  be  for  reasons  purely  technical; 
for  it  assuredly  will  not  advance  the  justice  of  the  cause,  to 
refuse  them  an  opportunity  to  make  their  defense  in  this  action, 
since  they  could  not  of  right,  and  did  not  in  fact,  make  de- 
fense to  the  scire  facias  against  the  constable. 

In  matters  of  private  right,  a  judgment  is  evidence  only 
against  parties  and  privies.  The  defendants  were  clearly  not 
parties.  A  court  will  undoubtedly  look  beyond  the  record,  and 
treat  as  parties  all  who  are  found  to  have  in  fact  acted  a  part, 
and  this  whether  their  interference  were  irregular  or  not.  Yet, 
except  in  particular  cases,  no  one  will  be  forced  to  become  a 
party,  indirectly,  who  could  not  be  brought  in  directly;  and 
even  in  the  excepted  cases,  he  must  have  had  notice  to  defend. 
Here  notice  is  not  pretended;  and  had  it  in  fact  been  given, 
the  sureties  would  not  have  been  bound  to  respect  it.  The  no- 
tice to  defend  is  derived  by  analogy  from  the  voucher  to  war- 
nmty,  and  came  into  use  with  the  personal  action  of  covenant, 
when  it  superseded  both  the  voucher  and  the  ancient  warrardia 
charUs;  and  like  the  voucher,  its  object  is  a  recovery  over 
against  the  warrantor,  with  whom  none  but  the  party  against 
whom  the  recovery  has  been  had,  has  to  do.  Such  a  notice, 
therefore,  can  be  given,  not  by  the  plaintiff,  but  the  party  to  be 
defended.  Here  the  sureties  were  under  no  obligation  to  the 
constable,  much  less  to  the  plaintiff,  to  defend  against  the  scire 
facias.  They  were,  therefore,  not  parties  immediately  or  re- 
motely; and  it  remains  to  be  seen  whether  they  stand  in  such 
privity  as  to  be  affected. 

Lord  Coke  enumerates  several  sorts  of  privies,  and  among 
the  rest,  privies  in  contracts:  3  Bep.  23;  4  Bep.  123.  But  a 
recovery  operates  by  way  of  estoppel,  and  none  are  to  be  es- 
topped except  privies  in  blood,  privies  in  estate,  and  privies  in 
law.  The  best  elementary  writers  lay  down  the  rule  in  the  same 
words:  1  Stark Ev.,  parti,  192;  1  Phil.Ev.  245.  Here  privity  of 
blood  or  estate  is  out  of  the  puestion,  and  privity  of  law  is  spoken 
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t>f  as  coniradisiiiigmshed  from  privity  in  deed;  as  where  ihe 
law  implies  the  relation  without  its  being  created  bj  deed;  for 
example,  in  escheat:  Jacob's  Diet.,  tit.  Priyies.  But  the  rela- 
tion between  these  parties,  which  at  most  is  that  of  principal 
and  surety,  is  created  directly  by  deed;  and  if  there  be  any 
privity  between  them,  it  is  that  of  contract,  which  is  not  ad- 
mitted to  be  sufficient  by  any  court  or  authority  whatever.  In 
PaUan  v.  Caldioell,  1  Dall.  419,  a  special  verdict  in  another 
action  on  the  same  policy  was  held  to  be  admissible  only  be- 
cause all  the  underwriters  had  made  the  action  their  own  by 
agreeing  to  be  bound  by  the  same  verdict.  This  is  in  principle 
exactly  our  case.  The  underwriters  had  separately  covenanted 
for  the  happening  of  the  same  contingency;  and,  in  our  case, 
the  defendants  and  the  constable  had  separately  covenanted  for 
the  due  execution  of  the  constable's  office,  just  as  they  might 
covenant  for  the  happening  of  any  other  distinct  and  inde- 
pendent fact.  In  other  words,  the  constable  and  his  sureties, 
like  the  several  underwriters,  were  bound  for  the  same  tiling, 
but  by  distinct  obligations.  How,  then,  shall  the  covenant  of 
the  surety  which  is  never  to  be  stretched  beyond  the  letter,  be 
extended  to  the  payment  of  whatever  may  be  recovered  from 
the  principal  ?  It  is,  indeed,  said  by  Pothier,  whose  authority 
is  reUed  on  in  Kip  v.  Brigham,  6  Johns.  158,  that  the  case  of 
principal  and  surety  does  not  fall  within  the  rule  of  res  inter 
alios  acta.  And  so,  indeed,  are  the  provisions  of  the  French 
or  civil  law,  according  to  which  the  surety  accedes  to,  and  be- 
comes bound  immediately  by  the  contract  of  the  principal,  tbe 
contract  of  the  surety  being  merely  an  accessory  of  that  of  the 
principal,  and  the  former  taking  the  place  of  the  latter  for 
every  purpose  of  responsibility;  whether  actual  or  contingent: 
Traits  des  Obligations,  part  2,  c.  6;  sec.  1.  But  will  any  one 
say  that  such  are  the  provisions  of  the  common  law;  according 
to  which,  the  surety  is  bound  by  tbe  terms  of  his  own  engage- 
ment, without  regard  to  the  stipulations  of  his  principal 

The  case  of  Camack  v.  The  CommonweaUh,^  5  Binn.  184,  is 
directly  in  point.  There,  the  principal  and  the  sureties  were 
sued  on  their  bond  jointly;  and  it  was  not  necessary  to  show 
that  the  plaintiff  had  previously  done  all  in  his  power  to  obtain 
satisfaction  of  tbe  principal;  these  two  are  the  only  points  of 
difference  on  which  a  distinction  could  possibly  be  attempted. 
But  that  the  principal  and  sureties  are  sued  together  certainly 
does  not  weaken  the  relation  in  which  they  stand  by  their 

1.    Carmodb  t.  CcmmomotaWL 
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contract.  Then,  that  the  act  of  assembly  in  cases  like  the 
present  reqaires  the  principal  to  have  been  first  pursued,  has 
the  effect  only  of  making  the  recoyery  evidence  against  the 
sureties,  not  of  the  facts  adjudicated,  but  of  the  requisitions  of 
the  law  having  been  complied  with,  of  which  the  record  of  the 
recovery  is  the  best,  and  cousequently  the  only  competent  evi- 
dence. Of  this  I  shall  speak  more  fully  in  noticing  the  excep- 
tions to  the  rule  which  requires  privity.  These  unessential 
grounds  of  difference  being  removed,  Carmack  v.  The  Com" 
manweaUh  comes  fully  up  to  the  point,  and  is  decisive  of  the 
principle  in  the  abstract,  that  the  rule  of  res  inter  alios  acta  is, 
in  fact,  applicable  to  the  case  of  principal  and  surety.  Not- 
withstanding a  recovery  against  the  principal,  the  sureties  were 
let  in  to  traverse  the  cause  of  action  ab  origins. 

The  cases  which  appear  to  be  exceptions,  constitute,  in  fact, 
a  distinct  class,  and  are  regulated  by  principles  peculiar  to 
themselves.  This  rule,  which  requires  privity,  is  inapplica- 
ble to  them,  because,  as  it  is  expressed  in  Graiz  Y,Burr,  4  Wheat. 
213,  the  judgment  is  admitted,  not  as  binding  the  right  of  the 
party  against  whom  it  is  produced,  but  as  a  link  in  the  title;  in 
other  words,  as  operating  not  by  way  of  estoppel  in  respect  of 
any  fact  adjudicated,  but  as  being  itself  an  independent  fact, 
and  an  ingredient  in  the  cause  of  action  or  case  set  up  by  him 
producing  it.  There  can  be  no  happier  instance  of  the  differ- 
ence between  the  cases  of  this  class  and  those  of  which  I  have 
spoken  than  the  case  before  us.  By  the  act  of  assembly,  re- 
course can  be  had  to  the  sureties  only  after  every  means  of  ob- 
taining satisfaction  from  the  principal  has  been  exhausted;  and 
the  judgment  is  consequently  evidence  against  his  sureties  to 
show  that  he  has  been  pursued.  But  because  it  is  evidence  in 
that  respect,  it  by  no  means  follows  that  it  shouM  be  evidence 
of  the  facts  adjudicated,  so  as  to  fix  the  sureties  with  the  conse- 
quences of  his  delinquency. 

The  common  instance  of  a  verdict  against  a  master  for  the 
misconduct  of  his  servant  is  also  apposite  for  the  purpose  of  il- 
lustration. The  misconduct  of  the  servant,  which  must  first  of 
all  be  proved  by  evidence  aliunde,  makes  him  answerable  for  all 
the  mischief  it  may  occasion.  But  the  injury  which  the  master 
has  suffered  is  not  to  be  estimated  by  what  might  be  supposed 
an  adequate  compensation  of  the  party  who  suffered  in  the  first 
instance,  but  what  the  master  has,  in  consequence,  been  com- 
pelled to  pay.  So  that  the  verdict  against  the  master  is  evidence 
against  the  servant  to  fix  the  quantum  of  the  damages.    The  ser- 
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yant  can  not  object  that  less  might  have  been  reooyered  if  he  had 
been  permitted  to  defend  and  cross-examine  the  witnesses.  His 
misconduct  reduced  the  master  to  the  necessity  of  defending 
himself  in  the  best  way  he  could;  and  if,  in  consequence,  a 
loss  must  be  borne  by  one,  it  shall  be  by  him  whose  act  occa- 
sioned it.  In  that  case,  as  in  this,  the  amount  of  the  loss  act- 
ually suffered  is  the  measure  of  the  damages.  But  how  un- 
like are  the  two  cases  in  eyery  other  respect!  The  damages 
recoyered  from  the  master  necessarily  constitute  the  actual  injuxy 
which  he  has  suffered,  and  form  the  standard  of  his  compensa- 
tion; but  the  amount  recovered  from  the  constable  is  not  neces- 
sarily in  exact  accordance  with  the  extent  of  the  injury.  But 
the  case  of  the  servant  would  furnish  a  satisfactory  analogy  in 
an  action  by  the  sureties  against  the  constable;  iu  which  a  re- 
covery by  the  plaintiff  from  the  sureties  would  be  decisive  of 
the  quantum  of  the  damages,  and  proyided  notice  had  been 
given  to  the  constable  to  defend,  conclusive  of  the  facts  ad- 
judicated. Thus,  also,  it  is  in  actions  on  contracts  of  indem* 
nity,  where  the  loss  to  be  compensated  has  been  produced  bj 
an  adverse  recoyery;  as  in  the  case  of  special  bail  who  haxe 
undertaken  to  surrender  the  principal  or  pay  the  condemnation 
money;  or  in  an  action  on  a  warranty,  which  is  broken  by  the 
very  fact  of  a  recovery  on  an  adverse  title.  On  this  principle  is 
Bender  v.  Fromberger,  4  Dall.  436;  Leather  v.  PouUney,  4  Binn. 
356,  and  the  cases  cited  from  the  New  York  reports.  Had  the 
sureties,  like  special  bail,  covenanted  to  pay  whatever  should  be 
recovered  against  the  constable,  the  plaintiff  would  have  made 
out  his  case  by  producing  the  judgment,  which,  under  the  terms 
of  the  contract,  would  have  been  conclusive.  But  they  coy- 
enanted  only  for  the  due  performance  of  the  constable's  office; 
and  it  seems  to  me  they  ought  not  to  be  precluded  by  anything 
which  has  passed  between  the  plaintiff  and  the  constable,  to 
whom  they  gave  no  authority  to  bind  them,  from  showing  that 
their  covenant  has  been  performed. 

Smith,  J.,  did  not  hear  the  argument,  and  took  no  part. 

Judgment  affirmed. 

Affirmed  in  Eagles  v.  Kern,  6  Whart  145;  Evans  v.  TTte  ComftumweaWk^  7 
Watts,  399;  Afuaselman  v.  The  CommxmwsaUk,  7  Pa.  St  241;  McMitkenr. 
Commonvfealtfi,  58  Id.  221;  Oiltman  v.  Strong,  64  Id.  247;  Ttie  CommonweaUk 
V.  SmWi,  4  Phila.  51,  on  the  point  that  the  judgment  againat  the  principal 
18  ooncluBive  on  the  sureties. 

CoNnssioNS  or  PBiNcnPAL»  when  evidence  against  surety,  see  BetpMbiiem 
V.  Davis,  2  Am.  Dec  260. 
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Hepbubn  V.  MoDowELL. 

[17  SnoxAHT  k  lUwLB,  888.] 

I^dHSB— Whot  Tbbmznated.~-A  lioeose  to  erect  a  dam  for  temporaiy  par- 
poaea,  ends  by  the  decay  of  the  dam,  and  will  not  authoriae  the  erec- 
tion of  another  dam  in  its  place. 

NoncB. — A  person  who  sees  another  erecting  a  dam,  by  which  he  will  be 
injured,  is  not  bound  to  give  him  notice,  if  the  latter  knows  what  his 
rights  are  and  obstinately  proceeds  in  the  asserticm  of  them. 

Koncs  to  one,  of  two  or  more  persons,  engaged  in  a  joint  act^  is  notice 
toalL 

Appeal  from  the  Circuit  Oourt  of  Columbia  Coontj.    The 
opinion  states  the  case. 

Bj  Court,  BoesBSy  J.  In  awarding  a  new  trial,  the  oourt 
think  proper  to  lay  down  some  principles  which  may  be  useful 
in  another  trial  of  the  cause.  It  appeared,  in  evidence,  that 
Frederick  Bitter,  under  whom  the  plaintiff  claims,  was  in  pos- 
session of  the  Jew's  mill  from  1811  till  1815.  The  spring  he 
came  there  was  no  dam,  but  in  the  summer  of  that  year,  Drake, 
under  whom  the  defendants  claim,  drove,  and  put  in  some 
stakes  and  bushes  and  made  a  dam,  as  the  witness  says,  like  a 
fish  dam.  It  was  swept  away  in  a  short  time  by  a  freshet. 
Drake  then  asked  Bitter  if  he  would  help  him  to  make  a  little 
dam,  with  which  Bitter  complied,  by  assisting  him  to  get  logs, 
and  to  lay  them  across  the  creek,  to  cut  bushes,  and  to  lay  them 
on  the  logs,  and  that  then  Drake  hauled  stones  on  the  top  of 
the  bushes.  Bitter  cannot  say  that  the  dam  was  ever  finished 
but  believes  that  it  stood  that  winter,  but  was  gone  the  next. 
He  says  he  did  not  take  particular  notice  how  high  it  came,  for 
he  did  not  care  much  about  it,  as  it  did  not  injure  him,  aud 
that  he  never  gave  Drake  any  right  to  overflow  the  ford.  He 
was  sure  the  dam  he  made  would  not  stand  long.  That  he  gave 
Drake  no  grant  of  the  right,  and  that  there  was  a  saw-mill  on 
the  property  at  the  time.  This  permission,  or  license,  has  been 
attempted  to  be  magnified  into  a  grant  of  a  right  to  erect  a  dam 
of  a  permanent  nature  for  a  grist  mill,  of  the  same  height,  which 
it  is  alleged  was  twenty  inches.  As  a  license  for  the  erection  of 
the  present  dam,  the  assistance,  or  permission  of  Drake,  as  dis- 
closed by  the  evidence,  is  entitled  to  no  weight.  It  was  a 
license  for  a  temporary  purpose,  which  appears  to  have  been 
answered,  which  would  have  excused  Drake  from  a  suit  by 
Bitter,  but  does  not  amount  to  a  grant  for  any  other  purpose 
than  was  in  the  immediate  contemplation  of  the  parties.    It  is 
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maDifest  it  was  neighborly  kiDdness  on  the  part  of  Bitter,  with- 
out the  slightest  view  of  granting  a  right  to  a  permanent  use  of 
the  water.  To  make  the  most  of  it,  it  was  a  license  during  the 
continuance  of  the  dam,  and  as  soou  as  the  dam  was  swept 
awaj,  the  license  ceased  to  exist.  To  justify  a  new  erection, 
even  for  a  temporary  purpose,  a  new  grant  or  permission  was 
necessary.  I  mean  if  the  effect  was  to  swell  the  water  on  the 
land  of  Bitter.  In  Berick  v.  Eerr^  the  distinction  is  taken  be- 
tween the  cases,  where  the  object  to  be  accomplished  is  tem- 
porary, and  where  it  is  permanent.  Permission  to  use  water 
for  a  mill,  or  anything  else  that  was  viewed  by  the  parties  as  a 
permanent  erection,  will  be  of  unlimited  duratioo,  and  surviTe 
the  erection  itself,  if  it  should  be  destroyed  or  fall  into  a  state 
of  dilapidation.  But  it  is  otherwise  where  the  object  to  be 
accomplished  is  temporary.  And  the  court  then  instance  a 
saw-mill  as  a  temporary  erection,  14  Serg.  &  Bawle,  267  [16  Am. 
Dec.  497].  No  person  can  avoid  seeing  that  it  was  not 
withiu  t)ie  compreheusion  of  either  of  the  parties,  that  Bitter  had 
made  a  grant  to  Drake  of  a  right  to  a  permanent  use  of  the 
water.  It  was  a  temporary  use  that  was  intended  to  be  con- 
ferred, and  for  a  particular  purpose,  and  it  would  be  the  height 
of  injustice  to  extend  that  to  any  other  purpose  than  that  in- 
tended by  them.  On  the  trial  it  was  contended:  first,  that  James 
Hepburn  was  bound  to  give  McDowell  notice,  and  that  the 
notice  which  was  given  was  insufficient.  If  McDowell  stood  in 
the  situation  of  a  man  totally  uninformed  and  ignorant  of  his 
rights,  it  would  be  the  duty  of  Hepburn  to  put  him  on  his 
guard.  He,  however,  was  acquainted  or  ought  to  have  been, 
with  his  own  and  his  neighbor's  lines,  and  was  well  aware,  or 
ought  to  have  been,  with  the  effect  of  the  dam.  He,  at  least, 
was  as  well  acquainted  with  those  matters  as  Hepburn  could 
be.  He  acts  then  at  his  own  peril,  and  if  under  such  circum- 
stances he  swells  on  his  neighbor,  he  must  answer  for  the  con- 
sequences. Notice  is  required  to  a  man  who  acts  bonajide^  not 
to  him  who  willfully  and  obstinately  persists  in  using  that  to 
which  he  has  no  title,  or  pretense  of  title,  without  giving  or 
offering  compensation  for  its  use. 

It  may  be  asked,  why  give  McDowell  notice  ?  Was  he  igno- 
rant of  his  own  or  his  neighbor's  lines,  or  the  effect  which  his 
dam  would  produce?  That  is  not  pretended;  or,  if  he  was 
i^orant,  it  was  because  he  would  not  take  ordinary  pains  to 

inform  himself.     It  was  his  duty  to  obtain  the  neoessaiy  in* 

»    I  ■  11  .   I    ...       I  ■      II  - 
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formation,  and  as  a  just  man,  Le  should  have  obtained  the  per- 
mission of  Hepburn  to  swell  the  water  beyond  his  liues.     It  is,  ia 
the  opinioiTof  the  court,  no  answer  to  say  that  Fishing  creek 
vtna  a  public  highway,  and  that  the  injury  done  to  Hepburn  was 
trifling;  and  to  apply  the  maxim,  de  mitiimia  uon  curat  lex.    He 
Las  swelled,  for  his  own  purpose,  and  to  his  great  advantage, 
on  the  soil  of  his  neighbor;  and  there  is  that  special  damage 
which  the  law  contemplates.    It,  in  its  consequences,  lessens 
the  value  of  Hepburn's  mill,   and  without  determining  the 
point,  it  may  be  matter  well  worthy  of  inquiry,  whether  the 
jneasore  of  damages  be  not  the  benefit  derived  from  the  erection 
to  McDo welly  rather  than  the  special  damages  of  the  plaintiff. 
Although  Fishing  creek  be  a  public  highway,  it  is  an  easement 
merely;  the  right  of  soil  remains  in  the  owners  of  the  adjoining 
property.    But,  even  if  notice  was  necessary,  and  it  would  be 
strange  if  a  man  was  bound  to  give  another  notice  not  to  violate 
the  law,  the  plaintiff  has  done  allihat  was  required.     Hepburn 
gave  a  power  of  attorney  to  Hopkins  for  the  special  purpose. 
Hopkins  informs  us  he  went  three  times,  and  could  not  find 
them.     He  then  went  to  Andrew  Shreiner,  who  was  McDowell's 
contractor,  and  gave  him  notice  not  to  build  the  dam.     Shreiner 
said   he  cared  nothing  about  it,  that  McDowell  and  Milland 
were  bound  to  indemnify  him,  and  he  would  go  on  and  put  up 
the  dam.    If  notice  be  necessary  to  persons  who  are  engaged  in 
a  work  with  a  full  knowledge^  or  who  may  have  knowledge  that 
it  will  prove  a  nuisance,  notice  to  one  is  notice  to  all.     They 
are  engaged  in  a  joint  act,  the  consequences  are  visited  on  all, 
they  are  affected  by  the  acts  of  all;  and  even  if  Shreiner  should 
have  omitted  to  inform  McDowell  and  Milland,  which  is  highly 
improbable,  it  would  make  no  difference.     Hepburn,  by  his  at- 
torney, has  done  all  the  law  requires,  and  shall  not  be  answer- 
able for  the  omissions  of  McDowell's  and  Milland's  contractor. 
New  trial  awarded. 


CrrED  m  Carr  v.  Wallace,  7  Watts,  301,  and  in  Miller  v.  Creaaon,  5  W.  & 
S.  302,  on  the  ground  that  a  person  who  permits  another  to  spend  money  on 
his  land  without  making  known  his  chum,  is  estopped  from  subsequently 
asserting  it  as  against  such  person.  Also  in  UiU  v.  EpU^y,  31  Pa.  St.  334; 
Kay  V.  Pa,  R.  Co,,  05  Id.  273.  Cited  in  CommoniveaUh  v.  JloUz,  10  Id.  531» 
on  the  point,  that  if  a  person  is  ignorant  of  his  claim,  he  is  not  estopped:  See 
Kniser^s  Appeal,  69  Id.  200;  M&rr'vton  v.  Caldwll,  17  Am.  Deo.  84. 

LicsKSE. — ^Rights  acquired  by  parol  See  note  to  liiebT  ▼.  Kelly,  10  Am. 
Dec  40,  for  a  full  statement  of  the  law  on  this  subject 


680  OiUY  i;.  H0LD6HIP.  pPenn 

GbaY  V.  HoiiDSHIP. 

(IT  SSBOSAMT  h  BxwiM,  4UL] 

FDDnyptB    What  Ax& — ^A  copper  kettle  or  boiler  in  a  brawhooM  it  pvt  ol 
the  freehold,  end  sabject  to  the  «»^*»"«»^*  lien  Uw. 

AvpXAL  from  a  jadgment  of  the  circait  court  of  Alleglieny 
county.    Aflsompeit.    The  opinion  states  the  case. 

Burke  and  Selden,  for  plaintiff  in  error. 

Fetterman  and  Baldwin^  oonira. 

Bj  Conrt,  Smith,  J.  The  declaration  is  in  assumpsit,  and 
contains  the  usual  money  counts,  with  a  special  count  for  the 
use  and  occupation  of  two  houses  in  Pitt  township,  and  for  the 
use  of  a  copper  boiler  in  a  brewery.  The  cause  was  tried  at 
the  last  circuit  court  for  this  county,  on  the  thirtieth  of  August, 
1828,  before  Justice  Huston,  when  a  verdict  and  judgment 
were  rendered  for  the  defeiidant.  A  motion  for  a  new  trial 
being  made  and  overruled,  the  plaintiff  thereupon  appealed. 

It  appeared  in  evidence  that  in  the  year  1822,  a  Mr. 
Ch»nough  had  issued  a  landlord's  warrant  for  arrears  of 
ground  rent  due  from  certain  premises,  situate  in  Pitt  town- 
ship, on  which  there  were  several  buildings,  at  that  time  occu- 
pied as  a  brewery.  Under  this  warrant,  the  bailiff  of  Grenough 
levied  on  a  brew-kettle,  or  copper  boiler,  set  up  in  the 
brewexy,  and  fixed  in  its  proper  place.  The  bailiff  loosened 
it,  ard  took  it  out  of  its  place,  and  moved  it  to  the  door  of  the 
brewery,  out  of  which  it  could  not  be  taken.  The  representa- 
tives of  Bobert  Graham,  deceased,  holding  the  premises  under 
a  certain  deed  (called,  and  well  understood  here,  by  the  name 
of  a  perpetual  lease),  had  rented  them  to  Andrew  Scott,  who, 
at  the  time  of  Grenough's  warrant,  was  in  possession.  The 
administrator  having  borrowed  two  hundred  dollars  from  James 
Gray,  the  plaintiff,  with  that  money  paid  the  rent  aforesaid, 
and  redeemed  the  brew-kettle,  pledging  it  to  James  Gray  for 
the  money  so  borrowed,  and  agreeing  that  it  should  be  his  if 
the  same  were  not  refunded  within  sixty  days.  The  money  was 
not  repaid,  and  both  the  administrator  and  the  plaintiff  regarded 
the  kettle,  after  the  expiration  of  the  sixty  days,  as  the  prop- 
erty of  the  latter.  The  plaintiff  accordingly  hired  it  to  Scott, 
who  agreed  to  pay  him  for  its  use.  It  was  also  proved  that  the 
first  building  on  the  premises  had  been  erected  many  yean 
ago,  and  used  for  a  distillery;  that  an  addition  was  buUt  in 
1816  or  1817,  and  that  the  brew-kettle  in  controversy  was  mano- 
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factored  and  fixed  in  the  additional  building  in  the  year  1819, 
for  a  breweiy.  It  was  farther  proved  that  the  business  ot 
brewing  could  not  be  carried  on  without  a  brew-kettle  or  boiler, 
and  is  so  essential,  indeed,  that  a  brewery  would  be  worth 
nothing  without  one. 

On  the  tenth  of  May,  1820,  Henry  Holdship,  the  defendant, 
filed  a  mechanics'  lien  against  the  former  owners,  Caldwell  8l 
Co.,  upon  the  premises  in  question,  for  three  thousand  dol- 
lars,  issued  a  gcire  facias  thereon,  and  obtained  judgment  for 
one  thousand  eight  hundred  and  seventy -three  dollars  and 
eighty-five  cents,  on  which  ajierifacias  was  levied  on  the  prop* 
erty  where  the  brewery  stood,  with  the  appurtenances.  The 
property  was  condemned,  sold,  and  bought  by  Henry  Hold- 
ship,  who  claims  the  copper  kettle  or  boiler,  the  value  of 
which  is  the  object  of  this  suit 

Although  the  plaintiff  assigned  four  reasons  for  a  new  trial, 
two  questions  only  have  been  raised  on  the  argument,  and  need 
be  considered  in  deciding  the  case.  The  first  is,  was  the  brew- 
kettle  a  fixture  annexed  to  the  freehold,  and  so  real  estate;  or 
was  it  merely  personal  property?  In  the  time  of  Lord  Coke, 
the  general  rule  was  Uiat  whatever  was  once  annexed  to  the 
freehold  became  part  thereof,  and  could  not  be  afterwards 
separated,  but  by  him  who  was  entitled  to  the  inheritance.  To 
have  taken  it  away  would  have  been  waste  in  any  other  person. 
Ipdeed,  the  law  is  thus  laid  down  in  all  the  old,  and  recognized 
to  have  been  so  in  the  more  modern  cases.  This  rule,  however, 
has  been  relaxed,  especially  in  cases  between  landlord  and 
tenant,  and  is  made  more  favorable  to  the  latter.  Where  a 
man,  for  instance,  rents  a  house,  a  mill,  or  a  shop,  and  for  his 
own  convenience  puts  stoves  in  the  house,  or  a  packing  press, 
or  elevators  in  the  mill,  or  a  crane  and  pulley,  or  other  like 
thing  in  the  shop,  the  tenant  may  remove  any  of  the  articles 
thus  put  up  for  his  own  convenience  or  advantage.  This  I  con- 
sider well  settled.  As  to  the  full  extent  of  the  rule  in  its  ap- 
plication to  the  various  classes  of  cases  and  persons,  it  is  un- 
necessary to  give  an  opinion. 

From  the  adjudged  cases  on  the  subject,  I  think  we  are  war- 
ranted in  saying  that  everything  put  into,  and  forming  part  of 
a  building,  or  machinery  for  manufacturing  purposes,  and 
essential  to  the  manufactory,  is  part  of  the  freehold;  the  wheels 
of  a  mill,  the  stones  and  even  the  bolting  cloth,  are  parts  of  the 
mill  and  of  the  freehold,  and  can  not  be  levied  on  as  personal 
property.     If  the  law  were  otherwise,  it  would  produce  great 
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hardahips,  and  manifest  injastioe;  for  if  I  should  deTise  my 
mill  to  one  of  mj  children,  and  give  all  my  personal  property 
to  another,  woald  any  one  dream  that  the  wheels,  stones,  and 
cloths  of  the  mill  could  justly  be  taken  by  my  executors,  and 
sold  as  personal  property  ?  But,  admitting  the  law  to  be  so, 
it  is  nevertheless  contended  that  this  copper  kettle  or  boiler  is 
not  a  fixture,  because  it  was  not  placed  in  the  building  when 
it  was  erected,  was  easily  removed,  and  was,  therefore,  merely 
a  ohatteL  Several  cases  were  cited  to  support  this  position^ 
and  great  reliance  was  placed  on  the  case  in  14  Mass.  352  [Oaie 
Y.  FFanf,  7  Am.  Doc.  223],  in  which  Chief  Justice  Parker  did 
consider  three  carding  machines  in  a  wool-carding  factory  as 
personal  property. 

Upon  an  attentive  examination  of  that  case,  I  can  not  think 
that  it  essentially  resembles  the  one  under  consideration.  There 
the  carding  machines  were  not  a  necessaiy  part  of  the  mana- 
factoiy,  and  essential  to  its  operations.  Nor  were  the  three 
machines  therein  mentioned,  in  strictness,  fixtures;  for  it  clearly 
appears  that  they  stood  on  the  floor  of  the  factory  building;  thai 
they  were  not  nailed  to  the  floor,  nor  in  any  manner  attached  or 
annexed  to  the  building,  except  by  a  leather  band,  which  passed 
over  the  wheel  or  pulley,  to  give  motion  to  the  machines.  Now^ 
in  the  case  before  us,  the  boiler  was  fastened  and  fixed  in  the 
building,  and  it  is  plain  that  it  must  have  been  so,  to  be  service- 
able or  beneficial.  When  a  brewery  is  about  to  be  erected,, a 
particular  place  is  assigned  for  the  boiler,  which  is  carefully 
waUed  in,  and  is  as  necessary  to  the  brewery  as  a  chimney  to  a 
house.  All  the  witnesses  said,  that  this  copper  boiler  was  an 
essential  part  of  the  brewery,  without  which  the  business  could 
not  be  commenced  nor  carried  on.  This  boiler,  therefore,  could 
not  be  levied  on,  or  sold  as  personalty,  and  the  administrator 
of  Ghnham  could  not  lawfully  pledge  it  as  such.  The  cases 
cited  from  15  Mass.  159,  in  which  it  was  decided  that  a  dye 
kettle,  fixed  in  brickwork,  in  a  fulling  mill,  was  a  part  of  the 
realty,  and  that  from  Mason's  Bep.  459^,  in  which  Justice 
Story,  after  a  careful  review  of  all  the  cases  on  the  subject,  de- 
cided that  the  main  mill  wheel  and  gearing  of  a  factory  at- 
tached to  the  same,  and  necessary  for  its  operation,  are  fixtures 
and  real  estate,  are,  in  the  opinion  of  this  court,  decisive  of  the 
first  question. 

As  to  the  second  question,  whether  the  boiler,  if  it  wer^  m 
fixture,  being  severed  from  the  freehold,  at  the  time  of  the  sale 

1.  i*«w«tl  T.  jr.  B.  itaif  1.  Ob..  S  XiMnli  a  0.  tfft. 
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or  transfer  to  Graj,  may  not,  therefore,  be  held  under  that 
transfer,  we  deem  it  only  necessary  to  remark,  after  what  has 
been  already  stated,  that  as  it  was  not  severed  from  the  breweiy 
by  the  owner  of  the  freehold,  it  remained  part  thereof,  and 
James  Gray  could  not,  under  the  circumstances,  derive  any  ad- 
Tantage  from  that  transaction.  Besides,  the  mechanics'  lien  had 
attached  before  the  boiler  was  severed  and  before  the  transfer  to 
him.  In  Shep.  Touch.  90,  it  is  laid  down  that  **  that  which  is 
parcel  or  of  the  essence  of  a  thing,  although  at  the  time  of  the 
grant  it  be  actually  severed  from  it,  does  pass  by  the  grant  of 
the  thing  itself.  And,  therefore,  by  the  grant  of  a  mill,  the 
mill-stone  doth  pass,  although  at  the  time  of  the  grant  it  be  ao* 
tually  severed  from  the  mill.  So,  by  the  grant  of  a  house,  the 
doors,  windows,  locks,  and  keys  do  pass  as  parcel  thereof,  al- 
though at  the  time  of  the  grant  they  be  actually  severed  from 
it."  As  there  was  no  severance  here  at  any  time  before  the 
mechanics'  lien  had  completely  attached,  the  plaintiff  can  not 
hold  the  boiler  imder  the  transfer.  The  judgment  of  the  cir- 
cuit court  must  therefore  be  af&rmed. 

Ton,  J.  I  am  not  able  to  agree  entirely  with  the  rest  of  the 
court.  The  old  rules  of  the  common  law  about  annexation  to 
the  freehold  have  been  much  relaxed  in  modem  times  in  favor 
of  trade  and  manufactures.  Holdship  was  employed  to  put  up 
the  building;  therefore,  I  admit  his  lien  under  the  act  of  assem- 
bly covered  not  the  house  only,  but  the  lot  on  which  the  house 
stood.  But,  in  my  opinion,  it  did  not  affect  the  copper  boiler, 
which  was  set  up,  not  by  Holdship,  nor  at  his  expense,  but  by 
Graham,  then  owner  of  the  freehold,  and  this  some  time  after 
all  Holdup's  work  had  been  finished.  This  copper  boiler  or 
brew-kettle,  which,  by  the  way,  was  no  inconsiderable  part  of 
the  expense,  which  appears  to  have  been  set  up  in  brick  work 
in  the  middle  of  the  brewery,  was,  upon  Graham's  death,  dis- 
trained on  by  the  ground  landlord  for  arrears  of  ground  rent, 
amounting  to  two  hundred  dollars,  and  removed  from  its  place, 
but  ijot  out  of  the  building.  Upon  that,  Gray,  the  plaintiff,  by 
agreement  with  Graham's  administrator,  redeemed  the  property 
by  advancing  the  two  hundred  dollars,  the  amount  of  the  land- 
lord's demand,  stiptdating  with  the  administrator  that  he,  Gray, 
should  hold  the  copper  boiler  in  pledge  for  the  repayment  of 
his  money  so  advanced,  and  in  default  of  payment  by  a  certain 
short  day,  that  he  should  hold  the  property  absolutely.  Hold- 
ship,  the  builder  of  the  house,  not  having  been  paid  for  his 
work  and  materials,  proceeded  to  enforce  his  lien  by  adrefaciaM^ 
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under  the  act  of  assembly.  And,  on  Holdship 's  execution,  th€ 
lot  and  the  building  were  sold  by  the  sheriff.  Holdship  him- 
self became  the  purchaser,  and  under  the  purchase  he  claimt 
the  copper  boiler  as  a  fixture  annexed  to  and  passing  with  the 
freehold.  This  action  is  brought  in  consequence  of  a  special 
agreement  between  the  parties  to  tiy  their  respectiTe  rights. 
My  opinion  would  be  that  Gray's  title  is  yalid  to  secure  his 
money  advanced  and  the  interest  upon  it,  and  no  more;  and 
that  Holdship  has  no  title  at  all. 

This  is  not  a  case  of  dispute  between  co-heirs  or  oo-devisees, 
or  between  heir  and  executor,  or  a  case  of  dower  claimed  out  of 
the  brewexy,  or  a  dispute  between  tenant  for  life  and  remain- 
der-man.   I  take  it,  a  broad  distinction  has  been  established, 
and  that  as  between  mortgagee  and  mortgagor,  and  between 
landlord  and  tenant  and  all  similar  cases,  fixtures  for  manufae- 
tnring  purposes,  and  sometimes  even  for  agricultural  purposes, 
not  consolidated  with  the  waUs  nor  incorporated  with  the  free- 
hold, set  up  by  a  mortgagor  after  the  mortgage,  or  by  a  tenant 
during  his  term,  may  be  removed,  provided  it  can  be  done  leav- 
ing the  freehold  property  in  as  good  condition  as  they  found  it. 
The  present  case  seems  in  substance  to  be  that  of  a  prior  mort- 
gage, and  afterwards  on  erection  of  fixtures  by  the  mortgagor. 
If  there  is  any  difference,  that  difference  is  against  Mr.  Holdship; 
for  certain  it  is  that  a  voluntary  actual  mortgage  would  appear 
to  be  stronger  against  Graham  and  against  Graham's  adminis- 
trator than  a  mere  implied  mortgage  or  pledge  by  an  act  of  law 
to  secure  the  builder's  charges.    I  shall  only  refer,  as  shortly 
as  possible,  to  some  authorities  which  may  seem  to  justify  me 
in  dissenting  from  the  court.    Toll.  Law  of  Exec.  96,  enumerates 
the  things  which  may  be  removed  from  the  freehold,  and  names 
brewing  vcijsels,  vats  for  dyers,  and  soap-boilers'  coppers,  pro- 
vided it  can  be  done  without  injury  to  the  fabric  of  the  hoase; 
and  this  eve^i  between  heir  and  executor.    By  2  Com.  Dig.,  new 
ed.,  Biens,  B.  in  note,  the  removal  of  such  fixtures  may  be 
made  by  the  tenant  after  the  end  of  his  term.    Lord  Hardwicke 
seems  to  havu  considered  the  point  in  question  as  so  completely 
settled  eightjr  years  ago,  that  he  brings  it  in  by  way  of  illustra- 
tion of  other  cases  supposed  to  be  doubtful.     The  question 
being  whether  a  fire  engine,  set  up  for  working  a  colliery,  was 
personal  estate,  or  part  of  the  freehold;  he  says,  inier  alia: 
''But  it  has  been  insisted,  that  fixing  it  in  order  to  make  it  work, 
is  properly  an  annexation  to  the  freehold.     To  be  sure,  in  the 
old  cases,  thc3r  go  a  great  way  upon  the  annexation  to  the  free- 
hold, and  so  long  ago  as  Henry  the  Seventh's  time,  the  courts 
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of  law  constmed  eyen  a  copper  and  furnaces  to  be  part  of  the 
freehold.  Since  that  time  the  general  ground  that  courts  have 
gone  upon,  of  relaxing  the  strict  construction  of  law,  is  that  it 
is  for  the  benefit  of  the  public  to  encourage  tenants  for  life,  to 
do  what  is  adyantageous  for  the  estate  during  their  term." 
Andy  again:  '*  Coppers,  and  all  sorts  of  brewing  vessels,  cannot 
possibly  be  used  without  being  as  much  fixed  as  fire  engines, 
and  in  brew  houses  especiallj,  pipes  must  be  laid  through  the 
walls;  and  yet,  notwithstanding  this,  as  they  are  laid  for  the 
convenience  of  trade,  landlords  will  not  be  allowed  to  retain 
them."  He  observes:  "  This  is  not  a  case  between  the  ancestor 
and  heir."     Lawion  v.  Laioton,  3  Atk.  13. 

In  another  case,  where,  under  a  mortgage  of  a  brew  house, 
with  its  appurtenances,  the  utensils  for  brewing  were  claimed 
by  the  mortgagee,  the  same  chancellor  remarks:  '*  I  am  inclined 
to  think  it  was  not  the  intent  of  the  mortgagor  to  mortgage  the 
utensils;  for  there  is  some  description  generally,  of  things  in  a 
brew  house."  The  rule  as  to  fixtures,  as  between  an  heir  and  an 
executor,  is  another  thing,  etc.  How  does  it  stand  between  a 
purchaser  and  a  vendor?  ''  If  a  man  sells  a  house  where  there 
is  a  copper  or  a  brew  house,  where  there  are  utensils,  unless 
there  was  some  consideration  given  for  them,  and  a  valuation 
set  upon  them,  they  would  not  pass."  Ex  parte  Quincy,  1  Atk. 
477. 

In  the  Onion  Bank  v.  Emerson,  15  Mass.  159,  it  was  held  that 
a  kettle  in  a  fulHng  mill,  set  in  brick  work,  passed  by  a  mort- 
gage of  the  mill,  but  the  court  expressly  add :  ''Had  the  de- 
fendant, after  making  the  mortgage  deed,  put  this  kettle  into 
the  mill  we  should  have  considered  him  authorized  to  remove  it 
before  delivering  possession  to  the  plaintiffs." 

Oale  V.  Ward,  14  Mass.  856  [7  Am.  Dec.  223],  decides,  that  a 
carding  machine  in  a  wool  factory,  and  6  Johns.  5,  that  a  stone 
for  grinding  bark,  affixed  to  a  bark  mill,  were  no  parts  of  the 
freehold.  In  20  Johns.  29,  tenant  for  years  after  the  end  of 
his  term  was  permitted  to  carry  off  a  cider  mill  put  up  by  him- 
self: Cresson  v.  Stout,  17  Johns.  121  [8  Am.  Dec.  373],  appears 
to  be  in  substance  the  very  case  before  us.  It  was  a  case  of  a 
mortgage.  There  were  sundry  carding  and  spinning  machines 
and  frames.  The  court  held  that  such  of  the  frames  as  had 
been  put  up  subsequent  to  the  making  of  the  mortgage,  did  not 
pass  to  the  mortgagee.  The  case  of  PoweU  and  Wife  v.  The 
Manufacturing  Company  etc.,  3  Mason,  549,^  cited  for  the  plaint- 

1.    PoweU  T.  M.  B.  Man'/L  Co.,  8  Mason's  0.  0. 450. 
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iff,  appears  to  me  inapplicable.  Not  onlj  was  it  a  caae  of  the 
main  mill  wheel  and  gearing  of  a  factory,  bat  it  was  a  caae  of 
claim  of  dower,  and  the  fixtures  had  been  erected  by  the  hus- 
band himself:  Chddard  ▼.  Chase,  7  Mass.  432,  also  cited  by  the 
plaintiff's  counsel,  was  the  case  of  a  defendant,  who  after  his 
house  had  been  transferred  to  a  creditor  by  process  of  law,  in 
satisfaction  of  a  debt,  re-entered  and  tore  away  some  cast-iron 
stoves  from  the  chimneys;  which,  it  was  decided,  he  oould  not 
legally  do.  I  take  it,  that  in  PennsylTania,  stoves  and  grates 
are  generally  considered  personal  property,  certainly  so  as  be- 
tween landlord  and  tenant.  The  Massachusetts  case  appeals  to 
have  been  decided  on  its  own  circumstances;  for  it  was  in  proof, 
that  the  appraisers  of  the  house  included  the  stoves  in  their 
estimate  of  its  value,  and  that  was  one  of  the  reasons  given  by 
the  court  for  their  opinion.  Clearly,  the  creditor  must  have 
been  held  to  be  a  purchaser  of  the  stoves. 

Another  exception  has  been  urged  by  the  plaintiff's  connseL 
The  judge  rejected  proof  showing  that  Holdship,  in  order  to 
procure  a  condemnation  of  the  property,  appeared  before  the 
inquest  by  Mr.  Forward,  his  counsel,  and  insisted  that  the  cop- 
per boiler  in  question  was  no  part  of  the  levy,  nor  of  the  free- 
hold, and  being  merely  personal  estate,  ought  not  to  be  taken 
Into  the  valuation.  I  agree  with  my  brethren,  that  such  proof 
was  rightly  rejected.  I  dislike  this  matter  of  giving  the  argu- 
ments of  counsel  in  evidence  against  their  clients.  But,  if  in- 
stead of  an  argument  upon  the  law,  it  had  been  an  assertion  of 
a  fact,  then  I  should  hold  the  evidence  to  be  legal,  not  only  to 
show  full  notice  to  Holdship  of  Gray's  title,  but  upon  the 
principlea  established  in  the  case  Ex  parte  Quincy,  and  in  the 
Massachusetts  case  of  Ooddard  v.  Chase,  proving  a  very  material 
thing,  that  Holdship,  at  the  sheriff's  sale,  could  not  have  in- 
tended to  make  a  purchase  of  the  copper  boiler. 

Judgment  affirmed. 

Fixtures,  What  Abe—When  Ekbcted  by  Owner  or  the  Feezboldu— 
The  subject  of  fixtures  was  considered,  somewhat  briefly,  in  the  notes  to 
Holmes  V.  Tremper,  11  Am.  Dec.  238,  and  to  Hunt  v.  MuUanphp^  U  Id.  dOa 
The  first-named  note  was  devoted  to  the  discussion  of  the  question,  when,  or 
within  what  time,  a  tenant  must  exercise  the  right  to  remove  his  fixtures,  or 
be  precluded  from  asserting  his  chiim  to  them.  In  the  note  to  the  latter  case, 
we  did  little  more  than  to  quote  the  language  of  Bartley,  0.  J.,  in  delivering 
the  opinion  of  the  court,  in  Tenf  v.  HewiU,  1  Ohio  St.  511,  and  to  cite  a  few 
decisions  which  were  supposed  to  afford  illustrations  of  the  application  of  the 
tests  prescribed  by  Judge  Hartley. 

There  is  an  immense  mass  of  law-learning  upon  the  subject  of  "fixture^'* 
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and  in  £act  the  question,  whether  the  subject-matter  of  litigation  is  or  is  not 
a  fixture,  arises  in  such  a  variety  of  forms,  and  the  decision  thereof  depends 
so  hugely  upon  some  peculiar  circumstance  of  each  case,  that  in  attempting 
to  gain  light  from  the  authorities  found  in  the  reports,  great  caution  must  be 
exercised  to  avoid  being  led  into  confusion.  And,  again,  the  rapid  evolution 
of  a  progressive  civilization,  the  constantly-increasing  wants  of  man,  and  the 
never-ending  discoveries  and  inventions  of  things  of  utility  which  rapidly 
pass  into  the  category  of  articles  of  necessity,  throw  around  us  new  conditions 
daily,  and  render  it  necessary  to  scan  each  decision  carefully  and  view  it  by 
the  lights  under  which  it  was  written  before  accepting  as  the  law  of  to-day 
what  was  the  law  at  some  former  date.  The  relations  existing  between  the 
litigants  are  important  under  this  branch  of  the  law,  for,  what  might,  as  be- 
tween landlord  and  tenant,  be  very  clearly  personalty,  may,  as  between  exec- 
utor and  heir,  mortgagor  and  mortgagee,  or  vendor  and  vendee,  be  quite  as 
clearly  a  part  of  the  realty. 

It  must  necessarily  happen  that,  in  the  progress  of  time,  the  things  em- 
braced within  the  term  '*  movable  fixtures,"  must,  with  respect  to  one  class 
of  litigants,  be  constantly  increasing,  and  with  respect  to  another  class  of 
litigants,  be  as  constantly  decreasing  in  magnitude  and  variety.  Thus,  for 
the  encouragement  of  trade  and  manufactures,  and  for  other  laudable  objects, 
the  law  has  been,  and  no  doubt  will  continue  to  be  modified  in  favor  of  per- 
sons holding  real  property  by  a  leasehold  estate.  On  the  other  hand,  many 
things  are  now  annexed  to  realty  by  the  owner  thereof,  and  intended  by  him 
to  be  a  permanent  accession  thereto,  which,  but  a  few  years  ago,  either  did 
not  exist,  or  were  but  rarely  used  in  connection  with,  and  as  a  part  of,  real 
property.  In  this  note,  we  shall  not  undertake  to  treat,  unless  incidentally, 
of  the  law  of  fixtures  applicable  to  the  relation  of  landlord  and  tenant.  What 
we  shall  say  must  be  understood  as  having  reference  to  the  law  as  it  will  be 
applied  in  determining  the  right  to  remove  fixtures  erected  by  one  whose 
claims  are  not  so  indulgently  treated  as  are  those  of  a  tenant  seeking,  as 
against  his  landlord,  to  remove  improvements  made  by  him  during  the  con- 
tinuance of  his  lease. 

Ck>urts  have  striven  to  lay  down  some  general  rule  by  which  the  facts  of 
each  case  might  be  tested  and  the  conclusion  clearly  derived,  whether  a  par- 
ticular thing  under  certain  circumstances  constituted  a  part  of  the  realty  or 
not,  but  no  satisfactory  rule  has  been  devised,  and,  we  apprehend,  never  will 
be,  owing  to  the  difficulties  inherent  in  the  nature  of  the  property  itself. 
And  this  natural  difficulty  leads  to  a  very  considerable  real,  and  much  greater 
apparent  conflict  of  decisions.  For  instance,  in  one  case  a  steam  engine, 
under  certain  circumstances,  is  held  to  be  a  part  of  the  realty,  and  in  another 
case,  scarcely  distinguishable  in  the  facts,  it  is  declared  to  be  personalty. 
Much  of  this  conflict  is  undoubtedly  more  apparent  than  real,  and  arises  from 
the  fact,  that  a  particular  circumstance,  which  seems  trivial  to  one  mind,  is 
of  controlling  importance  in  the  estimation  of  another.  The  courts  have,  how- 
ever, established  general  rules,  which  will  materially  aid  in  determining  any 
given  case. 

One  of  the  rules  most  frequently  referred  to,  relates  to  the  physical  annex- 
ation of  a  chattel  to  the  realty  in  such  a  manner  that  it  can  not  be  detached 
without  injury  to  the  inheritance.  Whether  this  physical  annexation  has 
taken  place  in  a  given  case,  is  necessarily  a  question  of  fact  upon  which  differ- 
ent juries  might  return  inconsistent  verdicts.  But  we  apprehend  that  this 
question  must  usually  arise  in  controversies  between  landlord  and  tenant,  in 
which  the  former  insists  that  the  latter  has  so  incorporated  some  chattel  into 
the  leased  premises  that  it  has  become  an  inseparable  part  thereof.    But,  as  be« 
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tween  vendor  and  vendee,  mortgagor  and  mortgagee,  heir  and  execntor»  the  oon- 
troversy  niraally  does  not  require  the  determination  of  the  qneetiony  whether  tbe 
property  in  dispute  has  been  physically  annexed  so  that  it  can  not  be  detached 
without  injury  to  the  freehold.  The  question  in  these  controversies  store 
frequently  than  otherwise  relates  to  the  appropriation  of  certain  propeity  io 
such  a  use  in  connection  with  the  realty,  as  to  indicate  an  intention  on  the 
part  of  the  person  making  the  appropriation,  he  being  at  that  time  the  owner 
both  of  the  realty  and  of  the  property  in  dispute,  that  the  property  should 
thereafter  be  used  as  a  part  of  the  realty  for  the  better  and  more  convenient 
enjoyment  thereof.  It  is  true  that  some  cases  are  not  altogether  in  harmony 
with  this  view,  and  perhaps  tend  to  sustain  the  old  idea,  that  an  actual  phya^ 
ical  annexation  must  be  shown. 

In  the  case  of  Peck  v.  Batehelder,  40  Yt.  233,  it  appeared  that  the  de^ 
f endant,  being  the  owner  of  a  certain  house  and  lot,  conveyed  the  same  to  the 
plaintiff.  The  defendant,  while  such  owner,  made  some  double  windows,  and 
fitted  them  to  the  windows  inside  of  the  house,  where  they  remained  for  some 
time,  when  they  were  taken  down  and  set  away.  He  made  them  expressly 
for  the  house,  but  had  never  fastened  them  in  in  any  manner.  He  also  had 
certain  blinds  made  for  the  house.  These  were  taken  from  the  shop  and  set 
up  by  or  near  the  windows  in  which  they  were  intended  to  be  used,  but  weira 
never  fitted  to  or  put  on  those  windows.  When  he  contemplated  a  sale  of 
his  place,  he  did  not  intend  to  sell  these  double  windows  or  blinds,  and, 
therefore,  secreted  them  all,  so  that  the  purchaser  never  knew  of  their  exist- 
ence until  after  he  had  made  his  purchase  and  taken  possession  under  it.  The 
purchaser  having  brought  an  action  of  trover  to  recover  for  the  property,  and 
the  case  having  been  taken  to  the  supreme  court  on  appeal,  the  opinion  of 
that  court  was  delivered  by  Wilson,  J.,  as  follows:  "The  only  question  in 
this  case  is,  whether  the  title  to  the  property,  described  in  the  plaintiff's 
declaration,  passed  to  him  by  the  defendant's  deed  of  April  29,  1865.  In 
order  to  entitle  the  plaintiff  to  recover,  it  was  incumbent  on  him  to  show  that 
the  windows  or  blinds  had  become  and  were  a  part  of  the  building  conveyed 
to  him  by  the  defendant.  The  report  of  the  referee  finds  that  the  blinds  were 
never  in  any  manner  attached  to  the  building  or  windows,  or  even  fitted  to 
them.  In  regard  to  the  windows,  it  appears  they  were  made  for  the  honae, 
fitted  to  its  window  casings,  and  set  up  on  the  inside  of  the  windows  belan|^ 
ing  to  the  house,  where  they  remained  a  short  time,  and  previous  to  the  sale 
of  the  house  the  defendant  took  them  down  and  put  them  away.  They  weiB 
never  nailed  or  fastened  in,  and  no  preparations  had  been  made  to  fasten  them 
to  the  house.  It  appears  the  defendant  owned  the  blinds  and  windows  in 
question  at^the  time  he  conveyed  the  house  to  the  plaintiff;  and  if  they  had 
become,  and  were  at  that  time,  a  part  of  the  house  conveyed,  the  fact  that 
the  defendant  secreted  them  previous  to  the  conveyance,  or  that  the  plaintiff 
had,  at  the  tim^  of  the  conveyance,  no  knowledge  of  their  existence,  would 
not  defeat  the  plaintiff's  right  to  the  property.  In  the  construction  of  a  boild- 
ing,  its  doors,  windows,  blinds,  shutters,  etc,  become  a  part  of  the  building 
and  the  manner  of  annexation  is  of  no  particular  importance.  There  must 
be  actual  or  constructive  annexation  in  order  to  make  them  a  part  of  the 
building. 

"At  the  time  the  defendant  conveyed  to  the  plaintiff,  the  building  had  in  it 
all  the  windows  it  was  constructed  with  or  for,  and  the  mere  fact  that  the 
defendant  had  made  some  sash,  painted  them,  and  set  glass  in  them,  intend- 
ing to  use  them  at  some  future  time,  in  the  construction  of  double  windows 
for  the  house,  does  not  constitute  even  oonstructiTd  annexation.    In  order  ta 
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make  each  windovs  a  part  of  the  realty,  they  must  have  been  so  axmezed  or 
attached  to,  or  uaed  upon  the  baiiding,  as  to  indicate  that  the  owner  in- 
tended, by  each  annexation  or  use,  to  make  them  a  part  of  the  building.  The 
window  frames  and  casings  of  the  house  were  not  constructed  for  double  win- 
<lows,  and  the  referee  has  not  found  that  the  defendant  had  prepared  even 
the  ordinary  stops  by  which  double  windows  could  have  been  permanently 
attached  to  the  house,  or  securely  kept  in  place.  It  is  evident,  from  the 
manner  in  which  these  windows  were  put  in,  that  if  they  had  been  taken  oat 
and  put  back  a  few  times,  they  would  have  become  loose  and  have  fallen 
^}S,  unless  they  had  been  in  some  way  fastened  to  the  building.  The  very 
manner  in  which  the  defendant  put  these  windows  in,  and  temporarily  used 
them,  shows  that  he  did  not  intend,  by  such  act  or  use,  to  make  them  a  part 
of  the  bnilding.  The  referee  finds  the  defendant  did  not  intend  these  win- 
dows or  blinds  should  pass  with  the  boose.  The  plaintiff,  in  the  purchase  of 
the  boose,  was  not  deceived  in  respect  to  the  windows  or  blinds.  There  was 
nothing  open  the  house  or  windows  attached  to  it  indicating  that  double 
windows  or  blinds  had  been  attached  to  the  building,  or  that  such  windows 
or  blinds  belonged  to  the  house.  The  plaintiff  at  the  time  of  the  convey- 
4Uioe,  had  no  knowledge  or  information  that  double  windows  or  blinds  had 
lieen  attached  to  the  building,  or  made  for  that  purpose;  there  is,  therefore, 
no  ground  to  claim  that  the  price  paid  for  the  property  was  in  any  way  af- 
fected in  faith  of  double  windows  or  blinds.  We  are  of  opinion  that  the  win- 
dows and  blinds  for  which  the  plaintiff  claims  to  recover,  were  never  so  at- 
tached to  the  house  as  to  become  a  part  of  the  realty,  and  they  did  not  pass 
to  the  plaintiff  by  the  deed  of  the  house." 

We  doubt  whether  this  decision  can  be  reconciled  with  itself,  or  safely  re< 
lied  open  as  an  authority  to  overthrow  or  to  establish  any  legal  principle 
whatsoever.  The  statement  of  facts  shows  that  the  double  windows  in  con- 
troversy were  made  for  the  owner  of  the  freehold,  and  were  expressly  con- 
atrocted  for,  and  adapted  to,  the  windows  in  his  house;  that  they  were  actu* 
ally  put  in  place  and  used  until  the  termination  of  that  season  of  the  year  in 
which  their  ose  was  desirable;  that  he  had  at  the  time  of  fitting  in  these  dou- 
ble windows  no  intention  of  selling  or  removing  from  the  property,  nor  of  ap« 
propriating  them  to  the  use  of  any  other  premises.  The  only  act  of  annexa- 
tion, usual  or  proper  in  the  case  of  such  double  windows,  which  was  omitted 
by  the  proprietor  in  this  instance,  was  the  inserting  in  the  original  window 
frames  or  casings  of  such  hooks  and  eyes  as  would  better  secure  the  double 
windows  in  their  places.  But  these  hooks  and  eyes,  if  inserted,  would  in  no 
manner  interfere  with  the  removal  of  the  double  windows,  or  cause  such  re- 
moval to  operate  as  a  destruction  of  any  part  of  the  freehold;  and  their  ab- 
aence  appears,  from  all  the  facts  of  the  case,  to  be  more  justly  attributable  to 
the  neglect  or  improvidence  of  the  proprietor  than  to  any  existing  intent  on 
bis  part  to  make  a  mere  temporary  use  of  the  articles  in  question  as  a  part  of 
bis  dwelling.  The  supreme  court  took  the  pains  to  state  that  if  the  windows 
had  become  a  part  of  the  house  conveyed,  their  secretion  previous  to  the  con- 
veyance, and  the  purchaser's  consequent  ignorance  of  their  existence,  woold 
not  defeat  his  right  of  recovery;  but  the  same  courts  in  a  subsequent  part  of 
its  opinion,  so  strongly  emphasizes  the  fact  that  the  purchaser  was  not  de* 
•oeived  when  making  his  purchase,  that  we  incline  to  the  view  that  the  re- 
moval and  secreting  of  the  property  must  have  been  treated  as  of  controlling 
importance  in  the  minds  of  the  judges.  As  a  matter  of  law,  the  court  oon« 
cedes  that  the  doors,  windows,  blinds»  shutters,  etc.,  in  each  boilding  are  a 
A.M.  J>so.  Toi..  xyn— 4A 
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part  thereof,  and  that  "the  manner  of  their  annexation  is  of  no  particalar 
importance,"  and  that  snch  annexation  may  be  either  actual  or  constmctiTeL 

The  comparatively  recent  case  of  Brown  v.  LUUe^  6  Not.  244,  is  sometimes 
referred  to  as  supporting  the  doctrine  that  a  chattel  does  not  become  a  part  of 
the  realty,  unless  so  attached  thereto  that  it  can  not  be  removed  withoat  in- 
jury to  the  freehold;  but  in  this  case  the  property  in  controversy  was  a  aaw- 
miU,  and  though  both  costly  and  cumbrous,  it  belonged  to  a  claas  of  property 
that,  according  to  the  custom  of  the  country,  was  frequently  removed  from 
one  neighborhood  to  another.  It  wa8»  moreover,  constructed  upon  the  lands 
of  the  United  States,  under  such  circumstances  as  preclude  the  possibility  of 
its  constructor's  ever  having  entertained  any  intention  of  making  it  a  part  of 
the  real  estate,  or  permanently  using  it  in  the  place  where  it  was  erected. 
After  its  erection,  the  land  on  which  it  stood  was  purchased  of  the  United 
States,  and  under  this  purchase  it  was  claimed  that  the  patentee  of  the  gov- 
ernment had  obtained  the  title  to  the  saw-mill,  as  against  the  person  by  whom 
it  was  erected.  This  claim  was  denied  by  the  supreme  court  of  the  ati^  Ita 
decision  may  be  maintained  on  the  ground  that  the  mill  was  not  erected  by 
the  owner  of  the  freehold,  nor  with  any  intent  to  make  anypennanent  aooes- 
sion  thereto.  On  like  grounds  we  apprehend  that  the  decision  of  the  supcamo 
court  of  Ohio,  in  the  case  of  Wagntr  v.  Cleveland^  etc  J?.  B,  Co,^  22  Ohio  St. 
563;  10  Am.  Bep.  77<^  to  the  effect  that  stone  piers  and  abutments  for  a  bridgs 
built  by  a  railroad  oompaoy  upon  lands  over  which  it  had  acquired  a  right  of 
way,  did  not,  on  the  subsequent  abandonment  of  its  road,  pass  to  the  land* 
owner  as  fixtures. 

It  ii  usually  said  that  the  right  to  retain  property  as  annexed  to  the  soil^ 
prevails  with  the  utmost  rigor  in  favor  of  the  heir  of  the  party  ™*^""g  the 
annexation,  in  a  contest  in  which  the  executor  seeks  to  recover  the  property 
as  personalty:  1  Schouler  on  Personal  Property,  141;  Colegrave  v.  DkuSamtos, 
2B.  ftOress.  IQiFiaherr.  Dixon,  12 GL & F.  312; 9  Jur. 883.  Butwedonbt 
whether  this  be  altogether  correct;  for  we  think  that  the  law  has  been  at 
least  as  favorably  construed  in  favor  of  mortgagees  as  of  heirs:  CUmie  ▼. 
Wood,  L.  R.,  4  Exch.  Gases,  328;  In  re  Rkhards,  4  Lu  R.  Oh.  630;  Longboi' 
torn  V.  Berry,  L.  B.,  6  Q.  K  123;  Holland  ▼.  Hodgson,  7  O.  P.  Exoh.  328;  41 
L.  J.  G.  P.  (N.  S.)  146;  20  W.  R.  990. 

Whether  the  controversy  arises  out  of  a  claim  interposed  by  the  heir,  vendee» 
or  mortgagee  of  the  owner  of  the  fee,  we  think  is,  in  most  cases,  immaterial. 
The  true  test,  we  apprehend,  in  either  of  such  cases,  is  this:  Was  the  prop- 
erty in  controversy  made  a  part  of  the  freehold  for  the  enjoyment  of  the  in- 
heritance?  To  make  it  a  part  of  the  freehold,  there  need  not  be  any  physieat 
annexation;  the  property  may  be  attached  with  screws  or  hinges  in  snch  a 
manner  that  its  removal  will  work  no  injury  to  the  inheritance;  or  it  may  be 
that  it  is  retained  in  its  place  solely  by  the  laws  of  gravitation.  Thus,  fenc> 
ing  material  accidentally  or  temporarily  detached,  after  having  been  used  as 
a  part  of  a  fence:  Ooodridh  v.  Jonee^  2  Hill,  142;  or  placed  along  the  line  of  a 
comtemplated  fence,  but  not  yet  used,  because  the  construction  of  the  fence 
is  not  completed,  has  been  adjudged  to  be  real  estate:  Conklin  v.  Parsoiu,  1 
Ohandler,  240;  and  so  has  manure  produced  upon  a  farm,  even  as  against  the 
tenant  thereof:  KiUrtdge  v.  Woode,  3  N.  H.  503  [14  Am.  Dec.  393];  Chase  v. 
Wingctie,  6  Beporter,  749,  and  the  note  thereto.  In  the  case  of  Lavion 
▼.  Salmon^  1  H.  Bla.  259,  n.,  salt-psjis,  in  use  in  certain  salt  works,  were  the 
property  in  controversy.  It  was  admitted  that  the  pans  were,  in  fact,  remov- 
able without  any  damage  either  to  themselves  or  the  building  in  which  they 
were  placed.     They  were,  nevertheless,  held  to  be  real  estate,  because  the 
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inheriiance  could  not  be  enjoyed  without  them,  and  the  owner  must  huve 
erected  them  for  the  benefit  of  the  inheritance.  Following  the  principle  de- 
dacible  from  this  case,  the  courts  have  repeatedly  determined  that  when  a 
building  is  fitted  up  as  a  manufactory  by  the  owner  of  the  fee,  the  machinery 
placed  therein,  and  essential  to  the  manufactory,  becomes  a  part  of  the  realty, 
and,  therefore,  passes  to  the  grantee  or  heir  of  the  owner:  Oreen  v.  PhUlipSp 
26  Orati.  572;  22  Am.  Bep.  323;  0.  If.  M.  Co,  v.  Hawley,  44  la.  57;  24  Am. 
Bep.  719;  Farrar  v.  StackpoU,  6  Greenl.  154;  The  Queen  v.  InhahUanU  </ 
PariA  of  Lte^  L.  R.,  1  Q.  B.  241;  14  W.  B.  311;  Hubbard  v.  Bagshaw,  4  Sim. 
326;  LongboUom  ▼.  Berry,  L.  B.,  5  Q.  B.  123.  If  a  part  of  a  machine  is  an 
inemovable  fixture,  another  essential  part  thereof,  though  movable  without  any 
damage  to  the  frtehold,  must  also  be  treated  as  realty:  McUher  v.  Fraser,  2 
Kay  ft  J.  636;  2  Jur.  N.  8.  900;  25  L.  J.  Ch.  361.  Fixtures  which  would  bo 
removable  by  a  tenant^  when  annexed  to  the  freehold  by  its  owner  for  per- 
manent use,  become  a  part  thereof.  Hence,  when  the  owner  of  premises  on 
which  he  carried  on  business  as  an  innkeeper,  brewer  and  bath-house  proprie- 
tor, placed  in  the  buildings  a  steam  engine,  boiler,  hay-cutter,  malt  mill, 
oom-crnsher  and  grinding-stones,  in  such  a  manner  that  all  could  be  removed 
without  injury  to  the  buildings,  all  these  articles  were  held  to  have  thus  been 
oonTerted  into  realty,  because  the  circumstances  showed  that  the  proprietor 
intended  to  use  them  permanently  as  a  part  of  the  property:  WahMsley  ▼• 
MUne,  7  C.  B.  N.  a  115;  6  Jur.  N.  a  125;  29  L.  J.  C  P.  97;  1  L.  T.  N.  8. 
92;  and  this  decision  seems  to  be  in  harmony  with  McMillan  v.  Fish,  6  Be- 
pofier,  661;  HiU  v.  National  Bank,  8  Id.  577;  97  U.  S.  450;  McConneU  v. 
Blood,  123  Mass.  47;  Mother  v.  Fraeer,  2  Kay  &  J.  526;  2  Jur.  K.  S.  900;  25 
L.  J.  Ch.  361;  Jenkins  ▼.  Qethmg,  2  Johns.  &  H.  520;  Wynne  v.  Ingleby,  1  D. 
ft  B.  247;  5  B.  ft  A.  625;  Meig'e  Appeal,  62  Pa.  St.  28;  1  Am.  Bep.  372:  Stock- 
well  ▼.  Campbell,  39  Conn.  362;  12  Am.  Bep.  393;  Hutehkimn  v.  Kay,  23  Bear. 
41Z',ExparU  ReynaU,  2  M.  D.  ft  De  G.  443;  Ex  parte  Montgomery  and  Bri§- 
tow,  4  Ir.  Ch.  Bep.  N.  S.  520;  Boyd  v.  Shorrock,  16  W.  B.  102;  Lu  B.,  5  £4 
72;  ffoUand  ▼.  Hodgoon,  L.  B.,  7  C.  P.  328;  41  L.  J.  C.  P.  N.  &  146;  20  W. 
B.  990.  Mr.  Justice  Blackburn,  in  the  last  named  case,  after  reviewing  the 
prior  English  adjudications,  said:  "Now,  all  these  cases  seem  authorities  for 
this  principle,  that  where  an  article  is  affixed  by  the  owner  of  the  fee,  though 
only  affixed  by  bolts  and  screws,  it  is  to  be  considered  as  part  of  the  land,  at 
all  events  where  the  object  of  setting  up  the  article  is  to  enhance  the  value  of 
the  premises  to  which  it  is  annexed,  for  the  purposes  to  which  these  prem- 
ises are  applied."  Hence,  a  threshing-machine  fixed  in  a  bam  by  means  of 
screws  and  bolts:  Wiltshear  v.  Cottrell,  1  E.  ft  B.  674;  a  bell  hung  upon  a 
frame,  and  fastened  to  it  by  a  hasp,  the  frame  being  nailed  to  the  cupola  of  a 
bam:  Weston  v.  Weston,  102  Mass.  514;  and  tapestry,  pictures  in  panels, 
frames  filled  with  satin,  and  attached  to  the  walls,  statues,  figures,  vases,  and 
stone  garden-seats  have  been  held  to  be  a  part  of  the  realty:  D*Eyneourt  v. 
Gregory,  L.  B.,  5  Eq.  Cas.  382;  36  L.  J.  Ch.  107;  15  W.  B.  186. 

Gas  FiXTiTRBS  consisting  of  burners,  brackets,  chandeliers,  etc.,  are  now 
in  common  use  in  every  city  in  which  the  number  of  inhabitants  justifies  thA 
erection  and  maintenance  of  gas  works.  These  fixtures  are  generally,  and 
perhaps  universally,  attached  to  gas  pipes,  and  held  in  place  by  means  of 
■crewsy  and  they  may  be  detached,  by  unscrewing  them,  without  working 
ai^y  injury  to,  or  any  destruction  of  any  part  of  the  building  or  premises  to 
which  they  are  attached.  It  has  been  claimed  that  gas  fixtures  ought,  in  all 
cases,  to  be  deemed  personalty  because  they  have  superseded  lamps  and 
candles,  which  could  never  be  anything  but  chattels.    This  claim,  if  main- 
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tatnable  in  principle,  ought  to  extend  to  water  pipes  and  hydmnts, 
they  haTe  merely  snpplanted  pitchen  and  bncketo,  and  to  dweIling-hoaBea» 
iMcaose  they  only  supply  the  place  of  the  tenta  which  the  first  families  ol 
men  moved  from  place  to  place,  and  which  were  never  designed  to  be  affixed 
to  the  soil,  or  to  remain  permanently  in  any  one  neighborhood.  Gas  lighting 
was  said,  in  one  case,  to  be  a  necessary  part  of  a  mill:  HuUhinrnm  v.  Kay^  23 
Beav.  413.  In  many  instances,  gas  fixtores  are  jnst  as  essentially  a  part  of 
the  freehold  as  are  the  shutters  on  the  windows,  or  the  keys  in  the  dooca. 
Nevertheless,  the  majority  of  the  reported  decisions  seem  to  hold  that  tbaas 
fixtores  are,  even  when  attached  by  the  owner  of  the  fee^  mere  chattela. 

The  first  case  is  Montague  v.  Dent^  10  Rich.  135,  in  which  the  oooxt  laj 
stress  Qpon  the  circmnstance  that  gas  fixtures  are  not  pennanently  affixed  to 
the  building,  being  merely  screwed  into  the  fittings  in  the  walls  and  '^^^"gs 
«nd  being  easily  removable.  And  the  court  abo  say  that  the  chandelien» 
«tc.,  '*  were  not  neceasaxy  to  the  enjoyment  of  the  freehold,  for  the  nae  of 
gas  itself  does  not  deserve  to  rank  in  that  category.  It  is  much  more  matter 
4A  convenience  than  of  necessity,  or  even  serious  importance.*' 

In  Vaughen  v.  NcUdeman,  33  Pa.  St,  522,  the  supreme  court  of  Pcnn^l- 
▼ania,  in  the  year  1859,  decided  that  gas  fixtures,  chandeliers,  etc.,  were  per^ 
•onal  property,  and  did  not  pass  by  a  sale  of  the  realty  to  which  they  were 
Attached  under  a  foreclosure.  The  court  say:  "  There  is,  therefore,  really 
nothing  to  distinguish  this  now  apparatus  from  the  old  lamps,  candle-stickfl 
smd  chandeliers,  which  have  always  been  considered  as  personal  chattela. 
Cras  stoves  are  largely  used  for  bath  and  other  rooms,  and  are  necessarily  con- 
nected with  the  gas  pipes  in  the  same  way,  but  no  one  would  think  of  saying 
€ha.t  they  were  fixtures,  which  it  would  be  waste  to  remove.  It  iS|  therefore, 
more  simple  to  consider  all  these  gas  fixtures,  whether  stoves,  chandelien, 
liall  and  entry  lamps,  drop  lights,  or  table  lampa,  as  governed  by  the  same 
rule  as  the  articles  for  which  they  were  substituted."  This  decision  was  ap- 
proved in  1875,  by  the  same  courts  in  JareetU  v.  Philhamtoiue  Soeiety^  79  Fk 
fit  404. 

In  If  Offers  v.  Crow,  30  Mo.  92,  the  supreme  court  of  Missouri  held  that  gas 
fixtures  in  a  churoh  were  movable  chattels,  the  decision  being  based  upon 
Montague  v.  Dent,  and  Vaughen  v.  Haldeman,  supra,  and  two  other  cases, 
^iz. :  Lawrence  v.  Kemp,  1  Duer,  363,  and  WaU  v.  Hinds,  4  Gray,  256,  both  of 
which  were  cases  between  landlord  and  tenant,  which  fact,  however,  seems 
to  have  escaped  the  observation  of  that  learned  court  We  can  not  subscribe 
to  the  broad  doctrine  laid  down  in  these  three  cases,  that  gas  fixtures  are  in 
all  cases  personalty,  and  in  no  case  an  appurtenance  to  the  realty.  In  fact, 
if  seems  to  our  mind  a  very  simple  proposition  that  gas  fixtures,  chandeliers, 
brackets,  etc.,  may  or  may  not  become  attached  to  the  realty  so  as  to  pass 
by  a  sale  of  the  land,  according  to  the  particular  ciroumstances. 

The  question  whether  gaseliers  were  fixtures  was  directly  presented  to  the 
court  of  common  pleas,  before  Judge  Willes,  in  Sewell  v.  Angerstem,  18L.  T., 
SL  s.  300.  Sewell  bought  from  Angerstein  the  lease  of  a  certain  house,  the 
lease  expressing  that  all  fixtures  whatever  on  the  premises  were  conveyed. 
The  action  was  brought  for  a  breach  of  covenants,  and  it  was  admitted 
that  a  verdict  should  be  for  the  plaintifi^  if  the  defendant  should  not  be 
allowed  to  set  off  the  value  of  certain  gaseliers.  It  appeared  in  evidence  that 
the  gaseliers  were  fixed  to  the  gaapipes  by  means  of  screws,  and  could  be 
nnaorewed  and  removed  in  about  twenty  minutes  without  causing  any  injury 
to  the  property,  and  that  they  were  quite  new,  being  still  wrapped  in  the 
|iaper  as  they  had  come  from  the  makers.    Judge  Willes  said:  "Tha  gaa- 
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dien  ue  a  put  of  thegaspipes,  and,  to  nae  a  legal  ezpNtaiozi,  tbey  take  their 
natare,  and  are  included  in  the  fixtures,  which  go  with  the  house  under  the 
leauL  They  are  as  much  a  part  of  the  gaspipeit  as  the  mill-stones  are  part  of 
the  milL  Although  the  gaseliers  may  be  unscrewed  and  taken  off  without 
injuring  the  freehold,  they  are  necessary  to  the  enjoyment  of  the  gaspipes» 
which  are  of  no  practical  use  when  separated  from  them."  On  being  asked 
to  reaerve  the  point,  the  judge  said  that  he  entertained  a  very  decided 
opinion  in  the  matter;  but  in  order  to  save  expense  to  the  parties,  be  consulted 
with  the  judges  of  the  other  court,  and  on  his  return  said:  '*I  am  confirmed 
in  my  view  of  the  case,  and  think  that  the  gaseliers  ought  to  have  been  th^ 
subject  of  a  separate  agreement.  As  it  is,  they  form  part  of  the  freehold,  and 
were  a  part  of  the  thing  let,  just  as  much  as  a  pump-handle  is  a  part  of  that 
pump;  the  handle  may  no  doubt  be  removed  without  injury  to  the  pump^. 
but  then  the  pump  would  be  of  no  use  without  the  handle."  Verdict  wa» 
given  for  the  plaintiff.  Upon  the  authority  of  this  decision  it  was  stated  in* 
Keder  v.  Keeier^  31  N.  J.  E.  (4  Stew.)  191,  a  suit  between  a  mortgagee  of  the- 
chattels  on  certain  premises,  and  a  subsequent  mortgagee  of  the  realty,  oni 
which  the  chattels  were  situated,  that  the  gas  burners  were  fixtures.  "They 
are  in  no  sense  furniture,  but  are  mere  accessories  to  the  milL" 

By  far  the  greatest  number  of  decisions,  and  coming  from  equally  respect- 
able courts,  disregard  the  old,  unyielding,  and  to  our  mind  unreasonable  rule, 
that  nothing  became  a  fixture  unless  so  annexed  or  fastened  to  the  soil»  or  to 
that  which  was  imbedded  in,  or  fastened  to  the  soil,  that  the  ground  or  some 
structure  thereon  must  be  broken  or  dilapidated  in  removing  the  chattel,  and 
have  declared  that  the  question  must  be  solved  upon  more  liberal  and  intellir- 
gont  reasoning. 

The  supreme  court  of  Kentucky,  in  the  case  of  Jo?inson*8  Executor  t;  WUe^^ 
man,  4  Mete.  Bep.  360,  uses  the  following  language:  "It  has  been  held  in .. 
the  same  cases  that  to  give  chattels  the  character  of  fixtures,  and  deprive  thera « 
of  that  of  personalty^  they  must  be  so  firmly  fixed  to  the  realty  that  they  -^ 
can  not  be  removed  without  injury  to  the  freehold  from  the  act  of  removals 
and  apart  from  the  subtraction  of  the  thing  removed;  but  the  better  o|iiziittu 
is,  however,  the  other  way,  and  in  favor  of  viewing  everything  as  a  fixture^ 
which  has  been  attached  to  the  realty,  with  a  view  to  the  purposes  for  which 
it  is  held  or  employed,  however  slight  or  temporary  the  connection  between 
them.     It  has,  accordingly,  been  decided  in  a  great  number  of  cases  that  th» 
machinery  of  a  manufactory  is  to  be  regarded  as  a  part  of  the  realty,  whether 
it  be  attached  to  the  body  of  the  building,  or  merely  connected  with  tho 
other  machinery  by  running  bands  or  gearing,  which  may  be  thrown  off  at 
pleasure,  and  without  injury  to  the  freehold.     Nor  can  it  be  said  that  actual 
annexation  was  so  essentially  necessary  to  constitute  a  fixture,  even  in  the 
earliest  and  most  technical  periods  of  the  common  law,  as  to  bear  down  and 
overpower  all  other  considerations.     The  doctrine  of  heir-looms  necessarily 
implies  that  chattels  may  be  deprived  of  their  movable  and  personal  char- 
acter, and  rendered  inseparably  attendant  upon  the  inheritance  by  the  foree 
of  moral  association.     It  has  never  been  doubted  that  the  keys  of  a  house,, 
or  fences  or  walls  of  a  farm,  are  part  of  the  freehold.     It  was  held  in  Kit^ 
trtdge  v.  Wood,  3  K.  H.  503  [14  Am.  Dec.  393],  and  Parsonnv,  Camp,  11  Conn. 
625^  that  the  manure  on  a  farm  at  the  time  it  was  sold,  vested  in  the  vendee. 
And  these  decisions  were  followed  in  Goodrich  v.  Jones,  2  Hill,  142,  and  the 
purchaser  held  to  he  both  entitled  to  the  manure  and  the  fences,  although 
the  latter  had  been  detached  from  the  soil     These  authorities  are  cited  to 
show  that  the  ancient  rule,  which  treated  nothing  as  fixtures,  except  such 
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ehatteU  aa  were  fastened  to  the  realty,  and  were  more  or  less  immovable, 
has  been  modified  and  molded  to  sait  the  improvements  in  arts  and  science 
of  modem  times..  *  •  •  The  question  whether  chattels  are  to  be  r^aided 
as  fixtures  depends  less  upon  the  manner  of  their  annexation  to  the  freehold, 
than  npon  their  own  natore  and  their  adaptation  to  the  pniposes  for  which 
they  are  used." 

This  doctrine  is  sustained  by  the  following  authorities:  Jones  on  M<vi> 
gages,  sec.  429;  Quimby  v.  ManhaUan  C.  <fc  P.  Co.,  24  N.  J.  Eq.  260;  Potter 
V.  CromweU,  40  N.  Y.  287;  McRea  v.  CetUH  NatH  Bank,  66  N.  Y.  494;  Vonr- 
hies  V.  MeOinni8,  54  K.  Y.  324;  HiU  v.  Wentworth^^Yt.  432;  TheOUmnwa 
W,  M,  Co,  v.  Haroley,  44  Iowa,  57.  In  the  last  case  above  cited  the  court  quote 
from  the  opinion  in  Teaff  v.  HewiU,  1  Ohio  St.  51 1,  wherein  it  is  said:    "  The 
true  criterion  of  a  fixture  is  the  united  application  of  the  following  requisites: 
1.  Actual  annexation  to  the  realty,  or  something  appurtenant  thereto;  2.  Ap- 
plication to  the  use  or  purpose  to  which  that  part  of  the  realty  with  which  it 
is  connected  is  appropriated;  3.  The  intention  of  the  party  making  the  annexa- 
tion to  make  a  permanent  accession  to  the  freehold,"  and  afterwards  says: 
"*'The  third  requisite,  being  the  intention  of  the  pflurty  making  the  annexa- 
'"tion  to  make  a  permanent  accession  to  the  freehold,  is  to  our  minds  the  oon- 
'^  trolling  consideration  in  determining  the  whole  question.     The  character  of 
'  the  physical  attachment,  whether  slight  or  otherwise,  and  the  use,  are  mainly 

•  .important  in  determining  the  intention  of  the  party  making  the  annexation.*' 

Tlie  text  in  Jones  on  Mortgages  is  also  sustained  by  Corliss  v.  MeSoffin^  28 
.  Maine,  116^  and  by  State  Savings  Bank  v.  Kerefieoal,  65  Mo.  682. 

In  Main  v.  Scfiwarzwadder,  4  E.  D.  Smith,  275,  the  court  of  common  pleaa 

•  of  New  York  stated  the  rule  as  derived  from  the  authorities,  and  said:  "All 

^things  which  are  necessary  to  the  full  and  free  enjoyment  of  the  frediold, 

landare  in  any  way  attached  to  it,  are  held  to  be  fixtures,  and  pass  with  it.** 

^^d  the  same  principle  is  announced  in  a  somewhat  different  fonn  in  tba 

case  of  liichardson  v.  Borden,  in  the  supreme  court  of  Missiasippi:  42  Miaa^ 

71;  2  American  Reports,  595. 

In  Bishop  v.  Bisliop,  UN.  Y.  125,  the  court  of  appeals  held  that  hop-poles 
were  fixtures,  and  passed  with  the  land,  although  pulled  up  and  piled  on  the 
land  at  the  time  of  sale,  and  approvingly  cited  Walker  v.  Sherman,  20  Wend. 
655,  wherein  Justice  Cowen  declared  that  the  chattel,  in  order  to  become  a 
fixture,  should  be  "  habitually  attached  to  the  land  or  some  building  upon  iL, 
It  need  not  be  constantly  fastened.**  The  same  doctrine  was  declared  by  the 
supreme  judicial  court  of  Maine,  in  Farrar  v.  StackpoU,  6  Greenleaf,  154, 
wherein  it  was  held  that  chains,  etc,  used  as  appliances  in  a  saw-mill,  bat  in 
no  way  physically  attached  thereto,  were  fixtures,  and  passed  with  the  land. 
And  many  other  cases  are  to  be  found  where  the  doctrine  of  constructive  an- 
ciexation  to  the  soil  is  fully  recognized,  as,  for  instance,  in  Snedeker  v.  ITor- 
ring,  12  N.  Y.  170,  and  in  Brown  v.  LUlie,  6  Nev.  246.    ~ 

It  seems  clear  that  the  current  of  modem  authorities  is  decidedly  advezaa 
to  any  arbitrary  or  unyielding  rule  by  which  it  may  be  determined  whether 
a  thing  is  or  is  not  a  fixture;  but  the  more  rational  and  liberal  rule  laid  down 
in  Teaff  v.  Hewitt  is  now  pretty  generally  accepted  by  the  courts  of  the  aev- 
end  states.  It  is  founded  in  the  every-day  experiences  and  observations  of 
men,  and  is  supported  by  persuasive  reasoning.  It  is  easy  to  understand  that 
a  city  lot  is  real  estate,  and  a  redwood  post  or  a  cart-load  of  brick  im  per- 
sonalty, but  there  is  more  difficulty  in  determining  just  at  what  point  the 
post  or  brick  may  become  a  part  of.  the  realty,  and  if  we  attempt  to  solvie 
this  "Question  by  the  sole  test  of  the  character  or  extent  of  the  actual 
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ation  to  the  soil,  we  will  experience  many  perplexing  difficulties.  Suppose 
the  owner  of  the  soil  erects  an  expensive  brick  dwelling,  and  by  advice  of 
his  architect  makes  no  excavation,  but  bailds  his  walls  upon  the  natural 
surface  of  the  ground,  and'  for  the  purpose  of  erecting  scaffolding  for  his 
masons  to  stand  upon  while  laying  the  brick,  sets  rough  posts  into  the 
ground  a  few  feet  from  the  yrnlU,  and  all  around  the  house.  During  the  pro* 
oesfl  of  building  he  puts  a  mortgage  upon  the  lot,  and  in  his  mortgage  makes 
the  usual  covenants  against  the  removal  of  any  of  the  tenements  or  improve- 
ments. When  the  house  is  finished,  and  he  proceeds  to  remove  the  rough 
and  unsightly  posts,  no  one  would  contend  that  he  was  committing  waste, 
and  liable  to  be  restrained  at  the  suit  of  his  mortgagee,  and  still  this  would 
be  the  inevitable  result  if  we  look  alone  to  the  extent  of  annexation,  for  the 
posts  were  set  firmly  into  the  earth,  and  could  not  be  removed  without  dis- 
turbing the  soil.  Upon  the  other  hand,  the  building  is  not  fastened  to  the 
soil  in  any  way,  only  remains  in  position  by  gravitation,  and  could  be  re- 
moved without  disturbing  the  earth  in  the  least.  Now  it  is  plain  to  the 
mind  of  every  one  that  the  house  becomes  a  part  of  the  real  estate,  and  the 
posts  do  not,  although  the  posts  are  much  more  firmly  annexed  to  the  earth 
than  is  the  house,  which  would  not  be  true  if  the  degree  of  annexation  is  to 
M  the  sole  test. 

The  decision  in  Teaff  v.  HewiU  satisfactorily  solves  the  whole  question  by 
declaring  that  the  degree  or  nature  of  annexation  to  the  soil  is  only  an  ele- 
ment or  circumstance  (and  even  a  subordinate  circumstance  tending  to  throw 
light  upon  the  more  material  inquiry  as  to  the  intent  in  appropriating  the  chat- 
tel), in  determining  whether  or  not  the  chattel  has  become  a  fixture.  And,  in 
hct,  nearly  all  the  cases  cited  herein,  in  one  way  or  another,  recogniase  the 
rational  doctrine;  some  of  the  cases  going,  in  our  opinion,  even  beyond  the 
reason  of  the  rule.  The  true  criterion  of  a  fixture,  in  our  judgment,  is  the 
united  application  of  the  following  requisites:  1.  "  Actual  annexation  to  the 
realty,  or  something  appurtenant  thereto,"  with  this  modification,  that  the 
annexation  is  not,  of  necessity,  an  absolute  fastening  or  continued  physical 
union  in  all  cases;  2.  **  Application  to  the  use  or  purpose  to  which  that  part 
of  the  realty  with  which  it  is  connected  in  appropriated;"  and,  3.  "  The  in- 
tention of  the  party  making  the  annexation  to  make  a  permanent  accession 
to  the  freehold."  The  requisite  of  intention  is  the  moat  important,  and 
should  be  clearly  understood;  the  word  "  intention "  here  having  its  broad 
and  comprehensive  signification,  and  not  merely  implying  the  secret  action 
of  the  mind  of  the  owner  of  the  property.  The  owner  of  an  important  lot 
might  deposit  thereon  a  block  of  dressed  stone  with  no  outward  indication 
of  appropriation  to  any  use  in  connection  with  the  land,  and  it  could  remain 
a  chattel,  notwithstanding  some  secret  mental  purpose  of  the  owner  that  it 
should  be  and  remain  a  part  of  the  soil,  and  this  even  though  the  stone 
should  in  time  settle  partially  into  the  earth;  but  if  the  owner  should  erect 
a  building  upon  the  lot,  and  place  this  stone  upon  the  surface  of  the  ground 
in  front  of  a  door  in  such  manner  as  to  become  a  step  by  which  to  reach  the 
door  and  enter  the  house,  and  all  the  surroundings,  architecture,  etc.,  indi- 
cated that  it  was  intended  for  permanent  use  as  a  part  of  the  general  plan,  it 
would  at  once  become  a  fixture,  and  this  even  though  the  owner  might 
entertain  some  secret  intention  of  taking  it  away  at  some  future  time. 

The  rule  of  law  that  the  intention  of  the  owner  of  the  fee  is  of  controlling 
importance  in  determining  whether  a  chattel  has  become  an  irremovable 
fixture  is  confirmed  and  approved  in  the  recent  cases  of  Arnold  v.  Crowder, 
81  BL  66;  25  Am.  Bep.  260;  and  IJuUhinffa  v.  Jliatterttm,  46  Tex.  651;  2« 
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Am.  Rep.  286.  In  the  fint-iuuned  case,  platform  acalea,  bolted  and  fastened 
to  Bills  laid  upon  a  brick  wall,  set  in  the  (j^roond,  and  intended  for  pennanent 
use  on  a  farm  for  weighing  stock  and  grain,  were  held,  as  between  mortgagor 
and  mortgagee,  to  be  a  part  of  the  realty.  In  the  last-named  case,  a  like 
decision  was  made  in  reference  to  a  sugar  mill  on  a  plantation  which  was 
sold  to  the  grantee  of  the  defendant  in  the  action. 

The  principal  case  is  cited  in  Morgan  v.  Arthurs,  3  Watts,  141;  Lemar  ▼. 
JlOes,  4  Id.  332;  Voorhis  v.  Freeman,  2  W.  &  &  119;  Eeaian  ▼.  FmUay, 
12  Pa.  St.  307;  Rogtrs  ▼.  QUinger,  30  Id.  189;  31  Id.  158;  Wkitmtf's  Appeai, 
15 Id.  462;  Coffey  ▼.  P.  F.  W.df  C.  ^. Co.,  3 Phila.  178. 


Wiley  v.  Moob. 

(17  RaiOTKAWT  k  Bawlb,  438.] 

Boia>— Filled  up  atter  Sighing — Wbxs  Valid. — ^Where  two  penons 
signed  and  sealed  a  blank  piece  of  paper,  and  left  it  with  the  judge  of 
the  court  to  be  filled  up,  conditioned  to  take  the  benefit  of  the  insolyent 
act^  which  was  done;  held,  that  the  bond  was  valid  and  binding. 

Wbit  of  error  to  court  of  common  pleas  of  Beaver  County. 
Debt  on  a  bond,  against  Moor  and  Thompson. 

Moori  being  in  custody,  applied  to  Judge  Drennan  to  give  a 
bond  and  receive  a  discharge,  and,  for  that  purpose,  defendants 
wrote  their  names  on  a  blank  bond,  and  affixed  their  seals,  and 
left  it  to  be  filled  up.  Moor  obtained  his  discharge,  and  the 
bond  was  afterwards  filled  up  as  directed  by  defendants.  The 
court  charged  the  jury,  that  when  a  deed  has  been  acknowl- 
edged and  certified  the  parties  have  no  right  to  making  the 
most  trifling  alteration  in  the  same.  The  law  provides  that  the 
defendant  may  give  a  bond  to  the  plaintiff  with  security,  ap- 
proved by  the  judge;  and  when  approved,  any  alteration  renders 
it  void.  The  judge,  in  whose  possession  the  bond  remains,  has 
completed  his  duty  when  he  approves  the  boud  and  discharges 
the  prisoner,  and  be  cannot  exercise  a  ministerial  power  in  rela- 
tion to  the  bond  any  more  than  a  third  person  could. 

Watson,  for  plaintiff  in  error,  cited  6  Serg.  &  Bawle,  14;  14 
Id.  423;  13  Id.  423. 

Walla,  contra,  cited  1  Pet.  47;  13  Serg.  ft  B.  190;  14  Id.  880^ 
2  Stark  Ev.  456;  1  Dall.  67. 

By  Court,  Hooebs,  J.  The  ancient  principle,  Shep.  Touch. 
64;  Perk.  sect.  118,  and  Co.  Lit.  171,  ''that  if  a  man  seal  and 
deliver  an  empty  piece  of  paper  or  parchment,  albeit  he  do 
therein  withal  give  commandment  that  an  obligation  or  other 
matter  shall  be  written  in  it,  and  this  be  done  accordingly;  yet 
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this  is  no  good  deed/'  has  been  OTermled  in  the  more  modem 
cases.  The  point  oame  before  the  court  of  king's  bench,  in 
Tsxira  v.  Evans,  cited  and  relied  on  in  Master  v.  Miller, 
1  Anstruth,  229.^  The  case  occurred  before  Lord  Mans- 
field, and  was  this:  Evans  wanted  to  borrow  four  hundred 
pounds,  or  so  much  of  it  as  his  credit  should  be  able 
to  raise;  for  this  purpose  he  executed  a  bond,  with  blanks  for 
the  name  and  sum,  and  sent  an  agent  to  raise  money  on  the 
bonds.  Texira  lent  two  hundred  pounds  on  it,  and  the  agent 
accordingly  filled  up  the  blanks  with  that  sum  and  Texira's 
name,  and  delivered  the  bond  to  him.  On  non  estf actum  pleaded. 
Lord  Mansfield  held  it  a  good  deed.  The  same  point  came 
before  the  supreme  court  of  Pennsylvania,  in  Sigfried  v.  Levan, 
6  Serg.  &  Bawle,  308  [9  Am.  Dec.  427].  The  plea  was  non  est 
factum,  and,  on  objection  to  the  deed,  it  was  admitted  in  evi- 
dence, and  finally  a  verdict  was  given  for  the  plaintiff.  Although 
the  question  was  not  directly  decided,  as  it  arises  on  the  admis- 
sibility of  the  evidence,  yet  it  may  be  collected  from  the  case, 
that  the  opinion  of  the  court  was  in  conformity  to  the  case  of 
Texira  v.  Evans,  Judge  Duncan  enters  into  an  elaborate  review 
of  the  authorities,  although  Texira  v.  Evans  seems  to  have 
escaped  his  attention.  In  delivering  the  opinion,  he  says:  "  I 
would  consider  him  (that  is,  Peter  Levan,  who  filled  up  the 
bond)  as  the  agent  of  the  defendants;  at  least,  I  would  so  leave 
it  to  the  jury;  and,  if  he  is  so  considered,  then  he  delivered  the 
bond  to  the  plaintiff,  having  authority  so  to  do,  and  it  would  be 
their  deed.''  The  obligors  wrote  their  names  and  affixed  their 
seals  to  a  piece  of  paper,  and  agreed  that  Judge  Drennan  should 
fill  up  the  bond,  which  was  accordingly  done.  It  is  part  of  the 
case  that  the  instructions  were  faithfully  fulfilled,  nor  is  there 
any  pretense  that  after  the  bond  was  completed  any  alteration 
was  made  in  it.  It  is  an  ungracious  defense  on  the  part  of  the 
defendants,  who  do  not  allege  any  mistake  of  the  instructions, 
or  any  fraud,  but  seek  to  take  advantage  of  a  technical  principle 
to  defeat  a  just  debt.  To  hold  that  this  comes  within  the  princi- 
ple, '*  That  where  a  deed  has  been  acknowledged  before  a  mag- 
istrate appointed  by  law  to  take  and  certify  the  acknowledg- 
ment, in  order  that  the  deed  may  be  recorded,  the  parties  have  no 
right  to  make  the  most  trifling  alteration,"  is  a  misapplication 
of  the  principle.  Judge  Drennan  stands  in  the  situation,  not 
only  of  a  magistrate,  but  an  agent.  The  deed  was  complete 
only  when  filled  up  according  to  his  instructions.     The  deliveiy 

1.  Anitrather'B,  339. 
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and  acknowledgment  take  effect  from  that  time,  and  it  is  not 
pretended  that  any  alteration  was  made  after  the  completion  of 
the  deed.  This  is  nothing  more  ihan  the  application  to  a  sealed 
instrument,  of  a  practice  which  has  been  repeatedly  recognized 
in  relation  to  promissory  notes  and  bills  of  exchange.  There 
is  as  much  danger  from  the  one  as  the  other,  and  in  the  absence 
of  mistake,  it  is  so  far  from  being  productiTe,  that  it  is  a  pre- 
vention of  fraud.  My  attention  has  been  called  to  the  case  of 
Harrison  v.  Tiemans^  4  Band.,^  in  which  it  was  held:  "That  a 
bail  bond,  which  was  returned  to  the  clerk's  office,  but  which 
specifies  no  sum  to  be  paid  by  the  obligor  to  the  obligee,  is  a 
mere  nullity."  The  reason  which  is  assigned  is  perfectly  satis- 
factory: "  That  a  bond  is  a  deed,  whereby  the  obligor  obliges 
himself  to  pay  a  certain  sum  of  money  to  another  at  a  day  ap- 
pointed. That  the  obligation  to  pay  money  is  of  the  essence  of 
a  bond,  and  is  in  fact  the  only  stipulation  which  the  bond  con- 
tains." The  distinction  taken  by  the  judge,  between  a  bill  of 
exchange  and  a  bond,  is  unnecessary  to  the  decision  of  the  main 
point,  and  is  not  borne  out  to  its  fullest  extent  by  authority. 
It  is  in  opposition  to  Trainer  v.  Ewins^  and  Sigfried  ▼.  Levan; 
and,  however  respectable  as  a  dictum,  it  is  not  sufficient  to 
overrule  the  adjudged  cases. 

Judgment  reversed  and  a  scire  faciaa  de  novo  awarded. 

Cited  in  OgU  v.  GraJiam,  2  P.  and  W.  134. 
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SiNGLKrON   V.  BbEMAR. 

[4  MOOOBD,  12.] 

QtJFt  OF  LA2n>  TO  Takb  EmoT  ajter  thb  Death  of  the  donor  has  all  thi 

propeitiea  of  a  wilL 
SiLB  ov  Pbofsbtt,  Givxn  aa  a  Lbgact,  by  the  testator  in  his  life-timdi 

operates  as  an  ademption  of  the  legacy. 
Fb  Takuto  Evtkct  in  Futuso  can  not  be  created  by  deed;  and  a  deed  to 

take  effect  at  the  grantor^s  death  is  void. 
This  Uttlk  is  not  Abrogated  by  sabstituting  delivery  of  the  deed  foi 

liveiy  of  seisin. 
OotVENANT  TO  STAND  SsiBED  most  be  Supported  by  a  good  or  valuable  oon« 

sideration,  and  the  mere  insertion  of  the  words  "  having  received  foil 

value  "  will  not  support  such  a  covenant. 
BaooTKBT  ON  A  B&BAOH  OT  S0OH  COVENANT  must  be  measured  by  the  con- 
sideration paid. 

AoxioN  on  two  promissory  notes  given  by  the  defendant's  in- 
testate, Francis  Bremar.  Defense,  want  of  consideration. 
Evidence  was  introduced  on  the  part  of  the  defendant  tending 
to  show  that  the  consideration  of  the  notes  was  past  illicit  co« 
habitation  between  the  deceased  and  the  plaintiff,  who  had  been 
his  kept  mistress,  and  that  there  could  have  been  no  other  con- 
sideration,  because  she  had  nothing  except  what  he  gave  her. 
In  rebuttal  the  plaintiff  offered  in  evidence  an  instrument  of 
writing,  which  she  claimed  to  be  a  conveyance  from  the  de- 
ceased to  the  plaintiff  of  a  valuable  house  and  lot  in  Charles- 
ton,  and  offered  to  prove  that  the  deceased  afterwards  sold  the 
aaid  house  and  lot  and  received  the  purchase-money.  The  in- 
strument of  writing  was  as  follows:  "  I  do  hereby,  in  case  of 
my  death,  give  to  Tabitha  Singleton  (a  free  brown  woman)  my 
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* 
house  and  lot  in  Wentworth  street,  and  to  the  said  Tabitha 

Singleton,  her  heirs  and  assigns  forever,  having  received  full 

value,  and  I  do  hereby  warrant  and  defend  the  same  from  me 

and  my  heirs  and  all  and  every  person  or  persons  whatsoever. 

Given  under  my  hand  and  seal,  this  eighteenth  day  of  May, 

1809.     Sealed,  delivered,"  etc.    The  paper  was  objected  to  aa 

void,  on  the  ground  that  it  was  a  conveyance  to  commence  in 

futuro;  but  the  judge,  before  whom  the  cause  was  tried  below, 

admitted  it,  and  instructed  the  jury,  among  other  things,  that 

the  deed  gave  the  plaintiff  a  title  to  the  house  and  lot  on  Bre- 

mar's  death,  a  life-estate  being  reserved  to  himself.    Verdict 

for  the  plaintiff.    Appeal  and  motion  for  a  new  trial  on  the 

ground  of  misdirection. 

Petigru,  Attorney  general  ^  and  Harper,  for  the  appellant,  con- 
tended that  the  deed  was  void,  being  limited  to  take  effect  in 
futuro,  and  that,  being  founded  on  an  immoral  consideration,  it 
could  not  be  supported  as  a  covenant  to  stand  seised,  citing 
Coleman  v.  Sorrell,  3  Bro.  C.  C.  12;  1  Ves.  jun.  54;  1  Ves.  514. 

Hunt,  contra.  The  presumption  is  that  the  notes  were  given 
for  a  valuable  consideration,  and  the  fact  that  the  deceased  sold 
the  plaintiff's  house  and  lot  and  took  the  purchase-money  is 
conclusive:  7  Johns.  321;  8  Id.  465;  9  Id.  217;  5  Wheat.  277. 
The  deed  produced,  though  not  a  legal  conveyance,  was  a  cov- 
enant to  stand  seised  to  the  use  of  the  covenantor  for  life, 
remainder  to  the  plaintiff,  which  use  would  be  executed  by  the 
statute  in  prassenti :  3  Com.  Dig.  253,  tit.  Covenant;  Preston  on 
Estates,  217.  It  purported  to  be  for  value  received,  and  it  was 
only  necessary  that  the  grantor  in  such  a  covenant  should  be 
seised  at  the  time :  2  Wils.  75.  The  court  would  look  to  the  cov- 
enantor's intention:  Co.  lit.  154,  b;  OoUman  v.  Senhouse,  2 
Lev.  225. 

By  Court,  Johnson,  J.  It  is  objected  that  the  presiding 
judge  misdirected  the  jury  in  charging  them  that  this  instru- 
ment gave  the  plaintiff  a  fair  claim  on  the  estate  of  the  intes- 
tate for  as  much  as  her  interest  in  the  house  was  worth  at  the 
time  it  was  sold.  The  natural  import  of  the  terms  used  in  the 
first  part  cf  this  paper,  would  unquestionably  give  it  the  effect 
and  operation  of  a  will.  By  the  term  give,  a  voluntary  dona- 
tion is  strongly  implied,  and  the  provision  that  is  to  take 
effect  after  his  death  superadds  all  the  properties  of  a  will.  If 
it  is  to  receive  this  interpretation,  then  the  sale  of  the  house  by 
F.  Bremar  in  his  life-time  was  an  ademption  of  the  legacy,  and 
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the  plaintiff  took  no  interest  under  it.  It  is  impossible,  1 
think,  by  any  role  of  interpretation  so  to  construe  this  paper  as 
to  vest  any  interest  in  possession  in  the  plaintiff;  the  paper 
itself  does  not  profess  to  couTey  any;  on  the  contraiy,  it  is 
limited  to  take  effect  at  the  death  of  the  intestate;  and  it  is  one 
of  the  settled  rules  of  the  common  law  that  a  fee  can  not  be 
created  to  take  effect  in  fuitiro :  2  Bl.  Oom.  165;  2  Wood.  177; 
and  such  a  deed  would  therefore  be  void.  It  is  urged,  how- 
ever, that  this  rule  is  abrogated  in  this  country  by  the  substitu- 
tion of  the  delivery  of  the  deed,  instead  of  the  common  law 
mode  of  passing  it,  by  livery  of  seisin.  But  I  apprehend 
that  the  delivery  of  the  deed  could  not  operate  to  vest  a  fee  eo 
instanii  in  opposition  to  its  express  provision.  The  fee  can 
never  be  in  abeyance;  and  the  principle  on  which  the  rule  is 
founded  I  take  to  be  this,  that  the  .  power  of  disposing  of  the 
fee  is  inseparable  from  the  person  in  whom  it  is  vested,  and  so 
long  as  it  abides  there  the  power  remains.  It  follows,  there- 
fore, that  the  plaintiff  had  no  interest  in  possession  in  the  house 
and  lot  at  the  time  of  the  sale. 

It  has  been  further  insisted  that  although  it  may  not  operate 
to  vest  an  interest  in  possession,  it  is  good  as  a  covenant  to 
stand  seised  to  the  use  of  the  plaintiff;  but  to  support  such  a 
covenant,  there  must  be  either  a  good  or  a  valuable  considera- 
tion. A  general  consideration,  it  is  true,  is  expressed  on  this 
paper  by  the  terms  **  having  received  full  value;"  but  it  must 
be  recollected  that  the  object  in  introducing  it  in  evidence  is  in 
effect  to  recover  for  a  breach  of  the  covenant;  and  as  the  recov- 
ery in  an  action  founded  on  such  a  covenant  must  be  measured 
by  the  consideration  paid,  it  is  impossible  to  judge  of  it  from 
this  general  expression,  and  hence  the  rule  that  a  general  con- 
sideration, such,  for  iDstance,  as  ''  divers  good  causes  and  con- 
siderations," is  not  sufficient  to  support  such  a  covenant:  See 
Com.  Digest,  Title  Gov.  9,  4,  5,  and  the  cases  there  cited. 

It  follows,  therefore,  that  the  plaintiff  took  nothing  under  this 
paper,  whether  it  be  regarded  as  a  will  or  deed;  nor  can  it 
operate  as  a  covenant  to  stand  seised  to  her  use;  so  that,  in 
fact,  there  was  no  interest  arising  out  of  it  which  entitled  her, 
either  in  law  or  equity,  to  any  claim  or  demand  against  the  in- 
testate, Bremar,  or  the  defendant,  his  legal  representative. 
The  charge  of  the  presiding  judge  was,  therefore,  calculated  to 
mislead  the  jury  in  this  respect,  and  for  that  reason  a  new  trial 
is  granted. 

Motion  <ri3uiisd« 
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ExFRBSsmo  CoKsiDXRATiov  IN  BsED.-— In  OHmji  v.  Patterton,  1  W«Uv 
k  S.  395,  it  was  held,  on  the  authority  of  Jackson  v.  Alexander,  3  JoIuul 
478;  S.  C.  3  Am.  Deo.  617;  and  Jackean  v.  Boot,  18  Johns.  60,  that  although 
the  consideration  most  be  expressed  in  a  deed  of  bargain  and  sale,  to  raise  a 
ase,  the  amount  need  not  be  stated;  and  that  the  words  "  for  a  yaloable  con- 
iideration"  constitated  a  sufficient  acknowledgment  of  consideration  for  that 
purpose;  and  the  court  referred  to  Si$igleion  ▼•  Bremar,  as  holding  a  different 
doctrine.  A  deed  of  bargain  and  sale  most  express  a  valaable  oooaideration: 
Chiles  T.  Coleman  [12  Am.  Dec  396]. 

Died  to  Taub  Ewbct  avteb  ths  Grantor's  Death.— As  to  the  validi^ 
of  a  deed  which  is  to  take  effect  at  the  grantor's  death,  see  the  note  to  Jornes 
▼•  Jones,  16  Am.  Deo.  39. 

COVSNAKT  TO  STAND  SOBBD,  CONSIDERATIOK  Of,      SoSOn  tillS  pOint  Jttct' 

wm  T.  Sebring^  8  Am.  Deo.  367i  and  the  note  thereto^ 

Ademption  of  Lboaot. — ^This  subject  is  discussed  in  th«  note  to  WaUom 
▼.  WdUon,  11  Am.  Deo.  47a 

Whether  Instrument  n  Deed  or  Will.— Where  it  is  doubtful  whether 
•n  instrument  is  a  deed  or  a  will,  the  intention  may  bo  aaoertained  not  onl j 
from  its  contents,  but  from  eyidence  as  to  how  the  parties  r^gsidod  it:  Bober^ 
•on  T.  i>Mim  6  Am.  Deo.  62Sb 


State  v.  Btan. 

[4  MOOOBD,  16.J 

iMDionaMT  lOR  Strauno  Goods  of  Three  Persons  named  is  not  su^ 
ported  by  proof  of  stealing  goods  of  each  of  them  in  whioh  they  had 
no  joint  interest. 

Indictment  for  stealiDg  certain  articles  of  property  stated  "  to 
be  of  the  proper  goods  and  chattels"  of  A.,  B.,  and  0.  It  ap- 
peared on  the  trial  that  the  articles  were  stolen  at  different  times 
from  different  places;  some  of  them  belonging  to  each  of  the 
persons  named,  but  none  belonging  to  all  jointly.  After  con- 
Yiotion,  the  defendants  moved  for  a  new  trial,  on  the  gioiind 
that  the  OTidenoe  did  not  support  the  indictment,  and  appealed 
to  this  court. 

Datoson,  for  the  appellant,  cited  1  Chit.  188,  141 ,  618;  Hob. 
295;  1  Arch.  25;  Carth.  225. 

Cniger,  conira,  cited  1  Chit.  248,  249,  258;  2  Burr.  984. 

By  Court,  Nott,  J.  It  is  laid  down  by  Chitty  that  an  indict* 
ment  ought  to  have  all  the  certainty  of  a  declaration,  for  that 
all  the  rules  that  apply  to  civil  proceedings  are  applicable  to 
criminal  accusations:  1  Chitty's  C.  L,  141,  172.  It  is,  there- 
fore, necessary  to  state  in  aii  indictment  for  larceny  the  name 
of  the  person  to  whom  the  goods  belong,  and,  if  they  are  laid 
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to  be  the  goods  of  one  person  and  found  to  belong  to  another, 
the  yariance  will  be  fatal:    1  Chitty  C.  L.  175,  213;  Archbold 
10,  11,  117.    It  may  be  laid  in  the  indictment  that  the  goods 
belonged  to  a  person  unknown,  if  that  is  actually  the  case;  jet 
if  the  owner  be  really  known,  the  allegation  will  be  improper, 
and  the  prisoner  must  be  discharged  from  the  indictment:  1 
Chitty,  ut  supra.    In  this  case  the  articles  stolen  are  stated  to 
be  the  proper  goods  and  chattels  of  A.,  B.,  and  C.     The  infer- 
ence is  that  they  are  the  joint  property  of  those  three  persons. 
The  proof  is  that  some  of  the  goods  are  the  property  of  each  of 
them,  respectively,  but  that  they  have  no  joint  interest  in 
any  part  of  them.    The  proof,  therefore,  does  not  correspond 
with  the  allegation.    Let  us  test  the  principle  by  analogy  to 
the  proceedings  in  a  civil  action.    Suppose  a  person  should  be 
charged  in  a  declaration  with  a  debt  due  to  A.,  B.,  and  C.  for 
goods,  wares,  and  merchandise,  sold  and  delivered,  etc.,  and  it 
should  come  out  in  CTidence  that  a  part  of  the  goods  belonged 
to  A.,  a  part  to  B.  and  a  part  to  0.,  but  that  no  part  of  them 
was  the  Joint  property  of  all.    It  will  not  be  pretended  that  such 
CTidenoe  would  support  the  declaration.    But  it  is  said  that  the 
only  mode  of  taking  advantage  of  such  an  error  is  by  moving 
to  quash  the  indictment  before  plea,  or  of  compelling  the  pros- 
ecutor to  elect  on  which  charge  he  will  try  the  prisoner:   1 
Chitty  0.  L.  204,  249.    But  that  rule  applies  only  to  those 
cases  where  distinct  offenses  are  separately  charged  in  such  a 
manner  that  the  prisoner  is  apprised  of  the  several  charges  to 
which  he  is  called  to  answer.    In  such  cases  he  is  considered 
as  having  waived  the  objection  by  pleading  to  the  indictment. 
In  the  case  now  under  consideration  no  error  appears  on  the 
face  of  the  indictment.    The  defendants  could  not  know  that 
they  were  charged  with  several  distinct  offenses  until  it  came 
out  in  evidence!    They  ought,  then,  to  have  been  acquitted  on 
this  indictment,  and  a  new  trial  must  therefore  be  granted. 
Motion  granted. 


Elcock's  Will. 

14  McGoBD,  89.] 
WnX  OT  PSBSOKALTT  EXISTS  ONLY  FROM  THS  DEATH  of  the  testatOf,  Biui 

most  be  executed  according  to  the  laws  in  force  at  that  time. 

Amendment  of  the  Statute  after  the  Execution  of  a  Will  of  per* 
Bonalty,  and  before  the  testator's  death,  relating  to  the  number  of  attest- 
ing witnesses  required,  applies  to  such  will,  and  renders  it  void  if  it  i« 
not  attested  by  the  specified  number. 
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Appeal  from  a  yerdict  in  the  circuit  court  against  the  probate 
of  a  certain  alleged  will,  on  an  appeal  to  that  court  from  a  like 
dedflion  by  the  ordinary.  The  objection  to  the  will  was  that 
it  was  not  attested  by  three  witnesses,  as  required  by  the  act  of 
1824.  It  appeared  that  the  will  was  executed  before  the  act 
was  passed,  but  that  the  death  of  the  testator  occurred  after 
the  act  went  into  effect.  The  proponent  of  the  will  claimed 
that  the  statute  did  not  apply,  but  the  ordinary  and  the  judge 
at  the  oirouit  thought  otherwise. 

King,  for  the  will.  The  will  was  ambulatory  until  the  death, 
but  was  good  until  changed:  Mctlkew  ▼.  Wcamer^  4  Yes.  200; 
Blade  y.  Cooper,  1  Phil.  336,  n.  (a.);  2  Nott  &  McC.  482.  A 
will  executed  before  the  statute  of  frauds,  was  good,  though 
the  testator  died  afterwards:  Oilmore  v.  Shooter^  2  Mod.  310. 
So  a  will  attested  by  one  witness  was  good,  notwithstanding  a 
subsequent  change  in  the  statute  before  the  testator's  death: 
Nod  V.  Clarkj  8  Mod.  218;  Aahbumham  v.  Bradshaw,  7  Id.  239; 
Sergeant  y.  Punter,  Prec.  in  Ch.  77;  Skin.  227;  Douming  y.  jTbton- 
^end,  Amb.  280;  Addington  y.  Andrews,  3  Atk.  149.  The  ciyil 
law  rule  was  the  same:  2  Yoet,  272;  10  Inst.  L.  1,  T.  2,  p.  6. 

Finley,  contra.  The  will  is  subject  to  the  law  existing  at  the 
death,  though  enacted  after  its  execution:  Dyer,  143;  Com. 
Dig.,  tit.  Deyise.  A  will  of  personalty  takes  effect  only  at  the 
testator's  death,  but  under  a  deyise  of  realty  the  property  is 
considered  as  haying  yested  at  the  execution:  1  Bob.  on  Wills, 
231,  232;  7  Mod.  242.  Thus,  a  deyise  to  one's  children  yests 
only  in  those  then  liying:  2  Salk.  591;  Gowp.  97;  6  Gruise 
Dig.  69;  Amb.  451. 

By  Court,  Nott,  J.  The  question  submitted  to  us  in  this  case 
was  decided  at  our  last  sitting  in  Columbia,  in  the  case  of  JBbtis- 
ion  y.  Eou8ton,  8  McCord,  491  [15  Am.  Dec.  647].  That  case  waa 
submitted  to  the  court  without  argument,  and  the  opinion  made 
up  and  deliyered  in  the  hasty  manner  in  which  many  of  our  de- 
cisions necessarily  must  be  amidst  the  pressure  of  business  under 
which  we  labor.  It  was,  however,  founded  on  what  was  thought 
to  be  a  yery  familiar  principle,  to  wit,  that  all  the  personal  estate 
which  a  man  has  at  the  time  of  his  death,  passes  under  his  will, 
although  acquired  after  the  time  of  its  execution,  from  whence  it 
was  concluded  the  will  must  be  considered  as  haying  existence 
only  from  the  time  of  the  death,  and  not  from  that  of  execution; 
and  if  it  is  to  take  effect  from  the  time  of  the  death  only,  it  must 
be  executed  according  to  the  proyisions  of  the  law  at  that  time. 


Nov.  1826.]  Elcock'b  Will.  705 

In  support  of  that  construction  of  tbe  act,  we  not  only  have  the 
unanimous  opinion  of  this  court,  but  tbe  concurring  opinions 
of  two  ordinaries  and  two  of  the  circuit  judges  on  the  same 
point.     We  have,  nevertheless,  upon  tbe  solicitation  of  tbe 
counsel  for  the  appellant,  submitted  to  an  argument  with  a 
view  of  giving  the  question  a  further  consideration,  and  to  afford 
an  opportunity  of  looking  into  the  authorities  upon  tbe  subject* 
And  I  am  now  authorized  to  say  that  the  argument  has  pro- 
duced no  change  in  the  opinions  of  this  court.     With  regard 
to  those  passages  from  tbe  Civil  Law  and  the  Code  Civile,  which 
have  been  relied  on,  even  if  they  admit  of  the  construction 
which  the  counsel  supposes,  they  can  not  affect  the  question/ 
We  never  resort  to  the  civil  law  as  authority.    It  may  be  re- 
curred to  for  the  purpose  of  illustrating  those  principles  of  the 
common  law  which  have  been  derived  from  that  source,  and  no 
further.     And  no  case  has  been  adduced  from  any  of  the  books, 
either  in  law  or  equity,  in  support  of  the  doctrine  contended 
for  on  tbe  part  of  the  appellants,  which  is  thought  applicable  to 
the  case  now  under  consideration.     The  strongest  is  perhaps 
tbat  of  Duvmes  v.  Tovmsend  and  others.  Ambler,  290^  where  Lord 
Hardwicke  is  reported  to  have  made  use  of  the  following  ob- 
servation: "The  general  rule  as  to  testaments  is,  tbat  the  time 
of  the  testament  and  not  the  testator's  death  is  regarded."    But 
that  dictum  must  be  taken  with  reference  to  the  particular  ques- 
tion to  which  it  was  applied.    Lord  Hardwicke  was  looking  for 
the  intention  of  a  testator  as  expressed  in  a  specific  bequest, 
•contained  in  a  teetamentaiy  paper.    It  was  the  intention  alone 
of  which  be  was  speaking,  and  not  of  tbe  execution  nor  of  tbe 
time  from  whence  it  would  take  effect.     He  said,  and  undoubt- 
edly said  correctly,  tbat  tbe  general  rule  was  the  time  of  the 
testament,  and  not  the  death  of  the  testator.     We  must  sup- 
pose tbat  when  a  person  is  disposing  of  prox^erty,  he  must  mean 
tbe  property  which  he  possesses  at  tbe  time,  because  he  can  not 
know  what  property  he  may  in  future  acquire.    When,  therefore, 
a  person  makes  a  specific  bequest,  be  must  necessarily  refer  to  some 
specific  thing  tbeu  in  bis  power  or  possession.     And  yet,  in  the 
same  case.  Lord  Hardwicke  says,  where  tbe  legacy  is  universal, 
as  of  all  a  mau's  goods,  or  even  where  it  is  specific,  if  of  prop- 
erty iu  its  nature  fluctuating,  as  a  flock  of  sheep,  it  must  relate 
to  the  death.    Several  cases  have  been  quoted  from  modern  re- 
ports, but  the  one  principally  relied  on  is  Aahbumham  v.  Brad" 
^haw,  1  Mod.  239.     Tbat  was  a  devise  made  before  the  statute 

1.  Ihnoning  ▼.  Tawntend,  Am'»l«r,  SI80. 
▲m.  Dig.  Vo*    ZVU— i5 
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of  George  II.,  ayoiding  deviBes  to  charitable  uses,  and  the  testa- 
tor died  afterwards.  It  was  referred  to  the  judges  to  determine 
whether  the  will  woald  still  take  effect,  or  whether  it  was  revoked 
by  the  statute;  and  ten  out  of  twelve  of  the  judges  held  thai 
the  land  would  still  pass  under  the  will,  but  thej  gave  no  rea- 
son for  their  opinions.  Besides,  that  was  a  devise  of  real  estate; 
and  a  distinction  has  always  been  made  between  a  will  of  real 
and  personal  estate.  One  which  all  the  books  concur  in  is,  that 
a  will  of  real  estate  carries  only  the  land  which  the  devisor  haa 
at  the  time  of  making  the  will,  but  that  a  testament  of  personal 
estate  carries  all  the  goods  which  he  has  at  the  time  of  hia 
death,  although  he  may  have  acquired  them  alter  making  the 
wiU.  And  that  distinction  is  relied  on  by  Lord  ChaneeUor 
Northington,  in  the  case  of  the  AUomey-general  v.  Heariwdl^ 
Ambler,  451,  where  a  will  of  personal  estate  came  onder  his  con» 
sideration,  depending  upon  the  construction  of  the  same  statnte 
of  (George  IL  In  speaking  of  the  case  of  AMurriham  v.  Brad^ 
thaw^  he  says:  **  That  was  the  case  of  real  estate,  bat  as  to  per- 
sonal estate  it  admits  of  a  different  consideration."  And  in 
that  case  he  held  that  the  will  was  rendered  void  by  the  statate. 
We  are  told  in  the  argument  that  the  decrees  of  Lord  Northing- 
ton  are  not  to  be  relied  on  as  authorily. 

We  can  not  consider  the  single  decision  of  any  English  judge 
as  conclusive  authority;  but  it  would  be  very  difficult  to  fix  a 
scale  by  which  to  ascertain  the  exact  degree  of  credit  to  which 
they  are  respectively  entitled.  We  can  only  allow  them  the 
weight  to  which  we  think  they  are  entitled  according  to  the 
notions  we  may  entertain  of  the  general  principles  of  law  to 
which  they  relate.  It  is  said  in  Ambler,  451,  that  when  the 
lord  chancellor  first  started  the  distinction  between  real  and 
personal  estate,  as  affecting  the  question,  it  was  a  surprise  upon 
the  counsel  on  all  sides;  from  whence  it  is  argued  that  they 
were  surprised  that  such  a  distinction  should  be  made.  But  I 
apprehend  that  all  that  was  meant  by  that  observation  was  that 
the  distinction  had  not  occurred  to  the  counsel,  and  not  that  it 
was  so  new  or  extraordinary  that  they  were  surprised  to  hear  it 
from  the  bench.  £ut  Mr.  Eden,  who  had  collected  the  de- 
cisions of  Lord  Northington  from  his  own  original  manuscripts, 
does  not  find  that  remark  contained  in  this  case.  He  has  in- 
deed introduced  it  into  his  report,  but  it  is  inclosed  in  a  paren- 
thesis and  given  upon  the  authority  of  Ambler  alone,  and  not 
of  the  chancellor:  2  Eden,  284.  But  the  distinction  is  as  well 
settled  as  any  rule  of  law  whatever,  and  goes  to  reconcile  all 
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the  cases  on  the  subject.  It  may  be  an  arbitrary  one,  but  it  is 
not  more  so  than  many  of  the  distinctions  between  real  and 
personal  property,  which  are  nevertheless  obligatory  upon  this 
court.  It  is  also  to  be  observed  that  the  Modem  Beports  are 
not  of  the  highest  authority.  Of  the  sixth  volume  it  is  said 
that  it  is  "a  book  of  no  repute;"  the  eighth  a  miserable  bad 
book;  the  tenth  of  little  authority;  and  the  eleventh  a  book 
of  no  authority;  and  these  are  the  opinions  of  Lord  Hard- 
wicke.  Lord  Mansfield,  and  Judge  BuUer;  and  if  I  were  under 
the  necessity  of  expressing  an  opinion  on  the  case  of  AMnirti' 
hum  V.  BradshaWy  I  should  feel  much  disposed  to  concur  with 
Lord  Chancellor  Northington,  "  that  a  great  deal  might  be  said 
against  the  determination/'  But  without  resorting  to  any  other 
authority  than  the  act  itself ,  I  should  come  to  the  same  conclu- 
sion. It  will  hardly  admit  of  any  other  construction.  It 
dedaree  that  ''from  and  after  the  first  day  of  May  next  all 
wiUa  or  testaments  of  personal  property  shall  be  executed  in 
writing,  etc.  y  or  else  they  shall  be  utterly  void  and  of  no  effect." 
It  does  not  say  wills  shall  be  made  after  such  a  time,  for  then, 
perhaps,  it  might  have  excluded  those  which  had  been  previ- 
ously executed,  though  the  testator  had  died  afterwards;  but 
that  all  shall  be  void  which  are  not  thus  executed.  It  appears 
as  if  time  was  allowed  for  the  purpose  of  affording  an  oppor- 
tunity for  those  who  had  made  their  wills  to  alter  them  so  as  to 
render  them  conformable  to  the  provisions  of  the  act;  and 
would  it  not  appear  repugnant  to  all  our  notions  of  consistency 
that  a  will  executed  before  the  passage  of  the  act  should  pass 
property  acquired  afterwards,  though  not  executed  according 
to  the  provisions  of  it  ?  I  think  the  case  of  HoussUm  v.  Houston 
not  only  consistent  with  the  general  principles  of  the  law,  but 
with  the  express  letter  of  the  act,  and  that  the  motion  in  this 
case  must  be  refused. 
New  trial  refused. 


BoTD  V.  Ladson. 

[4  MoOOBD,  76.] 

Books  or  Aooouirr  aa  Evn>ENCE.>-Chir  act  does  not  aQthoriae  the  admiiaon 
of  books  of  account  as  evidence,  but  it  recognizes  the  custom  of  admittiiig 
them  as  having  become  law. 

MxBCHAivTS,  Tradkbs,  AND  Handicraitsmsn  are  spoken  of  in  the  act,  the 
provisions  of  which  relate  to  shop  books,  merchants'  accounts,  and  ac- 
counts for  work  done. 
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Act  has  bekzt  Extkitdkd  to  cases  within  ite  spirit  though  not  within  the 

letter;  as,  to  millers  for  sawing  and  selling  lumber,  and  to  printers  for 

advertising. 
MccBANics'  AoGOUNTS  are  admissible  to  prove  performance  of  a  particalar 

job  and  articles  furnished,  but  the  articles  must  be  specified,  and  a  gen* 

eral  charge  for  work  and  labor,  it  seems,  is  not  good. 

Fbbrtman's  Booeb  have  been  held  admissible,,  but  this  is  doubtful. 
BiLUA&D-TABLB  Kssfeb's  B00X8  are  not  admissible  in  evidence. 


Absthcbsit  for  sundiy  games  of  billiards  tried  before  the 
oorder  oi  Charleston.  The  plaintiff  offered  a  book  of  original 
ep^fuBS  to  prove  her  account,  but  the  recorder  rejected  the  evi- 
#edce  and  directed  a  nonsuit.     Motion  to  reverse  the  decision. 

Bj  Court,  NoTT,  J.  We  have  no  act  expressly  authorizing 
books  of  account  of  any  description  to  be  received  as  evidence 
of  the  entries  which  they  contain  when  accompanied  with  the 
oath  of  the  party.  Our  act  recognizes  a  custom  as  having  pre- 
vailed of  admitting  such  evidence  from  necessity,  and  recog- 
nizes it  as  having  become  law  from  long  usage;  and  we  usually 
refer  to  that  act  for  the  description  of  cases  in  which  such 
evidence  is  to  be  admitted.  The  persons  spoken  of  are  mer- 
chants, traders,  and  handicraftsmen;  the  provisions  of  the  act 
relate  to  shop  books,  merchants'  accounts,  and  accounts  for 
work  done.  In  the  construction  of  this  act,  our  courts  have 
extended  the  rule  to  other  cases  where  the  same  necessity  ex- 
ists, and  which  seem  to  come  within  the  spirit,  though  not 
within  the  letter,  of  the  act.  It  has  therefore  been  extended  to 
millers  who  saw  and  sell  lumber,  Darby  and  Farrow^  1  McCord, 
517,  and  to  a  printer  for  advertising:  1  Nott  &  McCord,  186, 
Thonia»  v.  DyolL  I  think  that  was  giving  to  the  law  a  very 
liberal  construction,  and  in  the  case  of  Richards  v.  Howard,  2 
Id.  474,  the  court  appear  somewhat  dissatisfied  with  that  de- 
cision, and  imposed  a  restriction,  which  goes  veiy  far  to  narrow 
the  effect  of  it  by  requiring  the  printer  to  produce  his  file  to 
show  that  the  work  was  actually  performed.  In  the  case  of 
the  Adminiatraiors  of  Thomas  Lynch  ads.  E.  Peiirie,  it  was  de- 
cided that  the  books  of  a  bricklayer  or  other  mechanic  were 
admissible  to  prove  the  perfofmauce  of  a  particular  job  of  work 
in  the  course  of  his  trade  and  articles  furnished,  but  that  the 
articles  must  be  specified,  and  that  a  general  ohaige  for  work 
and  labor  was  not  good.  I  do  not  myself  veiy  distinctly  see 
the  reason  of  the  distinction  made  in  that  case,  for  work  and 
labor  may  be  performed  by  a  person  without  furnishing  ma« 
terial.    However,  I  think  it  is  a  strong  case  against  the  present 
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application.  In  the  case  of  Fragier  ▼.  DrayUm,  2  Nott  &  Mc- 
Cord,  471,  it  was  held  that  the  books  of  a  fenyman  were  admis- 
sible to  prove  an  account  of  ferriage.  It  will  be  somewhat 
difficult,  perhaps,  to  distinguish  that  case  from  this.  But  I 
believe  the  judges  who  made  that  decision  have  never  been 
satisfied  with  it.  The  keepers  of  ferries  are  not  in  the  habit, 
usually,  of  giving  credit.  It  is  a  privilege  which  can  only  be 
allowed  to  immediate  neighbors;  and  then  they  ought  to  be 
considered  as  having  trusted  to  their  honor,  and  not  to  rely  on 
book  entries  for  proof  of  their  accounts,  and  that  observation 
will  apply  more  strongly  to  the  case  now  under  consideration. 

It  is  also  very  questionable  whether  the  consideration  is  such 
as  will  support  a  contract.  It  would  be  giving  encouragement 
to  schools  of  vice  and  immorality  to  suffer  such  books  to  be  evi- 
dence. It  is  said  in  the  case  of  Htrlock  y^Biaer,  1  McCord,  481^ 
that  the  question  can  not  be  affected  by  considerations  of  policy 
or  of  morality.  But  that  was  the  case  of  a  shopkeeper.  It 
came  directly  within  the  purview  of  the  act,  and  although  the 
charges  were  principally  for  whisky,  which  may  be  used  to  a 
vicious  extent,  yet  there  is  nothing  immoral  in  the  selling  of 
whisky;  and  although  the  privilege  may  be  abused,  it  can  not 
alter  the  nature  of  the  evidence  by  which  the  fact  is  to  be « 
proved. 

The  plaintiff  in  this  action  is  not  a  shopkeeper,  merchant,^ 
handicraftsman,  or  mechanic,  nor  can  the  case  be  brought.' 
within  the  description  of  any  of  those  in  which  books  of  entrieSi 
have  been  allowed.  The  action  is  not  for  articles  of  any  kind 
sold  or  delivered,  services  rendered,  or  for  work  or  labor.  And 
if  these  books  are  to  be  allowed,  I  do  not  see  why  the  books  of 
showmen  x'ope  dancers,  and  gamblers  of  every  description  may 
not  be  admitted.  I  think,  therefore,  that  the  opinion  of  the 
recorder  must  be  supported.  Admitting  a  party  to  be  a  witness 
in  his  own  cause  is  under  any  circumstances  a  dangerous  inno- 
vation on  the  principles  of  the  common  law,  and  ought  not  to 
be  suffered  except  in  cases  of  necessity,  and  then  only  when  its 
object  is  to  promote  some  general  good.  This  case  is  not  one 
of  that  description,  and  the  motion,  therefore,  must  be  refused. 

Motion  refused. 


Books  of  Acoouvt  as  Evidence. — For  an  extended  disonarion  of  the  mi\^ 
Jeci  of  the  admisBibility  of  books  of  account  as  evidence,  aee  the  note  to 
Union  Bank  Y.Knapp,  15  Am.  Deo.  191. 
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Tatlob  v.  Hamftok. 

14  MoCoBD.  98.] 

Pkinuws  Claimxd  ts  BiBOGAnoir  of  Akothxe's  Bights  h  viewBd  with 
jealouy  by  the  Uw,  and  must  be  strictly  ennfiiied  within  praMribed 
limite. 

LofiiB  OF  Pritilbox  of  MAiHTAnnNO  A  Po5D  i^pportenent  to  «  mill,  over- 
flowing another's  land,  by  a  porcfaaser  of  snch  mill,  are  the  height  at 
which  the  water  was  kept  at  the  time  of  the  poichase,  and  the  object  to 
which  it  was  then  applied. 

fiiXDfOuiBHKKifT  OF  AH  Inoobpobbal  Hebeditambht,  f ot  a  momen^  is  its 
complete  destroctioii,  so  that  it  is  gone  forever;  and  is  not  its  mere  sus- 
pension. 

Such  Bights  aae  Denominatkd  Ssbtttudb  in  the  civil  law. 

AXINGUISHMKNT  KAY  BB  XITHBB  BT  THB  ACT  OF  GOD,  OpentlOn  of  law,  OT 

the  act  of  the  psrty. 

Jkct  OF  THB  Pabtt  WILL  EzTiKGiTiSH  A  BiGHT  where  the  act  of  God  or  of  the 
law  will  only  canse  its  snspension. 

"SxpRESS  OR  Implied  Bbkitmciation  will  eztingoish  a  servitude. 

•OBsmtucTioir  of  a  Sbbtitudb  by  another's  act  only  suspends  it^ 

)BiOHT  MAT  BB  DESTROYED  either  by  an  act  of  the  party  positively  destmotiv* 
of  it,  or  by  an  act  ino(Mnpatible  with  the  nature  or  exercise  of  it. 

IPbucanent  Qbstrucxiok  of  a  servitude  by  the  party  himself  destroys  it,  and 
it  can  not  be  revived  except  by  a  new  grant;  it  is  otherwise  as  to  a  tam- 
potary  obstruction. 

BuXBT  TO  Maintain  a  Mill  Pond  overflowing  another's  land,  for  the  pozpose 
of  supplying  a  mill,  will  be  extinguished  by  the  act  of  a  purchaser,  who 
himself  erects  another  mill  on  a  different  spot,  and  diverts  the  water 
thereto,  so  that  the  old  mill  can  not  be  used  as  it  formerly  was,  whils 
the  new  one  is  in  operation;  and  snch  right  will  not  be  revired  by  the 
destruction  of  the  new  mill,  and  the  restoration  of  the  water  to  the  for- 
mer channel. 

AonoN  for  overflowing  the  plaintiff's  land.  It  appeared  thai 
in  1807  Mr.  Charles  Pincknej,  being  the  owner  of  the  tracts  of 
land  now  owned  by  the  plaintiff  and  defendant^  sold  and  con* 
▼eyed  the  said  tracts  to  the  parties  respectively.  There  was  at 
the  time  a  mill  pond,  dam,  and  mill  in  full  operation  on  the 
land  conveyed  to  the  defendant.  The  deed  conveyed  the  land 
with  all  the  "  rights,  members,  and  appurtenances'*  thereunto 
belonging,  bat  did  not  mention  the  mill.  A  plat  of  survey  was. 
however,  annexed  and  referred  to  in  the  deed,  on  which  was 
written  the  word  "  mill,"  indicating  the  spot  where  the  mill 
stood,  and  which  represented  a  great  part  of  the  land  as  cov- 
ered with  water.  The  mill  was  continued  as  before  until  1814, 
when  the  defendant  erected  a  new  mill,  called  the  merchant 
mill,  above  it,  on  the  same  creek,  on  a  part  of  the  land  previ- 
ously covered  by  the  pond.    A  new  dam  was  erected  above  the 
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new  milly  and  the  water  was  diverted  into  artificial  cbannela 
carrying  it  to  the  two  mills  respectivelj.  After  the  new  mill 
was  erected,  the  old  one  could  not  be  operated  by  the  watei 
running  in  the  old  channel,  because  the  water  would  be  thereby 
thrown  back  on  the  new  mill.  The  lower  dam  was  cut  when 
the  new  mill  was  built,  but  was  immediately  replaced.  The 
flood  gates  were  maintained,  but  the  water  was  never  raised, 
'except  occasionally  for  flowing  rice,  until  1823,  when  the  new 
mill  having  been  burned,  the  old  one  was  repaired,  and  the  wa* 
ter  restored  to  the  former  channel.  The  pond,  being  raised  for 
the  purpose  of  operating  the  mill,  caused  the  water  to  flow  back 
on  the  plaintiff's  land,  which  was  the  trespass  complained  of. 

Verdict  for  the  plaintiff,  on  the  ground  that  the  water  was 
raised  two  feet  higher  than  it  was  when  the  defendant  pur- 
chased. Motion  for  a  new  trial,  because  the  verdict  was  not 
supported  by  the  evidence;  and  because  the  defendant  had  a 
prescriptive  right  to  raise  the  water  as  he  had  done. 

W,  F,  De  Saussure  and  Oregg,  for  the  motion,  as  to  the  effect 
of  the  conveyance  to  the  defendant,  cited  2  Bl.  Com.  16;  2  Yin. 
698;  Nicholas  v.  Chamberlain,  Cro.  Jac.  121;  2  Cai.  87,  104;  2 
Bac.  Ab.,  Cov.  P.77;  PlaU  v.  Boot,  15  Johns.  218;*  Louisiana 
Code,  404,  406;  4  Com.  Dig.  Grant  E.  9, 11;  PinkeHngY.  Stapler, 
6  Serg.  &  B.  107  [9  Am.  Dec.  336];  3  Bac.  Ab.,  tit.  Grant,  15 
Johns.  454;  Yelv.  159,  note;  and  on  the  question  of  extinguish- 
ment or  abandonment  of  the  defendant's  right:  1  Gowp.  216 
Bealy  v.  Shaw,  6  East,  215;  White  v.  Crawford,  10  Mass.  189 
Domat,  200;  2  Potb.  Con.  133;  3  Dane  Ab.  45,  tit.  Nuisance 
Id.  275,  tit.  Ways;  10  Mass.  183,  379;  3  Stark.  Ev.  1215,  note 
e;  Ang.  Water-courses,  39,  41,  49;  Louisiana  Code,  1066,  tit. 
Occupancy;  Id.  240,  248,  256,  art.  812;  Code  Nap.,  sec.  704. 

Preston  and  Harper,  contra.  An  easement  is  against  common 
right  and  the  genius  of  the  law:  Co.  Lit.  147;  1  Salk.  170;  Cro. 
Eliz.  800;  1  Dom.  207,  208,  217,  tit.  12,  par.  6,  480;  2  T./R. 
81;  Ang.  on  Water-courses,  41,  67,  69;  Appendix,  74;  Hatch  v. 
Dwighi,  Id.,  App.  180  [9  Am.  Dec.  145];  1  Heineccius,  137, 
247;  1  Code  Nap.  647,  par.  703;  3  Id.  151;  Tarrant  v.  Terry,  1 
Bay,  238;  3  Atk.  83;  Coop.  Just.  618;  1  Esp.  364;  Dig.  L.  8, 
tit.  6;  4  Co.  87;  Cro.  Jac.  170;  3  Salk.  46;  Yelv.  159;  7  Mass. 
6;  Saund.  323,  note  6;  Id.  175;  Co.  Lit.  56,  172, 121b,  49;  2 
Selw.  1252;  1  Roll.  935;  PoUy  v.  Thfmtpson,  1  Bos.  &  P.  371;  1 

1.    PUU  T.  Jdmum,  15  Johiu.  218  18  Am.  Dec.  288]. 
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Ler.  181;  Cro.  C&t.  57;  /fir  McO^s  case,  6  Co.  63;  Hob.  108, 
236;  WiUes,  332;  Yanghan,  261. 

Bj  Conrty  Nott,  J.  If  ihe  event  of  ibis  motion  depended 
alone  on  the  ground  taken  for  a  new  trial,  this  court  would  not 
interfere  with  the  verdict.  There  was  a  great  deal  of  conflict- 
ing evidence  of  which  it  was  the  province  of  the  jury  to  judge, 
and  the  court  is  not  dissatisfied  with  the  result.  But  in  the 
course  of  the  investigation  two  other  questions  have  been  aab- 
mitted  to  the  consideration  of  the  court. 

1.  Whether  by  the  terms  of  the  deed  the  mill  was  conveyed 
to  the  defendant  in  the  character  or  with  the  qualities  of  a  mill, 
BO  as  to  give  him  a  right  to  keep  up  the  pond  to  the  injury  of 
Mr.  Pinckney,  of  whom  he  bought,  and  of  the  present  plaintiff, 
who  purchased  from  him? 

2.  If  it  was,  whether  the  erection  of  the  upper  mill,  the  Exist- 
ence and  enjoyment  of  which  being  incompatible  with  the  use 
of  the  other,  by  means  of  this  pond,  did  not  amount  to  an  ex- 
tinguishment of  that  right?  These  questions  are  equally  new 
and  important  to  the  people  of  this  country.  They  have  been 
very  ably  and  learnedly  argued  by  the  counsel  on  both  sides. 
And  if  they  are  not  correctly  decided  it  will  be  on  account  of 
their  intrinsic  difficulty,  and  not  because  they  have  not  received 
all  the  light  of  which  they  are  susceptible. 

On  the  first  ground  it  has  been  contended  that  the  defendant 
has  purchased  the  land  only  "with  the  rights,  members,  and  ap- 
purtenances thereunto  belonging/'  That  the  pond  is  not  an  ap- 
purtenance of  the  land.  If  it  is  appurtenant  to  any  thing,  it  must 
be  to  the  mill,  and  could  not  pass  without  an  express  grant  of 
the  thing  to  which  it  is  appurtenant.  And  as  the  mill  is  not 
specifically  conveyed,  it  passes  only  under  the  general  descrip- 
tion of  land,  and  not  as  a  mill,  and  therefore  carries  with  it 
none  of  the  appurtenances  of  a  mill.  This  is  a  question  of  no 
inconsiderable  importance  in  this  state  where  the  usual  mode 
of  conveyance  is  veiy  short  and  simple.  But  as  I  have  formed 
my  opinion  on  the  second  ground,  I  shall  not  go  into  a  con- 
sideration of  it  at  present. 

I  will  pass  on  to  the  consideration  of  the  question,  whether 
the  defendant  has  not,  by  the  erection  of  a  new  mill,  and  the 
means  connected  with  it,  extinguished  the  right  which  he  had 
of  keeping  up  such  a  head  of  water  as  to  overflow  the  plaintiff's 
land? 

In  considering  this  questiozk  it  must  be  assumed  that  the  de- 
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feDdant  bad  a  right  to  keep  up  the  ^ater  to  the  height  to  which 
it  was  raised  at  the  time  he  purchased,  even  though  the  conse* 
quences  were  the  overflowing  of  the  plaintiffs  land.  I  would 
nevertheless  observe  that  every  privilege  of  tbis  sort  which  one 
man  claims  in  derogation  of  the  rights  of  another  is  viewed  with 
jealousy  by  the  law,  and  as  an  object  not  highly  entitled  to  its 
favor.  It  will  require,  therefore,  that  it  be  confined  to  the 
prescribed  limits  and  specific  objects  of  the  grant. 

The  privilege  contended  for  is  the  right  of  keeping  up  a 
pond.  The  prescribed  limits  are  the  height  to  which  it  was 
kept  at  the  time  of  the  purchase,  and  the  specific  object  to 
which  it  was  then  applied,  to  wit,  the  support  of  the  mill.  The 
present  object  of  our  inquiry,  however,  is  not  whether  General 
Hampton  is  still  entitled  to  the  enjoyment  of  that  privilege,  but 
whether  that  right  has  not  become  extinguished  by  subsequent 
circumstances.  In  the  prosecution  of  that  inquiry,  I  shall 
make  use  of  the  word  "  extinguishment"  as  being,  in  my  opin- 
ion, the  best  calculated  to  convey  the  idea  I  mean  to  express. 
It  is  also  to  be  understood  that  I  mean  by  that  word  an  entire 
annihilation  or  destruction,  and  not  a  mere  suspension  of  the 
right.  And  I  shall  endeavor  to  show  that  a  right  of  this  sort, 
that  is,  an  incorporeal  hereditament,  once  extinguished,  is 
forever  gone,  and  cannot  revive.  That  an  extinguishment, 
therefore,  for  one  moment  is  an  extinguishment  forever. 

Bights  of  this  sort  are  denominated  by  the  civil  law  "  servi- 
tudes,'* which  is  construed  "  survitudes  or  services,"  for  I  ob- 
serve that  it  has  received  both  constructions.  It  is  a  subject, 
therefore,  on  which  we  shall  receive  no  little  instruction  from 
that  source.  For  although  the  common  law  is  the  law  of  this 
state,  and  it  is  by  the  rules  of  the  common  law  that  this  case  is 
to  be  governed,  yet  the  civil  law  may  be  resorted  to  by  way  of 
illustration.  I  will,  therefore,  first  commence  with  the  com- 
mon law,  and  will  then  show  that  the  principles  there  laid  down 
are  equally  well  supported  by  the  civil  law. 

The  word  "  extinct,"  Lord  Coke  says,  cometh  from  the  verb 
extinguere,  to  destroy  or  put  out:  Co.  Lit.  146,  147.  In  Bacon 
it  is  said,  whenever  a  right  or  interest  is  destroyed  or  taken 
away  by  the  act  of  God,  operation  of  law,  or  act  of  the  party, 
this  in  many  books  is  called  extinguishment:  3  Bac.  Tit.  Ex- 
tinguishment. See,  also.  Terms  de  la  Ley  and  Jacob's  Law 
Dictionary,  under  the  same  title,  where  a  great  number  of  cases 
are  put  to  show  the  distinction  between  the  extinguishment  and 
the  suspension  of  a  right.    And  here  it  may  be  remarked  that 
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an  extinguishment  may  be  either  by  the  act  of  God,  operation 
of  law,  or  the  act  of  the  party.  And  so  rigid  is  the  law  that 
the  act  of  the  party  will  effect  an  extiDgmshment  of  a  right, 
where  the  act  of  Ood  or  of  the  law  will  only  caase  a  suspension 
of  it.  And  for  the  most  obvious  reason.  The  act  of  a  party 
shall  always  be  construed  most  strougly  against  himself,  but 
he  shall  not  be  injured  by  aa  act  of  God  or  of  the  law.  The 
same  distinction  is  made  in  the  civil  law.  In  the  code  of 
Louisiana,  24G,  after  mentioning  the  various  methods  by  which 
servitudes  may  be  extinguished,  it  is  said  that  servitudes  are 
extinguished  when  the  things  are  in  such  a  situation  that  thej 
can  no  longer  be  used,  and  when  they  remain  perpetually  in 
that  situation.  But  if  the  things  are  re-established  in  such  a 
manner  that  they  may  be  used,  the  servitude  will  only  have 
been  suspended.  And  in  page  256  it  is  said  a  servitude  may  be 
extinguished  by  a  renunciation  of  the  party,  either  express  or 
implied;  as  permitting  the  party  from  whom  the  servitude  ia 
due  to  build  a  wall  or  house,  etc. 

The  distinction  between  extinguishment  and  suspension  is 
veiy  well  illustrated  by  the  two  cases  put  by  Domat,  lib.  1,  see. 
6,  fo.  207,  tit.  Services.  If  the  proprietor  of  the  land  or  tene- 
ment for  which  the  service  was  established  acquired  the  prop- 
erty of  the  land  or  tenement  which  serves,  and  afterwards  sells 
it  again,  without  reserving  the  service,  it  is  sold  free;  for  the 
service  was  annulled  and  is  not  re-established  to  the  prejudice  of 
the  new  purchaser. 

But  if  between  the  land  or  tenement  which  serves  and  that  to 
which  the  service  is  due,  there  be  another  land  or  tenement 
which  hinders  the  use  of  the  service,  the  service  is  suspended 
only  while  the  obstacle  remains.  Here  it  is  seen  that  when  the 
act  which  prevents  the  service  is  by  the  party  himself,  to  whom 
the  service  is  due,  it  is  wholly  extinguished,  but  when  by  another, 
it  is  only  suspended,  because  it  was  not  his  fault  or  neglect  that 
it  was  not  demanded.  And  that  distinction  will  be  found  to  run 
through  all  the  books. 

Let  us  now  see  what  act  of  the  party  vnll  amount  to  a  renun- 
ciation or  extinguishment  of  his  right.  That  has,  indeed,  been 
shown  to  a  considerable  extent  by  the  cases  which  have  been  al- 
ready adduced.  But  I  will  endeavor  to  show  that  it  is  a  general 
principle  both  of  the  common  and  civil  law,  that  any  right  may 
be  destroyed,  not  only  by  an  act  of  the  party,  positively  destruc- 
tive of  the  right  itself,  but  by  an  act  incompatible  with  the  na- 
ture or  exer(;ise  of  it.    Thus,  for  instance,  by  the  old  common 
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law  the  giving  a  bond  for  the  payment  of  money,  by  a  master  to 
his  servant  or  villain,  or  bringing  an  action  against  him, 
amounted  to  a  manumission  or  extiDguishment  of  his  right  of 
service,  because  such  acts  were  inconsistent  with  the  relation  of 
master  and  servant:  2  Bl.  Com.  92.  Sy  the  civil  law,  even  ad- 
mitting the  servant  to  sit  at  the  master's  table  amounted  to  a 
manumission:  1  Srown,  Civil  Law,  109.  If  one  holdiog  an 
office  accept  another  inconsistent  with  it,  even  though  ifc  be  an 
inferior  one,  it  will  be  an  extinguishment  of  the  other:  Millvoood 
V.  Thatcher,^  2  T.  B.  81.  By  the  marriage  of  an  obligor  veith  an 
obligee,  the  debt  is  eztiDguished:  8  Bacon,  107,  tit.  Extinguish- 
ment. If  any  one  stands  by  and  sees  another  build  on  his  land, 
without  interposing  his  claim,  his  right  is  extinguished:  Tarrani 
V.  Tsrry^  1  Bay.  240;  East  India  Company  v.  Vincent^  2  Atk.  83. 
So,  if  a  person  have  a  right  of  way  from  one  close  to  another, 
and  he  grant  the  close  to  different  persons,  his  right  is  destroyed: 
DiU  Y.  Bcdshorpe,  Cro.  Eliz.  300.'  All  these  cases  and  many 
more  which  might  be  added  if  necessary,  go  to  establish  the 
general  principle,  that  two  inconsistent  rights  can  not  exist  to- 
gether, and  that  the  creation  of  a  new  and  inconsistent  right  by 
the  party  himself,  is  an  extinguishment  of  a  former  one.  And 
having  established  the  general  principle,  it  only  remains  to  show 
by  particular  cases  the  application  of  those  principles  to  the  case 
now  under  consideration.  In  2  Jacob's  L.  D.  448,  tit.  Ex- 
tinguishment, it  is  said,  A.  has  a  stream  of  water  which  runs 
through  a  leaden  pipe.  If  B.  purchase  the  land  and  destroy  the 
pipe,  the  water-course  is  extinct,  because  by  this  he  declares  his 
intent  and  purpose  that  he  will  not  enjoy  them  together.  So  a 
way  is  extinguished  by  unity,  and  is  not  revived  by  severance, 
for  which  Bulstrode  is  cited.  See,  also,  WhaUey  v.  Thompson, 
1  Bos.  &  P.  373. 

In  the  Louisiana  code  it  is  said,  **  servitudes  are  extinguished 
by  renunciation  or  voluntary  release  of  them  by  the  owner  of  the 
estate  to  whom  they  are  due.  This  renunciation  may  be  express 
or  tacit.  The  release  of  the  servitude  is  tacit  when  the  owner 
of  the  estate  to  which  it  is  due  permits  the  owner  of  the  estate 
charged  with  servitude  to  build  on  it  such  works  as  presupposes 
an  annihilation  of  the  right:"  246,  258.  From  this  authority  it 
appears  that  two  things  are  necessary  to  effect  the  object:  1. 
That  the  works  constructed  bo  of  a  permanent,  solid  kind, 
inch  as  a  '*  wall  or  edifice;"  2.  That  they  present  an  absolute  ob- 
stacle to  every  kind  of  exercise  of  the  servitude.     Now,  the  case 

1.  MiUward  ▼.  Tkatdur,  2.  DeU  t.  Babthorpe,  i  ro.  Elli.  800. 
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put  by  way  of  illastiation  is,  "  when  the  owner  of  the  estate  ta 
which  the  servitade  is  due  permits  the  owner  of  the  estate 
charged  with  the  servitade  to  build,"  etc.   But  it  will  equaUy  fol- 
low, and  still  more  strongly,  as  I  have  already  shown,  when  the 
owner  himself  who  claims  the  servitude,  commits  the  act.    Thiia» 
in  the  case  from  Jacob's  L.  D. ,  where  the  stream  of  wat-er  was  di- 
verted by  the  person  entitled  to  the  use  of  it  having  cut  the  pipe 
through  which  it  was  conveyed,  it  was  held  that  the  right  was 
extinguished.    Yet  when  a  person  has  a  right  of  way  to  a  springy, 
and  the  spring  becomes  dr3%  though  the  right  cease  for  a  time, 
if  the  spring  chance  to  flow  again,  the  right  revives:  1  Dom.  206; 
which  also  supports  the  distinction  before  laid  down  between  an 
act  of  the  party  and  the  act  of  God  or  of  the  law.    And  it  ap- 
pears to  have  been  determined,  as  early  as  the  Year  Books,  that 
an  incorporeal  hereditament  once  extinguished  can  be  revived 
only  by  a  new  grant:  Year  Book,  21  Ed.  HI.  2;  2  Bl.  Com.  177. 
And  in  the  case  of  Marvin  r.  Stone,  2  Cowen,  807,  Judge  Suther- 
land says,  "  the  rule  is  universal,  that  when  the  remedy  is  sua- 
pended  by  the  act  of  the  parfy  entitled  to  it,  it  is  gone  forever": 
James  v.  Morris,  Id.  258.^    I  do  not  mean  that  a  person  will  lose 
a  right  by  merely  ceasing  to  use  or  exercise  it,  but  he  must  do 
some  act  by  which  he  secures  to  himself  some  other  thing  in- 
consistent with  the  enjoyment  of  the  former.    In  Domat,  218,  it 
is  said,  "  if  between  two  houses,  one  of  which  can  not  be  raised 
so  high  as  to  prejudice  the  prospect  of  the  other,  there  stands  a 
third  house,  which,  not  being  liable  to  the  same  service,  haa 
been  raised,  and  does    obstruct  the  said  prospect,  the   pro- 
prietor of  the  house  who  owes  the  service  may  raise  his."    The 
reason  is  because  the  privilege  has  become  useless  and  can  not 
be  enjoyed.     But  if  the  intervening  house  chance  to  be  removed 
the  service  is  recovered.    But  suppose  he  who  claims  the  service 
should  put  up  the  intervening  house  himself,  will  it  then  be  pre- 
tended that  he  can  revive  the  service  by  pulling  it  down?    I 
presume  not.    Because  the  obstacle  raised  by  himself  was  of  as 
permanent  a  nature  as  the  estate  to  which  the  service  was  due. 
And  in  that  case,  even  the  accidental  falling  of  the  house,  much 
less  the  pulling  of  it  down,  by  the  party  himself,  could  not  re- 
store a  right  which  he  had  voluntarily  relinquished.     And  here, 
also,  another  distinction  may  be  observed,  that  when  a  right  ia 
suspended  by  the  act  of  Qod,  as  by  the  drying  up  of  the  spring, 
it  vnll  revive  again,  if  the  spring  chance  to  flow.    But  if  it  be 

suspended  by  the  act  of  the  party,  as  by  building  a  house  or 

■  ■    '■■ '  -  I. .         I  I , 

1.  Jama  v.  Morey,  2  Cowen,  2iS8  [14  Am.  Deo.  476]. 
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wall,  it  would  not  be  restored  even  though  the  obstacle  should 
be  removed  by  a  stroke  from  heaven. 

I  think,  therefore,  from  these  considerations,  that  the  two 
propositions  with  which  I  commenced  are  most  conclusively 
established:  1.  That  a  servitude  is  extinguished  by  any  obstruo- 
tionof  a  permanent  nature  by  the  party  himself  to  whom  the  ser- 
vice is  due  (or  by  his  consent),  or  by  the  voluntary  acquisition 
or  acceptance  of  any  other  right  or  privilege  incompatible  with 
the  exercise  or  enjoyment  of  it;  and,  2.  That  being  once  lost  it 
is  gone  forever,  and  can  never  be  revived  but  by  a  new  grant. 
The  principle  will  not  apply  where  the  obstruction  is  for  a  tem- 
porary purpose,  even  though  formed  of  the  most  indestructible 
materiidB,  nor  when  it  is  permanent  if  in  aid  of  the  other,  even 
though  they  cannot  be  enjoyed  at  the  same  time,  but  must  be  ex- 
ercised aUemis  visibua.  Thus,  for  instance,  if  the  creek  had  been 
obstructed  for  the  purpose  of  transporting  a  single  crop  across 
it,  or  a  threshing  machine  had  been  erected  for  the  use  of  the 
mill;  even  though  the  mill  must  have  stood  still  during  its 
operation,  because  these  would  be  considered  only  as  different 
parts  of  the  same  system.  It  is  only  when,  from  its  nature, 
the  obstruction  is  permanent,  or  the  use  continuous  and  incom- 
patible, that  such  a  consequence  will  result.  Let  us,  then,  see 
whether  the  case  now  under  consideration  is  of  that  description. 

It  will  be  observed  that  the  stream  was  entirely  obstructed  by  a 
dam,  so  that  even  the  merchant  mill  was  not  kept  in  operation  by 
the  water  passing  down  the  natural  current  of  the  creek.  But  it 
was  diverted  from  its  natural  course  into  two  artificial  canals, 
by  which  it  was  conveyed  to  the  respective  mills.  And  it 
is  not  pretended  that  the  merchant  mill  could  be  kept  in 
operation  while  the  other  was  supplied  with  water  through  the 
natural  channel  of  the  creek.  The  enjoyment  of  one,  therefore, 
was  incompatible  with  the  use  of  the  other. 

Let  us  now  test  the  principle,  by  supposing  the  plaintiff  to 
have  erected  the  same  works  with  the  consent  of  the  defendant. 
Would  it  not  have  amounted  to  a  destruction  of  his  right? 
Most  unquestionably;  because  there  would  not  have  been  a  mo- 
ment of  time  when  he  could  have  claimed  the  enjoyment  of  it. 
And  in  that  case  it  will  not  be  pretended  that  it  would  be  re- 
stored by  the  accidental  burning  of  the  mill,  or  the  blowing  up 
of  the  dam.  And  is  the  principle  less  strong  because  it  is  the 
act  of  the  defendant  himself  ?  So  far  from  it,  upon  eveiy  prin« 
ciple  of  law  it  operates  more  forcibly  against  him. 

Hitherto  the  case  has  been  considered  as  if  between  the  de« 
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fendant  and  Mr.  Pinckney,  of  whom  he  purchased.  Bot  I 
think  it  of  no  unimportant  consideration  that  the  present 
phiintiff  was  a  purchaser  for  a  bona  fide  consideration  at  the 
time  when  the  defendant  had  thus  procLumed  to  the  world  that 
the  privilege  which  he  now  claims  was  useless  and  even  incapa- 
ble of  being  enjoyed  by  him. 

But  it  is  said  the  erection  of  the  new  boilding  was  not  in* 
compatible  with  the  enjoyment  of  the  original  right,  for  it  was 
still  exercised  and  enjoyed  by  raising  the  water  for  the  purpose 
of  flowing  rice.  This  argument  is  built  on  a  total  misconcep- 
tion of  the  foundation  of  the  defendant's  claim.  It  assomes 
for  its  basis  that  the  defendant  had  purchased  the  abstract 
of  orexflowing  the  plaintiff's  land.  Now  there  is  no 
to  justify  such  a  proposition.  All  that  can  be  contended  for 
is,  that  as  he  purchased  the  mill,  the  pond,  dam,  etc ,  passed 
with  it,  and  that  being  entitled  to  the  mill,  he  is  entitled  to 
everything  that  is  necessary  to  the  enjoyment  of  it.  Let  as 
then  suppose  that  the  mill,  dam,  pond,  etc.,  with  all  the  right, 
members,  and  appurtenances,  had  been  specifically  conveyed 
(and  the  defendant  certainly  can  not  claim  more  by  this  deed), 
what,  then,  would  he  have  acquired?  Why,  the  right  of  keep- 
ing up  the  pond  for  the  purposes  of  the  mill,  but  for  no  other 
purpose.  Take,  for  instance,  the  case  put  by  Domat.  If  a 
spring  from  which  a  neighbor  has  a  right  to  fetch  water  hap- 
pens to  be  dried  up,  he  will  lose  the  right  to  enter  on  the 
ground  where  the  spring  was:  1  Dom.  106.  And  for  the  most 
obvious  reason.  The  object  for  which  the  entry  was  allowed 
having  ceased,  the  right  ceased  with  it.  Thus,  if  a  person 
should  have  a  right  of  way  over  another's  land  to  church,  if  the 
church  should  happen  to  be  burned,  his  right  of  way  would 
cease.  Nor  would  it  revive  though  a  theater  should  be  built 
in  the  same  place.  For  his  right  of  way  was  to  church,  and 
not  to  a  theater.  The  raising  of  the  pond  for  the  purpose  of 
flowing  the  rice,  did  not  arise  from  any  privilege  connected 
with  the  use  of  the  mill,  but  from  the  ownership  of  the  soil, 
which  conferred  no  right  to  throw  the  water  back  upon  the 
plaintiff's  land.  And  not  having  been  done,  in  pursuance  of 
the  right  now  set  up,  can  add  no  strength  to  the  defense.  In- 
deed, the  part  of  the  ground  where  the  pond  was,  having  been 
converted  into  a  rice-field,  furnishes  additional  evidence  of  an 
intention  to  abandon  it  as  a  mill-pond. 

It  is  said  that  the  fi  jod-gates  were  kept  up  during  this  whole 
period;  bat  that  is  susceptible  of  the  same  answer^     They  were 
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kept  hanging  to  their  hinges.  But  they  were  as  completely 
divorced  from  the  mill  as  if  it  had  been  burnt  down.  Indeed, 
for  the  purposes  of  the  question  now  under  consideration,  the 
mill  must  be  considered  as  entirely  annihilated,  because  it  was 
kept  in  operation  by  means  unconnected  with  the  pond  which 
18  said  to  have  been  purchased,  and  as  unconnected  with  the 
flood-gates  as  if  they  had  been  placed  on  the  top  of  the  Andes. 
Baiaing  the  water,  therefore,  occasionally,  for  the  purpose  of 
flowing  the  rice-field  furnishes  no  evidence  of  an  intention  to 
preserve  the  original  rigbt;  but  was  calculated  to  authorize  a 
oontxary  inference,  as  it  was  converted  to  another  and  different 
Qse^  entirely  distinct  from  the  original  object. 

In  the  course  of  the  discussion  the  words  forfeiture,  abandon- 
ment, and  extinguishment  have  been  indiscriminately  used. 
For  instance,  it  has  been  contended  that  the  defendant  has 
forfeited  or  abandoned  his  right,  etc.  These  words  have  been 
made  the  subject  of  criticism  on  the  other  side.  It  is  con- 
tended that  they  relate  only  to  franchises,  corporation  rights, 
etc.,  and  that  a  person  can  not  abandon  or  forfeit  a  freehold  by 
mere  nonuser.  But  it  will  be  observed  that  this  is  not  a  ques- 
tion on  the  construction  of  an  instrument  of  writing  in  which 
the  precise  definition  of  words  is  to  be  ascertained.  Whether 
the  most  appropriate  terms  have  been  observed  throughout  the 
discussion  is,  therefore,  quite  unimportant  to  the  main  object 
of  our  inquiry.  But  I  observe  that  by  the  civil  law  writers 
these  terms  and  others  are  indiscriminately  used.  In  the  Loui- 
siana code  the  title  of  the  first  chapter  on  this  subject  com- 
mences: *'  How  servitudes  are  extinguished.''  And  in  enumer- 
ating the  several  methods,  the  fourth  is,  by  the  abandonment 
of  that  part  of  the  estate  which  owes  the  servitude.  Justinian 
uses  the  words,  quibus  modis  finUur,  by  what  method  or  in  what 
manner  it  is  terminated:  Coop,  Just.  468.  The  language  of 
Heineocius  on  the  Pandects  is:  "  Quern  admodum  aervUvies  amii' 
tunlur"  247.  Pothier,  in  his  Digest  of  the  Pandects,  makes 
use  of  the  same  language :  '  *  AmiUmUur  predialea  senntuieB,"  etc. : 
4  Pothier,  362.  The  case,  therefore,  is  not  to  be  determined 
by  a  criticism  upon  words.  I  have  chosen  the  word,  "  extin- 
guishment;" whether  it  is  most  appropriate  or  not,  I  do  not 
Imow,  but  it  appears  to  me  to  be  sufficiently  intelligible. 

But  the  defendant's  counsel  are  laboring  under  an  error  in 
supposing  that  the  plaintiff  claims  an  abandonment  or  forfeiture 
of  some  part  of  his  freehold,  or  something  incident  or  belong- 
ing to  it,  neither  of  which  is  contended  for.     The  defendant 
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does  not  lose  or  abandon  any  part  of  his  plantation  bj  changing 
the  use  of  it;  and  if  he  did,  the  plaintiff  would  not  acquire  it. 
The  plaintiff  does  not  claim  anything  from  the  defendant.  The 
land  overflowed  was  as  much  the  property  of  the  plaintiff  when 
covered  by  the  defendant's  mill  pond  as  it  is  now.  Tnwtead  of 
asking  or  taking  anything  from  the  defendant,  he  only  elaims 
the  right  of  using  or  enjoying  what  is  his  own.  The  right  to 
overflow  the  plaintiff's  land  is  not  even  an  incident  to  the  de- 
fendant's land,  any  more  than  the  roundness  of  a  ball  is  incident 
to  the  matter  of  which  it  is  composed.  It  is  an  incidental 
quality  without  which  it  may  as  well  not  exist.  Drawing  off 
the  water  does  not  affidct  the  right  of  the  land  any  more  than 
cutting  a  slice  from  the  ball  does  the  matter  which  enters  into 
its  composition.  It  changes  its  quality,  but  may  improve  its 
value.  That  is  a  matter  of  which  the  party  himself  was  alone 
entitled  to  judge.  The  defendant  undoubtedly  thought  he  was 
improving  the  value  of  his  purchase  by  abandoning  the  lower 
mill  and  building  the  other.  It  was  his  own  act,  and  the 
plaintiff  only  claims  the  benefit  resulting  from  it. 

A  servitude  is  required  in  this  case  by  the  defendant  from  the 
plaintiff  of  overflowing  his  land.  That,  says  the  author  above 
mentioned,  may  be  extinguished  "by  abandoning  that  part  of 
the  estate  which  owes  the  servitude."  It  was  the  plaintiff's 
which  owed  the  servitude,  and  that  the  defendant  has  abandoned. 
Suppose  that  instead  of  a  right  to  overflow  his  land  it  was  a 
right  of  way  to  his  own,  and  by  erecting  a  mill  he  had  over- 
flowed his  own  land  so  that  the  way  had  become  useless,  would 
it  not  have  amounted  to  an  extinguishment  of  his  right?  Is  it 
not  in  principle  the  same  as  the  case  already  mentioned  of  cut- 
ting off  the  pipe  ?  The  defendant  has  cut  off  a  natural  pipe  by 
diverting  the  water  into  an  artificial  one  for  another  and  more 
useful  purpose. 

So  far  I  have  endeavored  to  support  my  opinion  by  authority. 
But  it  is  said  that  the  common  law  is  nothing  more  than  com- 
mon sense,  or  rather  that  it  is  the  perfection  of  reason.  Let  us 
then  consider  the  case  apart  from  authority,  and  endeavor  to 
illustrate  it  by  a  few  cases  addressed  immediately  to  the  under- 
atanding. 

Suppose  a  person  to  be  the  owner  of  a  house  with  ancient 
lights  which  no  person  has  a  right  to  obstruct.  If  he  erect  a 
house  or  put  up  a  wall  directly  covering  his  windows,  has  he 
not  extinguished  his  light  himself  as  effectually  as  if  he  nad 
biowed  out  his  candle  ?    It  does  not  require  a  reference  to  Coke, 
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Jostinian,  or  Domat,  to  establish  that  fact.    Surely,  then,  it 
would  amount  to  a  license  to  his  neighbor  to  put  up  a  similar 
building  on  his  adjoining  lot.     Suppose  A.  to  have  a  right  of 
way  oyer  the  land  of  B.    If  he  erect  a  house  on  his  own  land  in 
such  a  manner  as  to  obstruct  the  passage  into  the  lands  of  B. , 
does  he  not  effectually  destroy  his  right  of  way  ?    Can  he  claim 
a  right,  the  enjoyment  of  which  he  has  rendered  impossible  by 
his  own  act?    These  cases  are  so  plain  that  they  must  be  com- 
prehended by  eyery  one.     Suppose,  in  the  case  before  us,  the 
defendant,  instead  of  purchasing  a  mill-pond,  with  the  right  of 
flowing  the  plaintiff's  land,  had  purchased  arable  land  with  a  right 
of  way,  to  haul  away  his  crop.     If  he  had  erected  the  mill  which 
he  now  has,  and  thrown  the  whole  of  his  land  under  water  by 
<sonyerting  it  into  a  pond,  would  he  not  haye  destroyed  his  right  of 
way  ?    Must  Mr.  Pinckney  have  kept  open  a  road  which  termi- 
nated at  an  impassable  lake,  a  way  which  the  owner  himself  had 
voluntarily  destroyed.     It  is  impossible  that  such  a  position  can 
be  maintained. 

I  will  put  but  one  other  case  to  show  how  a  right  may  be  ex- 
tingnisbed  by  implication.  Suppose  Qeneral  Hampton,  instead 
of  purchasing  the  mill  and  mill-pond,  had  purchased  the  tract  of 
land  which  Mr.  Taylor  now  owns,  would  not  Mr.  Pinckney,  by 
selling  that  land,  haye  destroyed  his  own  mill?  By  selling  that 
part  of  the  land  with  all  the  rights,  members,  and  appurtenances 
thereunto  belonging  without  reserving  the  right  of  overflowiDg, 
he  wouJd  have  impliedly  lost  the  right,  because  it  would  be  in- 
consistent with  the  CDJoyment  of  the  thing  which  he  had  con- 
veyed. And  being  once  destroyed  would  never  revive  but  by  a 
new  grant.  And  in  what  respect  does  the  case  now  under  con- 
sideration differ  from  those  to  which  I  have  referred?  The  de- 
fendant has,  by  his  own  free  will  and  accord,  abandoned  the 
privilege  to  which  he  was  entitled.  He  has  cut  away  his  dam, 
drawn  off  the  water,  and  turned  his  pond  into  an  arable  field; 
he  has  obstructed  the  natural  current  of  the  creek,  and  turned 
it  into  other  channels;  he  has  built  a  permanent,  valuable  mill  on 
the  land  before  overflowed  by  the  pond;  he  has  thus  relinquished 
the  privilege  to  which  he  was  entitled,  for  these  new-bom  privi- 
leges of  his  own  creation,  the  enjoyment  of  which  it  is  admitted 
is  incompatible  with  the  former  state  of  things.  For  nine  years 
has  the  claim  now  set  up  been  dispensed  with,  and  in  all  possi- 
bility, but  for  the  accidental  circumstance  of  the  destruction  of 
the  new  mill,  a  revival  of  it  never  would  have  been  attempted. 
Indeed  it  ought  not  to  be  spoken  of  as  a  matter  of  conjecture. 
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No  peraon  in  his  senses  would  hiiTe  eieeted  a  merchant-mill  in 
a  mill'pond.  The  very  fact  of  having  boilt  on  the  land  pieri- 
onslj  occupied  by  the  pond  earned  with  it  izresistible  eridence 
to  all  the  world  that  the  pond  was  forever  abandoned.  And  bat 
for  the  unfortonate  destmction  of  the  mill  and  the  blowing  np  of 
the  dam,  the  idea  of  reviving  it  never  would  have  occorred.  Bat 
if  the  defendant's  right  had  not  become  ertingaiahed,  when 
woold  it  have  become  so?  Might  he  revive  it  at  anj  indefinite 
period  ?  Was  the  plaintiff  boand  to  wait  for  fifty  years,  and 
leave  his  plantation  a  wildemesH,  while  the  defendant  was  trying 
ezperimentSy  converting  ponds  into  rice-fields,  and  rice-fields 
into  mfll-pondSy  antil  he  had  ascertained  the  saccess  of  all  these 
experiments  ?  This  is  a  question  of  great  public  interest,  and 
it  is  time  that  it  should  be  settled  upon  some  known  and  fixed 
principles.  It  must  be  recollected  that  the  plaintiff  has  rights 
as  well  as  the  defendant,  and  all  he  asks  is  that  he  should  be 
permitted  to  enjoy  these  rights  undisturbed.  The  defendant, 
having  made  his  election,  ought  to  be  bound  by  it,  and  in  mj 
opinion  had  no  further  right  to  disturb  the  plaintiff  in  the  full 
enjoyment  of  his  property.  I  am  satisfied  with  the  verdict  both 
as  it  regards  the  law  and  the  facts,  and  the  motion  must,  there- 
fore, be  refused. 
New  trial  refused. 


Lee's  Heibs  v.  Lee's  Exeodtob. 

[4MdOOBl>,18a.] 

EocsKTBidTT  alone  Mrill  not  invalidate  a  wilL 

Sanity  is  Presumed  until  the  contrary  ia  clearly  proved. 

Belief  that  One  is  Tormented  bt  Witches,  devils,  or  evil  apiiiti,  ia  not 

sufficient  evidence  of  insanity,  when  the  person  is  otherwise  capable 

of    managing  his  business,   particularly  when  it  appears  that  he  was 

most  troubled  with  these  hallucinations  when  he  was  drinking. 
Aversion  to  Relations  is  not  evidence  of  insanity  where  ill  treatment  is 

assigned  as  a  reason  for  it,  and  there  are  grounds  for  believing  it  well 

founded. 
To  Invalidate  a  Will  there  must  be  extrinsic  proof  of  insanity  ftxigfci'ng 

at  its  execution,  or  the  act  must  be  so  irrational  as  to  afford  intrinsio 

evidence  of  it. 
Where  iNSANrrr  has  beoomx  HABrruAL,  all  the  civil  acts  of  the  lunatic  are 

void,  whether  traceable  to  his  malady  or  not. 
Lr  AN  Intermission  of  the  Malady  is  shown  at  the  time  of  petfomung  an 

act  the  act  is  valid,  and  the  habitual  insanity  of  the  party  will  not 

affect  it 
Unjust  Will  is  not  necessarily  an  i  Tational  act. 
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KuicBKB,  Chabacteb,  AND  Inteluoincb  ov  Witnessbs,  and  their  oppor> 
tonities  for  observation,  should  be  taken  into  the  accoont  upon  a  qnes* 
tioQ  of  insanity. 

Appeal  from  a  decision  in  the  circuit  court  in  favor  of  a  cer- 
tain instrument  offered  for  probate  as  the  will  of  Mason  Lee. 
The  case  came  before  that  court  on  appeal  from  a  decree  of 
the  ordinary  admitting  said  will  to  probate.  By  the  will  in 
question  the  heirs  at  law  of  the  testator  and  his  two  illegiti- 
mate sons  were  disinherited,  and  the  estate,  valued  at  fifty 
thousand  dollars,  was  devised  to  the  states  of  South  Carolina 
and  Tennessee,  in  equal  shares.  Three  other  wills  had  pre- 
viously been  executed  by  the  testator,  the  provisions  in  which 
were  identical  with  those  of  the  one  offered  for  probate,  except 
that  in  one  case  the  United  States  were  the  sole  devisees,  and 
in  another  the  states  of  South  Carolina  and  Georgia.  The 
present  will,  after  giving  the  property  as  aforesaid,  provided 
that  the  testator's  slaves  should  be  hired  out  in  Tennessee  for 
twenty-three  years,  and  that  at  the  end  of  that  time  the  prop- 
erty should  be  sold,  and  the  proceeds  paid  into  the  treasuries 
of  the  states  named  as  devisees.  It  then  continued  as  follows: 
'*  Provided,  nevertheless,  I  do  not  leave  my  child  or  children 
the  same  or  any  part  thereof,  which  may  be  made  known  by 
my  own  handwriting.  But  in  that  event,  and  should  they  or  it 
die  without  lawful  issue  of  his,  her,  or  their  bodies  or  body, 
then  to  be  paid  into  the  treasuries  of  the  states  for  their  benefit 
and  behoof  forever.  And  it  is  my  will  and  desire  that  no  part 
of  my  estate  shall  be  enjoyed  or  in  any  wise  inherited,  by  either 
or  any  of  my  relatives,  while  wood  grows  or  water  runs,  except 
as  above  excepted.  And  my  executors  are  enjoined  to  contend 
with  them,  either  in  law  or  equity,  to  enforce  this  my  will  by 
employing  the  best  Charleston  lawyers,  at  the  expense  of  my 
estate;  or  in  any  other  way,  again,  again  and  again.  And  lastly 
I  do  nominate,  appoint,  and  ordain  Bobison  Carloss,  Esq.,  of 
South  Carolina,  Marlborough  district,  one  of  the  executors  of  this 
my  last  will  and  testament,  together  with  one  of  the  first-rate 
Baptist  ministers  belonging  to  the  association  of  the  state  of 
Tennessee.  *  *  *  And  my  executors  are  again  enjoined  to 
contend  against  any  of  my  relations  who  may  wish  to  have  any 
of  my  estate,  or  to  defend  this  will  so  long  as  there  is  money  left 
to  fee  the  best  lawyer  in  Charleston,  or  in  the  above  states 
mentioned.*' 

The  ground  upon  which  the  will  was  contested  was  the  in« 
sanity  of  the  testator,  and  the  evidence  for  the  heirs  tended  to 
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show  the  following  &cts:  The  testator  had  no  particnlar  ground 
for  distildng  his  rehitionSy  with  one  exception,  and  his  two  ille- 
gitimate sons  had  given  him  no  canse  of  offense,  but  he  had 
nevertheless  come  to  a  settled  determination  not  to  make  a 
will  in  their  favor,  or  in  that  of  any  other  person,  for  fear  that 
the  legatee  might  wish  for  his  death.  He  manifested  no  aver- 
sion, however,  to  making  gifts  to  his  relations,  to  take  effect  in 
his  life-time.  He  believed  that  his  relatives  desired  his  deaths 
and  that  they  used  supematuial  agency,  and  bewitched  hinL. 
He  believed  that  all  women  were  witches,  and  wonld  not  sleep 
on  a  bed  made  by  a  woman.  He  believed  also  that  an  influence 
could  be  exerted  on  his  body  and  mind  from  a  distance;  that 
some  of  his  relations  were  in  his  teeth,  and  to  dislodge  them^ 
he  had  fourteen  of  his  teeth  drawn,  making  no  signs  of  suffer- 
ing under  the  operation;  that  a  spell  could  be  cast  on  him  if  he 
should  make  water  on  the  ground,  and,  to  avoid  doing  so,  he 
carried  a  tin  cup  in  his  pocket,  which  he  used  for  that  purpose. 
He  had  holes  cut  in  his  shoes  and  hat,  so  that  if  the  devil  got  in 
he  could  drive  him  out  the  easier.  His  dress  was  coarse  and 
filthy,  and  was  appraised  at  his  death  at  one  dollar.  He 
made  his  clothes  himself.  They  were  without  buttons.  The 
pantaloons  were  like  petticoats;  they  had  no  waistband,  and 
were  fastened  by  a  rope.  His  great  coat  was  a  blanket  with  a 
hole  cut  through  it.  He  did  not  clean  his  clothes  for  months. 
He  kept  his  head  shaved  close  to  prevent  the  witches  from  get- 
ting hold  of  his  hair,  and  to  make  his  wits  glib.  He  had  many 
«words,  fifteen  or  twenty  a  year,  and  was  constantly  changing 
them.  One  of  them  was  four  feet  long,  with  two  edges; 
■  another  eleven  inches  wide  and  fourteen  long.  He  had  them 
.made  by  a  blacksmith,  to  enable  him  to  fight  the  devil  and 
witches.  In  the  daytime  he  dozed  in  a  hollow  gum  log  for  a 
bed,  keeping  awake  at  night  fighting  the  devil  and  witches. 
Once  he  imagined  he  had  the  devil  nailed  up  in  a  fire-place. 
He  made  a  mark  across  the  room,  which  he  would  not  pass,  or 
suffer  to  be  swept.  Occasionally  he  would  have  his  negroes 
throw  dirt  on  his  roof  to  keep  away  the  witches.  Once,  when 
within  half  a  day's  travel  of  the  end  of  an  important  business 
journey,  he  abandoned  it  and  returned  home,  because  he  heard 
rats  running  in  the  loft  of  a  house  where  he  slept,  and  thought 
the  witches  were  after  him.  At  one  time,  when  he  had  the 
gravel,  he  thought  some  of  his  relations  had  bewitched  his 
penis.  He  believed  that  he  had  met  and  talked  with  God  in 
the  woods,  and  promised  him  to  live  poor  and  miserable  all  hia 
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life  if  he  would  permit  him  to  get  rich.  His  house  at  one  time 
was  a  miserable  hovel,  adjoining  a  hog-sty,  with  a  door  too  low 
to  admit  him  erect,  and  containing  for  a  bed  a  hollow  gum  log 
and  one  or  two  blankets.  In  this  bed  he  kept  sometimes  three 
or  four  razors  and  pistols.  He  had  no  chairs,  tables  or  dishes. 
His  meat  was  boar  and  buUbeef  and  dumplings,  served  in  the 
same  pot  in  which  they  were  boiled,  and  placed  on  a  chest 
answering  for  both  table  and  chair.  He  ate  with  a  spoon,  knife 
and  fork,  or  with  a  forked  stick,  all  of  which  had  been  cut  in 
two  by  a  blacksmith,  a  piece  taken  out,  and  the  remaining  parts 
riveted  together,  to  prevent  spells.  He  would  not  drink  out  of 
a  tumbler  after  another  person  for  fear  of  harm.  His  saddle 
was  part  of  a  gum  log  covered  with  leather  of  his  own  make. 

Shortly  before  his  death  he  went  to  live  with  a  Mr.  Dubose, 
who  would  not  receive  him  into  his  family,  but  built  him  a 
house  about  twelve  feet  square.  The  testator  complained  that 
it  was  too  large,  and  had  it  pulled  down,  and  a  kennel  erected 
in  its  place  three  feet  wide,  five  feet  long  and  four  feet  high,  in 
which  he  lived. 

He  was  brought  up  in  North  Carolina,  in  decent  society,  and 
lived  there  until  thirty  years  of  age,  without  manifesting  any 
striking  peculiarities.  According  to  his  own  account,  he  was 
struck  by  lightning  about  that  time,  and  removed  to  Georgia. 
Shortly  afterwards  he  began  to  exhibit  the  peculiarities  which 
subsequently  marked  his  conduct,  and  he  always  manifested  a 
great  fear  of  lightning.  In  Qeorgia  he  killed  a  negro,  and  fled 
the  state.  He  was  easily  alarmed.  Once  he  was.  frightened  by 
a  wooden  clock,  thinking  it  racked  his  body  and  mind,  and 
made  a  contract  to  buy  it  and  destroy  it,  but  afterwards  re« 
Bcinded  the  bargain,  fearing  some  greater  mischief.  His  man-' 
agement  of  his  property  while  in  this  state  was  extraordinary. 
He  had  his  plantation  implements  made  so  that  the  overseers 
would  not  use  them.  He  hardly  ever  appeared  at  the  planta- 
tion, but  spent  his  days  in  dozing,  and  his  nights  fighting 
witches,  etc.  He  would  not  permit  any  bull  or  boar  on  his 
plantation  to  be  castrated.  He  cut  off  the  tails  of  his  hogs  and 
cattle  close  to  the  roots.  He  said  the  cows  made  themselves 
poor  fighting  flies  with  their  tails,  and  that  if  those  appendages 
were  cut  off  the  animals  would  get  as  fat  as  squabs.  He  always 
cut  off  the  ears  of  his  horses  and  mules  close  to  their  heads. 
On  one  occasion  he  bought  a  horse  at  a  distance,  and  imme« 
diately  cut  off  its  ears,  mounted  it  while  bleeding,  and  rode  it 
home.    He  hoed  his  corn  after  a  frost,  saying  it  would  come 
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out  green  again.  His  bargains  were  genendlj  bad.  Once  he 
sold  a  plantation  for  seven  thousand  dollars,  payable  in  seven- 
teen years,  without  interest,  with  liberty  to  the  purchaser,  at 
the  end  of  the  time,  to  give  up  the  bargain  and  the  land  with- 
out paying  rent;  saying  that  the  land  would  not  be  worn  out, 
and  at  the  end  of  seventeen  years  would  be  worth  ten  times  aa 
much.  At  one  time  shortly  before  his  death  he  bought  a  lar;ge 
tract  of  poor  pine  land,  and  set  all  his  negroes  to  work  there, 
though  there  was  not  a  house  on  it.  He  had  two  thousand 
acres  partially  cleared  for  the  purpose  of  planting  ground-nuts, 
by  which  he  was  to  make  his  fortune,  and  then  abandoned  it 
without  planting  an  acre.  He  never  went  to  church,  voted,  did 
militia,  patrol,  or  road  duty,  or  took  any  interest  in  public 
afifairs.  All  these  extravagances  and  follies  he  exhibited  both 
when  drunk  and  sober. 

One  reason  which  he  gave  for  not  providing  for  one  of  hia 
illegitimate  sons,  was  that,  although  he  was  a  twin  brother  of 
the  other,  only  one  of  them  was  his  son;  and  he  said  further, 
that  if  he  left  him  anything,  his  relations,  the  Wigginses,  would 
law  him  out  of  it,  and  that,  therefore,  he  must  leave  it  to  the 
states  named  in  the  will,  who  would  be  able  to  defend  it.  The 
reason  he  gave  for  hiring  out  the  negroes  for  twenty-three 
years  was  that  by  that  time  the  present  generation  of  his  rela- 
tions would  be  all  dead.  When  one  of  his  wills  was  about  to 
be  executed  he  sent  many  miles  for  a  witness,  though  there 
were  many  competent  persons  close  at  hand;  and  the  witness 
having  arrived  at  nine  o'clock,  although  the  will  was  ready,  he 
would  not  execute  it  until  assured  that  it  was  after  twelve 
o'clock.  He  had  a  sulky  made  at  one  time,  with  shafts  nine 
feet  long,  a  square  seat  and  chair,  the  sticks  being  worked  with 
a  drawing-knife,  and  not  turned,  and  the  cross-bars  being  made 
square.  He  once  proposed  to  build  a  house  four  feet  wide,  with 
a  chimney  at  the  side;  and  he  wanted  a  coffin  made  like  a  sea- 
man's chest,  out  of  two-inch  oak  plank. 

Many  respectable  witnesses  were  examined  in  favor  of  the 
will,  who  thought  the  testator  sane  but  eccentric,  and  that  hia 
peculiarities  of  dress,  manners,  etc.,  were  the  result  of  avarice 
and  affectation.  Some  thought  him  intelligent,  and  even 
shrewd,  when  sober,  but  a  fool  when  drunk;  and  it  was  testified 
that  for  the  purpose  of  executing  his  will  he  kept  sober  for 
three  weeks  beforehand.  The  attesting  witnesses,  all  respect- 
able men,  swore  to  his  capacity  at  the  time  of  executing  the 
will,  and  to  his  keeping  sober  for  the  purpose.    Being  asked 


Jan.  1827.]        Lee's  Heibs  v.  Lee's  Ex'b.  727 

during  bis  last  illness  if  he  believed  in  witchcraft,  be  replied 
that  be  was  not  so  credulous  as  to  believe  any  such  thing;  that 
be  knew  his  disease  was  the  gravel,  and  would  cause  his  death. 
He  irequentlj  declared  that  the  Wigginses,  his  relations,  should 
have  none  of  his  property,  and  that  be  believed  one  of  them 
was  at  the  head  of  a  plot  to  seize  him  and  take  him  to  Georgia 
to  be  tried  for  killing  the  negro  before  mentioned.  One  wit- 
ness, whose  character,  however,  was  attacked,  swore  that  this 
belief  wa^  founded  upon  fact,  and  that  the  plot  was  prevented 
by  the  testator's  discovery  of  it.  The  testator  said  he  would 
leave  bis  illegitimate  son  property  but  for  the  fact  that  he  would 
not  be  able  to  defend  it  from  the  Wigginses.  His  attorney,  a 
gentleman  of  intelligence,  and  the  son  whom  be  acknowledged, 
both  swore  that  they  believed  him  sane  when  he  was  sober. 
Wben  young  he  had  been  an  accountant,  and  some  well-exe- 
cuted papers  drawn  by  him  were  exhibited  in  evidence.  It 
appeared  that  Wiggins,  the  appellant,  had  on  one  occasion  ap- 
pointed bim  his  attorney  in  fact,  and  had  sold  him  a  number  of 
negroes. 

Waties,  J.,  charged  the  jury  that  the  peculiar  nature  of  the 
case  made  it  one  of  great  difficulty  and  some  doubt.  The  issue 
between  the  parties  was  whether  the  testator.  Mason  Lee,  was 
of  sound  mind  or  not,  at  the  time  he  executed  his  will.  The 
evidence  consisted  partly  of  examinations  taken  under  commis- 
sions, and  partly  of  oral  testimony.  The  first  is  of  witnesses  in 
North  Carolina,  who  described  the  early  habits  and  conduct  of 
the  testator  to  have  been  generally  as  regular  and  correct  as 
those  of  other  young  men,  although  manifesting  occasionally 
some  singularity;  also  of  witnesses  in  Qeorgia  (to  which  state 
be  afterwards  removed),  who  testified  that  his  mind  and  conduct 
had  then  undergone  a  great  change,  and  betrayed  strong  marks 
of  derangement.  The  witnesses  who  have  been  examined  in 
court  give  a  detailed  account  of  his  life  from  the  time  he  came 
into  this  state  until  his  death.  The  counsel  for  the  appellant 
rest  their  allegation  of  his  insanity  on  the  following  grounds: 
1.  His  belief  in  witchcraft,  and  a  supernatural  agency;  2.  His 
eccentric  habits;  and,  3.  His  aversion  to  his  relations.  His 
honor  was  of  opinion  that  a  belief  in  witchcraft,  although  some- 
times the  symptom  of  a  disordered  mind,  was  not  of  itself  any 
proof  of  it,  as  it  had  often  been  entertained  by  persons  who 
were  above  all  suspicion  of  insanity,  and  even  by  men  who 
were  distinguished  for  their  wisdom.     He  thought,  also,  that 
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the  eocentiicities  of  the  testator  might  be  traced  to  other  caases 
than  insanity.  They  exhibited  indeed  singular  instances  of 
personal  privation^  and  of  a  distempered  imagination.  He  was 
filthy  in  his  dress,  slept  in  a  hollow  gam,  ate  out  of  a  pot  with 
a  broken  spoon,  and  had  no  fomitnre  in  his  hoose.  He  imag* 
ined  himself  engaged  in  a  constant  warfare  with  evil  spirits, 
complained  of  their  incessant  assaults,  and  provided  the  strang- 
est weapons  for  his  defense.  Such  conduct,  if  it  stood  alone» 
might  very  well  be  called  insanity,  but  it  appeared  that  he  was 
most  distracted  with  those  phantoms  when  he  was  drinking  a 
great  quantity  of  ardent  spirits,  and  that  he  was  disposed  at  all 
times  to  be  intemperate.  It  was  proved  too,  by  a  great  number 
of  respectable  witnesses,  that  when  sober  he  conversed  sensibly 
on  most  subjects;  that  they  regarded  him  as  a  very  singular 
man,  but  not  insane;  that  he  made  frequent  contracts,  many  of 
which  were  to  a  considerable  extent,  and  although  some  of 
them  were  whimsical,  yet  the  result  was  generally  advantageous 
to  him;  and  these  witnesses  were  all  of  opinion  that  he  was  per- 
fectly competent  to  manage  and  dispose  of  his  property.  It 
was  an  important  fact  that  the  appellant,  Wiggins,  had  himself 
sold  to  him  a  number  of  negroes,  and  on  leaving  the  state  on 
some  occasion  had  so  much  confidence  in  his  discretion  and 
judgment,  that  he  had  appointed  him  his  attorney  to  manage 
his  affairs  in  his  absence. 

The  third  ground  relied  on  to  show  insanity  was  the  aversion 
of  the  testator  to  his  relations.  This  fact  was  fully  proved,  and 
if  his  relations  had  lived  in  friendly  intercourse  with  him,  and 
he  had  excluded  them  all  from  his  will  without  any  cause,  it 
might  have  been  considered  a  strong  indication  of  a  perverted 
mind;  but  he  assigned  reasons  for  this  exclusion,  some  of 
which  appeared  to  be  well  founded  and  to  justify  his  belief  that 
they  had  treated  him  ill,  and  particularly  that  Wiggins  had  con- 
spired with  others  to  have  him  seized  and  carried  to  Georgia,  to 
answer  to  a  criminal  charge  in  that  state.  He  did  not,  there- 
fore, regard  his  aversion  to  his  relations,  under  these  circum- 
stances, as  any  evidence  of  insanity. 

But  the  main  question  in  the  case  was  whether  the  testator 
was  insane  at  the  time  of  making  his  will.  This  was  the  issue 
to  be  tried,  and  he  stated  to  the  jury  that  the  will  could  only  be 
invalidated  by  proof  of  an  existing  insanity  at  the  time  of  mak- 
ing it,  or  by  its  being  so  irrational  an  act  as  to  afford  intrinsio 
evidence  of  this.  If  a  man  had  been  found  a  lunatic,  or  might 
be  considered  so  in  the  legal  sense  of  the  word  (that  is,  non 
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compos  mentis),  all  his  civil  acts  were  void  whether  they  could 
be  traced  to  the  malady  or  not,  because  his  insanity  has  become 
a  habitual  state.  But  it  was  not  (as  was  said  by  Lord  Erskine 
in  his  celebrated  speech  for  Hadfield)  every  man  of  a  frantio 
appearance  and  behavior  who  is  to  be  considered  a  lunatic, 
either  as  it  regards  obligations  or  crimes,  but  he  must  appear  to 
the  jury  non  compos  mentis,  not  at  the  anterior  period,  but  at 
the  moment  when  the  act  was  done:  Coop.  Med.  Jurisp.  896. 
In  the  case  of  Cartwrighi  v.  Cartvrright,  1  Phil.  100,  this  doctrine 
was  carried  still  further.  * '  If  (it  was  there  stated  by  the  court) 
you  can  establish  that  a  party  habitually  afflicted  by  the  malady 
of  the  mind  has  intermissions,  and  if  there  was  an  intermission 
at  the  time  of  the  act,  that  being  proved  is  sufficient,  and  the 
general  habitual  insanity  vdll  not  affect  it.''  Having  presented 
to  the  jury  these  views  of  the  law,  he  proceeded  to  consider  the 
evidence  which  related  more  immediately  to  the  making  and 
execution  of  the  will,  and  which  he  thought  of  most  import* 
ance. 

It  appeared  to  him  to  bring  the  testator's  case  fully  within 
the  law  before  stated.  The  will  was  drawn  by  his  direction, 
was  transcribed  from  one  which  he  had  formally  dictated,  an<l 
was  consistent  with  the  previous  and  repeated  declarations  of 
his  intention.  He  abstained  from  drinking  any  ardent  spirits 
for  two  weeks  before  he  executed  it,  that  he  might  keep  bis 
mind  collected  for  the  purpose.  The  person  who  drew  the  will, 
and  the  witnesses  to  the  execution  of  it,  all  deposed  to  the  per- 
fect soundness  of  his  mind  at  the  time;  and  during  his  last 
iilnesSy  which  soon  after  ensued,  on  its  being  suggested  to  bim 
in  jest  that  he  might  be  troubled  by  witches,  he  replied  *'  that 
he  was  not  so  credulous  as  to  believe  any  such  thing;  that  lie 
knew  his  disease  was  the  gravel,  and  that  it  would  be  the  death 
of  him. "  There  was  so  much  deliberation  and  thought  in  all 
this,  that  even  if  the  testator  had  been  before  afflicted  with 
habitual  insanity,  yet  this  conduct  was  sufficient  to  establish  a 
complete  intermission.  But  it  was  contended  that  the  will 
itself  spake  the  language  of  insanity.  It  could  not  be  denied 
that  it  was  a  strange  will,  and  if  not  the  production  of  an  insane 
mind,  it  was  no  doubt  that  of  a  very  eccentric  one.  It  might 
be  regarded  too  as  unjust  to  his  illegitimate  sons,  if  not  to  his 
other  relations.  But  it  was  not,  therefore,  an  irrational  act  in 
a  legal  sense,  nor  was  it  so  eccentrio  or  unjust  as  many  other 
wills  which  had  been  made  by  men  of  unquestionable  sanity. 
It  was  not  as  much  so  in  either  respect  as  the  will  of  Thelusson, 
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who  had  deprived  his  children  and  grandchildren  of  nearly  all 
the  enjoyments  of  his  immense  estate,  that  it  might  accumulate 
for  the  benefit  of  a  contingent  and  remote  descendant  who 
might  never  come  into  existence,  and  if  he  should  not,  for  the 
benefit  of  the  sinking  fund  of  Great  Britain.  But  his  will  was 
allowed  to  stand,  because  the  law  puts  no  restriction  on  a  man's 
right  to  dispose  of  his  property  in  any  way  in  which  his  partial* 
ities  or  pride,  or  even  caprice,  may  prompt  him,  if  he  does  not 
infringe  any  rule  of  policy.  In  the  present  case,  the  testator 
appeared  to  have  the  double  design  of  showing  his  resentment 
to  his  relations,  and  of  indulging  in  the  ambitious  vanity  of 
having  himself  recognized  by  the  states  of  South  Carolina  and 
Tennessee  as  their  benefactor.  He  concluded  his  observations 
by  stating  to  the  juiy  that  in  exercising  their  own  judgment  on 
this  difficult  and  mysterious  subject,  if  the  testator  was  not 
proved  to  be  insane  by  full  and  unequivocal  evidence,  they  were 
bound  to  find  in  favor  of  his  sanity.  A  rational  state  of  mind 
is  the  natural  state  of  every  man,  and  until  there  is  full  proof 
of  insanity  the  law  presumes  that  every  man  is  in  a  rational 
state  when  he  does  any  act,  either  civil  or  criminal.  He  fur- 
ther stated  that  in  weighing  the  testimony  the  juiy  ought  to 
take  into  consideration  the  number  and  character  of  witnesses; 
and  it  appeared  that  of  those  who  thought  the  testator  insane 
the  most  material  of  them  were  his  overseers,  who  only  wit- 
nessed his  conduct  at  home,  when  he  was  under  the  excitement 
of  continual  intoxication;  on  the  other  hand,  that  the  witnesses 
who  testified  to  his  sanity  were  more  in  number,  longer  and 
more  intimately  acquainted  with  him,  and  from  their  education 
and  condition  in  life  must  have  had  more  discernment,  and 
were  better  qualified  to  judge  of  the  true  state  and  character 
of  his  mind. 

The  juiy  found  a  verdict  in  favor  of  the  will,  and  the  heirs 
at  law  appealed. 

Ervin,  Blanding  and  Harper^  for  the  appellants,  opposed 
probate  of  the  will  on  the  ground  of  the  testator's  partial  in- 
sanity, as  exhibited  by  his  delusion  and  hatred  with  respect  to 
his  relations,  and  relied  chiefly  on  Lord  Erskine's  aigument,  in 
Hadfield's  case, 

Evans  and  Preston^  contra^  insisted:  1.  That  the  appellants 
had  shown  at  most  only  a  case  of  great  eccentricity,  and  not  of 
insanity;  2.  That  if  insanity  had  been  shown,  a  lucid  interval 
at  the  time  of  executing  the  will  had  been  proved.    They  relied 
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npoD  CaHwright  v.  Cartwrighi^  1  PhiUim.  90;  WhUe  v.  Driver ^ 
Id.  84;  Kinleside  v.  Harrison,  2  Id.  454;  Greenwood's  case,  cited 
in  White  v.  Wilson,  13  Ves.  49;  Faulder  v.  Siik,  1  Coll.  on 
Idiots,  390. 

By  Court,  Nott,  J.  There  does  not  appear  to  be  any  such 
error  in  the  charge  of  the  presiding  judge  in  this  case  as  calls 
for  the  interposition  of  this  court.  It  was  a  mixed  case  of  law 
and  fact,  and  both  were  fairly  and  correctly  submitted  to  the  con- 
sideration of  the  j  Qiy .  And  the  evidence  seems  very  well  to  have 
authorized  the  verdict  which  they  have  found.  The  motion  is 
therefore  refused. 

New  trial  refused. 


Iksanttt  AiVECTiNO  Oapacitt  to  Coktbaot.— See  on  this  subject  the 
note  to  Jaek^fm  v.  King,  15  Am.  Bee.  361;  see  also,  Owmgif  ea&e,  ante,  311, 
aodnote. 

IirsAXTry  Affectiko  Test  amen jabt  OapaciIt. — ^A  testator  will  be  pre- 
•omed  sane  nntil  the  contrary  is  proved,  but  when  mental  derangement  is 
once  shown,  the  buiden  is  on  the  devisee  or  legatee  to  prove  a  lucid  interval 
Jeukwn  V.  Van  Duben,  4  Am.  Dec  330.  Incapacity  may  be  inferred  from 
facts  and  circumstances  both  anterior  and  subsequent  to  the  execution  of  the 
will,  where  there  is  no  evidence  of  it  at  the  time  and  the  subscribing  wit- 
are  uncontradioted:  Irish  V.  Smith,  11  Am.  Dec  648. 


Greib  v.  Taylob. 

[4  MoOoBD,  a06.J 

pROHiBmoN  TO  Eestbain  A  GOVERNOR  from  issuing  a  commission  to  an  officer 
because  of  irregularity  in  his  election,  will  not  lie. 

MonoN  made  before  Bay,  J.,  for  a  prohibition  to  restrain  the 
governor  from  issuing  a  commission  to  one  Thurston,  the  re- 
lator's competitor  for  the  office  of  sheriff,  the  said  Thurston 
having  been  declared  elected.  The  ground  of  the  motion  was 
that  the  election  was  irregular. 

Bay,  J.  As  this  is  an  entire  new  case,  out  of  the  routine  of  the 
ordinary  cases  in  which  prohibitions  have  been  usually  granted, 
there  are  no  authorities  in  the  books  to  aid  me,  or  throw  any 
light  on  the  subject;  I  am,  therefore,  obliged  to  resort  to  prin- 
ciples to  bear  me  out  in  the  opinion  which  I  must  give  on  this 
application.  In  England,  the  king  is  said  to  be  the  fountain 
of  all  power  and  authority  in  that  kingdom.  All  the  courts  and 
judges  in  his  dominions  derive  their  jurisdiction,  and  exercise 
their  respective   functions,  from   him  and   under   his  name. 
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Hence,  ifc  has  resulted  from  his  supremacy  that  the  judges  of 
his  superior  courts  of  law,  although  they  have  the  power  to 
keep  all  the  inferior  tribunals  and  officers  in  the  kingdom  within 
their  proper  limits,  and  to  prevent  them  from  exercising  juris- 
diction in  cases  not  belonging  to  them,  yet  they  have  no  power 
to  restrain  the  king  from  the  exercise  of  any  of  the  prerogatives 
or  authorities  appertaining  to  or  belonging  to  the  crown.     A 
prohibition  is  a  high  prerogative  writ  proceeding  from  the  king 
himself,  and  emanating  from  him;   it  would,  therefore,  be  a 
solecism  to  send  such  a  writ  to  restrain  him  who  is  omnipotent 
in  such  cases,  and  whose  authority  is  underived  from  any  other 
power  on  earth.     Such  a  proceeding,  therefore,  would  be  some- 
thing like  sending  out  a  process  to  restrain  himself,  which  would 
be  absurd  and  nugatory  in  its  very  nature.     In  our  country,  the 
people  are  supreme.    All  civil  power  and  authority  is  derived 
from  them,  and  by  virtue  of  their  inherent  prerogatives,  they 
have  thought  proper,  in  order  to  establish  justice  and  to  prevent 
all  irregularity  and  confusion,  to  make  known  and  publish  to 
the  world  their  great  republican  charter,  called  a  constitution^ 
by  which  all  the  powers  of  the  state  are  regulated  and  governed. 
By  this  constitution,  all  the  powers  of  the  government  are 
distinctly  defined  and  vested  in  their  separate  branches,  namely, 
the  legislative,  the  judicial,  and  the  executive,  all  of  which  are 
independent  of,  and  have  no  control  over,  each  other.    The  leg- 
islative branch  has  the  power  of  making  and  enacting  all  laws 
for  the  government  of  the  citizens.     The  judicial  has  the  power 
of  construing  those  laws  so  made,  and  of  declaring  their  bear- 
ings on  the  citizens,  and  the  executive  is  charged  with  the 
authority  and  power  of  causing  all  those  laws  to  be  duly  exe- 
cuted, and  of  granting  commissions  to  all  the  officers  of  govern- 
ment for  the  exercise  of  their  respective  functions  in  office  for 
the  benefit  of  the  whole.     But  no  one  of  these  different  depart- 
ments has  the  right  to  interfere  with  the  others  in  the  legal 
execution  of  their  official  duties.    It  is  admitted  that  the  judges 
of  the  superior  courts  of  law,  in  the  exercise  of  their  judicial 
powers,  have  a  right,  by  the  common  law  of  the  land,  which  is 
recognized  by  the  constitution,  to  send  out  this  high  preroga- 
tive writ  to  restrain  all  the  inferior  courts  and  jurisdictions,  or 
bodies  of  men  appointed  for  special  purposes,   from  doing 
illegal  or  unauthorized  acts.     But  they  have  no  power  or  au- 
thority to  send  out  such  a  writ  to  either  of  the  other  great 
branches  of  the  government;  for  if  they  had  such  a  power  to 
invade  the  province  of  the  executive,  and  to  say  be  shall  not 
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exercise  his  official  right  of  issuing  commissions,  etc.,  it  is  diffi- 
cult to  see  any  good  reason  why  they  should  not  send  the  same 
-writ  to  the  other  great  branch  of  the  goyernment  to  restrain  it 
from  passing  any  law  which  they  might  conceive  was  an  im- 
politic or  unconstitutional  act.  Thus,  such  a  doctrine  would  be 
laying  the  foundation  for  a  scene  of  confusion  and  clashing  of 
jurisdictions,  as  would,  in  a  very  limited  period,  destroy  our 
present  happy  and  well-poised  government,  the  idea  of  which  can 
not  for  a  moment  be  tolerated.  For  t}iese  reasons,  I  am  clearly 
of  opinion  that  the  writ  of  prohibition  will  not  lie  in  any  case 
against  his  excellency,  the  governor  of  the  state,  to  restrain 
him  in  any  of  the  powers  given  him  by  the  constitution. 
Let  the  suggestion,  therefore,  be  dismissed. 

From  this  decision  the  relator  appealed. 

WUsan,  for  the  relator,  claimed  that  in  issaing  a  commission 
to  an  elected  officer,  the  governor  acts  merely  in  a  ministerial 
capacity,  and  is  subject  to  the  control  of  the  court. 

Porter  and  Feiigru,  corUra,  said  it  would  be  establishing  a 
dangerous  precedent  for  the  court  to  assume  the  right  to  con- 
trol one  of  the  co-ordinate  branches  of  the  government. 

By  Court,  Nott,  J.     It  is  unnecessary  to  add  anything  in 
this  case  to  the  opinion  which  has  been  expressed  by  the  judge 
to  whom  the  application  waa originally  made.    I  will,  neverthe- 
less, observe,  that  a  constitution  has  been  defined  to  be  *'  a  form 
of  government  delineated  by  the  mighty  hand  of  the  people."   It 
establishes  the  different  branches  of  the  government,  and  as- 
signs to  them  their  respective  duties  and  powers.     By  the  con- 
stitution of  South  Carolina  they  are  rendered  co-ordinate  and 
independent.     Neither  can  control  the  other  in  the  exercise  of 
its  legitimate  functions.     To  the  judges  belongs  the  power  of 
expounding  the  laws;  and  although  in  the  discharge  of  that  duty 
they  may  render  a  law  inoperative  by  declaring  it  unconstitu- 
tional, it  does  not  arise  from  any  supremacy  which  the  judiciary 
possesses  over  the  legislature,  but  from  the  supremacy  of  the 
constitution    over    both.      Whenever,    therefore,    an    act    of 
the  legislature  comes  in  contact  with    the    constitution,   the 
latter  must  prevail.     But  the  judges  have  no  power  to  restrain 
the  legislature  from. passing  an  unconstitutional  law,  nor  to  re- 
strain the  governor  from  carrying  such  a  law  into  execution.    For 
such  abuse  of  power  they  are  answerable  only  to  the  sovereign 
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people.    I  conciir,  ihetefoie,  in  the  opinion  which  has  been 
given,  that  the  protibition  onght  not  to  have  been  granted. 
Prohibition  refused. 


Pbohibiteov,  Wkkh  it  Lm^—This  mibjeci  is  diteoaed  at  eooadaible 
length  in  tbs  note  to  StaU  ▼.  Cammunomen  qf  Boad^  12  Am.  Dml  601 


Duncan  v.  Hodgis. 

[4]COOO(BD,»0.J 

Blahk  Siobxd,  Ssaled,  axj>  Djdjvsrxd  and  afterwaids  fiUed  np  is  no 
deed. 

Dkkd  Madb  Out  nr  Blaitk  and  afterwazds  filled  ap  and  delivered  by  the 
grantor's  agent  is  valid. 

Personal  Dsuvebt  is  UinnBCKSAitT;  it  may  be  made  by  another  by  the 
grantor's  appointment  or  authority  preoedent,  or  by  his  subsequent  as- 
sent or  agreement. 

Dkkd  Iitiokmallt  Ezboutkd  and  Dkuvkbkd  will  be  made  good  by  the 
grsntor  subsequently  aooepting  and  claiming  the  benefit  of  the  ooDtrset 
growing  out  of  it. 

AonoN  on  a  bond  given  for  the  porchase-money  of  certain 
land.  The  defense  was  that  the  deed  conyeying  the  land  was 
void,  because  the  grantor  and  the  subscribing  witnesses  were 
not  present  when  it  was  filled  up  and  deliYered.  It  appeared 
that  the  deed  was  duly  signed  and  sealed  in  blank  by  the  plaint- 
iff, and  attested  by  two  witnesses,  and  left  with  an  agent  to  be 
filled  up  and  delivered  to  the  defendant  when  the  bond  for  the 
purchase-money  was  executed.  The  bond  now  sued  on  having 
been  prepared,  the  plaintiff's  agent  filled  up  the  blanks  in  the 
deed,  and  delivered  it  to  the  defendant,  who  accepted  it,  and 
gave  the  said  bond  in  return.  The  judge  at  the  trial  below 
charged  in  favor  of  the  defendant,  who  accordingly  obtained  a 
verdict.     The  plaintiff  appealed. 

NohU^  for  the  appellant,  cited  2  Bl.  Com.  307;  Com.  Dig.  Fait 

A(l). 

McCraven^  contra^  referred  to  Boyd  v.  Bcyd^  2  Nott  &  McC. 
125;  1  Shep.  Touch.  59. 

By  Court,  Johnson,  J.  The  general  rule  is,  that  if  a  blank 
be  signed,  sealed  and  delivered,  and  afterwards  written,  it  is  no 
deed,  and  the  obvious  reason  is,  that  as  there  was  nothing  of 
substance  contained  in  it,  nothing  could  pass  by  it.  Bat  the 
rule  never  was  intended  to  prescribe  to  the  grantor  the  order  of 
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time  in  which  the  seYeral  parts  of  a  deed  should  be  imtten.  A 
thing  to  be  granted,  or  person  to  whom,  and  the  sealing  and 
delivering,  are  some  of  those  which  are  necessary,  and  the  whole 
is  oonsammated  by  the  delivery;  and  if  the  grantor  should  think 
proper  to  reverse  this  order  in  the  manner  of  execution,  but  in 
the  end  makes  it  perfect,  before  the  delivery,  it  is  a  good  deed. 
Thus  it  is  said  that  if  a  deed  be  made  with  blanks,  and  after- 
wards filled  up  and  delivered  by  the  agent  of  the  party,  it  is 
good:  Anst.  229;  Com.  Dig.  tit.  Fait  A.  (1),  note  (f.)  Day's 
ed.  It  is  not  pretended  that  this  deed  was  not  perfect  as  to 
form  at  the  time  it  was  delivered  by  Gray,  the  plaintiff's  agent; 
or  that  he  was  not  instructed  by  the  plaintiffs  to  fill  up  the 
blanks  and  deliver  it.  And  according  to  this  authority,  the  deed 
is  good.  In  another  view  I  think  the  same  consequences  follow. 
It  is  not  necessaiy,  in  all  cases,  that  the  grantor  should,  in  per- 
son, make  delivery  of  the  deed.  It  may,  says  Sheppard,  be  de- 
hvered  by  another,  by  his  appointment,  or  authority  precedent,, 
or  assent  or  agreement  subsequent;  tor  omnia  ratihoMiomayidaio 
asquiparaiur:  1  Shep.  Touch.  57.  And  admitting  that  the  deed, 
on  account  of  the  manner  of  its  execution  and  the  informality 
of  the  delivery,  was  void,  yet  the  plaintiff  is  bound  by  his  subse- 
quent assent  to  the  execution,  manifested  by  his  accepting  and 
claiming  the  benefit  of  the  contract  growing  out  of  it,  and  he 
will  not  be  permitted  to  gainsay  or  controvert  it.  It  would  be 
a  fraud  on  the  defendant  which  could  not  be  tolerated. 
New  trial  granted. 

FiujNO  Blakks  in  Instbuuent  after  ExBOunoK. — Thii  sabject,  in  it» 
different  phases,  is  discnased  in  the  notes  to  Woodworth  v.  Bank  of  America, 
10  Am.  Dec.  271;  SUihl  v.  Bergtr,  13  Id.  669;   WliUthurst  v.  Uiekey,  15  Id. 

171. 

Subsequent  Batdtcation  of  Deed. — A  void  deed  by  a/eme  covert  may  be 
delivered  and  ratified  after  the  husband's  death,  of  which  parol  evidence  ia 
admiaaible:  Jourdan  v.  Jourdan,  11  Am.  Dec.  724. 
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Infant's  Ck)NTaACT8  are  either  void  or  voidable. 

VoiDABLS  Contracts  of  an  Infant  impose  a  qualified  obligation,  and  their 

performance  will  be  enforced  if  the  infant  after  attaining  his  ikaiority 

elects  to  be  bonnd  thereby. 
Suobt  Cikcuicstances  Demonstrating  an  Infant's  Assent  to  a  contract 

after  coming  of  age  will  bind  him. 
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Intant's  Continuahce  in  Possessiok  of  land  parchaaed  or  leaaed,  after  at- 
taining his  majority,  will  confirm  the  contract. 

Any  Word  ob  Action  from  which  assent  may  fairly  be  dedaoed  will  be  re- 
garded as  confirmation. 

BxTAiNiNO  AND  UsiNG  A  HoBSB  purchased  daring  infancy,  after  sttaiaiiig 
majority,  affirms  the  purchase. 

Intant's  Note  Payable  to  Bbasbb,  given  as  the  consideration  for  a  pur- 
chase which  has  been  confirmed  on  coming  of  ago>  will  support  an  actioa 
by  the  bearer,  for  the  confirmation  extends  to  the  entire  contract. 

SuMBCABT  process  on  a  note.  Plea,  infancy.  It  appeared  that 
the  note  was  given  for  a  horse  purchased  bj  the  defendant 
while  an  infant,  but  that  said  horse  was  kept,  used,  and  finally 
sold  by  him  after  coming  of  age.  The  note  was  payable  to 
bearer  and  was  sold  and  transferred  to  the  plaintiff  by  the 
original  payee.  The  plaintiff  insisted  that  the  contract  had  been 
confirmed  by  the  acts  of  the  defendant.  The  defendant  denied 
this,  and  claimed,  also,  that  in  any  case  the  confirmation  woold 
not  avail  the  plaintiff,  because  he  was  not  a  party  to  the  contract. 
Plaintiff  was  nonsuited  and  appealed. 

Bauskett  and  Dunlap,  for  the  plaintiff,  cited  3  Bac.  Ab.  tit 
Infancy  (i.);  2  Yem.  228;  4  Cruise  art.  3,  tit.  32,  ch.  8,  sec.  7. 

O'Neall  and  Johnston,  contra. 

By  court,  Johnson,  J. :  The  first  ground  of  this  motion  nec- 
essarily inyolves  two  distinct  propositions;  first,  whether  this 
is  such  a  contract  that  the  defendant  could  bind  himself  to  per- 
form it  by  a  reassumption  after  he  attained  full  age;  and,  sec- 
ondly, whether  the  act  done  amounted  to  a  reassumption. 

The  supposed  incapacity  of  infants  to  judge  of  the  value  of 
property,  or  its  fitness  for  their  use,  and  the  danger  to  which 
they  are  exposed  from  the  arts  and  devices  of  bad  men,  is  the 
foundation  of  the  rule  which  exempts  them  from  liability  on 
contracts  made  by  them  during  infancy.  But  when  thef  have 
attained  full  age,  and  are  capable  of  exercising  a  matured  judg- 
ment in  the  review  of  past  transactions,  they  may,  without  vio- 
lation of  the  principle,  be  permitted  to  afiSrm  or  disaffirm  their 
contracts.  They  are  then  supposed  to  be  competent  to  deter- 
mine how  far  these  contracts  have  been  beneficial,  and  how  far 
injurious;  and  having  liade  the  election  to  be  bound  or  not, 
the  law  in  most  cases  will  confirm  and  enforce  it;  and  keeping 
this  principle  in  view,  I  will  proceed  to  the  investigation  of  the 
first  proposition. 

Contracts  entered  into  by  infants  are  classed  into  those  thai 
are  absolutely  void,  and  those  that  are  voidable.     With  respect 
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to  the  former,  it  is  very  clear  that  no  subsequent  confirmation 
short  of  actual  performance  can  bind,  for  the  obvious  reason 
that  a  void  contract  imposes  no  obligation;  and  it  being  itself, 
^thout  foundation,  no  superstructure  can  be  raised  upon  it. 
Those  which  are  voidable  only,  are,  in  law,  supposed  to  impose 
a  qualified  obligation;  and  having  elected  to  be  bound  bj  it, 
the  perfon^ance  will  be  enforced.  In  all  cases  of  this  sort,  it 
is,  therefore,  a  primary  consideration  to  determine  to  which  of 
these  classes  the  contract  belongs.  The  rules  extracted  by 
Bingham,  in  his  treatise  on  the  Law  of  Infancy,  67,  are,  that 
all  gifts,  grants,  or  deeds  made  by  infants,  which  do  not  take 
e£fect  by  the  delivery  of  his  hand,  are  void,  but  that  all  gifts, 
grants,  or  deeds  made  by  him  by  deed  or  matter  in  writing,  and 
to  take  effect  by  delivery  of  his  hand,  are  voidable  only; 
2.  That  those  acts  are  void  in  which  there  is  no  semblance  of 
benefit  to  the  infant.  Those  from  which  he  may  receive  a  ben* 
efit  are  voidable  only.  But  he  demonstrates,  I  think,  very 
clearly,  by  illustrations  drawn  from  decided  cases,  that  the  first 
of  these  rules  is  not  sufficiently  extensive  for  practical  use  and 
general  application,  as  it  embraces  only  a  limited  class  of  con- 
tracts; and  it  is  apparent  that  the  latter  could  not  stand  with 
it;  for  if  a  gift,  grant,  or  deed  is  voidable  only  because  it  takes 
effect  by  delivery,  then  the  circumstance  whether  he  did  or 
did  not  derive  a  benefit  from  it  must  be  unimportant;  and  he 
€omes  to  the  conclusion,  in  which  I  am  much  disposed  to  con- 
cur, that  **  perhaps  it  may  not  be  unsuccessfully  contended  at 
this  day  that  few,  if  any,  of  the  contracts  of  infants  are  abso- 
lutely void." 

Judge  Beeve,  in  his  treatise  on  Domestic  Belations,  250,  has, 
I  think,  in  some  degree  supplied  the  deficiency  of  the  old  rules 
on  this  subject.  He  proceeds  on  the  principle  that  this  protec- 
tion is  a  privilege  to  the  infant,  and  that  his  contracts  must  be 
80  regarded  as  to  give  him  the  full  benefit  of  them,  and  if  he 
cannot  have  it  without  their  being  regarded  as  utterly  void, 
then  it  would  be  so  considered.  And  he  illustrates  this  rule  by 
a  case  from  Keeble,  where  a  barber  contracted  with  an  infant 
for  all  the  hair  on  her  head,  and  in  pursuance  of  the  contract, 
with  her  consent  cut  it  off;  and  it  was,  notwithstanding,  held 
that  she  might  maintain  an  action  for  forcibly  cutting  the  hair 
from  her  head.  Here  it  would  seem  that  both  the  contract  and 
the  consent  must  be  regarded  as  void,  to  enable  him  to  main- 
tain the  action.    Yet  I  am  unable  to  perceive  any  reason  why 
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she  mi^ht  not  hare  been  bound  bj  her  aifinnation  of  this  con- 
tract after  she  came  of  fall  age. 

In  the  porsoit  of  this  inqniiy  we  are  met  bj  the  dictum  that 
if  one  deliver  goods  to  an  infant,  on  a  contract  to  sell,  etc., 
Boch  deliyeiy  is  in  law  regarded  as  a  gift,  becaose  it  is  said  an 
infant  is  incapable  of  maldng  any  contract.  Bac.  Abr.  tit.  In- 
faocj,  I,  3.  Hence  it  is  concluded  that  snch  contracts  are  not 
only  voidable  but  absolutely  void,  and  that  any  confirmation  or 
reassnmption  of  the  promise  to  pay  is  void  for  want  of  consid- 
eration. I  should  be  wanting  in  candor  if  I  pretended  to  sup- 
ply from  my  own  resources  anything  in  addition  to  the  yexy 
able  and  conclusive  arguments  of  Judge  Beeve  on  this  question, 
in  which  he  demonstrates  most  clearly  that  the  dictum  is  unsup- 
ported by  reason  or  authorities.  *'  It  is  absurd  to  reason  that  a 
man  who  consented  to  part  with  his  property  for  a  stipulated 
price,  intended  it  as  a  voluntaiygift;"  and  it  is  believed  that  the 
contradictions  and  the  confusion  in  the  authorities  on  the  ques- 
tion have  arisen  in  pursuing  this  doctrine,  and  at  the  same  time 
laboring  to  get  rid  of  it.  The  result  .of  my  own  reflections, 
after  a  good  deal  of  labor  bestowed  on  the  subject,  is  that,  in 
general,  there  is  but  little  distinction  in  this  respect  between 
contracts  entered  into  by  adults  and  infants.  Contracts  im- 
moral in  their  tendency,  or  against  law,  or  without  considera- 
tion, are  void  by  whomsoever  they  may  be  made,  and  no  under- 
taking based  upon  them  can  bind.  Those  based  upon  a  moral, 
legal,  and  valuable  consideration,  bind  adults.  The  policy  of 
the  law  permits  an  infant  to  avoid  them;  but  if,  after  arriving 
at  full  age,  he  thinks  proper  to  affirm  them,  he  ought  to  be 
bound.  The  moral  obligation  is  sufficient  consideration  to  sup- 
port the  new  undertaking.  A  power  delegated  by  an  in&nt  ia 
said  to  be  an  exception;  but  when  the  ingredients  of  a  binding 
contract  have  entered  into  the  new  undertaking,  I  am  reluctant 
to  admit  even  this  exception. 

The  case  of  Counts  v.  Bates^  Harper,  464,  relied  on  by  the 
counsel  opposed  to  the  motion,  is  not  inconsistent  with  this 
conclusion.  In  that  case  there  had  been  no  confirmation  of  the 
contract  by  the  infant.  The  defendant,  his  administrator,  was 
not  competent  to  make  or  affirm  a  contract  for  him.  He  could 
not  bind  the  estate  by  any  contract  of  his.  In  making  the  con- 
tract,  the  plaintiff  took  upon  himself  the  risk  of  a  subsequent 
confirmation ,  and  was  bound  to  abide  by  the  result.  No  injustice 
consistent  [inconsistent]  with  the  protection  which  the  law  allows 
to  infants  was  done  to  him.    The  rules,  with  respect  to  what  shall 
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amotmt  to  a  confirmation  of  a  contract  made  by  an  infant,  after 
he  attains  full  age,  are  better  ascertained.  A  very  slight  cir- 
cumstance demonstrating  his  assent  will  bind  him;  or  any  act 
by  which  his  assent  is  manifested.  Thus,  if  an  infant  pur- 
chase land,  and  continue  in  possession  after  he  attains  fall 
age,  it  will  be  regarded  as  a  confirmation  of  the  purchase:  1 
Salk.  20;  4  East,  599;  or  if  he  make  exchange  of  lands:  Go.  Lit. 
26;  or  if  he  take  a  lease  rendering  rent,  and  continue  in  posses- 
sion seyeral  years  after  he  comes  of  age,  it  is  a  confirmation  of 
the  contract  ab  iniiio,  and-  he  is  bound  for  the  rent  in  arrear: 
Cro.  Jac.  324.  In  short,  any^word  or  action  from  which  his  as- 
sent to  the  contract  may  fairly  be  deduced,  will  be  regarded  as 
a  confirmation.  In  the  case  under  consideration,  the  undertak- 
ing of  the  defendant  was  founded  on  a  yaluable  consideration. 
He  derived  a  positive  benefit  from  it.  He  might  have  availed 
himself  fully  of  the  protection  to  which  he  was  entitled  as  an 
infant,  by  disaffirming  the  contract,  and  restoring  the  horse  to 
the  plaintiff;  but  he  thought  proper  to  retain  and  use  him,  and 
in  the  end  to  sell  him  and  pocket  the  proceeds.  It  was  a  con- 
tract which,  according  to  the  foregoing  view,  he  was  competent 
to  confirm,  and  his  conduct  amounted  to  a  confirmation.  The 
plaintiff  was,  therefore,  entitled  to  recover. 

On  the  remaining  ground  of  this  motion  there  can,  I  think, 
be  no  difficulty.  The  undertaking  to  pay  to  bearer  constituted 
a  part  of  the  original  contract.  The  act  of  confirmation  was 
general,  and  extended  to  the  entire  contract,  and  must  be  re- 
garded as  having  relation  back  to  its  origin,  as  well  in  effect 
as  in  form.  The  action  was,  therefore,  well  brought  in  the 
name  of  the  present  plaintiff. 

Decree  reversed. 


Iitfant's  CoiTTBACTS,  WHXN  VoiD  AKD  WHEK  VoiDABLi. — See  on  this  point: 
Conroe  ▼.  BirdaaUf  1  Am.  Deo,  105;  Olwer  t.  ffoudlet^  7  Id.  134,  and  note; 
PhOUpa  V.  Green,  13  Id.  124 

Ratification  of  Infant's  Ck>NTRACTS. — As  to  what  constitates  a  ratifica- 
tion by  an  infant  of  his  voidable  contract  after  coming  of  age,  see:  Rogers  v. 
Hurd,  4  Am.  Deo.  182,  and  note;  Martin  v.  Mayo,  6  Id.  103;  Whitney  v. 
Dutch,  7  Id.  229,  and  note.  Concerning  an  infant's  ratification  of  his  guar- 
dian's contract  settling  a  boundary,  after  coming  of  age,  see:  Brown  v.  CaJd- 
weU,  13  Id.  660.  On  coming  of  age,  an  infant  may  be  compelled  to  elect 
whether  he  will  ratify  a  previous  contract  with  an  adult  as  a  whole,  or  aban- 
don all  rights  and  pretensions  nnder  it:  Overhach  v.  Ileermance,  14  Id.  546. 
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SsBTAXT'g  Ck)ifTRACT  voT  Affostionable. — ^The  mie  of  the  En^Ush  caaes  u 
that  a  servant  prevented  hy  his  master's  miaoondnct  from  performing  faia 
contract,  is  entitled  to  the  atipnlated  wages  for  the  whole  time^  and  thai^ 
on  the  other  hand,  he  is  entitled  to  nothing  if  he  leaves  the  service  vol- 
untarily. 

Tlastteb,  BiscHABGnro  his  Ovebseer  without  Causb,  at  a  seaaon  of  the  year 
when  it  is  impncticable  to  find  employment,  so  that  his  whole  time  is 
lost,  is  liable  for  the  overseei's  wages  for  the  whole  year. 

OvEBSEEB  Caoselbsslt  Abandonino  BIS  £icPLOTEB»  or,  by  his  n^lect,  oc- 
casioning a  loss  commensnrate  with  his  services,  is  entitled  to  nothing. 

Employer  having  Reaped  the  Fitll  Beksvit  of  services  rendered  by  hia 
overseer,  and  finding  it  necessary  and  justifiable  to  discharge  him  from 
circumstances  unconnected  with  the  contract^  is  liable  for  compensatioo 
for  services  so  rendered. 

Action  by  an  overseer  for  ^ages  for  a  year  on  a  ivritten  con- 
tract, to  pay  a  certain  sum  for  the  year.  The  plaintiff,  it  ap- 
peared, managed  the  crop  well,  but  was  dischaiged  in  July,  for 
usiDg  abusive  language  to  the  defendant's  daughter.  The  judge 
below  charged  the  jury  that  the  contract  was  for  the  entire  year, 
and  that  if  the  plaintiff  was  properly  discharged,  he  was  entitled 
to  nothing;  but  that  if  the  discharge  was  not  proper,  he  should 
recover  the  whole  amount.  Verdict  for  the  plaintiff,  and  the 
defendant  appealed. 

Simpson  and  Duniap,  for  the  appellant. 
Farrow  and  Irby,  contra. 

By  Court,  Johnson,  J.  The  only  ground  neeessary  to  be  con- 
sidered in  this  case  is  the  supposed  misdirection  of  the  presid- 
ing judge  in  charging  the  jury  that  they  were  not  at  liberty, 
under  any  circumstances,  to  apportion  the  compensation  of  the 
plaintiff  to  the  services  actually  rendered,  and  that  they  were 
bound  to  allow  him  the  stipulated  wages  for  the  year,  or  noth- 
ing. I  have  found  it  very  difficult  to  reconcile  the  cases  on 
this  subject,  or  to  extract  from  them  any  satisfactory  and  well- 
defined  rule.  The  English  cases  go  very  far  in  establishing 
that  contracts,  particularly  with  servants  and  seamen,  can  not 
be  apportioned,  and  that  the  performance  of  the  service  is  a 
condition  precedent  to  the  payment  of  wages,  and  they  re- 
sult in  the  rule  that  when  they  are  prevented  from  performing 
it  by  the  misconduct  of  the  master,  they  are  entitled  to  the 
stipulated  wages  for  the  whole  time,  and  e  converso,  they  are 
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entitled  to  nothing  if  they  abandon  service  Tokmtazilj.  And 
yet  the  role  has  been  so  far  relaxed  as  to  entitle  the  master  to 
a  deduction  of  any  sum  which  a  seaman  may  have  earned  in 
another  vessel  in  the  mean  time:  Abbot,  392;  1  Com.  on  Cout. 
362.  This  rule  is  evidently  the  result  of  expediency,  especially 
as  applied  to  seamen;  and  it  becomes  a  question  of  some  im- 
portance how  far  it  is  applicable  to  the  subject  under  consider- 
ation. The  relation  of  employer  and  overseer  is  one  which  the 
state  of  the  country  renders  almost  indispensably  necessary  to 
every  planter,  and  collisions  do  and  must  necessarily  arise,  and 
it  is  fit  that  there  should  be  some  settled  rule  on  Jhe  subject. 
Where  the  employer  wantonly  and  without  cause  turns  oS  his 
overseer,  at  a  season  of  the  year  when  it  would  be  impractica- 
ble to  get  employment  elsewhere,  and  his  time  is  wholly  lost,  I 
should  feel  no  hesitation  in  enforcing  the  rule  rigidly,  not  only 
as  a  punishment  but  as  a  just  remuneration  to  the  overseer; 
and  so  when  the  overseer  abandons  the  employer  without  cause, 
or  by  his  neglect  inflicts  a  loss  on  him  commensurate  with  the 
services  which  he  has  performed,  he  clearly  deserves  no  com- 
pensation. 

There  is,  however,  a  third  class  of  cases  for  which  it  is  neces- 
sary to  provide,  and  which  are,  perhaps,  of  the  most  common 
occurrence.  They  are  those  where  the  employer  reaps  the  full 
benefit  of  the  services  which  have  been  rendered,  but  some  cir- 
cumstance occurs  which  renders  his  discharging  the  overseer 
necessary  and  justifiable,  and  that  perhaps  not  immediately  con- 
nected with  the  contract,  as  in  the  present  case.  It  happena 
frequently,  too,  that  it  becomes  a  question  of  great  difficulty  to 
ascertain  with  whom  the  first  wrong  commenced.  I  can  not 
reconcile  it  to  my  notions  of  natural  justice,  that  the  overseer 
should  not  recover  a  compensation  for  the  services,  so  far  as 
they  were  directed,  and  which  have  been  beneficial  to  the  em- 
ployer. And  I  am  unable  to  discover  any  evil  which  is  likely 
to  result  from  submitting  such  a  matter  to  the  sound  discretion 
of  a  jury  of  the  country.  And  as  a  matter  of  expediency  I 
should  be  disposed  to  establish  it  as  a  rule. 

This  conclusion  is,  I  think,  supported  by  the  principle  of  the 
exception  before  noticed,  and  by  the  common  case  in  which  a 
party  is  permitted  to  prove,  by  way  of  defense,  that  owiug  to 
some  defect  in  the  execution  of  the  work  and  labor  done  and 
performed,  the  thing  is  not  worth  as  much  as  was  stipulated 
for;  and  the  still  more  comprehensive  principle,  that  a  partial 
failure  of  consideration  is  a  good  ground  of  defense.     Cases  of 
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this  description  are  of  very  frequent  oocarrenoe,  and  although 
this  question  has  never  been  judicially  determined,  it  may  be 
clearly  collected  from  them  that  the  pervading  opinion  is  favor* 
able  to  an  apportionment.  In  some  cases  the  jury  have  found 
the  entire  sum,  but  in  most  they  have  apportioned  it  when  the 
circumstances  justified  it.  Yet  the  point  has  never  been  ad- 
verted to  by  the  bench  or  the  bar:  Vide  Crawford  v.  Davis,  2 
Const.  Bep.  403;^  Clancy  v.  Robinson,  Id.;' and  ConneUy  v.  Irby, 
except  in  the  case  of  Cox  v.  Adams,  1  Nott  &  McCord,  284, 
which  is  relied  on  in  opposition  to  the  motion.  But  by  refer- 
ring to  that  case  it  will  be  found  that  the  question  was  not 
made,  nor  is  there  even  a  dictum  in  relation  to  it. 

I  am  of  opinion,  therefore,  that  the  case  should  go  back  on 
the  ground  of  misdirection,  unbiased  by  any  opinion  of  the 
court  as  to  the  facts,  and  it  is  ordered  aooordingly. 

New  trial  granted. 

Entibe  Ck>irrKACT  vob  Smvioxs  most  be  fully  performed  by  the  penon 
employed  before  he  can  mftintiain  an  action  thereon:  McMUUm  v.  Vamderiipi, 
7  Am.  Dec.  290,  and  note;  Jemiings  v.  Camp,  Id.  867;  Stark  v.  Parker,  IS 
Id.  425. 


GiVENS   V.  EbOGINS. 

[4  XoOom,  986.] 
EzzcuTOR  DX  SON  ToBT. — Any  intermeddling  with  the  estate  of  a  decedent* 

as  by  ooUecting  money,  paying  debts,  or  the  like^  lenders  one  eaeeutog 

de  9on  tort, 
DocTBiNE  OF  THB  Eablt  Gasxs  was  more  stringent  than  thai  now  held. 
IirrsRMEDDLiNO  MusT  Be  Such  as  to  manifest  a  right  to  control  or  dispose 

of  the  effects  of  the  deceased. 
AcTiNo  AS  SsBVANT  to  another  wiU  not  make  one  liable  as  execator  de  eon 

toH, 
Widow's  Ovbbsxeb  ob  Aobnt  coUecting  or  disbondng  funds  of  the  estate^ 

as  sach,  does  not  become  execator  de  eon  tori  of  the  deceased  hnsband. 

AcnoN  against  the  defendant  as  executor  de  son  tori  of  Bobert 
Givens,  deceased,  to  recover  a  claim  against  the  said  Oivens. 
The  evidence  by  which  it  was  sought  to  charge  the  defendant 
as  executor  de  son  tori  was  to  the  effect  that  after  Oivens'  death, 
he,  the  defendant,  had  removed  the  effects  about  five  miles, 
had  paid  a  debt  with  some  of  the  property,  and  had  been  seen 
occasionally  using  a  horse  belonging  to  the  estate.  The  de- 
fendant proved  that  the  acts  mentioned  were  performed  l^^ 

1.  Daoit  T.  Crawford,  3  Const.  S.  (S.O.)  40S. 
3.  Ckmotg  ▼.  Hoftcriton,  aOoost.S.  (S.  O.)  4SL 
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direction  of  the  deceased's  widow,  who  was  ill  when  her  hus- 
band died.  The  court  below  held  that  these  acts  were  not 
sufficient  to  make  the  defendant  liable  as  executor  de  9on  tori, 
Yerdict  for  the  defendant.    Motion  for  a  new  trial. 

HiU^  for  the  motion. 

Wmiiams^  contra. 

By  Court,  Nott,  J.  There  is  no  doubt  that  any  intermeddling 
with  the  estate  of  a  deceased  person,  such  as  collecting  money, 
paying  debts  with  the  funds  of  the  estate,  or  making  any  other 
disposition  of  any  part  of  the  property,  will  make  a  person  an 
executor  in  his  own  wrong.  In  some  of  the  old  cases  the  doc- 
trine has  been  carried  to  an  extravagant,  and,  I  may  say,  even 
to  a  ridiculous  extent.  A  person  has  been  held  liable  as  exec* 
ator  in  his  own  wrong  for  taking  a  dog,  and  a  wife  for  milking 
the  cow  of  her  deceased  husband:  Oenet  v.  Carpenter,  2  Dyer, 
166/  in  note.  But  such  a  principle  certainly  would  not  be  sus- 
tained at  this  day. 

The  intermeddling  must  be  such  as  to  manifest  a  right  to 
exercise  a  control  or  make  a  dispqiaition  of  the  effects  of  the  de- 
ceased. Acting  merely  as  a  servant,  will  not  make  a  person  so 
liable, per  BuUer,  J.,  in  Padget  and  another  v.  Priest  and  Porter, 
2  Term  B.  97.  Nor  where  one  is  made  co-adjutor  or  super- 
visor: Stokes  V.  Porter,  2  Dyer,  166.  Thus,  for  instance,  if  a 
widow  should  employ  an  overseer  to  superintend  the  plantation 
of  her  husband,  a  wagoner  or  boatman  to  carry  the  crop  to 
market,  a  factor  to  sell  it,  and  a  clerk  to  collect  and  pay  away 
money  under  her  direction,  these  several  persons,  not  knowing 
in  what  character  he  was  acting,  would  be  considered  merely 
as  her  agents,  and  not  as  exercising  such  control  over  the  funds 
of  the  estate  as  to  make  themselves  liable.  And  such  appears 
to  be  the  characters  in  which  this  defendant  acted.  He  acted 
merely  as  the  agent  of  the  widow.  He  did  not  pretend  to  have 
any  control  over  the  property,  and  knew  not  probably  to  whom 
it  belonged.  I  concur,  therefore,  with  the  presiding  judge, 
and  am  of  opinion  that  the  motion  ought  to  be  refused. 

New  trial  refused. 


Executor  dx  son  Tort,  Who  is.    See^  on  this  point,  Turner  v.  OhUd, 
ante,  556,  and  the  note  thereto. 

1.  Otmt  T.  CmpeKUr,  3  Dyer,  IM,  In  sole. 
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HuDNAL  V.  Wilder. 

[4  McOoBD,  394.] 

Btatdtes  or  13  and  27  Eliz.  agamst  fraudulent  conveyanoeo  are  merelj 
declaratory  of  the  common  law. 

The  Intent  with  which  a  Deed  is  Made,  and  not  the  act  of  volontarilj 
conveying,  renders  it  void. 

VoLUNTABY  DISPOSITION  OF  Abticles  OF  KxcasssiTT  in  hafaitoal  n^  such 
as  household  furniture,  provisions,  and  the  like^  will  inevitably  excite 
a  suspicion  of  fraud. 

Voluntary  Deed  by  one  Largely  Indebted  is  void  against  existing  cred- 
itors, as  a  conclusion  of  law. 

Voluntary  Deed  is  Fraudulent  against  a  Subsequent  Pubchassb,  if 
intended  to  secure  the  property  from  the  reach  of  creditors. 

Between  the  Parties  a  voluntary  deed  is  always  good. 

Payment  of  Debts  will  Cure  a  Deed  fraudulent  against  creditors;  but  it 
will  not  affect  the  rights  of  a  subsequent  punshaser  if  the  circumstance* 
authorize  a  belief  that  no  change  of  property  was  actually  intended,  but 
that  the  property  was  to  revert  to  the  donor  when  the  debts  were  paid. 

English  Decisions  under  27  Eliz.  hold  that  a  subsequent  bona  Jide  pur- 
chaser, even  with  notice,  shall  prevail  against  a  prior  voluntary  donee. 

In  Cases  of  Personalty  as  well  as  Eealty  a  bona  Jide  sale  without 
notice  must  prevail  against  a  prior  voluntary  deed. 

Vendor  in  Possession  is  considered  the  owner  as  to  creditors  and  subse- 
quent purchasers  against  the  most  solemn  conveyance  to  a  bonaJkU  piir> 
chaser  not  in  possession. 

Purchaser  from  a  Trustee  without  notioe,  holds  the  property  diachar^ged 
of  the  trust. 

Presumption  of  Fraud  from  the  Donor's  Possession  under  a  trust  deed, 
made  as  a  provision  for  one  of  the  family,  may  be  repelled,  where  the 
property  and  its  proceeds  are  kept  for  the  donee's  separate  use  and  ben- 
efit; but  not  so  where  the  donor  uses  it  as  his  own,  and  for  his  own 
benefit,  and  the  gift  is  evidenced  only  by  parol,  or  by  a  deed  in  the 
donor's  possession. 

If  a  Voluntary  Gift  be  Actually  Fraudulent,  notioe  to  the  subse- 
quent purchaser  can  not  do  away  the  fraud. 

Purchaser  with  Notice  of  a  Voluntary  Deed  in  favor  of  one  of  the 
donor's  family  can  not  be  relieved. 

Trover  for  a  negro  slave  named  Frank.  On  a  new  trial,  after 
the  former  decision  of  this  court  in  the  cause:  1  McCord,  227, 
it  appeared  that  one  Norris,  who  formerly  owned  the  slave, 
conveyed  him,  February  13, 1809,  with  other  property,  real  and 
personal,  to  the  plaintiff  in  trust  for  the  use  of  the  grantor's 
wife  for  life,  remainder  to  his  children  then  living,  remainder 
to  himself,  the  said  Norris  being  at  the  time  much  in  debt.  In 
1815,  one  Bicks  obtained  judgment  against  Norris  for  three 
hundred  dollars  in  an  action  begun  in  July,  1810,  for  a  debt 
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due  before  the  deed  was  made  to  the  plaintiff,  and  Norris  took 
the  benefit  of  the  prison  bounds  act.  Ou  a  bill  filed  by  Bicks 
against  Norris  and  the  present  plaintiff,  the  court  ordered  that 
enough  of  the  property  conveyed  by  Norris  to  the  plaintiff 
should  be  sold  to  satisfy  Bicks'  execution;  which  was  done,  and 
the  balance  paid  oyer  to  the  plaintiff  as  trustee.  In  1814,  the 
lands  contained  in  the  deed  to  the  plaintiff  was  sold  under 
another  execution  for  thirty-seven  dollars,  and  bought  by  the 
present  plaintiff.  The  negro  now  sued  for  was  sold  in  1815,  on 
still  another  execution  against  Norris,  which  was  for  twenty 
dollars,  and  was  bought  by  the  plaintiff  as  trustee,  who  paid 
the  amount  of  the  execution;  but  for  the  plaintiff's  protection, 
Norris  gave  the  sheriff  a  receipt  for  the  rest  of  the  purchase- 
money.  On  March  17, 1818,  Norris,  being  about  to  leave  the 
state,  sold  said  negro  to  the  defendant's  testator  for  one  thou- 
sand dollars,  paid  down  in  cash.  There  was  evidence  tending 
to  show  that  the  defendant's  testator  was  informed  of  the  con- 
veyance to  the  plaintiff  before  making  his  purchase.  There 
was  some  testimony  on  the  other  hand  that  after  the  defendant's 
testator  purchased  he  went  to  the  plaintiff  and  asked  him  if  he 
had  any  claim  to  the  negro,  and  he  said  he  had  not.  Verdict 
for  the  defendant,  and  the  plaintiff  appealed,  and  moved  for  a 
new  trial. 

Mayrani,  for  the  appellant. 

Holmes^  contra. 

By  Court,  Nott,  J.  The  cases  involving  the  questions  now 
submitted  to  our  consideration,  which  have  hitherto  occurred 
in  our  courts,  appear  to  have  been  decided  upon  their  particular 
circumstances,  without  reference  to  any  general  principle  by 
which  such  cases  ought  to  be  governed.  And  when  any  gene- 
ral principle  has  been  resorted  to,  it  has  been  with  a  view  to 
the  particular  case  then  under  consideration,  without  laying 
down  any  system  of  rules  to  which  the  several  classes  of  cases 
of  this  description  may  be  referred.  And  although  this  case 
may  be  decided  upon  its  own  particular  circumstances,  yet  the 
period  will  come,  if  it  has  not  already  arrived,  when  we  must 
establish  some  general  principles  for  the  government  of  our  de- 
cisions which  will  give  somewhat  more  certainty  to  the  law  on 
the  subject  than  has  hitherto  prevailed. 

I  have  always  been  of  opinion  that  the  statutes  13  and  27 
Eliz.  had  introduced  no  new  principle,  but  that  they  were 
merely  declaratory  of  the  common  law.    I  am  aware  that  the 
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aicta  of  respectalle  judges  will  be  found  to  the  contraxy.  But 
such  was  the  opioion  of  Lord  Coke  and  Lord  Mansfield;  and 
Chief  Justice  Marshall  Las  expressed  his  concurrence  in  that 
opinion:  Boberts  on  Fraud.  Con.  19;  ffamiUon  ▼.  Bus^ell,  1 
Cranch,  316.  If,  therefore,  I  have  erred,  it  is  some  consolation 
to  find  myself  in  the  company  of  Lord  Coke,  Lord  Mansfield, 
and  Chief  Justice  Marshall.  But  without  relying  alone  on  il- 
lustrious names,  it  appears  to  me  impossible  to  read  those  stat- 
utes without  coming  to  the  same  conclusion.  The  first  declares 
void  and  of  no  effect  *'  all  feigned,  covenons,  and  fraudulent 
feoffments,  gifts,  grants,  etc. ,  devised  and  contrived  of  malice, 
fraud,  coviu,  collusion,  or  guile,  to  the  end,  purpose,  and  intent 
to  hinder,  delay,  or  defraud  creditors."  The  other  dedares 
void,  and  of  no  effect,  all  fraudulent  and  covenous  conveyances 
of  any  estates,  etc.,  n&ade  for  the  purpose  and  intent  to  deceive 
those  who  have  or  shall  purchase  the  same.  Those  statutes, 
therefore,  make  void  only  such  gifts,  sales,  or  conveyances  as 
are  covenous  and  fraudulent,  and  made  for  the  purpose  and 
with  the  intent  to  deceive  and  defraud  creditors  or  bona  fide 
purchasers.  Now,  I  apprehend  there  never  was  a  time  when 
the  common  law  would  not  have  made  void  covenous  and  fraud- 
ulent deeds,  made  for  the  purpose  and  with  the  intent  to  de- 
ceive and  defraud  either  creditors  or  bona  fide  purchasers. 
These  statutes,  therefore,  it  would  appear  to  me  can  be  consid- 
ered as  nothing  more  than  literal  transcripts  of  the  common 
law. 

If  it  be  said  that  in  the  construction  of  these  statutes,  the 
decisions  have  gone  much  farther  than  the  decisions  at  conunon 
law,  it  may  be  answered  that  they  have  gone  much  farther  than 
they  ever  ought  to  have  gone,  as  I  shall  be  able  most  satisfac- 
torily to  show.  But  if  those  decisions  can  be  supported  by  any 
just  construction  of  the  statutes,  the  common  law  would  have 
admitted  precisely  the  same  construction.  For  after  departing 
from  the  letter  of  the  statutes,  all  the  rest  is  construction,  and 
would  as  well  have  been  justified  by  the  common  law  as  the 
statutes. 

But  let  us  come  to  the  case  now  under  consideration.  It  ap- 
pears that  Luke  Norris,  the  owner  of  the  slave  in  question,  on 
the  thirteenth  of  February,  1809,  conveyed  this  negro,  with 
other  property  real  and  personal,  to  the  plaintiff,  in  trust  for 
the  sole  and  separate  use  of  his  wife  for  life,  with  remainder  to 
euch  children  of  the  marriage  as  should  be  living  at  her  death, 
remainder  to  himself.    Norris,  at  the  time  the  deed  was  made. 
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was  Tery  much  involyed.  He  owed  a  Mr.  Bicks  three  hundred 
dollars,  and  several  other  debts;  and  he  afterwards  took  the 
benefit  of  the  insolvent  debtor's  act.  It  also  appeared  in  evi- 
dence that  the  deed  had  been  declared  void  by  the  court  of 
equity,  and  that  the  property  was  ordered  to  be  sold  for  the 
purpose  of  paying  the  debt  to  Bicks,  or  so  much  of  it  as  was 
necessary  for  chat  purpose;  but  that  all,  except  some  small 
debts,  had  been  paid  several  years  before  the  sale  of  the  negro 
to  the  defendant's  testator. 

It  may  here  be  remarked  that  this  is  the  second  application 
for  a  new  trial  in  this  case.  On  the  former  trial  there  was  no 
evidence  given  of  the  debt  due  to  Bicks;  nor  of  the  proceedings 
in  the  court  of  equity;  nor  of  several  other  debts,  which  have 
now  been  proved  to  have  been  owing  by  Norris;  nor  of  his  hav- 
ing taken  the  benefit  of  the  insolvent  debtor's  act.  It  appears 
that  Korris  always  continued  in  possession  of  the  negro,  and 
used  and  employed  him  as  his  own  from  the  time  of  the  deed  of 
trust  up  to  the  time  of  the  sale  to  the  defendant's  testator. 
Several  questions  now  arise  out  of  this  state  of  facts. 

First.  Was  the  indebtedness  of  Norris,  at  the  time  the  deed 
of  trust  was  made;  such  as  to  render  it  fraudulent  and  void  ? 

Secondly.  Did  the  subsequent  payment  of  the  debts  render 
it  valid? 

Thirdly.  Suppose  him  not  to  have  been  indebted  at  the  time 
of  the  sale  to  the  defendant's  intestate,  was  that  sale,  he  being 
a  bona  fide  purchaser  for  a  valuable  consideration,  good  against 
a  prior  voluntary  deed? 

Fourthly.  If  good  without  notice,  would  his  having  a  notice 
of  the  prior  deed  render  it  void  ? 

Fifthly.  Was  there  sufficient  evidence  of  notice  in  this  case 
to  entitle  the  plainti£f  to  a  verdict? 

On  the  first  question  there  can  be  no  doubt,  if  we  are  to  be 
governed  by  the  English  decisions  which  have  taken  place  on 
their  construction  of  27  Elizabeth.  They  go  the  whole  length  of 
declaring  that  a  subsequent  purchaser  shall  prevail  against  a 
prior  voluntary  deed,  even  where  the  purchaser  has  notice  of 
the  voluntary  deed.  These,  however,  are  cases  involving  titles 
to  real  estate  to  which  the  statute  exclusively  relates.  So  that 
the  question  now  is,  whether  the  statute  admits  of  such  a  con- 
struction as  to  make  a  difference  between  the  effect  of  a  convey- 
ance of  real  estate  and  the  sale  of  goods  and  chattels,  which  must 
Ne  governed  by  the  rules  of  the  common  law.  In  addition  to 
he  observations  which  I  have  already  made  on  that  subject,  I 
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would  farther  remark  that  the  property  of  this  conntiy  consists 
principally  of  land  and  slayes.  These  two  species  of  property 
are  so  inseparably  connected  that  one  is  comparatively  useless 
without  the  other.  The  almost  invariable  habit  of  the  country 
is,  upon  settling  off  a  son  or  daughter,  for  a  parent  to  give  a 
portion  of  his  lands  and  slaves  as  a  provision  for  their  support. 
Now,  if  a  parent  should  be  unnatural  enough  and  dishonest 
enough  to  sell  the  same  property  which  he  had  thus  voluntarily 
conveyed,  could  it  be  contended  that  the  voluntary  conveyance 
of  the  land  would  be  fraudulent,  and  that  of  the  personal  prop- 
erty good  ?  The  statute  provides  against  conveyances  made  for 
the  purpose  and  with  the  intent  to  defraud.  It  is  not  the  act  of 
conveying  voluntarily  which  renders  the  deed  void,  but  the  in- 
tention with  which  it  is  done.  The  court,  therefore,  are  not  to 
look  to  the  act  alone,  but  to  the  motive.  To  be  sure,  the  act  may 
be  taken  as  the  evidence  of  the  motive.  But  not  more  so  in  the 
one  case  than  in  the  other.  And  it  is  difficult  to  comprehend 
how  even  a  statute  of  the  British  parliament  can  make  a  person 
believe  that  a  conveyance  containing  both  real  and  personal  es- 
tate, or  cotemporaneous  deeds,  one  conveying  real  and  the  other 
personal  estate,  attended  with  precisely  the  same  circumstances, 
and  made  for  the  same  object,  can  be  good  as  to  one  and  fraudu- 
lent and  void  as  to  the  other.  Neither  can  the  consciences  of  men 
be  thus  shackled  by  the  most  solemn  decisions  of  courts.  Courts 
may  decide  what  may  be  the  legal  evidence  of  fraud,  but  that 
being  determined,  it  must  be  the  same,  whether  it  relates  to  lands 
or  negroes.  I  do  not  mean  to  be  understood  that  an  inference 
of  fraud  is  never  to  be  drawn  from  the  value  of  the  property. 
Thus,  for  instance,  a  voluntary  disposition  of  articles  of  the  first 
necessity,  such  as  household  furniture,  provisions,  and  such  like 
articles,  of  which  the  donor  is  in  the  habitual  use,  can  not  fail 
to  excite  a  supicion  of  fraud.  But  it  would  not  arise  so  much 
from  the  nature  of  the  property  as  from  the  improbability  that  a 
person  would  gratuitously  divest  himself  of  those  articles  which 
were  necessary  for  his  own  immediate  subsistence.  For  when 
he  has  a  superabundance  even  of  these  articles  it  would  afford 
no  such  evidence.  The  question  then  is,  whether  we  shall  adopt 
the  English  decisions  to  the  whole  extent  to  which  they  have 
gone,  or  whether  we  shall  give  our  own  construction  to  the 
statutes  and  adopt  a  uniform  rule  both  as  to  real  and  personal 
estate,  or  rather  to  inquire  whether  what  we  shall  think  a  correct 
construction  of  them  will  not  lead  to  such  uniformity.  With 
that  view  it  will  be  necessary  to  recur  to  the  cases  which  have 


Jane,  1827.J  Hudnal  v.  Wilder.  749 

been  decided  in  our  own  courts,  to  ascertain  how  far  any  princi* 
pies  haTO  been  settled  by  those  decisions ,  and  what  those  prin« 
ciples  are. 

I  do  not  know  that  any  case  has  arisen  under  the  twenty* 
seyenth  Elizabeth.  I  can  find  none  reported.  With  regard  to 
the  voluntary  transfer  of  personal  property,  I  can  find  but  two 
cases  which  bear  any  analogy  to  this.  The  first  is  the  case  of 
EamiUonand  Lambright,  Trustees  of  Holman,  v.  Oreenwood,  1  Bay, 
173  [3  Am.  Dec.  607J.  In  that  case  Holman,  the  husband, 
made  over  several  negroes  to  the  plaintiffs  as  trustees  for  his 
wife,  being  considerably  indebted  at  the  time.  After  having 
made  such  voluntary  deed,  he  gave  a  mortgage  of  the  same 
property  to  the  defendant  to  secure  a  debt  which  he  owed  pre- 
viously to  the  making  of  the  trust  deed.  And  the  question  was, 
whether  the  trust  deed  was  fraudulent  as  to  the  creditors  and 
subsequent  purchasers.  That  is  to  say,  whether  the  voluntary 
deed  or  mortgage  should  prevail.  The  reporter  represents  the 
court  unanimously  to  have  laid  it  down,  that  fraud  or  no  fraud, 
was  a  matter,  under  all  the  circumstances,  very  proper  for  the 
consideration  of  the  jury,  and  finally  submitted  the  case  to  them, 
who  found  a  verdict  for  the  plaintiff.  This,  then,  was  only  the 
verdict  of  a  jury  from  which  there  was  no  appeal,  and  can  not, 
therefore,  be  considered  of  very  high  authority.  But  I  presume 
that  there  can  be  but  little  doubt  that  such  a  verdict  would  not 
be  supported  at  this  day.  It  seems  now  to  be  well  settled  as  a 
rule  of  law,  that  a  voluntary  deed  is  void  as  to  existing  creditors 
whenever  the  donor  is  largely  indebted  at  the  time  of  making 
the  deed.  Chancellor  Kent,  in  the  case  of  Bead  v.  Livingston  and 
oUierSy  Johns.  C.  C.  481,^  goes  so  far  as  to  hold  that  the  least 
indebtedness,  however  small,  will  render  a  voluntary  deed  void. 
And  none  of  the  cases  allow  it  to  prevail,  except  in  cases  of  in- 
considerable debts;  such,  for  instance,  as  those  current  expenses 
which  every  man  is  supposed  to  owe,  and  where  he  has  at  the 
time  ample  funds  over  and  above  the  property  so  given. 

Another  case,  bearing  some  analogy  to  this,  is  the  case  of  Teas- 
dale  ads.  Beabome,  Trustee  of  Mrs,  Opry,  2  Bay,  646.  That  was 
an  action  brought  by  Beabome,  as  trustee  of  Opry,  to  recover 
certain  negroes  made  over  to  him  for  her  use  by  way  of  mar- 
riage settlement  before  marriage.  The  husband  after  marriage 
sold  the  negroes  to  Teasdalo.  But  that  was  an  ante-nuptial  set- 
tlement made  in  consideration  of  marriage,  and  therefore  was 
not  voluntary,  but  was  founded  on  what,  in  legal  contempla- 

1.    AttktcT.  JUvinpiton,3  Johns.  Ch.  481  [8  Am.  D6O/6901. 
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tion,  is  a  good  consideration.  The  court,  however,  took  the 
occasion  to  declare  that  a  deed  making  provision  for  a  wife  or 
family  is  not  void  merely  because  it  is  Toluntaiy.  That  in  order 
to  make  it  so,  it  must  be  made  with  a  view  to  defeat  bona  fide 
purchasers  or  to  defraud  creditors.  It  was  further  held  that 
the  circumstance  of  the  husband  being  indebted  to  the  small 
amount  of  about  twelve  or  thirteen  dollars  at  the  time  of  set- 
tlement did  not  affect  the  case.  The  plaintiff,  therefore,  was 
permitted  to  recover  a  verdict  against  the  subsequent  purchaser 
from  the  husband.  These  cases,  therefore,  do  not  settle  any- 
thing with  regard  to  the  question  now  under  consideration. 
But  I  apprehend  there  can  be  no  doubt  that  when  once  it  is 
seen  that  a  voluntazy  deed  is  intended  to  secure  the  property 
from  the  reach  of  creditors  it  may  also  be  considered  as  fraudu* 
lent  against  a  subsequent  purchaser.  The  fact  that  a  fraud  was 
originally  intended,  taken  in  connection  with  the  subsequent 
sale,  would  very  well  authorize  the  inference  that  no  change 
of  property  was  intended  to  take  place,  and  that  the  right  still 
continued  in  the  donor,  unless  such  gift  should  be  accompanied 
by  possession  separate  and  distinct  from  the  possession  of  the 
donor.  Possession  of  personal  property  always  carries  with  it 
evidence  of  title,  and  is  that  kind  of  evidence  of  which  a  pur- 
chaser is  bound  to  take  notice.  If,  therefore,  the  defendant's 
testator  had  purchased  during  the  time  that  Norris  was  laboring 
under  the  load  of  debt  with  which  he  was  incumbered  at  the 
time  the  trust  deed  was  made,  I  have  no  doubt  that  the  pur- 
chase ought  to  have  taken  precedence  of  the  gift. 

2.  The  next  question  is  whether  the  subsequent  payment  of 
the  debts  rendered  the  trust  deed  valid.  And  here  it  is  to  be 
observed  that  a  voluntary  deed  is  always  good  between  the  par- 
ties. It  is  void  only  as  it  regards  creditors  or  subsequent  pur- 
chasers. It  does  not  lie  in  the  mouth  of  the  donor  to  say  that 
he  intended  it  as  a  fraud,  and  therefore  the  donee  shall  not  have 
the  benefit  of  it.  Whenever,  therefore,  a  deed  is  void  merely 
against  creditors,  the  payment  of  the  debts  will  cure  the  defect; 
but  when  it  is  attended  with  circumstances  which  authorize  a 
belief  that  no  change  of  property  was  actually  intended  to  take 
place,  but  that  it  should  revert  to  the  donor  as  soon  as  the  debts 
were  paid,  the  rights  of  a  subsequent  purchaser  cannot  be  affect- 
ed by  the  payment  of  the  debts.  Now,  what  are  the  facts  in 
this  case  ?  The  debts  were  never  paid  but  by  a  succession  of 
law  suits  and  by  the  compulsory  process  of  law.  As  soon  as  the 
debts  were  paid  the  donor  resumed  the  light  of  disposing  of  the 
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property.  The  plaintiff  did  not  interfere  when  he  was  about 
to  remove  it  to  the  western  country.  And  when  interrogated 
by  the  defendant's  testator,  with  respect  to  his  right,  refused  to 
give  him  any  satisfaction.  And  although  the  conduct  of  defend- 
ant's testator  was  not  altogether  free  from  suspicion,  it  did  not 
excuse  the  mysterious  conduct  of  the  plaintiff.  Indeed  there  is 
reason  to  believe  that  this  is  a  speculation  on  both  sides,  and 
that  neither  party  has  any  very  strong  claims  upon  the  justice  of 
the  court.  It  is  one  of  those  cases  which  appears  to  be  so 
shrouded  in  obscurity  that  it  is  difficult  to  discover  its  merits; 
and  furnishes  but  little  ground  for  the  exercise  of  the  judgment 
of  the  court,  and  formed  a  proper  case  for  the  consideration  of 
a  jury. 

3.  But  let  us  suppose  that  no  actual  fraud  was  intended,  it  re- 
mains to  be  determined  whether  thefact  that  the  donor  continued 
in  possession,  used  the  property  as  his  own,  and  exercised  every 
act  of  ownership  over  it,  and  enjoyed  the  profits  of  its  labor,  is 
not  of  itself,  in  legal  contemplation,  sufficient  evidence  of  fraud 
to  render  the  deed  unavailing  against  a  subsequent  purchaser 
without  notice.  And  although  I  do  not  intend  to  give  a  conclu- 
sive opinion  on  that  question,  it  is  one  of  too  much  importance  ta 
be  passed  over  without  some  consideration.  It  has  already  been 
remarked  that  the  English  decisions  under  the  27th  Eliz.  have 
gone  the  whole  length  of  declaring  that  a  subsequent  sale  to  a 
b<ma  fide  purchaser,  even  with  notice,  shall  prevail  against  a 
voluntary  deed.  These  decisions  I  shall  undertake  by  and  by 
to  show  cannot  be  supported  by  any  just  construction  of  the 
statute.  But  as  far  as  they  have  gone  to  declare  that  a  subse- 
quent sale  to  a  bona  fide  purchaser,  without  notice,  shall  itself 
be  evidence  of  fraud  to  avoid  a  voluntary  deed,  I  do  not  know 
that  they  have  ever  been  questioned.  And  we  have  been  so 
much  in  the  habit  of  respecting  the  English  decisions  as  author- 
ity on  all  their  statutes  which  have  been  made  of  force  here, 
that  I  do  not  recollect  that  we  have  ventured  to  put  a  different 
construction  upon  one  which  has  come  down  to  us  through  a 
train  of  decisions  stamped  with  the  approbation  of  the  able 
judges  of  that  country;  and  although  we  may  not  always  see  the 
reason  on  which  their  decisions  are  founded,  it  is  safer  gener- 
ally to  trust  to  the  experience  of  those  who  by  their  wisdom 
and  learning  are  entitled  to  our  confidence,  than  to  our  own 
hasty  views  without  experience.  It  would  seem  to  me,  there- 
fore, that  unless  we  can  make  a  distinction  between  cases  of 
real  and  personal  property,  and  I  have  not  been  able  to  discov- 
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er  any,  we  mnsi  give  effect  to  a  bona  fide  Bale  irithoat  notice 
against  a  Tolnnfcaiy  deed.  And  snch  I  think  has  been  the  pre- 
vailing opinion  in  this  State,  as  may  be  collected  from  the  de- 
cisions to  which  I  have  already  referred,  as  well  as  others.  It 
appears  to  me  also  to  result  from  the  well-eettled  principles  of 
law  in  analogous  cases.  Possession  is  the  highest  evidence  rec- 
ognized by  law  of  a  right  to  personal  property.  A  vendor  con- 
tinning  in  possession  is  regarded,  as  to  creditors  or  subsequent 
purchasers,  as  the  owner,  against  the  most  solemn,  unconditional 
deed  to  a  bona  fide  purchaser  not  in  possession.  A  purchaser  from 
a  trustee  without  notice  will  hold  the  property  discharged  from 
the  trust.  These  are  the  settled  rules  of  the  common  law  to 
which  the  common  sense  of  the  community  yields  a  ready  as- 
sent from  the  obvious  tendency  to  fraud  to  which  a  contrary  doc- 
trine would  lead.  It  may  be  said  that,  as  the  object  of  the  deed 
of  trust  in  this  case  was  to  make  provision  for  the  wife  and  chil- 
dren who  were  living  with  the  donor,  his  possession  was  consist- 
ent with  the  terms  of  the  deed,  and,  therefore,  furnished  no  evi- 
dence of  fraud.  And  it  is  true  that,  so  far  as  a  presumption  of 
fraud  is  to  be  drawn  from  the  variance  between  the  terms  of 
the  deed  and  the  possession,  the  argument  is  correct.  When- 
ever, therefore,  the  property  has  been  kept  for  the  separate  use 
of  the  donee,  and  the  profits  and  labor  reserved  as  an  accumu- 
lating fund  for  his  benefit,  it  may  repel  the  presumption  of 
fraud.  But  where  it  has  been  kept  and  enjoyed  by  the  donor 
as  his  own  and  for  his  own  benefit,  and  when  the  gift  is  evi« 
denced  only  by  some  deed  locked  up  in  his  desk,  or  made  bj 
parol  and  recorded  only  in  the  tenacious  memory  of  some  family 
gossip,  to  be  called  up  at  any  indefinite  period,  or  to  be  forever 
buried  there,  as  occasion  may  happen  to  suit,  such  a  possession 
must  be  considered  as  inconsistent  with  the  professed  object  of 
the  deed  as  if  it  had  been  made  to  any  other  person  and  ought 
to  be  subject  to  the  same  suspicion.  If  such  gifts  or  convey- 
ances are  to  prevail  against  creditors  and  bona  fide  purchasers, 
it  is  impossible  to  foresee  to  what  extent  frauds  may  not  be 
carried.  The  generality  of  expression  used  in  some  of  our  de- 
cisions would  seem  to  authorize  the  inference  that  when  a  gift 
is  made  by  a  parent  to  a  child,  the  possession  and  use  of  the 
property  by  the  parent  furnishes  no  evidence  of  fraud.  But 
when  those  cases  come  to  be  examined  it  will  be  found  that  the 
decisions  depended  on  the  particular  circumstances  of  each  case 
and  have  settled  no  rule  of  law  on  the  subject.  In  the  case  of 
Steel  V.  M'Knight,  1  Bay,  64«  it  appeared  that  a  grandfather 
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made  a  parol  gift  of  a  negro  girl  to  his  infant  grandchild.  The 
donor  continued  in  possession  and  used  and  employed  the  slave 
as  his  own  until  his  death.  She  was  thoD  appraised  and  sold  as 
part  of  the  estate,  and  afterwards  came  into  the  possession  of 
the  defendant  as  a  h<ma  fide  purchaser.  Eighteen  years  had 
f^lapsed  before  the  plaintiff  brought  his  action.  Yet  under  the 
charge  of  the  court  the  plaintiff  recovered  and  the  defendant 
acquiesced  in  the  verdict.  I  can  not  help  thinkiDg  that  it  was  a 
most  extraordinary  decision.  But  being  a  mere  circuit  decision 
it  is  of  no  authority.  And  the  case  is  of  no  importance  except 
for  the  mischief  it  has  done  and  the  rich  harvest  it  has  brought  to 
the  profession.  The  case  of  Smith  and  lAUUjohn^  2  McCord,  362, 
was  a  gift  by  a  parent  to  his  child.  But.  in  that  case  the  donor 
was  not  indebted,  at  the  time  of  the  gift,  and  the  creditor  and 
subsequent  purchaser  were  aware  of  the  gift  at  the  time  the 
debt  was  contracted.  The  case  of  Kidd  v.  MiicheU,  1  Nott  & 
McCord,  339  [9  Am.  Dec.  702],  was  one  of  a  similar  nature  and 
turned  also  upon  the  evidence  of  notice.  So  that  it  does  not 
appear  to  me  that  any  of  our  decisions  stand  in  the  way  of  any 
rule  which  we  may  now  think  proper  to  adopt. 

4.  It  is,  however,  contended  that  the  defendant's  testator 
was  aware  of  the  trust  deed  at  the  time  of  his  purchase,  which 
gives  rise  to  the  question  how  his  title  can  be  affected  by  notice. 
The  cases  in  the  English  books  which  involve  that  question  are: 
Buckle  V.  Mitchell,  18  Ves.  116;'  Pulvertoft  v.  PiUvertqft,  Id.  90; 
Meicalf  v.  Pulvertoft,  1  Ves.  &  Beam,  133;'  Oiley  v.  Manning,  9 
East,  59;  EiU  v.  Bi»h(yp  of  Exeter,  2  Taunt.  69;  and  Doe  v. 
James,  16  East,  212.  In  these  cases,  and  several  others,  it  is 
held  that  a  purchaser  for  a  valuable  consideration  will  hold 
against  a  voluntary  donee,  even  though  he  may  have  knowledge 
of  the  voluntary  deed  at  the  time  of  the  purchase.  And  we  are 
now  to  determine  whether  these  doctrines  are  to  have  a  govern- 
ing influence  on  our  judgments.  I  have  already  expressed  my 
opinion  with  regard  to  the  respect  due  to  the  decisions  of  the 
English  judges  on  questions  which  have  not  been  the  subject 
of  decisions  in  our  courts.  And  although  this  question  may 
have  been  discussed,  I  do  not  know  that  it  has  ever  been  de- 
cided, and  I  am  induced  to  think  that  as  far  as  the  question  has 
been  considered,  our  courts  have  entertained  different  views  of 
the  statutes  of  Elizabeth  from  the  English  judges.  When  this 
case  was  formerly  before  this  court,  the  question  of   notice 

1.  Smith  T.  LUOfjohn.  2.  18  Ves.  100. 

8.  Metcalfe  t.  IhO^ertq/t,  1  Yes.  k  Beam,  180. 
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seemed  to  constitute  the  most  important  feature  of  it.   And  in  the 
case  of  Kid  and  MilcheW  it  is  said  that  a  deed  is  not  void  merely 
because  it  is  voluntary;  it  is  so  only  against  creditors  and  sub- 
sequent purchasers  without  notice.      There  possibly  may  be 
cases  where  a  subsequent  purchaser  would  not  be  affected  bj 
notice.    If  the  voluntary  gift  be  actually  fraudulent,  notice  to 
the  subsequent  purchaser  cannot  do  away  with  the  fraud.     If 
the  voluntary  deed  be  a  mere  pretense,  and  no  actual  change  of 
property  be  intended  to  take  place,  it  still  remains  the  property 
of  the  donor,  and  may  become  the  property  of  a  subsequent 
purchaser,  even  though  he  may  have  notice  of  the  prior  deed. 
But  I  speak  of  cases  unattended  with  auy  other  evidence  of 
fraud  than  what  is  to  be  inferred  from  the  subsequent  sale.     If 
the  decisions  of  the  English  courts  had  come  down  to  us  sup- 
ported and  approved  by  the  experience  of  the  able  judges  of 
that  country,  and  acquiesced  in  by  our  own,  we  should  not  now» 
perhaps,  be  authorized  to  disregard  them.    But  so  far  from 
coming  with  such  recommendation,  we  find  them  deprecated  by 
all  tbe  eminent  judges  of  the  present  day.     In  the  case  of 
Buckle  V.  Mitchell,  the  master  of  the  rolls  says:  *'  I  have  great 
difficulty  to  persuade  myself  that  the  words  of  the  statutes  war- 
ranted, or  that  the  purposes  of  them  required,  such  a  construc- 
tion; for  it  is  not  easy  to  conceive  how  a  purchaser  can  be 
defrauded  by  a  settlement  of  which  he  has  had  notice  before  he 
makes  the  purchase:"  18  Yes.  110.     In  the  case  of  Pulvertofl  v. 
Pulvertoft^  Id.  79,'  the  lord  chancellor  observes:  "  The  construc- 
tion put  upon  the  statutes  is  singular;  that  a  man  paying  what 
in  other  cases  is  called  paying  an  obligation  of  nature  should 
be  considered  as  within  the  penalty  of  these  acts."    In  the  case 
of  Otley  V.  Manning,  9  East,  70,  Lord  Ellenborouj::h  uses  the 
same  language.     Lord  Mansfield,  also,  in  the  case  of  Boshei  v. 
Martyn,  1  New  Bep.  332,  expresses  his  regret  that  such  a  de- 
cision had  ever  been  made.     I  think,  therefore,  that  the  ques- 
tion is  still  open  for  our  consideration,  and  that  we  are  at  liberty 
to  put  our  own  construction  upon  these  statutes,  notwithstand- 
ing the  unanimous  decisions  which  have  taken  place  upon  them 
in  England,  and  perhaps  in  the  other  states.     The  English 
judges  do  not  now  follow  their  own  decisions  because  they  are 
consistent  with  the  letter  or  spirit  of  the  statutes,  but  because 
they  have  so  long  prevailed  as  to  have  become  the  rule  of  prop- 
erty, and  that  to  reverse  them  would  be  productive  of  more  mis- 
chief than  to  persist  in  an  error.     Chancellor  Kent  also  says  he 

1,  Kid  T.  Mitchell,  9  Am.  Dec.  703.  3.  18  Ves.  84. 
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inclines  to  the  modem  opinions  expressed  by  the  English  judges, 
but  that  a  contrary  doctrine  has  now  taken  too  deep  root  to  be 
shaken.  But  it  cannot  be  said  to  have  taken  root  here.  Hap- 
pily for  us  it  has  never  been  planted  in  this  state.  And  the 
question  now  is  whether  we  shall  follow  decisions  which  are 
admitted  to  be  wrong,  or  whether  we  shall  profit  by  the  experi- 
ence of  those  distinguished  judges  whose  opinions  are  entitled 
to  so  much  respect,  and  avoid  their  errors.  The  professed  ob- 
ject of  the  statutes  is  to  avoid  deceitful  and  covenous  convey- 
ances, made  with  the  intent  and  for  the  purpose  of  defrauding 
creditors  and  bona  fide  purchasers.  But  a  deed  intended  to 
provide  for  those  for  whom  we  are  bound  by  the  obligations  of 
nature  to  provide  is  not  fraudulent,  merely  because  it  is  volun« 
tary,  and  he  cannot  be  considered  a  bona  fide  purchaser  who, 
knowing  of  such  voluntary  conveyance,  combines  with  the 
donor  thus  dishonestly  to  defeat  his  own  benevolent  act.  He 
can  not  be  defrauded  who  purchases  with  a  knowledge  of  a  pre- 
existing deed,  but  ought  to  be  considered  as  an  actor  in  the 
fraud  rather  than  the  voluntary  donee.  And  such  seemed  to  be 
the  opinion  of  the  court  in  the  case  of  Kid  v.  MUckell,  above  re- 
ferred to. 

It  only  remains  then  to  be  determined  whether  defendant's 
testator  knew  of  the  plaintifiTs  claim  at  the  time  of  the  pur- 
chase. I  think  there  are  strong  reasons  to  believe  that  he  had 
such  notice.  And  that  was  the  principal  ground  on  which  the 
former  new  trial  was  granted.  The  cause  was  tried  in  the  first 
instance  before  me.  I  was  not  satisfied  with  the  instructions 
which  I  had  given  to  the  jury  on  that  point,  and  was,  there- 
fore, in  favor  of  granting  a  new  trial.  The  case  has  now  under- 
gone a  second  investigation  under  all  the  advantages  afforded 
by  a  former  trial.  The  evidence  of  fraud  was  much  stronger 
on  the  last  trial  than  the  first,  and  the  evidence  of  notice,  I 
think,  not  so  strong.  It  is  probable  that  the  jury  have  had  the 
benefit  of  all  the  light  of  which  the  case  is  susceptible,  and 
having  found  two  concurrent  verdicts,  I  do  not  think  the  court 
ought  again  to  interfere.     The  motion  is,  therefore,  refused. 

New  trial  refused. 


Validitt  of  Volitntart  CoirvETANCES  IS  DiSGiTSSED  at  length  in  the 
note  to  Jenkins  v.  Clement,  14  Am.  Dec.  703;  see,  also,  CouUs  v.  Cfreeiihow, 
5  Id.  472;  Salmon  v.  BenneU,  7  Id.  237;  Beade  v.  Livingston,  8  Id.  520,  and 
note;  Iludnall  v.  Teaadall,  10  Id.  671;  Wade  v.  Colvert,  12  Id.  652;  Miles  v. 
RieJuirds,  Id.  584;  Jackson  v.  Town,  15  Id.  405;  Garland  v.  Bives,  Id.  756. 
It  is  the  intent  with  which  a  voluntary  conveyance  is  made  which  deter- 
mines its  character  as  frandolent  or  otherwise:  Kenney  v.  Dow,  13  Am.  Dec. 
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342;  Oarland  ▼.  Hives,  15  Id.  756.  Such  a  conveyance  can  be  aasailed  only 
by  those  injared  by  it,  or  their  successors  in  interest;  that  is  to  say,  by  cred- 
itors and  bona  fide  purchasers:  tSides  v.  SIcCuUoughj  12  Am.  Dec.  519,  Bur^ 
geU  Y.  BurgeU,  13  Id.  G34.  A  conveyance  fraudulent  as  against  creditors 
and  purchasers  is  good  between  the  parties  and  their  representatives:  Oabome 
V.  Mom,  5  Am.  Dec.  252;  Peculee  v.  Barney,  6  Id.  743;  Hendricks  v.  Mount, 
8  Id.  623;  Kid  v.  MUdielt,  9  Id.  702;  TerrU  v.  Cropper,  13  Id.  309;  Jackson 
V.  Kinfj,  15  Id.  354;  Siekman  v.-Lapsley,  Id.  596  and  note.  But  the  general 
doctrine  seems  to  be  now  established  in  most  of  the  states  by  legislation  or 
judicial  decision  that  an  executor  or  administrator  of  a  grantor  in  such  a  con* 
veyance  may,  as  the  representative  of  the  defrauded  creditors,  recover  the 
property  so  transferred,'if  necessary,  for  the  payment  of  debts:  See  the  notes 
to  Ewing  v.  Handley,  14  Am  Dec.  157;  and  Siekman  v.  LapsUy,  15  Id.  599. 
A  subsequent  purchaser  having  notice  of  a  prior  conveyance  at  the  time  of 
purchasing  can  not  impeach  it:  Kid  v.  MitekeU,  9  Am.  Dea  702. 


Peigne  v.  Sutclife. 

[i  McCOBD,  887.] 

lirvAST  IS  LiABLS  IN  Case  FOR  EuBEZZLEMENT  of  goods  intmsted  to  him, 
if  he  has  attained  the  age  of  discretion. 

Action  on  the  case  against  the  defendant  for  embezzling  cer- 
tain goods  intrusted  'to  him  by  the  plaintiff  as  his  agent,  as 
mate  of  a  schooner,  to  be  delivered  to  one  Lightboume,  at  Bio 
Pongus,  in  Africa.  Plea,  infancy,  to  which  the  plaintiff  de- 
murred generally.     Other  facts  are  mentioned  in  the  opinion. 

Bunt,  for  the  defendant,  argued  that  though  the  action  was 
in  form  for  a  tort,  it  was  in  substance  on  contract,  and  an  in- 
fant is  not  liable  in  contract  for  goods  sold  and  delivered: 
Carth.  160.  And  a  case  for  assumpsit  can  not  be  turned  into 
tort  to  make  him  liable:  1  Com.  on  Con.  149,  150. 

Yeadon  and  Finley,  contra^  claimed  that  the  action  was  both 
in  form  and  substance  for  a  tort,  and  that  infants  are  liable  for 
their  torts:  1  Esp.  172;  1  Nott  &  McC.  197  [Ward  v.  Vance,  9 
Am.  Dec.  683];  6  Cranch,  226;  3  Bac.  Abr.  585. 

Bat,  J.  I  have  considered  this  case,  and  I  am  decidedly  of 
the  opinion,  that  the  demurrer  to  the  plea  of  infancy  ought  to 
be  sustained.  It  is  a  well-established  rule  of  law,  that  all 
contracts  with  infants  are  yoid  or  voidable  except  for  necessaries, 
and  the  reason  of  the  law  is  founded  on  the  supposed  want  of 
judgment  and  discretion  in  their  contracts  and  transactions  with 
others,  and  it  is  to  prevent  them  from  being  overreached  by 
persons  of  maturer  years  and  experience.  But  there  are  othez 
cases  in  law  where  this  indulgence  and  protection  shall  not  ei« 
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tend  to  an  infant;  as  in  all  cases  of  criminal  actions  and  wrongs 
done  to  the  persons  or  estates  of  another:  Infant's  Lawyer,  34. 
The  reason  assigned  in  such  cases,  is,  that  malHia  sujypkt 
aUaiem,  especially  if  the  infant  be  of  the  years  of  discretion, 
and  it  was  alleged  in  this  case  that  the  defendant  was  between 
nineteen  and  twenty  years  of  age  (which  was  not  denied)  at  the 
time  these  goods  were  committed  to  his  custody,  and  there  has 
been  a  most  evident  wrong  done  to  the  plaintiff.  In  the  first 
place,  there  was  a  shameful  breach  of  confidence  in  not  deliver- 
ing  these  goods  agreeably  to  order;  and  in  the  second  place, 
an  equally  shameful  and  dishonest  piece  of  conduct  in  convert- 
ing the  proceeds  to  his  own  use,  both  of  which  are  exceptions  to 
the  manifest  rules  of  exemption  which  the  law  has  allowed 
for  the  protection  of  infants  from  their  own  imprudent  trans- 
actions in  their  dealings  with  others,  as  laid  down  in  the 
authorities  quoted.  The  case  quoted  from  Carthew,  160,  by 
the  counsel  for  the  defendant,  was  one  of  a  mercantile  nature, 
where  it  was  held  that  an  infant  who  was  a  partner  in  a  mer- 
cantile house,  was  not  liable  on  a  bill  of  exchange  drawn 
by  the  house  and  returned  protested,  although  the  other  part- 
ners were.  So,  in  like  manner,  if  goods  are  sold  to  an  infant, 
(except  for  necessaries),  he  is  not  liable,  and  such  sale  shall  not 
be  converted  into  a  tort,  so  as  to  charge  him  in  that  form  of 
action  as  laid  down  in  1  Com.  on  Con.  149, 150,  and  also  as 
mentioned  in  8  T.  B.  335,  which  were  relied  on  by  the  counsel 
for  the  defendant  in  his  argument. 

In  the  present  case,  however,  there  was  no  contract  for  the 
sale  of  the  goods;  and  the  present  action  is  one  of  a  special 
nature  founded  on  fraud  and  not  on  contract,  consequently 
none  of  the  authorities  urged  on  the  part  of  the  defendant  will 
apply  or  bear  the  defendant  out  in  support  of  his  plea.  On  the 
contrary,  although  the  law  will  not  allow  an  infant  to  be  charged 
on  contract  except  for  necessaries,  yet  he  shall  be  answerable 
in  all  cases  of  a  criminal  nature  and  for  torts  and  trespasses, 
etc.,  3  Inst.  301;  8  Bep.  44;  Infant's  Lawyer,  34.  Under 
the  circumstances  of  this  case  the  law  will  charge  an  infant  in 
all  cases  arising  ex  delicto,  or  for  wrongs  done  the  plaintiff,  and 
in  some  cases  he  is  liable  even  in  assumpsit  for  money  had  and 
received;  as  where  money  has  been  embezzled  by  him.  1 
Peake's  Nisi  Prius,  223.  Lord  Kenyon  said  the  case  was  new 
and  had  not  been  decided,  but  he  was  of  opinion  that  this 
action,  though  in  form  arising  ex  contraclu^  in  fact  arose  ex 
delicto  and  as  defendant  could  not  have  defended  himself  by 
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reason  of  infancy  if  an  action  of  iroTer  had  been  broaght  foi 
the  money,  so  he  ought  not  to  be  allowed  to  defend  himself  on 
that  ground  in  this  action.  The  same  doctrine  is  laid  down  in 
1  Nott  &  McCord,  197  [  Word  ▼.  Vance,  9  Am.  Dec.  683];  thai 
an  action  of  deceit  will  lie  against  an  infant  on  a  warranty  for 
the  sale  of  a  horse;  and  even  where  the  form  of  action  is  ex  con^ 
traatu,  and  the  substance  ex  ddido,  the  defense  of  infancy  will 
not  avail:  6  Cranch,  641.  C.  J.  Marshall  laid  it  down  in  a 
case  brought  up  from  Alexandria  upon  a  writ  of  error,  as  the 
opinion  of  the  supreme  court  that  infancy  is  no  complete  bar  to 
an  action  of  trover,  although  the  goods  converted  be  in  posses- 
sion of  the  defendant  in  virtue  of  a  previous  contract.  The 
conversion  is  still  in  nature  of  a  tort;  it  is  not  an  act  of  omission 
but  of  commission,  and  it  is  within  the  class  of  offenses  for 
which  infancy  can  afford  no  protection.  The  case  was  that  of 
seventy  barrels  of  flour  shipped  at  Alexandria  under  the  care  of 
defendant  as  supercargo,  to  be  sold  at  Norfolk.  Instead  of 
obeying  the  orders  of  plaintiff,  defendant  shipped  the  flour  to 
the  West  Indies,  which  was  lost  at  sea,  and  for  this  the  action 
was  maintained.  In  3  Bac.  585,  it  is  said,  where  an  infant  being 
master  of  a  ship  at  St.  Christopher's  beyond  sea,  by  contract 
with  another  undertakes  to  carry  goods  to  England  and  there 
deliver  them,  but  does  not  deliver  them  agreeably  to  the  con- 
tracty  and  wastes  and  consumes  them,  he  may  be  sued  for  the 
goods  in  a  court  of  admiralty,  though  he  be  an  infant,  for  this 
is  but  in  nature  of  detinue  or  trover  and  conversion  at  common 
law.  From  all  the  authorities  and  the  reason  and  justice  of 
the  case,  I  am  of  opinion  that  the  demurrer  to  the  plea  should 
be  sustained. 

From  this  decision  the  defendant  appealed,  and  moved  to  set 
aside  the  judgment,  but  the  court  of  appeals  affirmed  the  judg* 
ment  for  the  reasons  assigned. 

Judgment  affirmed. 


iNrANT'a  LzABiLTTT  TOR  A  ToBT.— An  ftotion  of  deosit  lies  agumt  aa  in* 
fant:  Word  v.  Vance,  9  Am.  Deo.  683;  and  aee  the  note  theretOi 


Peiton  v.  Smith. 

[4  MoOoiD,  478.] 

Words  or  Pbrfjetuitv  or  Inhebttancr  are  not  neoeaHucy  to  devise  a  fee. 
Devise  or  '*Mt  Plantation'*  gives  a  fee. 

Retrospectivb  Statute,  What  is  No^. — A  atatate  enacting  that  novofds 
of  limitation  shall  "  hereafter"  be  necessary  to  devise  a  fee  ia  not  rotn- 

spective  but  declaratory. 
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Power  ov  Lxgislatitbb  as  to  Ebtbospbotivs  Act& — The  legialatare  can 
not  in  general  establish  a  role  to  operate  retrospectiyely;  but  when  the 
role  is  unsettled,  it  belongs  to  the  legislature  to  settle  it,  and  such  a  rule 
necessarily  operates  both  prospeotiv^ely  and  retrospectively. 

Trespass  to  txy  title.  The  principal  question  was  whether  or 
not  a  life  estate  or  a  fee  was  given  by  the  words:  '*  My  planta- 
tion on  Slann's  Island  I  devise  to  my  cousin,  William  Smith;" 
if  the  former,  the  plaintiffs  were  entitled  to  recover;  otherwise, 
the  defendants.  It  was  a  question,  also,  whether  or  not  the  act 
of  1824,  the  material  part  of  which  is  stated  in  the  opinion,  ap- 
plied to  the  case.  On  a  special  verdict  finding  the  facts,  the 
court  below  gave  judgment  for  the  plaintiff.  Motion  to  reverse 
the  judgment. 

Ford  and  De  Sauasure,  for  the  motion. 

Petigru,  AUomey-general^  contra. 

By  Court,  Johnson,  J.  The  only  question  involved  in  this 
case  was  settled  by  the  judgment  of  the  court  in  Duniap  v.  Cravy 
ford,  2  McGord  Gh.  171,  and  I  only  use  it  now  for  the  purpose 
of  expressing  more  fully  than  I  then  did  the  reasons  which  in- 
duced me  to  concur  in  that  judgment. 

Until  the  organization  of  this  court  in  December,  1825,  the 
chancellors,  sitting  as  a  court  of  appeals,  had  exclusive  and  final 
jarisdiction  in  all  matters  of  equity  cognizance.  And  judges  of 
the  law  courts,  sitting  as  an  appellate  court,  under  the  name  of 
the  constitutional  court,  held  like  cognizance  of  all  cases  arising 
at  law.  As  might  have  been  expected,  the  two  courts  occa- 
sionally differed,  and  amongst  other  things  on  the  question  now 
before  us. 

In  Hall  V.  Ooodwyn  and  Moore,  2  McCord,  883,^  decided  in 
May,  1820,  the  constitutional  court  held  that  a  devise  of  lands 
without  words  of  inheritance  or  perpetuity,  vested  only  a  life 
estate;  and  in  the  case  of  Jenkins  v.  Clement  and  Deas,  Harper's 
Eq.  73  [14  Am.  Dec.  703],  decided  in  1824,  the  court  of  appeals 
in  equity  in  the  construction  of  a  clause  in  this  identical  will, 
expressed  in  precisely  the  same  terms  with  that  now  under 
consideration,  held  unanimously  that  the  deviae  passed  a  fee, 
although  there  are  no  words  of  perpetuity  or  inheritance,  and 
laid  down  the  rule  broadly  that  a  general  unqualified  devise  of 
lauds  vested  a  fee  simple.  The  two  courts  were  at  vari« 
ance  on  several  other  important  points  of  law,  and  the  rights  of 
parties  depended  more  upon  the  tribunal  before  which  they 

1.    Bott  V.  &do<iioyn,aNott  and  MoCord,  888. 
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were  inyeBtigated  than  any  settled  rale.  This  was  an  evil  grow- 
ing oat  of  this  double  system  of  jurisprudence,  and  was  too 
grievous  to  be  long  borne  by  the  commuoity,  dnd  the  legisla- 
ture, as  a  partial  remedy,  undertook  by  the  act  of  December, 
1824,  to  fix  a  rule,  and  declare  the  law  in  most  or  all  of  the 
questions  on  which  the  two  courts  Had  differed.  By  the  first 
section  of  this  act  it  is  enacted,  **  that  no  words  of  limitation 
shall  hereafter  be  necessary  to  convey  an  estate  in  fee-simple 
by  devise,  but  every  gift  of  land  by  devise  shall  be  considered 
as  a  gift  in  fee-simple,  unless  such  a  construction  be  incon- 
sistent with  the  will  of  the  testator,  expressed  or  implied." 

It  is  agreed  on  all  sides  that  in  the  construction  of  wills  made 
subsequently  to  this  act,  the  rule  of  construction  presented  by 
it  is  imperative,  but  the  controversy  here  arises  out  of  the  cir- 
cumstaDce  that  this  will  was  executed,  and  that  the  testator 
died  long  before  the  passing  of  the  act,  and  it  is  considered 
that  its  application  to  this  will  would  give  the  act  a  retrospec- 
tive operation. 

There  is  nothing  in  the  terms  of  the  act  itself  which  shows 
that  it  was  intended  so  to  operate,  and  I  concede  fully  the  prin- 
ciple that  in  general  the  legislature  can  not  prescribe  and  estab- 
lish a  new  rule  and  give  it  retrospective  operation.  But  I 
apprehend  that  where  the  rule  is  unascertained  and  unsettled, 
it  belongs  to  the  legislature  to  ascertain  and  settle  the  law,  and 
that  from  necessity  such  a  law  must  operate  both  prospectively 
and  retrospectively. 

The  case  under  consideration  will  illustrate,  I  think,  the  exist- 
ence and  necessity  for  such  a  principle.  The  will  of  the  testa- 
tor,  Edward  Wilkinson,  contains,  amongst  other  things,  the  fol- 
lowing devise,  viz. :  "  My  plantation  on  Slann's  Island  I  devise 
to  my  cousin,  William  Smith;"  and  the  question  is,  whether  the 
devisee  took  a  fee-simple  or  a  life  estate  only.  Before  the  act 
of  1824,  the  rule  which  prevailed  in  the  courts  of  equity  gave 
him  the  fee-simple,  and  that  which  obtained  in  the  courts  of  law, 
a  life  estate  only.  The  respective  courts  were  equally  supreme 
and  independent  in  their  respective  departments,  and  each  were 
governed  by  their  own  rules,  but  there  was  no^  common  rule. 
The  law  of  the  land  was  unsettled  and  unascertained,  and  the 
act  of  1824  was  notoriously  intended  for  that  purpose.  It  is  the 
fiat  of  the  people  acting  through  their  representatives,  as  um- 
pire between  the  clashing  opinions  of  the  two  courts,  and  must, 
therefore,  be  permitted  to  operate^  not  as  a  new  rule  originating 
in  the  act  itself,  but  as  a  rule  of  the  common  law. 
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I  was  myself  one  of  those  wlio  concurred  in  the  rule  laid 
down  in  the  ease  of  Hall  y.  Ooodwyn  and  Moore,  and  my  assent 
to  the  opinion  expressed  in  that  case  was  founded  upon  mature 
reflection,  and  upon  the  fullest  conyiction  that  it  was  in  strict 
conformity  with  the  settled  rules  of  law;  nor  has  anything  which 
has  since  occurred  satisfied  my  judgment  that  I  was  mistaken. 
But  the  circumstances  under  which  the  act  was  passed,  and  the 
notorious  fact  that  it  was  intended  to  secure  a  uniformity  of  de- 
cisions in  the  dififerent  courts,  leaye  no  doubt  that  it  was  in- 
tended as  a  declaratory  law,  and  however  confident  I  may  haye 
been  in  my  own  opinions,  I  am  constrained  to  yield  to  this  high 
authority,  and  I  do  so  with  the  less  reluctance,  from  a  knowledge 
of  the  truth  on  which  the  opinions  of  the  chancery  courts  was 
founded,  that  where  a  limited  estate  was  intended  to  be  derised, 
it  is  almost,  if  not  uniyersally,  expressed  in  appropriate  terms, 
and  the  eyil,  if  one  should  arise  out  of  it,  will  be  yery  limited 
in  extent. 

This  conclusion  is,  I  think,  warranted  by,  or  rather  necessa- 
rily grows  out  of  the  cases  of  Taylor  v.  Oibaon,^  and  Bose  v. 
Daniely  3  McCord,  451.'  There  the  question  was  whether,  when 
the  statute  of  limitations  had  commenced  to  run,  the  interven- 
ing disabilities  of  infancy  in  a  case  of  trespass  to  try  titles  would 
avert  its  operation.  In  the  case  of  Bose  and  Daniel,  which  had 
come  up  some  years  before,  the  court  held  that  it  would;  but  in 
the  subsequent  case  of  Faysoux  v.  Prather,  1  Nott  &  McCord, 
296  [9  Am.  Dec.  691],  that  decision  was  reversed  by  three  judges 
to  two,  and  one  absent  whose  known  opinion  was  with  the  mi- 
nority. At  a  subsequent  period,  and  when  the  constitutional 
court  consisted  of  six  judges,  the  old  case  of  Rose  v.  Daniel, 
and  the  case  of  Gibson  v.  Taylor,  both  came  up  on  the  same  ques- 
tion, and  the  court  being  equally  divided,  were  unable  to  pro- 
nounce any  judgment,  and  they  remained  on  the  docket,  when  the 
act  of  1824,  above  referred  to,  was  passed,  which  also  contains  a 
clause  declaring  that  thereafter  the  statute  of  limitations  should 
not  be  construed  to  defeat  the  rights  of  minors,  when  the  stat- 
ute had  not  barred  the  right  in  the  life-time  of  the  ancestor,  etc. ; 
and  when  the  cases  came  on  to  be  tried  before  this  court,  the 
rule  originally  laid  down  in  the  case  of  Bose  y.  Daniel,  and  in 
conformity  with  the  act,  was  adopted,  and  the  reasons  given 
are,  that  the  dirisions  of  the  court  rendered  the  law  uncertain, 
and  the  act  was  declaratory  of  what  the  law  was;  and  that  a  dif- 

1.  Gibton  r.  Taylor,  3  McCord.  451. 

2.  EouT,  Daniel,  2  Tr.  Const.  B.  (S.  0.)  M9. 
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ferent  deiennination  would  drive  the  court  to  the  necessitj  of 
adopting  a  different  rule  for  the  cases  under  consideration,  and 
those  which  might  afterwards  arise. 

Now,  regarding  the  case  of  Hall  t.  Goodwyn  and  Moore,  as 
binding  on  the  courts  of  law,  a  different  rule,  as  has  before 
been  shown,  preyailed  in  the  courts  of  equity,  which  rendered 
the  law  uncertain;  so  that  it  stood  precisely  in  the  same  situa- 
tion with  the  question  in  the  cases  of  Gibson  y.  Taylor ,  and  Bote 
V.  Daniel;  and  all  the  reasons  which  operate  to  give  effect  to  the 
act  in  one  instance  apply  with  equal  force  to  the  other. 

I  am,  therefore,  of  opinion,  that  the  motion  in  this  case  should 
be  granted,  and  that  the  postea  should  be  delivered  to  the  de- 
fendant. 

Judgment  reversed. 


Fee  Passes  without  Wobds  or  Inhbritakcb  ot  perpetuity  in  a 
Lindsay  v.  MeCarmack,  12  Am.  Dea  387;  Jenkins  v.  Cknunt,  14  Id.  703. 
Ihas,  the  word  **  estate  **  carries  a  fee:  Jaeieson  v.  Merrill,  6  Id.  213;  Jack- 
9on  V.  Delaney,  7  Id.  403.  So  the  words,  "  all  his  other  property:**  Majfo  v. 
CarringUm,  2  Id.  580.  So  a  devise  impoeing  a  chaige  on  the  devisee  passes  a 
fee:  Jackson  v.  BuU,  6  Id.  321;  Findiay  v.  Smith,  8  Id.  733;  Lindsay  v. 
AfeComuiek,  12  Id.  387.  Bat  a  devise  charging  the  testator^s  debts  on  the 
land  devised,  was  held  in  Jaekatm  v.  BuU,  6  Id.  321,  not  to  carry  a  fee.  As 
to  what  words  in  a  will  will  pass  realty,  see:  Tolar  v.  Tolar,  14  Id.  575^  and 
note. 


Robinson  v.  Cbowdeb. 

[4  MoOaaD,819.] 

PoBsiON  CoKMiBSioK  OF  Bankbuftgt  gives  the  assigneet  no  lien  against  a 

snbseqnent  attachment  by  creditors  here. 
Partner's  Power  to  Bna>  bt  Deed. — ^Partners  have  no  power  to  bind  eaoli 

other,  or  the  firm  of  which  they  are  part,  by  deed. 
AvnxiHo  A  Seal,  when  Uknbobssart  to  the  ?alidity  of  a  oontnot^  win  not 

I  vitiate  it. 

I 

Assignment  under  Seal,  of  the  effects  of  the  firm,  by  one  or  more  of  the 

partners  for  the  payment  of  the  firm  debts,  binds  the  rest 
AssiONHSNT  UNDER  A  FoBEiON  Bankruft  Law  transfers  the  bankxnpf s 

property,  wherever  situated,  as  between  him  and  his  ssBignfles 
Creditors  Herb  arb  not  Bound  bt  an  Assionkeht  in  England  in  aid  of 

the  bankrupt  law,  for  sach  an  assignment  cannot  have  an  eSf&ot  b^ymid 

or  inconsistent  with  the  law  itself. 
Bankrupt's  Assignees  Stand  in  the  Same  Situaxxoh  as  thb  Bahkruft, 

with  respect  to  foreign  creditors,  and  take  snbjeot  to  the  same  ri^ts  and 

remedies. 
Assionuent  in  England  not  in  Aid  of  thb  Law,  made  within  two  months 

of  the  bankruptcy,  is  md. 
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Attachmknt  of  property  of  Growder,  Gloagh  &  Co.  to  satisfy 
the  claim  of  the  plaintiffs,  who  were  creditors  residing  in  this 
Btate.  Thomas  Case,  an  assignee  of  the  defendants,  residing  in 
England,  came  in  and  claimed  the  property.  The  facts  were 
found  by  a  special  verdict,  and  are  stated  in  the  opinion.  Judg- 
ment below  for  the  claimant,  from  which  the  plaintiffs  appealed, 
and  now  moyed  to  set  the  same  aside, 

KinQy  Petigru  and  Harper^  for  the  motion.  The  assignment 
in  England  had  no  effect  on  the  right  of  creditors  here  to  have 
the  goods  attached  for  the  payment  of  their  claims:  Fox  v.  Han" 
bury,  2  Cowp.  445;  Smith  v.  Stokes,  1  East,  363;  Harrison  v. 
Slerry,  5  Cranch,  289,  300;  McMillan  v.  McNeal,  4  Wheat.  212; 
Topham  v.  Chapman,  1  Const.  283;  Otjden  v.  Saunders,  12  Wheat. 
864;  Dickerson  v.  Legare,  1  De  Saus.  537.  The  English  courts 
lake  no  nouce  of  a  foreign  bankrupt  law:  Smith  v.  Buchanan, 
1  East,  6;  20  Johns.  260  [Holmes  v.  Semsen,  11  Am.  Dec.  269.] 
The  decision  of  Chancellor  Kent,  in  Holmes  v.  Bemsen,  4  Johns. 
Ch.  489,  giving  effect  to  a  foreign  assignment,  has  been  over- 
ruled, and  is  opposed  to  all  the  English  cases.  The  voluntary 
assignment  under  which  the  assignee  in  this  case  claimed,  was 
void  even  in  England:  Kennedy's  Bank.  L.  99,  Appendix  B.; 
Ex  parte  Blake,  1  Coxe,  198.  The  solvent  partner  residing  here 
had  full  control  over  the  funds  in  his  possession,  of  which  his  co- 
partners could  not  deprive  him:  Fox  v.  Hanhury,  2  Cowp.  445; 
Smith  V.  Stokes,  1  East,  363;  Britioood  v.  MUler,  3  Meriv.  279; 
Harrison  v.  Sterry,  5  Cranch,  289,  300.  The  bankruptcy  oper- 
ated like  death  to  dissolve  the  partnership:  Fox  v.  Hanhury,  2 
Cowp.  445;  Ex  parte  Williams,  11  Ves.  5;  Crawshay  v.  Collins, 
15  Id.  218;  Crawshay  v.  Mall,  1  Swanst.  506;  Montagu  on  Part. 
118.  After  which  one  partner  had  no  power  to  bind  another: 
Bighaon  v.  PiUen,  1  Stark.  375;  KHgore  v.  Finleson,  1  H.  Bl. 
155;  1  McCord,  16;  Gow.  on  Part.  283.  A  deed  by  two  of  sev- 
eral partners  does  hot  bind  the  rest:  1  Montagu  on  Part.  42, 
43. 

HurU  and  Lance,  contra.  Though  the  bankruptcy  did  not  af- 
fect property  beyond  the  realm,  yet  the  voluntary  assignment  by 
two  of  the  partners  w'^s  binding  upon  the  other  and  upon  the 
effects  in  his  hands:  Harrison  v.  Sterry,  5  Cranch,  289;  Mills  <. 
Barbour,  4  Day,  428;  Kirk  v.  Hudson,  3  Johns.  Ch.  405.  A 
prior  voluntary  assignment  takes  precedence  over  an  attach- 
ment: 8  Wheat.  168, 288;  Holmes  v.  Eanselm,  4  Johns.  Ch.  489;' 

1.  J7obi€0  V.  SemMtn,  4  Johns.  Clu  480  IS  Am.  Deo.  6811. 
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1  Bay,  88.  The  only  deed  wbicb  a  partner  can  not  make  is  one 
which  would  not  be  good  without  a  seal:  Mills  v.  Barbour,  4  Day, 
428.  Affixing  a  seal  to  a  contract  which  would  be  valid  without  it 
does  not  vitiate  it.  The  reason  that  one  partner  can  not  bind 
his  co-partners  under  seal  is,  that  it  is  not  within  the  scope  of 
the  partnership  business:  4  Bac.  Abr.,  tit.  Merchant  C,  608;  5 
Com.  88. 

By  Court,  Johnson,  J.  The  facts  ascertained  by  the  special 
verdict,  stated  in  their  chronological  order,  are  concisely  these: 
The  defendants,  Thomas  Crowder,  Henry' Thomas  Perfect,  and 
James  B.  Clough,  all  British  subjects,  were  partners  in  trade. 
The  two  former,  Crowder  and  Perfect,  resided  in  Livezpool, 
England,  and  the  latter,  Clough,  in  Charleston,  South  Carolina, 
and  carried  on  business  at  these  places  respectively  under  the 
firm  of  Crowder,  Clough  &  Co.  On  the  eighth  of  August, 
1825,  the  house  in  Liverpool  committed  an  act  of  bankruptcy, 
and  on  the  twentieth  day  of  the  same  month  Crowder  and  Perfect 
executed  an  assignment  in  the  name  of  Crowder,  Clough  &  Co., 
under  their  hands  and  seals,  to  Thomas  Case,  of  all  and  singu- 
lar the  debts,  estates,  and  effects  of  the  said  Crowder,  Clough  & 
Co.  within  the  United  States,  in  trust  for  all  the  creditors  of 
Crowder,  Clough  &  Co.  ratably,  and  shortly  after  a  commission 
of  bankruptcy  issued  in  England  against  the  said  Thomas  Crowder 
and  Henry  Thomas  Perfect.  On  the  nineteenth  of  September, 
of  the  same  year,  and  shortly  after  these  proceedings  were  had, 
the  plaintiffs  and  others  claiming  to  be  creditors  of  the  said 
Crowder,  Clough  &  Co.,  and  residing  here,  sued  out  writs  of  at- 
tachment, which  were  levied  on  their  effects,  estates,  and  credits 
which  were  found  here.  At  this  time  James  B.  Clough  had  left 
this  state,  but  was  still  in  the  United  States;  and  on  his  going 
to  Liverpool  afterwards,  a  commission  of  bankruptcy  issued 
against  him  also  there  on  the  tenth  of  June,  1826.  On  the  re- 
turn of  the  attachments,  Thomas  Case,  through  his  attorney  in 
fact,  interposed  his  claim  to  the  effects  so  attached,  and  the 
question  now  submitted  is,  whether  he  is  entitled  to  them  under 
the  deed  of  assignment  so  made.  If  he  is,  it  follows  that  the 
plaintiffs  take  nothing  by  their,  attachment;  if  not,  then,  of 
course,  this  motion  must  prevail. 

This,  as  a  question  of  international  law,  is,  in  itself,  highly 
interesting,  bnt  is  rendered  more  so  by  the  zeal  and  ability 
which  it  has  elicited  from  the  counsel  on  both  sides,  and  the 
learning  which  has  been  put  in  requisition.  By  recurring  to 
the  facts  stated,  it  will  be  seen  that  the  commission  of  bank- 
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ruplcy  against  Crovder  and  Perfect,  was  prior  in  point  of  time 
to  the  plaintiffs'  attachment,  and  the  question  has  been  raised, 
but  not  with  much  confidence,  that  the  proceedings  in  bank- 
ruptcy operated  as  a  transfer  to  the  commissioners  of  all  the 
property  which  belonged  to  Crowder,  Clough  &  Co.,  where- 
soever it  might  be  found,  to  the  exclusion  of  the  subsequent 
attaching  creditors.  But  the  case  of  Ibpham  v.  Chapman,  1 
Const.  Bep.  229  [12  Am.  Dec.  627],  is  decisive  of  that  question. 
lu  that  case  the  question  arose  directly  between  the  assignees 
of  a  bankrupt  in  England  and  attaching  creditors  here,  and 
although  the  attachments  were  issued  subsequent  to  the  suing 
out  of  the  commission  of  bankruptcy,  the  court  held  that  it  did 
not  create  such  a  lien  on  the  property  here  as  ga^e  it  the 
preference  over  the  liens  created  by  the  attachments  of  the 
attaching  creditors,  and  that  judgment  is,  I  think,  yexy  fully 
sustained  both  by  principle  and  authority. 

A  question  of  more  difficulty  arises  out  of  the  claim  set  up 
in  behalf  of  Case,  founded  on  the  deed  of  assignment  of  the 
twentieth  of  August,  1825,  also  prior  to  the  plaintiffs'  attach- 
ments, by  which  Crowder  and  Perfect,  in  the  name  of  Crowder, 
Clough  &  Co.,  have  assigned  to  him  all  their  property  in  the 
United  States. 

Independently  of  the  interest,  which  creditors  residing  here 
may  have  in  the  property  assigned,  there  is  no  question  that  as 
between  the  parties  the  assignment  would  be  binding  here  as 
well  as  in  England,  and  supposing  it  to  have  been  voluntary 
and  binding,  according  to  the  laws  of  that  country,  and  not 
inconsistent  with  our  laws,  the  courts  here  would,  upon  the 
well-settled  principles  of  universal  law,  be  bound  to  give  it 
effect  and  operation.  < 

But,  it  is  objected  for  tlie  plaintiffs:  1.  That  this  assignment 
being  by  deed,  and  made  by  two  of  the  partners  only,  is  not 
binding  on  the  third,  and  is,  therefore,  void;  2.  That  the 
assignment  was  either  in  aid  of  the  bankrupt  laws  in  England, 
and  calculated  to  give  them  an  effect  here  inconsistent  with  the 
laws  of  this  country,  and  therefore  void;  or  that  the  rights  of 
Crowder  and  Perfect  in  the  property  assigned,  vested  in  the 
commissioners  in  virtue  of  the  proceedings  in  bankruptcy,  and 
the  assignment  was,  therefore,  nugatory  and  inoperative. 

As  to  the  first,  the  books  furnish  numerous  dicUif  which  sus- 
tain the  position  that  partners  can  not  bind  each  other,  or  the 
firm  of  which  they  constitute  a  part  only,  by  deed;  but  on 
examination  of  the  cases,  it  will  be  found  that  they  relate  to 
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transactions  that  are  purely  mercantile,  and  that  thej  depend 
on  the  principle  that  a  partner  can  do  no  act  which  will  b« 
binding  on  his  firm,  which  is  inconsistent  with  or  foreign  to 
the  object  of  their  association. 

Simple  .contracts,  such  as  promissory  notes,  bills  of  exchange, 
open  accounts,  and  others  of  like  nature,  are,  according  to 
usage,  regarded  as  mercantile  contracts,  and  the  copartnership 
is  entered  into  with  reference  to  the  powers  of  each  partner  to 
bind  his  firm  in  this  mode;  and  for  that  reason  it  would  seem 
one  partner  can  not  bind  his  firm  in  a  penal  bond:  Bac.  Abr. 
Merchant,  C;  nor  can  he  transfer  the  real  estate  of  the  firm» 
used  for  the  purpose  of  canying  on  business,  by  deed,  because 
it  might  in  effect  defeat  the  object  of  partnership:  Ibid.  If, 
howeyer,  the  buying  and  selling  of  lands  and  other  real 
estates,  which  can  only  be  transferred  by  deed,  was  the  object 
of  the  copartnership,  no  one  will  doubt  but  that  a  partner 
might  bind  his  firm  by  such  an  instrument. 

I  apprehend,  too,  that  where  a  seal  will  not  change  or  vaiy 
the  liability,  and  is  not  essential  to  the  nature  of  the  contract, 
then,  also,  the  addition  of  a  seal  will  not  vitiate  it;  as  in  the 
case  of  a  release,  in  which  the  authorities  all  agree  that  it  ia 
good,  notwithstanding  the  addition  of  a  seal:  Com.  Dig.  tit. 
Merchant,  D,  Day's  ed.,  note  H,  sec.  151,  where  the  cases  on 
this  subject  are  collected,  and  they  proceed  on  the  principle  that 
the  release,  independently  of  the  seal,  contains  intrinsic  evidenoe 
of  the  payment  of  the  debt,  and  is,  therefore,  good  against  the 
firm. 

Again,  let  us  suppose  that  at  the  foot  of  a  bill  of  parcels  a 
partner  had  acknowledged  in  the  name  of  the  firm  and  under 
seal,  that  in  consideration  of  a  sum  specified,  he  had  sold  and 
delivered  to  his  customer  the  goods  therein  contained,  would  it 
be  doubted  that  such  a  memorandum  would  be  a  good  bar  to 
an  action  brought  by  the  firm,  for  the  goods  themselves  or 
their  value  ?  I  think  not.  And  it  appears  to  me  very  clearly 
that  if  Crowder  and  Perfect  were  in  other  respects  competent 
to  make  the  assignment  in  question,  it  is  not  vitiated  by  the 
presence  of  a  seal.  In  the  case  of  Harrison  v.  Sterry,  5  Cranch, 
300,  it  was  held,  and  I  think  on  very  sound  principles,  that  an 
assignment  of  funds  for  the  payment  of  debts  was  in  the 
course  of  trade.  Indeed,  every  partial  application  of  funds  to 
the  payment  of  debts,  whether  it  consists  of  cash  or  goods,  or 
anything  else,  is,  in  effect,  an  assignment  for  that  purpose,  and 
binds  the  firm.     And  if,  in  the  course  of  things,  a  general 
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assignment  becomes  necessary,  there  can  be  no  reason  why  it 
should  not  be  equally  binding.  The  principle  is  the  same 
whether  it  be  partial  or  total,  and  it  follows  that  in  either  case 
one  may  bind  the  whole. 

It  is  said,  however,  that  the  assignment  was  not  obligatory 
on  James  B.  Clough,  the  partner  resident  here,  and  I  concede 
that,  as  between  themselves,  Crowder  and  Perfect  had  no  con- 
trol over  the  interests  of  Clough,  and  that  their  assignees  could 
only  take  their  interest  in  common  with  Clough,  but  this  was 
'an  appropriation  of  the  whole  funds  of  the  concern  to  the  pay- 
ment of  all  their  debts,  and  whether  he  had  any  interest  or  not 
must  depend  on  a  surplus  remaining  after  the  payment  of  the 
debts.  The  whole  was  applicable  to  that  object,  and  if  the 
whole  was  necessary,  he  was  bound  to  that  extent. 

The  remaining  questions  which  I  deem  it  necessaiy  to  notice, 
arise  out  of  the  second  objection  above  stated.  It  is  that  the 
assignment  was  in  aid  of  the  bankrupt  laws  of  England,  and 
calculated  to  give  them  an  effect  here,  inconsistent  with  the 
laws  of  this  countiy,  and  therefore  void;  or  that  the  rights  of 
Crowder  and  Perfect  in  the  property  assigned  by  virtue  of  the 
proceedings  in  bankruptcy  were  vested  in  the  commissioners, 
and  by  relation  back  to  the  act  of  bankruptcy,  and  the  assign- 
ment was,  therefore,  nugatory  and  inoperative.  It  has  been 
before  shown  that  in  the  conflicting  operations  of  the  English 
bankrupt  laws  and  our  attachment  laws,  unaided  by  extrinsic 
circumstances,  the  latter  would  take  the  precedence  of  the  for- 
mer, as  between  the  assignee  of  the  bankrupt  and  the  attaching 
creditors,  and  it  follows  as  a  necessary  consequence,  that  if 
this  assignment  was  a  constituent  part  of  the  proceedings  in 
bankruptcy,  and  was  in  aid  of  the  bankrupt  laws,  it  can  not 
have  an  effect  of  itself  either  inconsistent  with  or  to  an  extent 
beyond  the  law  itself.  Now,  there  are  many  circumstances  con- 
nected with  this  assignment,  which  favor  the  conclusion  that  it 
was  intended  to  aid  the  operation  of  those  laws.  It  was  made 
after  a  notorious  act  of  bankruptcy,  and  is  in  its  terms  merely 
provisional,  evidently  with  an  eye  to  the  consequences  which 
followed.  Being  an  assignment  for  the  benefit  of  all  creditors 
ratably,  it  was  in  itself  an  act  of  bankruptcy;  and  by  the  laws 
of  England  such  an  assignee  is  held  to  be  a  trustee  for  the 
assignees  under  the  commission  of  bankruptcy. 

The  terms  of  the  English  bankrupt  laws  which  entitle  the 
bankrupt  to  his  discharge  are  a  general  and  unqualified  sur- 
render of  all  his  property,  and  it  unquestionably  extends,  as 


768  BoBiNBON  V.  Cbowbeb.  [S.  Carolina, 

between  himself  and  the  assignees,  to  property  in  a  foreign 
country;  and  if  assignments  executed  under  circumstances  like 
these  are  to  have  the  effect  and  operation  contended  for  on  the 
part  of  Case,  they  would  soon  grow  into  common  use,  and  thus 
give  an  effect  to  those  laws  which  is  denied  to  them  by  the  weU- 
settled  principles  of  international  law. 

The  alternative  contained  in  the  objection  aboYC  stated  is,  I 
■  think,  equally  conclusive  against  the  claims  of  Mr.  Case.  There 
is  no  doubt  that  under  the  former  statutes  of  bankruptcy,  the 
assigzmient  by  the  commissioners  vested  in  the  assignee  all  the 
property  of  which  the  bankrupt  was  possessed,  and  that,  too, 
in  relation  back  to  the  act  of  bankruptcy,  by  avoiding  all  inter- 
mediate transfers:  Com.  Dig.,  tit.  Bankruptcy,  D.  26;  and  the 
recent  act  under  which  these  proceedings  are  said  to  be  the 
first  that  were  had,  makes  no  change  which  can  affect  the  ques- 
tion under  consideration.  By  the  seventy-eighth  section,  all 
transfers  of  property,  etc.,  made  more  than  two  months  before 
suing  out  of  the  commission  and  without  notice  of  the  act  of 
bankruptcy  are  declared  to  be  valid,  leaving  the  law  with  respect 
to  those  made  within  that  period  as  it  stood  before,  and  by 
necessary  impUcation  avoiding  aU  made  within  ttiat  period: 
Kennedy's  Bankrupt  Law.  The  act  of  bankruptcy  in  this  case 
was  committed  on  the  eighth  of  August,  1825,  and  although 
the  special  verdict  does  not  ascertain  the  day  on  which  the  com- 
mission was  issued,  it  was  prior  to  the  suing  out  of  the  attach- 
ments on  the  twenty-ninth  of  September  following,  and  the 
assignment  having  been  made  within  these  periods,  was  neceer 
sarily  within  two  months  of  the  suing  out  of  the  commission, 
and  was  therefore  void,  unless  it  was  to  be  regarded  as  in  aid 
of  the  bankrupt  laws,  the  consequences  of  which  have  been 
before  noticed.  Notwithstanding  the  difficulty  in  which  the 
question  has  been  involved,  and  the  apparently  conflicting  opin- 
ions which  have  been  entertained  in  relation  to  it,  I  think  I  may 
venture  safely  to  lay  it  down  as  well-settled  law,  that  the  pro- 
ceedings under  the  bankrupt  laws  of  England  transfer  to  the 
assignees  all  the  interest  which  the  bankrupt  had  in  the  prop- 
erty assigned,  whether  it  was  found  in  England,  or  in  this  or 
any  other  foreign  country.  In  support  of  this  position  it  mighty 
perhaps,  be  sufficient  to  rely  only  on  the  case  of  Topham  v. 
Chapman  [12  Am.  Dec.  627],  before  referred  to,  in  which,  upon 
a  review  of  most  of  the  cases,  it  is  conceded  to  the  extent  neces- 
sary for  the  purposes  of  this,  case,  and  in  which  my  brother 
Nott,  who  delivered  the  opinion  of  the  court,  comes  to  the  con- 
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elusion  that,  by  the  assignment,  all  the  goods  of  the  bankrupt, 
vbicunque  fuerint,  vest  immediately  in  the  assignees.  I  will 
add  to  this,  however,  another  case  of  more  recent  occurrence, 
and  which  has  also  a  strong  bearing  on  a  branch  of  this  case 
before  noticed.  In  Holmes  v.  Remsen,  20  Johns.  259  [11  Am. 
Dec.  269],  Mr.  Justice  Piatt,  after  a  very  laborious  and  learned 
investigation  of  the  doctrine,  and  all  the  cases  on  the  subject, 
reasons  himself  to  the  same  conclusion:  He  observes:  "  That 
the  true  principle  is  that  the  assignees  of  a  bankrupt  are  on  the 
same  and  no  better  footing  than  the  bankrupt  himself  in  regard 
to  foreign  debts.  They  take  subject  to  every  equity  and  sub- 
ject to  the  remedies  provided  by  the  laws  of  the  foreign  coun- 
try where  the  debts  are  due,  and  when  permitted  to  sue  in 
foreign  countries  it  is  not  as  assignees  having  an  interest,  but 
sa  representatives  of  the  bankrupt."  In  the  case  of  Hunter  y. 
Foits^  4  T.  B.  182,  the  doctrine  was  carried  so  far  that  a  cred- 
itor residing  in  England,  who  had  attached  the  money  of  a 
bankrupt  abroad,  was,  in  an  action  brought  against  him  on  his 
return  to  England,  held  to  be  liable  to.  the  assignees  as  for 
money  had  and  received  to  their  use. 

The  deductions  from  these  views  necessarily  lead  to  the  con- 
clusion that,  regarding  the  assignment  as  in  aid  of  the  bank- 
rupt laws  of  England,  it  can  have  no  effect  beyond  the  law 
itself,  and  that,  under  the  proceedings  in  bankruptcy,  the  legal 
right  in  the  property  vested  in  the  assignees,  as  between  them 
and  Crowder,  Clough  &  Co.,  by  relation  back  to  the  act  of 
bankruptcy;  so  that,  in  any  view  of  the  matter.  Case  took 
nothing  under  the  assignment,  and  led  the  court  to  the  adop- 
tion of  the  order  made  in  the  cause  at  the  last  term.  The  mo- 
tion is  granted,  and  leave  given  to  the  plaintiff  to  enter  up 
judgment  on  the  special  verdict. 

Judgment  reversed. 

Absionmemt  ukdek  Foreigk  Banxbctft  Law.— -See  on  this  subject,  Bird 
▼.  CarUat,  3  Am.  Dec.  433;  Datoes  v.  BoylsUm,  6  Id.  72;  MUne  v,  Moreton, 
Id.  466,  and  note;  Mitchell  v.  McMillan,  Id.  690;  Vanuxem  v.  HazleJiursta, 
7  Id.  582,  and  note;  Holmes  v.  Hemsen,  8  Id.  581,  and  note;  Bamseyr.  Hieuen' 
son,  12  Id.  468,  and  note;  Topham  v.  Chapman,  Id.  627.  As  to  a' voluntary 
assignment  under  the  bankrupt  law  of  a  sister  state:  IngraJtam  v.  Oeyer,  7 
Am.  Dec  132;  Mason  v.  Wash,  12  Id.  138. 

Pabtneb  cannot  Bind  his  Copartners  bt  Deed  without  special  author- 
ity under  seal:  Gerard  v.  Basse,  1  Am.  Dec,  226;  Williams  v.  Hodgson,  3 
Id.  663;  Skinner  v.  Dayton,  10  Id.  286;  Morgan  v.  Seott,  12  Id.  35,  and  note; 
Trimble  v.  Coons,  Id.  411.  But  it  was  held,  in  Straffin  v.  NeweU,  4  Am.  Dec. 
705,  that  in  the  usual  course  of  business  a  partner  may  affix  a  seal,  as  in  the 
of  a  charter  party. 
Am.  Dec.  Vol.  XVn— A9 
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PknroiiBB. — ^Hearsay  or  reputation  is  legal  evidence  ap<m  a  qaeation  of 
pedigree,  and  may  be  received  to  establish  descent  from  Indian  ances- 
tors, and,  consequently,  to  prove  a  right  to  freedom  baaed  on  snob 
descent. 

Dklarations  of  Deciasrd  MmfBKiM  of  a  family  are  admissible  to  prove 
relationship. 

Thb  Right  to  Freedom  is  a  right  of  a  public  nature;  and  common  reputa- 
tion regarding  the  status  of  the  person  whose  right  thereto  is  disputed, 
or  of  his  ancestors,  is  admissible  as  evidence  in  his  favor. 

The  Common  Refutation  which  is  competent  as  evidence  in  cases  of  cna* 
torn,  prescription,  etc.,  must  be  reputation  as  to  the  right,  privilege,  or 
franchise  claimed,  and  not  hearsay  as  to  any  particular  fact  from  which 
the  right  might  be  inferred. 

Decisions  of  the  Ck>i7RTS  of  a  State  or  Nation  interpreting  its  own 
statutes  will  not  be  questioned  elsewhere. 

Proof  of  a  Judgment  must  be  made  by  producing  the  best  evidence  <^ 
which  the  nature  of  the  case  admits.  For  this  purpose  hearsay  is  inad- 
missible. 

A  Judgment  between  other  parties  may  be  admitted  in  those  cases  where 
hearsay  evidence  of  the  facts  upon  which  the  judgment  is  grounded 
would  be  unobj  ectionable.  Therefore,  in  an  action  involving  the  plaintiff's 
right  to  freedom,  the  court  may  receive  in  evidence  the  record  of  a  judg- 
ment between  strangers  to  the  present  action,  establishing  the  right  to 
freedom  of  a  maternal  aunt  of  the  plaintiff. 


Phebe,  a  woman  of  color,  sued  Yaughan  in  an  action  of  tres- 
pass and  false  imprisonment,  to  which  he  pleaded  that  she  was 
liis  slave;  and  to  this  plea,  she  replied  by  denying  that  she  was 
a  slave  and  the  property  of  the  defendant  Yaughan.     The  issue 
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thus  formed  was  tried  before  a  jury,  who  found  for  the  plaintiff. 
On  the  verdict  of  this  jury,  judgment  was  entered  "  that  the 
plaintiff  recover  against  the  defendant  her  freedom,  and  her 
damages,  etc."  The  defendant  Vaughan  prosecuted  an  appeal 
in  the  nature  of  a  writ  of  error  to  the  supreme  court. 

At  the  trial  the  circuit  court  admitted  in  evidence  the  deposi- 
tions of  Seth  B.  Pool,  Martha  Jones,  and  Phebe  Tucker,  not- 
withstanding the  objection  interposed  by  the  defendant  to  the 
competency  of  all  of  Pool's  deposition,  and  so  much  of  the  de- 
positions of  the  other  witnesses  as  related  to  hearsay  and  in- 
formation from  others.  Pool's  evidence  as  set  out  in  his  deposi- 
tion was,  substantially,  as  follows:  That  he  had  known  the 
plaintiff,  Phebe,  for  fifty  years,  and  that  she  was  always  said  to 
be  of  Indian  extraction;  that  he  was  also  acquainted  with  her 
mother,  called  Beck,  who  was  also  always  reputed  to  be  an  In- 
dian, by  descent;  and  that  he  believed  she  was  the  daughter  of 
Moll,  the  property  of  William  Jones;  that  Beck  was  the  sister 
of  Tab,  the  property  of  Benjamin  Tucker;  that  Tab  had  always 
claimed  her  freedom,  and,  as  the  witness  believed,  had  got  her 
freedom  by  due  course  of  law;  that  Phebe  was  decended  from 
an  Indian  mother,  and  was  always  considered  free;  that  Tab, 
the  sister  of  Phebe's  mother,  had  recovered  her  freedom,  in  an 
action  brought  by  her  against  Benjamin  or  Littlebury  Tucker, 
in  consequence  of  her  descent  from  a  free  Indian  mother;  that 
he  had  often  been  told  that  Murene  was  the  grandmother  of 
Beck  and  Tab,  and  that  she,  Murene,  was  remarkably  old  and 
lived  about  among  her  grandchildren,  and  was  free  and  was 
always  reputed  to  be  an  Indian;  that  Murene  was  a  copper-color; 
that  Abner,  the  brother  of  Phebe,  sued,  as  he  was  informed  and 
believed,  Thomas  Hardeway  for  his  freedom  and  was  killed  by 
the  latter;  and  that  Phebe  had  often  solicited  him  to  assist  in 
procuring  her  freedom,  but  that  he  had  refused  because  he  was 
an  old  acquaintance  of  her  master.  The  portions  of  the  deposi- 
tions of  Martha  Jones  and  Phebe,  objected  to  by  the  defendant, 
were  in  their  general  nature  and  purport  similar  to  the  deposi- 
tion of  Pool;  but  in  addition  to  the  facts  stated  by  Pool,  they 
said  they  understood  Minor  and  several  other  relatives  of  Phebe 
had  obtained  their  freedom. 

The 'second  exception  on  the  part  of  the  defendant  Vaughan, 
showed  that  the  circuit  court,  against  his  objection,  admitted  in 
evidence  the  record  of  a  verdict  and  judgment  of  the  superior 
court  of  Prince  George  county,  Virginia,  in  the  suit  of  Ihb  el  al. 
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y.  IdUlAury  Tucber,  hj  which  Tab  reooTeied  her  freedom  on  the 
ground  that  she  had  descended  from  Indian  anceetrj. 

Bucks,  for  Yanghan,  the  plaintiff  in  error.  The  evidence  of 
Pool,  Mrs.  Jones,  and  Mrs.  Tucker  is  hearsay,  and  ought,  there- 
fore, to  have  been  rejected,  because  a  right  to  freedom  is  in 
general  susceptible  of  better  proof.  Hearsay  is  inadmissible  to 
prove  the  fact  of  a  pauper's  having  gained  a  residence :  King  v. 
Inhabitanls  of  EristoeU,  3  T.  R.  721;  or  the  birth-place  of  a 
bastard :  King  v.  InhabiUinls  of  Erilh,  8  East,  539;  or  to  establish 
any  specific  fact,  which,  in  its  nature,  is  capable  of  being  proved 
by  witnesses  who  testify  from  their  own  knowledge:  Mina  Queen, 
and  child  v.  Hepburn,  7  Cranch,  291;  Davis  v.  Wood,  1  Wheat. 
6.  The  depositions  ought  to  have  been  rejected  because  the 
witnesses  do  not  state  from  whom  their  information  was  derived: 
Whitlocke  v.  ^aJcer,  13  Yesey,  514;  Garland  v.  Browner,  18 
Johns.  37.  The  court  erred  in  permitting  the  witnesses  to  state 
that  they  had  heard  or  understood  that  other  of  Phebe's  rela- 
tives had  recovered  their  freedom  by  due  course  of  law;  the 
records  ought  to  have  been  produced.  But  the  records  could 
not  be  evidence  agaiost  Yaughan,  who  was  not  a  party  thereto: 
Chapman  v.  Chapman,  1  Munford,  398;  Davis  v.  Wood,  1 
Wheat.  6. 

W.  L.  Brown  and  F.  B.  Fogg,  contra.  This  case  must  be  de- 
cided in  accordance  with  the  law  of  Yirginia,  where  Phebe  was 
bom  and  raised.  Under  this  law,  the  burden  of  proof  (after 
Phebe  was  shown  to  have  descended  from  an  Indian  ancestry) 
was  upon  the  defendant  Yaughan,  to  show  that  her  ancestors 
were  brought  into  Yirginia  prior  to  1691,  and  after  1679:  1  Hen. 
&  Mun.  134.  The  evidence  received  in  the  circuit  court  is 
competent  in  Yirginia:  1  Wash.  123;  1  Hen.  &  Mun.  134;  2 
Id.  193.  These  decisions  would  be  followed  by  the  supreme 
court  of  the  United  States:  Guy  v.  Shelby,  11  Wheat.  The 
testimony  concerning  the  general  reputation  of  plaintiff  and 
her  ancestors  with  respect  to  their  right  to  freedom  was  compe- 
tent: Boss  V.  Cooly,  3  Johns.;  1  Stark.  Ev.  59.  The  record 
of  the  judgment  and  verdict  by  which  Tab  obtained  her  free- 
dom was  properly  received:  Barr  v.  Gratz,  4  Wheat.;  1  Stark. 
Ev.  213;  Carthew,  281;  PeagHm  v.  Isabel,  2  H.  &  M.      . 

Bucks,  in  reply.  The  rule  that  the  courts  of  one  state  should 
be  bound  by  a  decision  of  another  state,  is  confined  exclusively 
to  cases  where  the  courts  of  the  latter  state  have  pat  a  <6on8trao« 
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lion  upon  their  own  statutes,  or  have  decided  upon  rights  to 
real  property,  originating  under  their  laws. 

Bj  Court,  Cbabb,  J.  The  defendant  in  error  brought  suit 
against  the  plaintiff  in  error,  ia  trespass.  The  plaintiff  in  error 
pleaded  that  Phebe  was  a  slave  and  his  property.  Whether 
she  was  free  or  a  slave  was  the  question.  The  cause  was  tried 
before  a  circuit  judge  in  Sumner  County,  and  a  verdict  returned 
by  the  jury  for  Phebe.  A  judgment  was  entered  ''  that  the 
plaintiff  recover  against  the  defendant  her  freedom  and  the  dam- 
ages," etc.  Yaughan  prayed  an  appeal,  in  the  nature  of  a  writ 
of  error,  to  this  court. 

At  the  trial  Yaughan,  by  his  counsel,  objected  to  the  reading 
of  the  depositions  of  Seth  P.  Pool,  and  so  much  of  those  of 
Martha  Jones  and  Phebe  Tucker  as  related  to  hearsay  or  infor- 
mation from  others.  Phebe,  by  her  counsel,  offered  as  evi- 
dence a  record  of  proceedings  in  a  court  in  the  state  of  Yirginia, 
in  the  suit  of  Tab  and  others  against  Littlebury  Tucker,  com- 
menced in  1799,  and  ended  in  1812,  to  show  that  Tab  liad  a  ver- 
dict and  judgment  for  her  freedom.  Tab  was  proved  to  be  the 
maternal  aunt  of  Phebe.  Yaughan  objected  also  to  this  record, 
but  the  court  below  admitted  the  whole  of  the  depositions  and 
the  record  to  be  read,  to  which  Yaughan  excepted.  The  residue 
of  the  evidence  in  the  cause  is  not  set  out  in  the  bUl  of  excep- 
tions. 

Some  of  us  have  had  much  difficulty  in  coming  to  a  conclusion 
satisfactory  to  our  minds  as  to  some  of  the  points  made  in  the 
cause.  The  peculiar  value  of  the  right  claimed,  and  the  improb- 
ability of  such  a  right  being  successf:iilly  asserted  in  many  in- 
stances, except  by  such  evidence  as  that  which  has  been  resorted 
to  on  this  occasion,  on  the  one  hand,  and  on  the  other  the  want 
of  entire  coincidence  between  what  has  been  heretofore  done  by 
judicial  tribunals,  whose  decisions  are  precedents  for  this,  and 
what  we  are  now  asked  to  do,  added  to  the  imposing  character 
of  two  decisions,  both  of  which,  and  one  especially,  would  seem 
to  militate  against  the  introduction  of  the  evidence  received  in 
the  court  below,  have  been  the  causes  of  that  difficulty.  To 
the  arguments  made,  the  decided  cases  produced  on  both  sides 
and  some  others,  a  laborious  and  anxious  examination  has  been 
given.  It  only  remains  for  us  to  make  known  some  of  the  con- 
siderations that  have  influenced  us,  and  to  announce  the  result 
to  which  we  have  been  conducted  in  the  best  exercise  of  judg- 
ment of  which  we  are  capable.     We  shall  not  undertake  to  re- 
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mark  in  detail  upon  either  the  books  or  the  arguments  relied  on 
at  the  bar. 

What  the  circuit  court  said,  as  to  the  effect  of  the  eyidence,  or 
the  purposes  for  which  it  was  received,  or  wh»t  other  testimonj 
was  brought  forward  to  support  the  verdict,  does  not  appear. 
The  questions  are,  therefore,  simply  as  to  the  admissibility  of 
tbe  depositions,  and  the  verdict  and  judgment  for  any  legal  pur- 
pose. 

Let  the  first  question  be.  Did  the  court  below  err  by  admitting^ 
the  depositions  ? 

That  so  much  of  them  as  relates  to  pedigree  is  legal  evidence » 
was  admitted  by  the  counsel  for  Yaughan,  in  argument.  This 
is  certaioly  a  matter  of  long  standing,  such  as  those  where 
courts  '*  from  necessity,  and  on  account  of  the  great  difficulty 
of  proving  remote  facts  in  the  ordinary  manner  by  living  wit- 
nesses," have  been  in  the  habit  of  receiving  hearsay  and  reputa- 
tion as  to  pedigree.  And  I  suppose  the  proof  has  been  made  by 
the  best  procurable  witnesses,  taking  into  view  the  lapse  of 
time,  tbe  removal  of  the  plaintiff  below  into  this  from  another 
and  distant  government,  and  other  circumstances.  Such  proof 
is  generally  expected  from  the  members  of  the  family  whose 
genealogy  is  in  question,  or  others  who,  from  their  situation, 
would  be  likely  to  possess  the  requisite  knowledge.  A  brief 
examination  will  manifest  that  much  more  of  the  offered  evi- 
dence is  covered  by  the  established  rule  in  relation  to  pedi- 
gree than  the  counsel  for  Yaughan  seemed  to  suppose. 

Take  the  question  of  pedigree  to  be  simply  a  question  from 
what  ancestors  an  individual  derived  his  birth,  which  is  a  much 
more  confined  and  limited  sense  than  is  often  practically  ap- 
plied to  it.  Suppose  that  Phebe,  instead  of  alleging,  as  she 
does  in  this  case,  that  she  is  descended  from,  or,  in  the  lan- 
guage of  the  witness,  has  her  extraction  from  a  long  line  of 
Indian  ancestors,  had  assumed  the  position  that  she  was  de- 
scended from  a  maternal  great  grandmother  named  A.  B.,  could 
she  not  prove  this  by  hearsay  ox  reputation,  after  having  first 
established  the  freedom  of  A.  B.,  or  with  the  intention  of  after- 
wards establishing  it?  No  one  will  deny  that  she  could.  Why 
can  she  not,  with  equal  propriety,  show  in  the  same  manner 
that  she  is  maternally  descended  from  the  Indians  of  America, 
after  having  first  shown,  or  intending  otherwise  to  demonstrate, 
that  those  Indians  were  either  all  free,  or  that  they  were  at 
least  prima  facie  to  be  presumed  free  ?  It  may  be  here  remarked 
that  if  Phebe  be  shown  to  be  descended  from  Indian  ancestors 
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in  the  maternal  line,  all  doubt  will  cease  as  to  her  being  at  least 
prima  facie  free.  Had  the  residence  of  her  ancestors  always 
been  in  this  state,  we  apprehend  the  fact  of  such  descent  would 
be  conclusive  evidence  of  her  freedom.  But  her  ancestors 
came,  or  were  brought,  into  Virginia,  and  the  plaintiff  below 
lived  in  that  government  until  she  was,  some  jears  since, 
brought  here.  The  court  of  appeals  of  that  state,  who  must  be 
presumed  to  have  construed  their  own  statutes  aright,  say, 
Eudgina  v.  Wrights,  1  Hen.  &  Mun.  139,  that  the  act  of  assem- 
bly of  Virginia,  of  1691,  repealed  the  acts  of  1679  and  1682. 
And  we  heartily  concur  with  them  in  the  opinion  that,  although 
an  Indian  taken  into  Virginia  between  1679  and  1691  might  be 
a  slave,  yet  "  all  American  Indians,  and  their  descendants,  are 
prima  facie  free,  and  that  where  the  fact  of  their  nativity  and 
descent,  in  a  maternal  line,  is  satisfactorily  established,  the 
burden  of  proof  thereafter  lies  upon  the  party  claiming  to  hold 
them  as  slaves." 

Let  us  return  to  the  doctrine  of  hearsay  evidence  in  cases  of 
pedigree: 

Hearsay,  or  reputation,  under  the  rule  with  regard  to  pedi- 
gree, is  not  confined  to  the  fact  of  descent  from  a  specified  an- 
cestor or  a  tribe  or  nation  of  ancestors.  It  may  be  received  to 
show  the  truth  of  another  fact  from  which  such  descent  can  be 
reasonably  inferred.  '*  Thus/'  says  a  popular  writer  on  evi- 
dence, Phill.  Ev.  168,  "  declarations  of  deceased  members  of 
the  family  are  admissible  evidence  to  prove  relationship;  as 
who  was  a  person's  grandfather,  or  whom  he  married,  or  how 
many  children  he  had,  or  as  to  the  time  of  a  marriage,  or  of 
the  birth  of  a  child,  and  the  like,  of  which  it  cannot  be  reason- 
ably presumed  that  better  evidence  is  to  be  procured:"  See 
Bui.  N.  P.  294;  3  Starkie's  Evidence,  1113,  and  the  reported 
cases  cited  at  the  bar.  From  this  examination  it  appears  to  us 
clear  that  the  circuit  court  did  not  err  in  admitting  those  parts  of 
the  depositions  which  speak  of  any  of  the  persons  whose  gene- 
alogy is  in  question,  having  been  called  of  Indian  extraction, 
"  called  of  Indian  descent,"  etc.,  which  is  tantamount  to  say- 
ing they  were  commonly  reputed  to  be  descended  from  the 
Indians,  etc.  So,  also,  that  the  court  did  not  err  in  receiving 
the  hearsay  as  to  Murene  being  reputed  an  Indian,  etc. 

But  these  depositions  contain  statements  of  the  common 
reputation,  in  the  state  of  Virginia,  that  some  of  the  persons 
whose  freedom  was  in  question  were  free.  And  hence  arises 
the  most  difficult  and  embarrassing  question:  whether,  when 
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it  becomes  necessaiy  to  inquire  into  occurrences  of  a  remote 
period,  common  reputation  is  admissible  to  prove  the  right  to 
freedom  ? 

From  the  nature  of  the  remedy  provided,  and  for  a  long  time 
sanctioned  for  the  enforcement  of  the  right  of  freedom,  there 
must  necessarily  often  be  inquiries  into  the  transactions  of  re- 
mote periods.  This  remedy,  as  is  well  known,  is  the  action  of 
trespass.  Whenever  necessary  to  bring  suit,  there  has,  of  course, 
been  a  continuation  of  the  trespass  up  to  the  time,  or  near  the 
time,  of  commencing  it.  The  act  of  limitations  would  conse- 
quently be  no  bar.  Hence  results  the  necessity  of  often  intro- 
ducing proof  of  a  kind  that  would  be  unusual  and  unnecessary  in 
ordinary  cases.  And  partly  from  this  cause,  this  case  is  assimi- 
lated to  cases  which  have  been  allowed  an  exemption  from  the 
strict  rule  prohibiting  all  sorts  of  hearsay  evidence.  It  may  be 
added,  without  our  intending  to  give  an  opinion  either  way  as 
to  the  correctness  of  the  position,  that  very  respectable  judges 
have  maintained  the  broad  position,  without  allusion  to  the 
form  of  action,  that  length  of  time  does  not  bar  the  right  of 
freedom  in  the  same  way,  and  to  the  same  extent,  as  in  other 
cases:  See  Judge  Boane's  opinion  in  Hudgins  v.  Wrights^  ubi 
supra. 

How  is  an  individual  in  this  country,  who  is  unfortunate 
enough  to  have  a  woolly  head  and  a  colored  skin,  to  prove  that 
he  is  free?  Not  being  white,  nor  copper-colored,  nor  having 
straight  hair  and  a  prominent  nose,  the  presumption  probably 
is  that  he  is  a  slave:  See  Hudgins  v.  WrightSy  ubi  supra.  Con- 
traty  to  the  general  rule,  he  who  is  charged  with  having  tres- 
passed upon  his  person  pleads  an  affirmative  plea,  and  yet  need 
not  prove  it.  He  says,  in  justification  of  his  trespass,  that  the 
plaintiff  is  a  slave,  and  yet  on  that  plaintiff  is  devolved  theo^iu^ 
probandi  to  show  himself  a  free  man.  How  is  he  to  show  it  ? 
He  may,  perhaps,  procure  testimony  that  he,  or  some  ancestor^ 
was  for  some  time  in  the  enjoyment  of  freedom;  that  he  has 
acted  as  a  freeman ;  that  he  has  been  received  as  a  freeman  in 
society;  and  very  soon  will  find  himself  under  the  necessity, 
increasing  in  proportion  to  the  distance  he  has  to  travel  into 
time  past,  for  want  of  other  evidence,  to  use  hearsay,  that  he, 
or  his  ancestor,  was  commonly  called  a  freeman,  or  commonly 
reputed  a  freeman,  or,  in  other  words,  evidence  of  common 
reputation.  And  why  should  he  not  ?  Is  it  a  concern  of  so 
little  moment  that  the  law,  in  its  benignity,  ought  to  refuse 
those  aids  for  its  support  and  protection  that  have  been  so  ex* 
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uberantly  extended  in  analogous  eases?  Is  it  of  less  import* 
ance  than  the  right  of  digging  stone  upon  the  waste  of  the  lord 
of  a  manor?  Moorwood  v.  Wood,  14  East,  327.*  Or  the  right 
of  the  lord  to  take  coals  from  under  the  lands  of  those  holding 
under  him?  Barnes  y.  Maioson,  1  Mau.  &  Sel.  77.  Or  a  right 
to  have  a  sheep  walk  over  a  piece  of  land?  3  Stark.  Et.  1209. 
Or  a  right  of  way  over  a  piece  of  land  ?  Bui.  N.  P.  295.  Or  to 
a  modus  by  which  sixpence  an  acre  should  be  paid  ia  lieu  of 
small  tithes?  Harwood  v.  Sims,  Wight's  Ex.  Bep.  112.  These 
are  a  few  out  of  many  cases. 

But  it  is  said  these  rights,  franchises,  etc.,  which  in  England 
are  permitted  to  be  established  by  common  reputation,  or  hear- 
say of  common  reputation,  are  or  savor  of  a  public  character; 
and,  therefore,  the  public,  where  this  reputation  is  to  be 
formed,  will  be  more  apt  to  possess  a  knowledge  of  their  exist- 
ence, etc.  We  put  it  to  the  candid  and  the  enlightened, whether 
the  right  to  freedom  has  not  in  this  respect  very  much  the  ad- 
vantage over  many  of  those  rights  where  such  evidence  is  every 
day  received  in  the  English  courts  ?  Indeed,  it  is  no  light  mat- 
ter to  be  a  freeman  of  these  United  States.  Freedom  in  this 
country  is  not  a  mere  name — a  cheat  with  which  the  few  gull 
the  many.  It  is  something  substantial.  It  embraces  within  its 
comprehensive  grasp  all  the  useful  rights  of  man;  and  it  makes 
itself  manifest  by  many  privileges,  immunities,  and  exterual 
public  acts.  It  is  not  confined  in  its  operations  to  privacy,  or 
to  the  domestic  circle.  It  walks  abroad  in  its  operations,  trans- 
fers its  possessor,  even  if  he  be  black,  or  mulatto,  or  copper- 
colored,  from  the  kitchen  and  the  cotton-field  to  the  court-house 
and  the  election  ground,  makes  him  talk  of  magna  charta  and 
the  constitution,  in  some  states  renders  him  a  politician,  brings 
him  acquainted  with  the  leading  citizens,  busies  him  in  the  po- 
litical canvass  for  office,  takes  him  to  the  ballot-box,  and,  above 
all,  secures  to  him  the  enviable  and  inestimable  privilege  of 
trial  by  jury.  Can  it  be  said  that  there  is  nothing  of  a  public 
nature  in  a  right  that  thus,  from  its  necessary  operation,  places 
a  man  in  many  respects  on  an  equality  with  the  richest,  and  the 
greatest,  and  the  best  in  the  land,  and  brings  him  into  contact 
with  the  whole  community  ?  Can  it  be  said  that  common  repu- 
tation is  no  evidence  of  a  right  producing  so  many  effects  rela- 
tive in  their  character  to  that  very  society  where  the  common 
xmderstanding,  report  or  reputation  is  required  to  exist  ?  Can 
it  be  said  that  the  community  or  neighborhood,  as  the  case  may 

1.  Mortwood  Y.  Wood,  U  EMt,  837. 
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be,  the  ''  public  "  around  a  man,  will  too  readily  give  credence 
to  a  claim  by  which  the  individual  who  makes -it  obtains  among 
themselves  so  high  a  comparative  elevation  ?  If  those  around 
him  have  interest  or  prejudice,  they  will  usually  be  against  his 
claim.  It  is  difficult  to  suppose  a  case  where  common  reputa- 
tion would  concede  to  a  man  the  right  to  freedom,  if  his  right 
were  a  groundless  one.  If  such  a  case  be  imagined,  it  will 
most  probably  be  an  extreme  one;  and  we  must  bear  in  mind, 
that  when  the  evidence  we  are  speaking  of  is  received,  it  i»not 
regarded  as  conclusive.  It  is  to  be  weighed,  encountered,  and 
compared  with  other  evidence,  and  idtimately  to  have  no  more 
effect  than,  after  a  full  examination,  the  juxy  shall  be  disposed 
to  give  it.  I  can  not  see  how  dangerous  consequences  are 
likely  to  result  from  its  admission. 

Slavery,  in  our  sense  of  the  word,  is  not  known  in  England. 
Such  a  right  of  franchise,  therefore,  as  an  exemption  from  slav- 
ery existing  around  them,  has  no  place  there,  and  rules  with 
regard  to  it  are  unknown  to  their  code.  The  right  to  freedom 
in  this  relation,  as  well  as  the  mode  of  proceeding  for  its  asser- 
tion, is  of  American  growth.  Courts  can  not  be  expected  to 
shut  their  eyes  on  thi?  important  circumstance. 

Let  not  the  gentlemen  object  that  prescriptive  rights  are  re- 
garded as  null  in  England,  or,  at  farthest,  not  more  than  prima 
facie  gocd,  unless  they  have  had  existence,  time  whereof  mem- 
ory of  man  is  not  to  the  contrary,  and  unless  the  claimant  can 
bring  himself  within  the  strict  rule  as  to  recent  enjoyment;  and 
that,  therefore,  we  ought  not  to  liken  the  right  of  freedom  to 
them,  as  we  can  not  preserve  the  parallel  throughout.  We 
must  ask  them  to  recoUcict  that  we  are  not  relying  on  cases  as 
to  prescription,  etc.,  as  precedents  in  this  cause,  but  that  we 
are  endeavoring,  by  analogy,  to  ascertain  what  is  the  rule  in  a 
new  case,  in  a  new  sort  of  action,  as  to  a  new  sort  of  right. 
NuUum  simile  est  idem,  or  in  the  language  of  the  supreme  court 
of  the  United  States,  in  the  case  of  Nichols  and  Webb,  we  are  en- 
deavoring to  ''  adapt  the  rule  of  evidence  to  the  actual  condi- 
tion of  men,"  believing  that  in  this  sense  it  must  "  expand  ac* 
cording  to  the  exigencies  of  society." 

Common  reputation  may  be  proved  in  cases  of  custom,  pre* 
scription,  etc.  It  must  be  reputation  as  to  the  right,  privilege, 
franchise,  etc.,  claimed,  and  not  hearsay  evidence  as  to  any 
particular  fact  from  which  the  right,  etc.,  might  be  inferred; 
contrary  to  what  is  certainly  the  rule  in  cases  of  pedigree  and 
boundary.     They  stand  in  this  respect  upon  different  grounds: 
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Peake's  Ev.  13;  as  in  cases  of  the  former  kind,  hi.  //  been  said, 
BO  I  would  say  in  the  instance  before  us,  you  *  .w  y  proye  the 
right  to  freedom  by  common  reputation  as  to  F/i'?  oxistence  of 
the  general  right.  But  you  may  not  introduce  any  evidence  of 
hearsay,  or  reputation,  as  to  any  particular  faoL  The  right  to 
freedom  is  belieyed  not  to  be  a  particular  fact  in  the  sense  in 
which  the  latter  expression  is  used  in  the  booku.  It  consists  in 
the  exercise  and  enjoyment  of  multifarious  exemptiont,  privi- 
leges, and  rights.  In  its  exercise  and  enjoyment  it  piToduces 
many  particular  facts. 

So  far  as  the  cases  produced  in  Cranch  and  Wbbaton  vary 
from  the  above  principle,  if  they  do  so,  they  have  not  the  ap- 
probation of  our  judgments;  and  we  must  dissent  from  them. 

The  cases  cited  from  Washington,  and  Hening  and  Mun- 
ford's  reports,  go  strongly  to  support  the  view  we  have  taken 
of  the  subject;  and  we  concur  with  the  reasoning  of  the  court 
in  those  cases. 

While,  however,  we  place  much  reliance  on  the  cases  decided 
in  Virginia,  we  are  by  no  means  prepared  to  subscribe  to  the 
correctness  of  the  doctrine  urged  with  earnestness  on  the  part 
of  the  defendants  in  error;  that  the  decision  of  the  courts  of 
Virginia,  as  they  are  binding,  and  demonstrate  what  the  law  is 
there,  must  be  binding  here  also,  this  right  to  freedom  having 
had  its  origin  in  that  state,  and  the  plaintiff  below  having  had 
her  domicile  residence  there  until  lately.  Counsel  say  she 
would  be  declared  free  there,  and  therefore  should  be  free  here. 

It  is  apprehended  that  this  would  be  carrying  the  doctrine 
of  comity  between  the  judicial  tribunals  of  independent  states 
and  empires  farther  than  it  has  ever  yet  been  extended  under 
the  influence  of  the  rules  of  international  law,  or  the  peculiar 
provisions  of  our  federal  constitution.  True  it  is  that  the  de- 
cisions of  the  Virginia  courts,  as  to  the  proper  construction  of 
their  own  statutes,  would  be  unquestioned  by  any  tribunal  in 
any  other  governments:  Elmendorf  v.  Zfayfor,  10  Wheat.  159; 
6  Id.  119;  5  Cranch,  230;  4  Id.  428. 

And  so  it  would  be  as  to  their  decisions  with  regard  to  real 
property  situated  there;  the  universal  rule  being  that  courts 
are  to  be  governed,  as  to  that  sort  of  property,  by  the  lex  loci 
rei  sUoB :  Vattel's  L.  of  N.  and  N.  b.  2,  ch.  8,  sees.  103, 110;  10 
Wheat.  192,  468;  7  Cranch,  115. 

It  is  equally  true,  and  very  notorious  too,  that  contracts  are 
generally  to  be  understood  and  given  effect  to  agreeably  to  the 
law  of  the  country  where  made. 
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But  is  it  conceiyed  that  the  question  here  is  not  within  the 
governance  of  any  one  of  the  foregoing  principles?  To  say  that 
Phebe  was  free  in  Virginia  is  begging  the  question.  They  cer- 
tainly have  no  statute  which  pronounces  her  free.  Whether 
free  or  not,  would  depend  upon  the  finding  of  a  jury  as  to  the 
fact  of  freedom.  The  difficulty  is  as  to  what  is  the  true  mode 
of  ascertaining  facts  of  a  certain  character.  And  that  is  to  be 
determined  by  the  rules  of  common  law  modified  and  applied 
to  the  actual  condition  of  men  and  things  in  this  country.  On 
such  a  subject  courts  in  Virginia  judge  for  themselves.  And 
courts  here  are  bound  to  exercise  and  pronounce  their  own 
judgment. 

There  is  another  point  of  view  in  which  to  place  this  subject. 
No  doubt  the  most  of  the  proof  in  controversy  is  admissible  to 
show  pedigree.  Is  not  the  whole  of  it  ?  When  you  offer  evi- 
dence of  reputation  as  to  whether  a  person  at  a  remote  period 
was  free,  are  you  not  endeavoring  to  show  that  he  was  descended 
from  free  ancestors?  Are  you  not  showing  his  descent?  Are 
you  not  proving  pedigree?  At  all  events,  the  necessity  for  the 
evidence  being  equal,  is  not  the  principle  the  same,  requiring 
its  introduction  in  both  instances? 

So  far,  then,  as  the  depositions  have  allusion  to  pedigree  or 
common  reputation  as  to  freedom,  we  believe  them  to  be  com- 
petent evidence.  But  they  contain  some  statements  which  are 
not  considered  admissible ;  and  in  receiving  which,  we  think, 
the  court  erred.  We  allude  to  the  evidence  of  several  of  the 
family  having  recovered  their  freedom  by  due  course  of  law, 
etc.  This  ought  to'  have  been  rejected.  It  would  have  been 
better  proved  by  the  records  themselves.  And  it  is  a  maxim  of 
the  law  of  evidence,  as  true  as  it  is  trite,  that  the  best  evidence 
which  the  nature  of  the  case  admits  shall  be  produced.  What 
is  said  respecting  Tab's  cane,  was  properly  recorded,  because 
the  record  in  her  case  was  produced. 

But  there  is  a  remaining  question,  Did  the  court  err  by  re- 
ceiving the  verdict  and  judgment  in  the  suit  of  Ihb  and  oiher» 
V.  Tucker  f  That  was  a  suit  by  Tab  for  her  freedom.  She  ob- 
tained a  judgment  in  her  favor  on  the  ground  that  she  was 
descended  from  Indian  ancestors,  as  appears  from  the  record. 
Tab  was  the  maternal  sister  of  Beck,  who  was  the  mother  of 
Phebe.  We  think  that  hearsay  evidence  that  the  maternal 
sister  of  one  of  Phebe's  ancestors  was  always  reputed  to  have 
been  descended  from  Indian  ancestors,  or  that  she  was  reputed 
to  be  free,  as  having  been  descended  from  Indian  ancestors, 
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would  be  some  evidence  in  a  case  of  pedigree  to  show  that 
Phebe  also  was  descended  from  the  same.  And,  therefore,  we 
consider  the  solemn  verdict  of  a  jury,  upon  proof  produced  to 
them  many  years  ago,  and  with  the  judgment  of  the  court  upon 
it,  full  as  good  evidence,  to  say  the  least  of  it,  of  what  was  con- 
sidered the  truth  in  those  days. 

We  do  not  consider  the  question  as  to  the  introduction,  for 
any  purpose,  of  verdicts  between  others  than  parties  and  privies, 
as  involved  in  the  determination  of  this  case  in  any  manner 
whatever.  Nor  is  any  opinion  given  as  to  the  admissibility  of 
judgments,  except  in  the  single  case  of  a  verdict  and  judgment 
offered  as  hearsay  evidence  in  a  case  of  pedigree,  as  in  the  case 
before  us.  Such  a  verdict  and  judgment  was  held  to  be  admis- 
sible by  the  court  of  appeals  in  Virginia,  in  Fegram  v.  Inabell^ 
2  Hen.  and  Mun.  193,  and  we  believe  properly. 

Upon  the  whole,  we  are  all  of  the  opinion  that  the  following 
judgment  and  directions  be  entered  in  this  cause:  reverse  the 
judgment  and  remand  to  the  circuit  court  for  a  new  trial,  and  to 
reject  the  following  words  in  Pool's  deposition,  "and  that  Abuer, 
the  brother  of  Phebe,  the  plaintiff,  sued,  as  he  is  informed 
and  believes,  said  Thomas  Hardeway  and  was  killed  by  him;" 
and  to  reject  the  following  words  in  Martha  Jones'  deposition: 
*'  deponent  believes  all  Phebe's  relations  in  those  parts  have  also 
obtained  theirs,  on  the  plea  of  their  being  descended  from  an 
Indian  ancestor.  Has  also  understood  that  one  of  the  same 
family  named  Minor,  and  several  others,  have  since  got  free,  as 
will  appear  of  record;"  and  to  reject  the  following  words  in 
Phebe  Tucker's  deposition:  "deponent  believes  all  Phebe's  re- 
lations in  those  parts  got  their  freedom  on  the  plea  of  their  be- 
ing descended  from  an  Indian  ancestor — always  understood  that 
Molly  Moore  had  one  of  the  family  by  the  name  of  Minor,  and 
several  others,  all  of  whom  have  obtained  their  freedom  upon 
the  same  plea."  And  to  admit  the  residue  of  said  depositions, 
and  also  the  verdict  and  judgment,  with  the  proceedings 
upon  which  they  were  founded,  in  evidence  to  the  jury. 

Judgment  reversed. 

Hkab&^t  EvinicNGE  18  adaiiBsible  to  prove  relationship,  bat  the  same  mast 
come  from  a  deceased  member  of  the  family,  and  be  free  from  the  presnmp- 
tion  of  interest  or  bias,  and  the  name  of  the  person  making  the  declaration 
must  be  given  by  the  witness:  Chapman  v.  Chapman,  7  Am.  Dec.  277;  the 
fact  desired  to  be  proved  moat  also  be  ancient,  and  it  mnst  appear  that  no 
better  evidence  is  attainable:  Bimei/  v.  Hann^  13  Am.  Dec  167;  see  David 
V.  SiUig,  14  Am.  Dec  179.     . 
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Febbiss   V.  HaBAHFiA. 

Warbamtt  or  Title. — ^To  maintain  an  action  of  covenant  upon  a  warzaatjr 
of  title,  it  mast  appear  that  the  warrantee  has  been  evicted,  by  elder  and 
better  title,  prior  to  the  commencement  of  the  action. 

BvionoN,  What  is. — ^A  judgment  in  ejectment,  against  a  warrantee,  with- 
out an  actoal  ouster  by  a  writ  of  possoBBion,  or  a  yielding  up  of  poMOs 
sion  by  the  warrantee,  is  not  a  sufficient  eviction  to  enable  the  latter  to 
maintain  an  action  upon  the  warranty  of  title;  there  must  be  an  actual 
dispossession. 

CoYBNANT,  brought  by  Harshea  against  Fenifis,  upon  a  war- 
ranty of  title  to  land.  Ferrias  conveyed  to  Harahea  a  tract  of 
land  in  Kentucky,  by  deed,  containing  the  usual  covenants  to 
warrant  and  defend  the  title  against  the  claim  of  all  persona 
whatsoever.  Harshea  went  into  possession  under  the  deed,  and 
subsequently,  in  an  action  of  ejectment  against  him,  the  heir? 
of  one  Barnett  recovered  judgment  for  the  possession  of  the 
land  sold  to  him  by  Ferriss.  A  vmt  of  habere  facias  possessionem 
was  issued  on  the  judgment,  but  at  the  time  this  suit  was 
brought  it  had  not  been  executed,  and  Harshea  had  not  been 
dispossessed.  The  court  instructed  the  jury  that  the  judgment 
against  Harshea,  and  the  award  of  the  writ  of  possession  in  the 
action  of  Bamett's  heirs  against  him,  without  any  actual  evic- 
tion, was  a  breach  of  the  covenant  of  warranty  contained  in  the 
deed  from  Ferriss  to  Harshea,  and  that  this  action  having  been 
commenced  before  the  plaintiff  was  turned  out  of  possession  of 
the  land  was  no  objection  to  his  recovery.  Verdict  for  plaintiff. 
Motion  for  a  new  trial  on  exception  to  the  charge  to  the  jury. 

Thompson  and  O,  M.  Fogg,  for  the  plaintiff  in  error.  1.  In 
actions  of  covenant  upon  a  warranty  of  title  of  lands,  it  ia 
necessary  to  aver  in  the  declaration,  and  prove  upon  the  trial, 
an  eviction,  by  paramount  title  in  a  third  person,  not  deriving 
title  from  plaintiff  himself:  Foster  v.  Pierson,  4  T.  B.  617; 
Oreenby  v.  Kdlog,  2  Johns.  1;  Keni  v.  Welch,  7  Id.  258  [5  Am. 
Dec.  266];  Cruicher  v.  Stump,  5  Hayw.  100;  2.  An  eviction  ia 
the  actual  dispossession  of  the  tenant  by  vmt  of  possession,  or 
it  may  take  place  by  the  delivery  up  of  the  premises  to  the  per- 
son having  the  outstanding  title:  JSdmiUon  v.  CtiUs,  4  Mass. 
349  [3  Am.  Dec.  222]. 

J.  P.  Clarke  and  O,  8.  Yerger,  conlra.  There  is  no  breach  of 
a  covenant  of  warranty  until  ah  eviction  by  paramount  title; 
but  the  eviction,  to  constitute  a  breach  of  this  covenant,  does 
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not  mean  an  actual  turning  out  of  possession;  it  means  nothing 
more  than  a  deprivation  of  right,  a  damage  or  loss,  by  the  sen- 
tence or  judgment  of  a  court:  1  Co.  Lit.,  sec.  145;  3  Id.  note 
315;  EamiUcm  v.  GuUs,  4  Mass.  349  [3  Am.  Dec.  222];  Hunt  y. 
Cope^  Cowp.  242;  Lowlher  t.  CommonwedUh,  1  Hen.  &  M.  201; 
Watson  y.  Kennedy,  1  Marsh.  389;  Badclif  y.  Ship,  Hard.  292. 

By  Court,  Whtts,  J.  This  record  presents  to  the  court  for 
determination  the  single  question,  "  Whether  a  judgment  in 
ejectment  against  the  warrantee,  without  actual  ouster  by  writ 
of  possession,  or  yielding  up  of  possession  by  the  warrantee,  ia 
sufficient  proof  of  an  action  to  maintain  an  action  upon  the 
warranty. 

It  is  argued  for  Harshea,  the  defendant  in  error,  that  eviction 
of  the  warrantee,  and  a  judgment  in  ejectment  against  him,  are- 
in  principle  the  same;  for  that  the  execution  follows  the  judg* 
ment,  and  can  not  be  resisted;  and  therefore  the  record  of  re-- 
covery  by  judgment  alone  is  sufficient  evidence  of  an  eviction. 
And  it  is  further  argued,  that  if  an  actual  dispossession  is  neces- 
sary in  law  to  constitate  an  eviction,  it  is  not  necessary  that  it 
should  take  place  before  the  commencement  of  the  sait  by  the 
warrantee.  That  this  is  to  be  collected  from  the  ancient  writ 
of  warrarUia  chartas,  which  was  the  remedy  by  the  common  law 
on  a  real  covenant  of  warranty;  and  7  Bacon's  Abr.  239,  240,  is- 
cited,  and  relied  upon  to  show  this;  where  it  is  said,  "  likewise 
the  warrantee,  or  his  heirs,  may  at  any  time  before  they  are  im- 
pleaded for  the  land,  bring  a  warrarUia  chartas  upon  the  war- 
ranty in  the  deed  against  the  warrantor,  or  his  heirs,  and 
thereby  all  the  lands  of  the  warrantee  shall  be  bound  and 
charged  with  the  warranty,  into  whose  hands  soever  it  goea 
afterwards.  So,  if  the  lands  warranted  be  afterwards  recov- 
ered from  the  warrantee,  he  shall  have  so  much  land  over  again 
of  the  other  land  of  the  warrantor." 

This  authority  does  not  support  the  position  for  which  it  waa 
introduced. 

It  is  to  be  observed  that  the  warrantia  chariw  is  twofold  in 
its  object;  and,  as  Chief  Justice  Hobart  says  in  his  Reports,  21, 
it  is  either  provisional  or  remedial.  **  In  the  first,  it  is  of  fear 
and  provision,  for  the  purpose  of  fixing  the  warranty  and  bind- 
ing the  possession  (or  land)  of  the  warrantor."  In  the  second » 
or  remedial,  it  is  resorted  to  where  a  loss  has  been  already  sus< 
tained,  and  to  be  recompensed  by  value. 

In  the  first  case,  it  may  be  brought  by  the  warrantee,  at  any 
ijue  after  the  warranty  is  entered  into,  and  before  eviction;  and 
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this  was  admitted,  as  Hobart  says,  of  fear  and  provision;  it  was 
for  the  benefit  of  the  warrantee  to  fix  the  time  the  writ  is 
brought^  into  whose  hands  soever  they  may  afterwards  come, 
and  thus  render  them  liable  to  the  loss  that  may  be  at  a  future 
day  sustained  by  the  warrantee,  upon  the  eviction  of  elder  and 
better  title  to  the  land  warranted. 

Such  was  the  object  and  effect  of  the  judgment  of  warranty; 
upon  which,  and  the  after  conviction  of  the  warrantee,  he  could, 
have  an  habere  facias  ad  valentiam;  but  this  last  never  could  be 
had  until  after  eviction,  or  loss  sustained;  then,  and  not  till 
then,  could  the  warrantee  have  recompense  for  that  loss;  or,  as 
Hobart  lays  it  down,  it  shall  bind  the  land  from  the  teste  of  the 
warraniia  chartas,  though  he  can  not  have  execution  until  he 
sustains  loss:  Hobart,  22,23;  5  Comyns'  Digest,  811;  F.  N.  B. 
135  D.;  2  Mass.  433. 

Thus,  by  reference  to  the  ancient  real  action  of  toarrantia 
charlas,  we  see  that  the  warrantee,  to  have  recompense,  must 
have  previously  sustained  loss.  So  in  the  present  personal 
action  of  covenant  broken  upon  the  warranty,  which  has 
been  substituted  for  the  voucher  and  warraniia  chartas,  the 
courts  have  preserved  the  same  analogy,  and  required  the  war- 
rantee to  show  a  loss  actually  sustained  to  entitle  him  to  recom- 
pense in  damages. 

In  Gore  v.  Brazier,  3  Mass.  544,  545  [3  Am.  Dec.  182],  Chief 
Justice  Parsons,  speaking  on  this  subject,  says:  ''  It  is  certain 
that  before  the  emigration  of  our  ancestors,  the  tenant,  on  being 
lawfully  evicted  by  a  title  paramount,  might  maintain  a  per- 
sonal action  of  covenant  broken,  on  a  real  covenant  of  warranty;' 
and  1  Brownlow,  21,  2;  2  Id.  164,  165,  are  cited  by  him;  to 
which  may  be  added  Hobart,  22,  where  Chief  Justice  Parsons 
says:  ''  A  warranty,  of  itself  real,  may  be  used  as  a  covenant  to 
recover  damages."  Chief  Justice  Parsons  further  says:  "This 
remedy  was  adopted  by  our  ancestors  as  early  as  remedies  for 
evictions  of  land  sold  with  warranty  were  necessary;  and  in  a 
personal  action  of  covenant,  it  is  a  general  rule  of  law,  that 
such  pecuniary  damages  be  recovered  as  shall  be  an  adequate 
compensation  for  the  injury  sustained  by  the  breach  of  the 
warranty."  And  in  the  case  of  Martin  v.  Hobbs,  2  Mass.  438  [3 
Am.  Dec.  61],  the  same  able  judge  says,  ''  that  at  common  law, 
the  tenant,  after  he  had  lost  his  land,  might  bring  a  personal 
action  of  covenant  on  the  covenant  to  warrant  and  defend,  and 
recover  a  satisfaction  in  damages;  but  he  must  assign  a  breach 
of  the  covenant,  an  ouster  by  title  paramount.'' 
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These  authorities,  and  there  are  many  others  to  the  same 
effect,  prove  the  strict  analogy  between  the  real  action  of  war- 
ranty of  charters  in  its  remedial  effect,  and  the  personal  action 
of  a  covenant  broken,  on  a  covenant  in  a  deed  to  warrant  and 
defend.  That  in  the  warrantia  char  tee,  although  in  its  pro- 
visional effect  the  writ  was  brought  by  the  warrantee  hanging 
the  plea  (as  it  is  called),  or  while  he  is  tenant  of  the  land  war- 
ranted, and  the  judgment  therein  binds  the  lands  of  the  war- 
rantor; yet  it  is  only  provisionally  that  he  is  evicted  or  sustains 
loss;  and  that  the  eviction  of  the  warrantee  must  take  place  before 
he  can  have  an  habere  facias  ad  vaJeniiam.  So,  in  like  manner, 
in  its  substitute,  the  personal  action  of  covenant  broken,  there 
must  be  an  eviction  or  loss  sustained  by  the  warrantee  before 
he  can  recover  damages  for  that  loss.  The  eviction  is  the 
breach;  it  must  have  been  consummated  before  the  action 
brought,  to  give  cause  of  action,  and  must  be  so  proved  to  sup- 
port the  action.  See  above  cases  cited;  also,  7  Bac.  Abr.  238, 
239,  note;  3  T.  B.  186;  Douglas,  112  notes;  Kent  v.  Welch,  7 
Johns.  259  [5  Am.  Dec.  266]. 

Other  books  are  referred  to  to  show  that  the  judgment  in  eject- 
ment in  this  case  is  an  eviction,  or  equivalent  to  an  eviction :  2 
Jacob's  Law  Diet.  444,  is  relied  on,  giving  the  technical  defini- 
tion of  the  word  eviction.  He  says  it  is  from  evinco,  to  over- 
come, and  means  "a  recovery  of  land  by  form  of  law/'  etc.  This 
is  no  doubt  correct;  but  it  is  not  to  the  point  contended  for,  to 
wit,  that  a  recovery  of  a  judgment  alone  is  an  eviction. 

Becovery  of  lands,  or,  in  other  words,  obtaining  lands  by 
form  of  law,  comprehends  something  more  than  obtaining  a  judg- 
ment; it  is  inclusive  also  of  the  possession,  and  means  obtain- 
ing or  recovering  that  also  by  form  of  law,  a  writ  of  execution. 

But  although  an  eviction  may  be  by  recovery  by  form  of  law,  it 
may  also  be  as  good  and  valid  without;  that  is,  by  entry,  or  other 
act  in  pais,  amounting  to  an  entry  of  him  who  hath  the  older 
and  better  title,  and  putting  out  the  tenant  or  warrantee:  Ho- 
bart,  26;  4  T.  B.  618;  Hamilton  v.  Cutts,  4  Mass.  [3  Am.  Dec. 
222].  An  eviction,  then,  whether  it  be  effected  by  action  or  by 
-entry,  is,  in  substance,  the  divesting  the  tenant  of  his  estate  in 
the  land.  This  results  from  the  obligation  of  the  warrantor, 
which  is  *' Nihil  aliud  qaam  possideniein  defendere  et  acquietere,  in 
sua  seisina  vel  possessiorie,  erga  petentem;"  which  may  be  thus 
translated:  "  Nothing  else  but  to  defend  and  quiet  the  tenant 
in  his  seisin  or  possession  against  the  plaintiff:"    1  Inst.  345. 

The  form  of  the  plea  of  eviction  is  also  good  evidence  of  ita 
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meaning,  to  wit:  ''Entered  in/' etc.,  ''and  then  and  there 
ejected,  expelled,  put  oat,  and  removed  said  A  B  from  posses- 
Bion,''  etc.,  etc.:  Lill/s  Entries,  180;  2  Chitty's  PI.  484,  487; 
4  T.  B.  618;  Cowper,  242,  243. 

The  turning  out  of  possession  is  not  effected  by  a  judgment 
in  ejectment.  In  Sedgwick  y.  BoUenbocJe,  the  supreme  court  of 
New  York  say:  "A  judgment  of  itself  is  no  transfer  of  title, 
nor  does  it  destroy  the  seisin  of  the  defendant:"  7  Johns.  376. 
The  eviction,  or  the  turning  out  of  possession,  is  caused  by 
entry  under  the  judgment,  either  with  or  without  execution. 
So  Lord  Mansfield,  in  the  case  of  Attins'  Lessee  t.  Horde,  1  Burr. 
114,  says,  speaking  of  the  judgment  in  ejectment:  "  He  who 
enters  under  it  in  truth  and  in  substance  can  only  be  possessed 
according  to  right;  prout  lex  postukU.  If  he  has  a  freehold,  he 
is  in  as  a  freeholder;  if  he  has  a  chattel  interest,  he  is  in  as  a 
termor,  and,  in  respect  of  the  freehold,  his  possession  enures 
according  to  right." 

I  shall  now  proceed  to  notice  the  cases  principally  relied  on 
by  the  counsel  for  defendant  in  error  in  support  of  the  charge 
of  the  court.  They  are  decisions  of  the  court  of  appeals  of 
Kentucky.  And  it  is  argued  that  they  decidedly  prove  that  the 
course  of  decisions  in  that  state  is,  that  the  judgment  in  eject- 
ment against  the  warrantee,  and  writ  of  possession  awarded, 
without  actual  dispossession,  is  condusiye  evidence  of  eviction, 
and  ought  to  govern  the  present  case,  as  the  recovery  by  the 
paramount  title  was  in  that  state.  Independent  of  the  latter 
consideration,  the  decisions  of  that  court  are  entitled  to  the 
greatest  respect.  Do  these  cases  support  the  position  con- 
tended for  ? 

The  first  in  point  of  time  is  Badcliff  v.  Ship,  Hardin,  292. 
That  was  an  action  similar  to  the  present,  and  the  plaintiff 
offered  in  evidence  the  record  of  a  judgment  recovered  against 
him,  by  one  Thomas  Marshall  and  others,  in  the  court  of  quai< 
ter  sessions  for  Mason  county,  and  on  "  habere  facias  passes^ 
sionem  "  sued  out  thereon.  This  record  the  court  below  relused 
to  admit,  for  three  reasons.  The  second  reason,  which  only 
need  be  noticed  here,  is  because  it  does  not  appear  that  the 
party  was  legally  evicted.  On  this  the  court  of  appeals  say: 
**  It  may  be  justly  observed  that  no  better  evidence  of  eviction 
ought  to  be  required  than  the  judgment  of  the  court  itself. 
Had  the  plaintiff  refused  to  yield  that  just  respect  and  obedi- 
ence to  the  court  which  every  good  and  well-disposed  citizen 
ought  to  render,  then  it  might  have  been  necessary,  in  order  to 
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effectuate  the  jastice  of  the  case,  and  to  complete  the  right  of 
the  plaintiff  in  ejectment,  to  have  executed  the  vmt  of  posses- 
sion; but  surely  there  can  be  no  objection  to  his  acquiescing  in 
and  submitting  to  the  judgment,  thereby  rendering  compul- 
sion unnecessary,  and  preventing  the  further  accumulation  of 
costs.  The  court,  therefore,  erred  in  refusing  to  admit  the 
record  in  evidence." 

This  case  comes  far  short  of  establishing  what  is  claimed  for 
it.  The  true  state  of  the  case,  as  is  evident  from  the  opinion 
of  the  court,  is,  that  after  the  judgment  in  ejectment,  and  the 
writ  of  possession  sued  out  but  not  executed,  the  warrantee, 
Badcliff,  submitted,  and  gave  up  possession,  acquiescing  in  the 
judgment,  and  thereby  rendered  the  execution  unnecessary. 
Such  a  case  was  good  evidence  of  an  eviction.  But  it  seems 
the  warrantor  insisted  that  the  recovery  of  the  possession 
should  have  been  by  an  actual  turning  out  by  the  sheriff,  by 
force  of  the  writ  of  execution,  and  that  the  relinquishing  the 
possession,  and  submitting  to  the  judgment,  was  not  a  legal 
eviction.  To  meet  this  part  of  the  case  were  the  observations 
of  the  court  directed;  for  the  court  do  not  say  that  without 
such  a  case  the  judgment  of  itself  is  a  sufficient  evidence  of 
eviction.  The  court,  to  be  sure,  do  say:  *'  It  may  justly  be  ob- 
served that  no  better  evidence  of  eviction  ought  to  be  required 
than  the  judgment  of  the  court  itself."  The  court  were  here 
only  observing  upon  the  credit  that  ought  to  be  given  to  a  judi- 
cial proceeding,  and  the  respect  that  ought  to  be  paid  to  the 
judgment  of  a  court,  as  a  proper  reason  for  the  warrantee's  de- 
livering up  possession;  and  this  is  evident  from  the  phraseology 
of  the  sentence,  and  the  judgment  of  the  court;  which  is,  that 
the  record  be  admitted  (not,  however,  as  conclusive  or  suffi- 
cient) evidence  of  the  eviction. 

The  next  case  is  Watson  v.  Kennedy,  1  Marsh.  389,  which  was 
an  action  of  covenant  upon  a  warranty  in  a  deed.  The  court 
say :  "  The  objection  was  made  to  reading  the  record  of  the 
action  of  ejectment.  From  the  nature  of  the  case  the  record 
would  prove  no  fact  material  in  the  cause  but  the  eviction;  and 
of  this  it  was  admissible  as  evidence,  as  has  been  repeatedly 
decided  by  this  court."  This  case,  so  far  from  showing  that 
in  Kentucky  the  course  of  decision  has  been  that  a  judgment  in 
ejectment  is  sufficient  evidence  of  an  eviction  in  an  action  of 
covenant  upon  a  warranty  iu  a  deed,  it  shows  that  the  record, 
not  the  judgment  alone,  of  the  recovery  in  ejectment  against 
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the  warrantee  bj  the  elder  and  better  title  is  admissible  (not 
sufficient  or  conclnsive)  evidence  of  an  eviction. 

This  case,  being  the  later  case,  goes  farther,  and  shows  what 
is  the  course  of  decision  in  that  state,  and  gives  us  the  right 
understanding  of  the  cases  decided  in  Kentucky;  thus  concur- 
ring with  the  decisions  in  Massachusetts  and  New  York;  and, 
to  my  mind,  it  is  a  position  not  to  be  entertained  of  so  highly 
respectable  a  court  as  that  of  Kentucky,  without  the  most  irre- 
fragable proof  that  upon  a  question  of  common  law  there 
should  be  a  difference  between  it  and  those  other  courts  equally 
respectable  for  learning  and  talent. 

It  is,  therefore,  the  opinion  of  this  court  that  the  judgment 
of  the  circuit  court  be  reversed,  and  that  the  cause  be  removed 
to  the  court  from  whence  it  came,  for  a  new  trial  to  be  had 
therein,  on  which  trial  the  judge  shall  charge  the  jury  accord- 
ing to  the  principles  of  law  laid  down  in  this  opinion. 

Cbabb,  J.,  being  of  counsel  in  this  cause,  did  not  sit. 


Eviction,  N£Cebsabt  to  MAn«TAiN  Action  for  breach  of  covenaat  ol 
warranty  of  title.  It  is  well  settled  that  to  enable  a  person  to  mit^n^^p  an 
action  for  breach  of  a  covenant  of  warranty,  there  must  be  an  eviction^ 
bnt  by  this  is  not  meant  an  actual  dispossession  of  the  grantee  from  the  land; 
it  is  sufficient  if  the  paramount  title  is  so  asserted  that  he  must  yield  to  it  or 
g/a  out;  and  such  is  the  rule  stated  in  the  principal  case:  See  Cummiiu  v. 
Kennedy,  14  Am.  Dec.  45,  note  53;  Hamilton  v.  CuUa,  3  Id.  222. 

On  a  Bbeach  of  i-he  Covenant  ov  Wabbantv,  the  measure  of  damages 
is  the  value  of  the  land  at  the  time  of  the  contract:  McKean  v.  ^eetf,  12  Am. 
Dec  318;  Hartford  v.  WriglU,  1  Id.  8;  StaaU  v.  Ten  Eyck,  2  Id.  254. 


Crenshaw  v.  The  State. 

[1  Habus  &  YxBOSB,  133.] 

Fblokt— A  CoNvicnoN,  Judgment,  and  Execution,  upon  Ohx  Indict* 
MENT  FOB  A  Felont,  not  capital,  is  a  bar  to  all  other  indictments  for 
felonies,  not  capital,  committed  previous  to  such  conviction. 

Crei7Shaw  waB  indicted  at  the  August  term,  1826,  apon 
three  several  indictments:  1.  For  stealing  a  horse  on  April 
29, 1826;  2.  For  stealing  a  gray  mare  February  4,  1826;  3.  For 
forging  a  note  January  23,  1826.  He  was  convicted  and  pun- 
ished on  the  first  indictment.  He  then  withdrew  his  plea  of 
not  guilty  to  tlio  other  two  indictments,  and  pleaded  his  con- 
viction upon  the  first  indictment  in  bar,  to  which  plea  the  state 
demurred,  and  the  demurrer  being  sustained,  defendant  pleaded 
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guilty  to  the  second  and  third  indictments,  and  the  court  pro- 
nounced judgment  against  him,  from  which  judgment,  and  from 
the  judgment  overruling  his  said  plea  in  bar,  Crenshaw  pros- 
ecuted this  writ  of  error. 

Bell,  for  plaintiff  in  error. 

A.  Hays,  aUomey-general,  contra. 

By  Court,  Catron,  J.  The  single  question  in  this  cause  is, 
Can  a  defendant  plead  in  bar  a  conviction,  judgment,  and  exe- 
cution upon  one  indictment,  for  a  felony  not  capital,  to  all  other 
indictments  for  felonies  not  capital  committed  before  such  con- 
viction, judgment  and  execution?  It  is  frankly  avowed,  by  the 
attorney  for  the  government,  that  the  object  of  this  cause  hav- 
ing been  brought  here  was  to  test  this  point,  which  is  deemed  a 
doubtful  one  by  the  circuit  courts,  as  we  are  informed. 

The  first  inquiry  is.  What  was  the  common  law  upon  the  sub- 
ject, as  regulated  by  the  statutes  of  8  Eliz.,  ch.  4,  and  18  Eliz., 
ch.  7  ?  By  the  common  law,  all  felons  convicted  of  crimes  not 
affecting  the  king  were  entitled  to  the  benefit  of  clergy  for 
the  first  offense.  All  laymen  who  could  read  were  burnt  in  the 
hand,  and  those  who  were  of  the  clergy  and  peers  were  not 
branded;  after  which,  the  offender  was  delivered  to  the  ordi- 
nary to  be  dealt  with  according  to  the  ecclesiastical  canons. 
Then  the  defendant  went  through  another  trial,  the  object  of 
which  was  to  acquit  and  restore  him  to  all  of  his  civil  rights,  in 
point  of  fact;  but  should  the  jury  agree,  in  the  justice  of  the 
common  law  conviction,  the  culprit  was  degraded  and  compelled 
to  do  penance:  2  Hawk.  P.  C.  sec.  5,  ch.  33;  1  Chitty's  Cr. 
Law,  667. 

That  this  latter  trial  was,  a  mere  mockery,  and  intended  to 
support  the  ascendency  of  the  church  over  the  state,  will  be  ad- 
mitted; yet  many  of  the  consequences  of  this  mode  of  proceed- 
ing still  remain  a  part  of  the  English  law.  The  18  Eliz.,  ch.  7, 
provides,  that  upon  a  defendant  being  admitted  to  his  clergy, 
he  should  not  be  delivered  to  the  ordinary,  but  should  be 
branded  and  discharged:    2  Hawk.  P.  C-*  ch.  33,  sec.  124. 

The  branding  followed  the  prayer  of  the  benefit  of  clergy  by  the 
act  of  4  Hen.  YII,  ch.  13,  M.  for  murder,  and  T.  for  any  other 
felony,  was  inflicted  in  open  court,  not  as  a  punishment,  but  as 
an  evidence  that  the  clergy  had  been  allowed  to  the  defendant; 
by  force  of  which  statute,  branding  is  to  this  day  inflicted  in 
open  court  in  cases  of  manslaughter;  and  by  analogy,  in  other 
cases,  where  the  branding  is  a  part  of  the  punishment  by  statute; 
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although  no  good  reason  can  be  seen  for  this  practice,  in  eases 
where  it  is  inflicted  as  a  part  of  the  punishment  for  the  offense. 

Up  to  the  eighth  of  Queen  Elizabeth,  it  seems  to  be  pretty 
well  settled  that  a  conviction,  judgment,  branding,  and  then 
deliyering  the  culprit  over  to  the  ordinary,  to  be  dealt  with  by 
the  church  according  to  its  canons,  was  a  bar  to  an  arraignment 
for  any  other  felony,  excepting  perhaps  such  as  affected  the 
king.  This  will  be  pretty  clearly  seen  by  the  cause  of  the  Queen 
V.  Stone,  reported  by  Dyer,  2  vol.  214  b. 

Stone,  in  the  fourth  year  of  Queen  Elizabeth,  was  indicted  for 
a  clergyable  felony,  convicted,  prayed  his  benefit  of  the  clergy, 
and  the  court  took  time  to  advise  without  ordering  the  defend- 
ant to  be  delivered  to  the  ordinary.  At  a  subsequent  session 
the  defendant  was  indicted  for  a  felony,  from  which  the  benefit 
of  clergy  bad  been  taken  away  by  statute,  to  wit:  by  robbing  the 
high  treasurer  of  England,  and  his  servant  Devyck.  Defendant 
pleaded  not  guilty,  was  tried,  and  convicted.  It  was  then 
moved  that  he  be  discharged,  by  reason  of  his  former  convic* 
tion;  and  it  was  contended,  that  forasmuch  as  the  culprit  had 
not  been  delivered  over  to  the  ordinaiy,  there  was  a  conviction 
without  execution,  which  was  no  bar  to  an  indictment  for  the 
second  offense;  but  the  court  decided  that  the  execution  was 
well  enough,  and  he  entitled  to  the  same  benefit  thereof,  as  if 
delivered  over  to  the  ordinary;  in  which  case  he  could  not  have 
been  arraigned  on  the  second  indictment:  114  PI.  Com.  374.  On 
the  twenty-eighth  of  May,  in  the  8th  Eliz.,  Stone  was  a  third 
time  indicted  for  the  murder  of  Agner,  the  son  of  Devyck,  who 
was  principally  privy  to  the  robbery,  which  murder  was  done 
the  next  day  after  the  robbery  was  committed — was  convicted, 
and  bad  judgment  to  be  hanged.  The  execution  was  respited 
from  time  to  time,  by  command  of  the  chief  justice,  but  finally 
Stone  was  executed. 

In  the  latter  part  of  the  year  of  the  eighth  of  Elizabeth,  the 
statute  8  Eliz.,  cb.  4,  sec.  4,  was  passed,  declaring  that  a  convic- 
tion, judgment,  and  delivery  to  the  ordinary  should  not  bar  an 
indictment  for  a  felony  not  clergyable,  which  was  committed 
before  such  conviction  and  judgment;  but  that  a  felon  in  such 
case  ebould  be  arraigned,  tried,  and  if  found  guilty,  executed, 
notwithstanding  his  former  conviction  and  delivery  over  to  the 
ordinary.  This  statute  is  good  evidence  that  before  the  pas- 
sage  of  the  act  the  law  was  otherwise,  to  wit:  that  such  convic- 
tion and  delivery  over  was  a  bar  to  an  arraignment  for  any  felony 
committed  previous  to  the  former  conviction :  Armstrong  v.  lAUe^ 
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Kelyng's  Bep.  103^  104.^  A  similar  provision  is  found  in  the 
18  Eliz.,  cfa.  1,  sec.  5,  which  provision  is  a  recognition  of  the  8 
Eliz.,  ch.  4,  sec.  2;  Hawk.,  ch.  33,  sec.  127.  By  the  second  and 
third  section  of  the  18th  Eliz.,  defendants  praying  their  clergy 
shall  be  allowed  the  same,  branded,  and  discharged,  without  be- 
ing delivered  over  to  the  ordinary;  provided,  that  the  justices 
may  cause  them  to  be  imprisoned,  at  their  discretion,  not  exceed- 
ing one  year.  By  this  statute  the  defendant  is  entitled  to  the 
same  privileges  as  if  delivered  to  the  ordinary.  By  the  common 
law,  this  was  a  bar  to  all  felonies  committed;  the  exceptions  in 
the  8th  and  18th  of  Eliz.  are  only  partial;  that  felonies  not 
clergyable,  and  committed  before  the  conviction  and  judgment, 
shall  not  be  barred  by  such  conviction  and  judgment.  But  all 
felonies  not  capital  stood  as  they  did  at  common  law,  and  a  con- 
viction and  punishment  for  one  felony  is  a  discharge  of  all  pre- 
cedent felonies  not  capital;  nor  ought  the  defendant  to  be 
arraigned  for  such  subsequent  felony,  if  he  plead  the  former 
conviction  and  punishment  in  bar:  2  Hawk.,  ch.  33,  sec.  127, 
128,  ch.  36;  S.  N.  2  Hale,  253;  4  Bl.  Com.  374. 

The  next  inquiry  is.  Have  our  statutes  against  horsestealing 
and  forgery  altered  the  common  law  upon  this  subject?  The 
act  of  1807,  ch.  74,  sec.  4,  declares  horsestealing  to  be  felony; 
and  the  act  of  1811,  ch.  1,  sec.  2,  declares  the  forgery  laid  in 
the  indictment  felony;  but  neither  of  the  crimes  is  capital  for 
the  first  offense. 

It  struck  us  with  some  force  in  the  first  instance,  when  con- 
sidering these  statutes,  that  the  defendant,  if  found  guilty,  is 
ordered  to  pay  for  the  horse  stolen,  and  the  costs  of  the  prose- 
cution. But  it  will  readily  occur  that  the  plea  in  bar  is  an  ad- 
mission of  the  facts  alleged  in  the  indictment;  there  having 
been  no  plea  of  not  guilty  over,  therefore  the  costs  and  value 
of  the  horse  stolen  could  be  awarded  by  the  court  in  the  same 
manner  as  if  the  defendant  had  pleaded  guilty;  yet  by  law  his 
plea  was  a  good  one  in  bar  of  any  further  prosecution  on  the 
first  and  second  indictments.  The  demurrer  must  be  overruled, 
the  defendant  taxed  with  the  cost  of  the  prosecutions,  up  to 
the  time  of  filing  said  pleas;  the  state  with  the  residue  of  the 
costs  and  the  costs  of  the  court. 

Judgment  reversed. 

Felony— GoNvicnoK,  when  Bars  other  Prosecutions. — At  the  ancient 
oommon  law  a  felony  was  a  public  offense,  which  occasioned  a  total  forfeiture 
of  either  lands,  or  goods,  or  both,  and  to  which  capital  or  othet  punishment 

1.  Armttrong  t.  Lisle,  Kelyiig's  B.  103, 104. 
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might  hare  been  superadded,  according  to  the  degree  of  gailt:  4  Blackstone** 
Com.  95,  96;  1  Bishop  on  Criminal  Law,  4  ed.,  sec  580.  The  idea  of  a  fel- 
ony was  80  generally  connected  with  that  of  capital  punishment  at  the  com- 
mon law,  that  to  speak  of  a  crime  as  a  felony  was  to  consider  the  same  as  an 
offense  punishable  by  death;  but  this  was  by  no  means  universally  so,  and 
the  idea  of  capital  punishment,  even  at  the  ancient  common  law,  did  not 
enter  into  the  true  idea  and  definition  of  a  felony.  A  felony  may  have  been 
committed  and  yet  the  law  not  assign  to  it  capital  punishment,  as  in  casea 
of  self-murder,  excusable  homicide  and  the  like;  and,  as  stated  by  Sir  Wm. 
Blackstone:  Bl.  Cora.,  voL  4.  97,  "the  true  criterion  of  a  felony  is  for- 
feiture; for,  as  Sir  Edward  Coke  justly  observes:  1  Inst.  391,  in  all  felonies^ 
which  are  punishable  with  death,  the  offender  loses  all  his  lands  in  fee  nim- 
pie,  and  also  his  goods  and  chattels;  in  such  as  are  not  so  punishable,  his 
goods  and  chattels  only."  One  of  the  consequences  attending  the  conviction 
of  a  person,  at  the  common  law,  of  a  felony  punishable  by  death,  upon  sen- 
tence being  pronounced,  was  that  he  became,  by  operation  of  law,  in  a  state  of 
attainder:  4  Bl.  Com.  480;  1  Chitty's  Crim.  Law,  723;  Co.  Lit  390,  b.  The 
word  attainder,  as  here  used,  is  derived  from  the  Latin  word  {Ulinrius,  sig- 
nifying stained  or  polluted.  On  the  attainder,  the  person  attainted,  is  con- 
sidered as  civilUer  mortuus,  and  therefore  incapable  of  exercising  any  civil 
functions  whatever;  he  was  not  allowed  to  transfer,  or  otherwise  dispose  of, 
or  exercise  any  control  or  dominion  whatever  over  his  estate,  real  or  personal, 
and  upon  a  verdict  of  guilty  being  rendered,  he  became  attainted,  so  far  aa 
the  disposition  of  his  personalty  was  concerned,  and  upon  judgment  being 
entered  upon  the  conviction,  it  extended  to  his  realty.  The  chief  conse- 
quences of  attainder,  were,  as  stated  by  Chitty  in  his  work  on  Criminal  Law, 
727,  *' forfeiture  and  corruption  of  blood."  Forfeiture  in  criminal  cases  of 
the  defendant's  property  to  the  crown,  was  a  consequence  attending  the  con- 
viction of  crime,  that  is  oi  very  ancient  origin,  and  seems  to  have  been  prac- 
ticed by  the  early  Saxons,  and  to  have  formed  a  part  of  the  ancient  Scandi- 
navian constitution.  Blackstone,  in  speaking  of  the  justice  of  the  forfeiture 
and  confiscation  of  a  person's  property  upon  being  convicted  of  the  crime  of 
high  treason,  and  the  same  reason  would  seem  to  apply  when  a  person  has 
been  convicted  of  any  other  felony,  punishable  capitally,  says:  "The  natural 
justice  of  forfeiture  or  confiscation  of  property,  for  treason,  is  founded  on 
this  consideration:  that  he  who  hath  thus  violated  the  fundamental  princi- 
pies  of  government,  and  broken  his  part  of  the  original  contract  between  the 
king  and  people,  hath  abandoned  his  connections  with  society;  and  hath  no 
longer  any  right  to  those  advantages,  which  before  belonged  to  him  purely  as 
a  member  of  the  community;  among  which  social  advantages  the  right  of 
transferring  or  transmitting  property  to  others  is  one  of  the  chief.  Such 
forfeitures,  moreover,  whereby  his  posterity  must  suffer  as  well  as  himself, 
will  help  to  restrain  a  man,  not  only  by  the  sense  of  his  duty,  and  dread  oft 
punishment,  but  also  by  his  passions  and  natural  affections;  and  will  interest 
every  dependant  and  relation  he  has,  to  keep  him  from  offending:"  4  BL  Com. 
382. 

The  forfeiture  that  resulted  upon  a  man  being  convicted  of  a  felony  other 
than  high  treason  extended  to  his  chattel  interests  absolutely,  and  the  profits 
of  all  estates  of  freehold  during  life;  and  after  his  death,  all  his  lands  and 
tenements  in  fee-simple  to  the  crown  for  a  very  short  period  of  time^  instead  of 
absolutely,  as  in  case  of  conviction  and  judgment  for  high  treason.  The  other 
consequence  attending  the  conviction  and  attainder,  was  the  corruption  of 
blood  both  upwards  and  downwards;  so  that  a  person  attainted  conld  neither 
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inherit  lands  or  other  hereditaments  from  his  ancestors,  nor  retam  those  that 
he  already  possessed,  nor  transmit  them  by  descent  to  his  heirs,  bnt  the 
same  escheated  to  the  lord  of  the  fee,  subject  to  the  king^s  right  of  forfeiture; 
and  nothing  could  pass  by  inheritance  through  the  party  attainted:  Chitty's 
Crim.  Law.  740,  741;  4  Black.  Commentaries,  33d.  It  was  early  held  in 
England  that  persons  being  thus  attainted  might  plead  the  same  in  bar,  to  a 
subsequent  prosecution  for  any  other  felony,  whether  committed  before  or 
after  the  first  conviction;  for,  by  his  first  attaint  his  possessions  were  forfeited, 
ais  blood  corrupted  and  he  became  dead  in  law;  therefore  any  further  convic- 
tion or  attaint  would  be  fruitless:  4  BL  Com.  336;  Quten  v.  StoTte,  2  Dyer, 
214  b. ;  2  Hale  Pleas  of  the  Crown,  250;  Armstrong  v.  Lule,  12  Modem,  100; 
1  Chitty's  Crim.  Law,  464.  This  plea  was  styled,  the  plea  of  autrefois  attaint, 
or  a  former  attainder,  and  the  reason  for  allowing  the  same  is  stated  by 
Chitty,  at  p.  464  of  his  work  on  criminal  law,  as  follows:  "That  when  once 
a  felon  is  attainted  he  is  dead  in  law,  his  whole  possessions  are  forfeited,  his 
blood  is  corrupted,  and  nothing  remains  but  to  put  in  execution  the  sentence 
of  death,  under  which  he  continues  so  that  any  second  attainder  would  be 
superfluous.  It  may,  therefore,  be  pleaded  as  well  when  the  attainder  arose 
from  a  different  charge,  as  from  the  same  offense  of  which  he  is  indicted. " 

The  plea  was  never  received  with  favor,  even  in  EIngland,  and  consequently 
many  exceptions  were  soon  established  by  judicial  decisions,  to  the  rale  stated, 
and  it  was  held  that  the  plea  was  never  admissible,  except  where  a  second 
trial  would  be  wholly  superfluous:  Co.  Litt.  390,  b.  n.  2.  "Where,  there- 
fore, any  advantage,  either  to  public  justice  or  private  individuals,  would 
arise  from  a  second  prosecution,  the  plea  will  not  prevent  it;  as  where  the 
criminal  is  indicted  for  treason  after  an  attainder  of  felony,  in  which  case  the 
punishment  will  be  more  severe,  and  the  forfeiture  more  extensive:  3  Inst. 
213;  Poph.  107;  4  BL  Com.  337;  Hawk.  b.  2,  c,  36,  s.  4.  So  where  the 
party  attainted  is  concerned  in  another  felony,  as  principal,  he  may  be  indicted 
for  it,  in  order  to  prevent  his  accessaries  from  escaping:  Poph.  107;  4  Bl. 
Com.  337;  Hawk.  b.  2,  c.  36,  s.  6.  Thus  he  may  be  again  indicted  for  former 
robberies,  in  order  that  the  parties  injured  may  procure  the  restitution  of 
their  goods  under  the  statute:  21  Hen.  VIII. ,  c.  11;  2  Hale,  252;'*  Chitty 
Crim.  Law,  voL  1,  464.  It  was  also  held  that  if  an  attainder  was  reversed, 
lo  as  no  longer  to  endanger  the  life  of  the  party,  he  may  bo  prosecuted,  for  any 
other  felony,  as  though  he  had  never  been  attainted :  2  Hale,  252.  So  if  par- 
doned, the  plea  of  autre/oia  attaint  will  be  of  no  avail  upon  an  indictment  for 
any  subsequent  felony:  Id.;  Soe  contra,  3  Inst.  213.  The  principle  of  the 
plea,  under  discussion,  is  stated  by  Bennett  and  Head  in  their  '*  Leading 
Criminal  Cases,"  voL  1,  p.  528,  to  have  been  recognized  and  acted  upon,  as 
late  as  the  year  1814,  in  the  case  of  Bex  v.  Birkett,  Kussell  and  Ryans  C.  C. 
268.  In  that  case  it  was  held  that  the  defendant  upon  whom  sentence  of 
death  had  been  passed  for  a  felony,  could  not,  while  under  that  sentence,  be 
punished  for  another  felony,  although  ho  failed  to  plead  his  former  conviction 
and  attainder.  So  in  the  case  of  Rex  v.  Jennings,  Id.  388,  the  defendant  was 
convicted  of  the  manslaughter  of  Mary  Cormack,  and  received  the  benefit  of 
clergy.  He  was  subsequently  indicted  and  convicted  of  the  manslaughter 
of  Maiy  Anne  Condon,  by  the  same  act  that  caused  the  death  of  Mary  Cor- 
mack, but  it  was  held,  that  the  former  allowance  of  the  clergy  protected  the 
defendant  against  any  punishment  upon  the  second  verdict.  The  act  of 
parliament  of  7  and  8  €reo.  IV.,  c.  28,  s.  4,  provided,  ''that  no  plea  setting 
forth  any  attainder,  shall  be  pleaded  in  bar  of  any  indictment,  unless  the  at- 
tainder be  for  the  same  offense  as  that  charged  in  the  indictment,"  and  by 
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Chitty,  in  his  notes  to  Blackstone's  Commentaries,  voL  4,  p.  338, 
the  plea  of  autrefois  attaini  abolished.  Bishop  also  considered  the 
abolished,  by  the  act  above  cited.  In  his  work  on  Crimiual  Law,  voL 
898,  4th  ed.,  he  says:  *'  In  England  it  was  long  ago  abolished  by  act  of 
it,"  referring  to  the  enactment  above  cited. 
The  doctrine  referred  to  has  seldom  been  followed  in  the  United  States, 
the  principal  case,  although  not  expressly  overruled,  seems  to  be  the  only 
adjadication  in  this  country  recognizing  the  same:  1  Bishop  Grim.  Law,  sea 
«HL  4th  ed;  Hawkins  v.  State,  1  Porter,  475;  State  v.  McCarty,  1  Bay,  834; 
Aidibold's  Grim.  Prac.,  Pomeroy's  notes,  350;  Bennett  and  Head,  Leading 
i^min^i  Cases,  voL  1,  p.  528,  where  it  is  said,  in  speaking  of  the  doctrine 
abofve  discussed,  "any  such  doctrine,  although  not  often  expressly  repn- 
4tiatwl,  is  as  clearly  repugnant  to  the  established  principles  of  modem 
criminal  law,  as  it  is  unsupported  by  reason."  See  State  v.  Commissiomers, 
2  Mnrphey  (N.  C.)  371.  In  Hawkins  v.  State,  1  Porter,  475,  the  de- 
lendant  being  on  trial  for  horse-stealing,  pleaded  that  subsequent  to  the  com- 
of  the  offense  for  which  he  was  being  tried,  he  was  convicted  of  negro- 
l,  and  that  he  had  been  pardoned  by  the  governor;  to  this  plea  there 
was  a  demurrer,  which  was  sustained,  and  the  supreme  court  of  Alabama,  in 
approving  that  ruling,  said:  "  Hawkins,  the  prisoner,  was,  at  a  recent  term  of 
the  ciicoit  court  of  Limestone  county,  convicted  of  the  crime  of  horse-cteal- 
ii^  fie  pleaded  in  bar  of  this  indictment  that  at  a  previous  term  of  the  said 
aoaxt  he  had  been  convicted  of  the  crime  of  negro-stealing;  that  for  this  last- 
mfmtioned  offense,  he  had  been  pardoned  by  the  governor  of  the  state;  and 
tluKt  the  offense  for  which  he,  the  prisoner,  then  stood  indicted,  was  committed, 
if  atall,  prior  to  the  said  former conyiction.  To  this  plea  the  solicitor  demnned; 
Cheeoorfc  sustained  the  demurrer,  after  which,  on  an  issue  to  the  oonntry,  the 
it  was  found  guilty,  apd  the  judgment  of  the  court  was  pronounced  against 
Bus  the  court  reserved  as  novel  and  difficult,  the  question,  whether  or  not 
was  error  in  sustaining  the  demurrer.  It  is  contended  for  the  prisoner 
the  offense  for  which  he  was  last  convicted  merged  in  the  prior  felony, 
that  the  pardon  for  one  operated  as  a  discharge  from  both.  If  there  be 
ijthxng  in  the  conmion  law  to  countenance  this  defense,  it  must  rest  upon 
principle  of  attainder  and  corruption  of  blood,  and  the  consequent  forfeit- 
resulting  from  convictions  under  that  law.  These  principles  reqnire  no 
diaenssion  on  the  present  occasion,  as  they  can  have  no  application  with  us, 
constitution  having  provided  against  any  attainder  of  treason  or  felony, 
declared  that  "  no  attainder  shall  work  corruption  of  blood  nor  forfeiture 
ef  estate.**  A  similar  question  occurred  in  South  Carolina,  as  early  as  1795: 
Tke  Stale  v.  McCarty,  1  Bay,  334.  There,  the  prisoner  having  been  con- 
vieted  of  horse-stealing,  a  motion  was  made  in  arrest  of  judgment  on  the 
^jEoond  that  he  had  been  convicted  of  a  different  offense  subsequently  com- 
mitted, and  had  received  a  pardon  for  the  same,  which,  it  was  contended,  op-> 
«Bated  as  a  pardo'n  for  that  also.  After  full  argument  on  the  question,  and 
ddiberate  consideration  by  that  oourt,  the  judges  were  unanimous  in  the 
that  the  special  pardon  for  the  offense  for  which  the  previous  ooovio 
had  taken  place  did  not  operate  as  a  bar  to  the  prosecution  for  the  one 
charged,  or  any  other  not  particularly  mentioned  in  the  pardon.  *'  On 
ie  and  authority,  we  feel  quite  clear,"  says  the  court,  "that  neither  a 
iviction  nor  pardon  for  a  particular  offense  can,  in  this  state,  operate  as  a 
or  discharge  of  any  other  distinct  offense."  In  the  case  of  the  StaU  ▼. 
ionera,  2  Murphey  (K.  C.)  371>  the  defendants  were  indicted  for  neg* 
of  duty,  in  failing  to  keep  the  streets  of  an  incorporated  town  in  repair,  tha 
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law  provided  that  they  were  liable  to  an  indictment  for  eveiy  neglect  of  duty, 
it  was  heM  that  if  two  or  more  of  the  streets  of  the  town  were  out  of  repair 
at  the  same  time,  and  seyeral  indictments  are  found,  a  conviction  on  one  of 
said  indictments  is  a  bar  to  all  of  the  others:  See  State  v.  Danum,  2  Tyler, 
887. 


Bonds   v.  The  State. 

[1  ICabtix  &  Tebgxb,  143.1 

iNSAlfiTy',  How  DxTEBMiNED. — If  a  prisoner  convicted  of  murder  alleges,  as  a 
reason  why  sentence  of  death  should  not  be  pronounced,  that  at  that  time 
he  is  insane,  the  judge  may  himself  determine  the  truth  or  falsity  of  the 
plea,  or  he  may  submit  the  same  to  a  jury. 

DspuTT  Clerk  may  be  appointed  by  parol,  and  such  deputy  may  discharge 
the  duties  of  the  clerk's  offica 

IVDICTMENT  that  states  the  grand  jurors  to  be  "  good  and  lawful  men**  is  suffi- 
cient^ without  alleging  they  are  freeholders  or  householders. 

The  opinion  states  the  case. 

Bell  and  O,  M.  Fogg,  for  plaintiff  in  error. 

A,  Hays,  AUomey-general,  contra. 

By  Court,  Whtte,  J.  Duncan  Bonds  was  indicted  in  the 
circuit  court  of  the  county  of  Lincoln,  at  its  September  term, 
in  the  year  1824,  for  the  murder  of  Felix  Crunk.  To  the  in- 
dictment, upon  his  arraignment,  he  pleaded  not  guilty,  and  put 
himself  upon  the  country,  and  the  attorney-general  did  the  like. 
The  jury  found  the  prisoner  guilty  of  the  murder,  wherewith 
he  was  charged  by  the  bill  of  indictment,  and  the  circuit  court 
passed  sentence  of  death  upon  him.  Whereupon  the  defendant, 
by  his  counsel,  tendered  two  bills  of  exceptions;  which  being 
signed  and  sealed  by  the  court,  and  made  a  part  of  the  record, 
a  writ  of  error  was  taken  to  this  court. 

The  first  bill  of  exceptions  shows,  that  when  the  prisoner  was 
led  to  the  bar  and  was  asked  by  the  court  if  he  had  anything  to 
say  why  sentence  of  death  should  not  be  pronounced  upon  him, 
in  answer  thereto,  by  his  coimsel,  he  alleged  that  he  was  at  that 
time  a  lunatic,  and  that  sentence  could  not  be  pronounced  upon 
him;  and  ofiered  to  plead  his  lunacy  in  bar  of  the  sentence; 
and  also  demanded  of  the  court  that  a  jury  be  called  to  try  the 
issue  of  fact  arising  jupon  that  plea.  But  the  court,  upon  in- 
spection of  the  prisoner,  and  upon  consideration  of  the  case, 
because  nothing  was  shown  to  render  it  probable  that  defend- 
ant was  a  lunatic,  or  to  make  that  matter  doubtful,  refused 
to  allow  the  prisoner  his  plea  aforesaid,  and  denied  him  the 
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privilege  of  a  jary  at  this  time,  to  try  the  question  of  his  saDitj 
or  insanitjy  and  proceeded  to  pronounce  the  sentence  of  death 
accordingly,  the  prisoner  having  nothing  further  to  allege  to 
the  contrary. 

Upon  this  bill  of  exceptions,  it  is  contended  by  the  defendant's 
counsel  that  there  is  error  in  this;  that  the  circuit  court  refused, 
upon  the  allegation  by  them  made,  of  the  lunacy  of  the 
prisoner,  to  receive  a  plea  of  lunacy  in  bar  of  the  sentence  of 
death  being  pronounced  at  that  time,  and  to  impanel  a  jury  to 
try  the  truth  of  the  plea;  and  it  was  urged  that  this  course  of 
proceeding  upon  the  allegation  of  lunacy,  made  by  the  counsel 
on  behalf  of  the  prisoner,  was  not  a  matter  of  choice  or  discre- 
tion with  the  court,  but  imperative,  and  that  the  allegation 
must  be  taken  as  true  by  the  court,  unless  the  fact  was  sub- 
mitted for  trial  to  a  jury;  and  1  Chitty,  C.  L.  is  cited  in  support 
of  this  position,  where  it  is  laid  down,  "  the  judge  may,  if  he 
jjleases,  swear  a  jury  to  inquire,  ex  officio,  whether  the  prisoner 
is  really  insane  or  merely  counterfeits;  and  if  they  find  the 
former,  he  is  bound  to  reprieve  him  till  the  ensuing  session." 
The  meaning  of  this  passage,  giving  it  a  reasonable  construction, 
must  be,  that  if  upon  the  question  made,  the  judge  is  not  satis- 
fied or  has  doubts,  he  may  call  in  to  his  assistance  the  aid  of  a 
jury,  and  submit  the  matter  to  them.  The  law  on  this  point  ia 
more  fully  stated  in  1  Hawk,  P.  C.  page  3,  in  the  notes;  where 
it  is  said,  "  every  person  of  the  age  of  discretion  is  presumed 
of  sane  memory,  until  the  contrary  appears,  which  may  be, 
either  by  the  inspection  of  the  court,  1  Hale,  33;  Tr.  per  pais, 
14;  O.  B.  1724,  No.  4;  by  evidence  given  to  the  jury  who  are 
charged  to  try  the  indictment:  3  Bac.  Abr.  21;  1  Hale,  33,  35, 
36;  O.  B.  1124,  No.  222;  or,  by  being  a  collateral  issue  the 
fact  may  be  pleaded  and  replied  to  one  term,  and  a  venire 
awarded,  returnable  instanter  in  the  nature  of  an  inquest  of 
office;  Inst.  46;  Eeil.  13;  1  Term,  61;  and  this  method,  in  cases 
of  importance,  doubt,  or  difficulty,  the  court  will  in  prudence 
and  discretion  adopt:  1  Hale,  35,  50,  56;  1  And.  154.  From 
this  it  appears  that  inspection  by  the  court  is  one  of  the  legal 
modes  of  trying  the  fact  of  insanity;  and  nothing  appears  in 
the  record  of  this  case,  to  show  that  the  discretion  of  the  court, 
in  adopting  the  mode  pursued,  was  erroneously  exercised. 
This  court,  therefore,  is  of  opinion  that  there  is  no  error  in  the 
matter  of  the  first  bill  of  exceptions. 

The  second  bill  of  exceptions  states  that  the  prisoner,  by  his 
counsel,  in  this  case  excepts  to  the  whole  proceedings  of  thia 
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court  in  this  cause.  They  allege  that  there  was  no  clerk  or 
deputjr  to  this  court  during  the  term.  James  Bright,  who  is  the 
clerk  of  this  court  by  appointment,  having  been  absent  during 
the  whole  term,  and  Benjamin  W.  D.  Carty,  by  whom  the 
usual  business  of  the  clerk  has  been  done,  being  called  to  the 
book  on  oath,  stated  that  he  is  not  clerk,  nor  has  he  any 
written  appointment  under  the  hand  and  seal  of  Bright,  the 
clerk,  as  deputy,  nor  has  he  qualified  as  deputy  by  taking  oath 
or  otherwise.  But  he  was,  before  the  commencement  of  this 
term,  by  parol,  and  afterwards  by  letter  from  Mr.  Bright,  in- 
structed and  requested  to  attend  to  the  business  of  the  office 
and  court  during  his  absence;  he  further  stated,  that  he  had 
done  business  for  three  years  as  deputy  heretofore,  all  which  is 
excepted  to.  * 

The  argument  upon  this  bill  of  exceptions  is  that  although 
the  office  of  clerk  has  been  filled  in  fact,  and  the  duties  in  this 
office  performed  by  a  deputy  in  that  character,  for  the  last  three 
years,  in  absence  of  the  clerk;  yet,  inasmuch  as  this  deputy 
was  only  authorized  by  parol  and  by  letter  to  officiate  in  the 
place  and  name  of  the  clerk,  and  not  by  and  under  seal,  and 
was  not  sworn  into  the  office  of  deputy  clerk  eo  nomine;  there- 
fore, the  said  term  of  Lincoln  circuit  court  is  to  be  considered 
as  having  been  now  without  a  clerk,  which  is  erroneous. 

Two  points  are  here  made:  1.  Can  the  clerk  of  a  circuit  court 
appoint,  or  act  by,  a  deputy?  and,  2.  Has  a  deputy  been  ap- 
pointed by  the  clerk  in  the  present  case. 

As  to  the  first,  the  acts  of  assembly  directing  the  appoint- 
ment of  clerks  to  the  circuit  courts,  and  prescribing  their  du- 
ties in  office:  See  Acts  of  1809,  c.  47,  sec.  8,  and  1744,  c.  1, 
sec.  2;  are  silent  as  to  deputies,  no  doubt  intentionally  so, 
leaving  that  to  the  clerks  themselves;  dealing  with  the  clerks 
only,  and  holding  them  responsible  for  all  acts  to  be  performed 
by  them  in  virtue  of  the  office,  and,  whether  there  is  a  deputy 
or  not,  looking  to  the  clerk  in  all  cases  for  responsibility  in 
matters  appertaining  by  law  to  his  office.  The  act  of  1805,  c. 
1,  sees.  1  and  2,  requiring  certain  acts  to  be  done  by  the  clerks 
of  the  courts,  or  their  deputies,  recognizes  the  existence  of 
deputies,  and  their  legal  capability  of  performing  the  duties  of 
the  office  of  their  principals.  And  no  good  reason  appears  in 
the  present  case  why  the  clerk  of  the  circuit  court  may  not 
discharge  the  duties  of  his  office,  during  term  time,  by  deputy 
or  substitute,  especially  those  duties  that  are  purely  of  a  minis* 
terial  nature,  such  as  appear  to  be  performed  in  this  record. 
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As  to  the  second  point,  it  has  not  been  shown  that  a  deputa- 
tion, under  the  hand  and  seal  of  the  clerk  of  the  circuit  pourt, 
is  necessary  by  our  acts  of  assembly,  to  the  constituting  or  ap- 
pointing of  a  deputy,  or  that  an  oath  of  office  is  necessary  for 
this  purpose.  In  England,  where  an  official  oath  is  a  requisite 
for  a  deputy,  the  qualification  is  introduced  by  statute:  6  Bao. 
Abr.  150.  Nor  does  it  appear  to  be  necessary  that  the  appoint- 
ment of  deputy  clerk  should  be  by  deed,  on  account  of  the 
public  interest.  The  matter  of  appointment  is  between  the 
principal  and  deputy.  Whether  the  contract  of  substitution  is 
by  parol  or  by  deed,  is  of  no  concern  to  the  public;  the  due 
and  faithful  performance  of  the  duty  is  well  secured  by  the 
bonds  of  the  principal.  Besides,  during  term  time,  the  minis- 
terial acts  of  the  clerks  are  immediately  under  the  inspection, 
control,  and  direction  of  the  court, .  subject  to  revision  every 
day,  and  thereby  well  secured  against  operating  either  to  public 
or  individual  injury.  It  was  further  objected  by  the  defend- 
ant's counsel,  that  it  did  not  appear  that  the  grand  jurors  were 
freeholders  or  householders.  The  record  shows  that  they  were 
good  and  lawful  men;  which  comprehends  every  necessary  qual- 
ification in  such  case  prescribed  by  law.  It  might  be  further 
observed,  that  as  this  indictment  was  found  in  a  superior  court, 
the  statement  of  **  good  and  lawful  men,"  does  not  even  seem 
to  be  absolutely  essential:  1  Chitty  0.  L.  838;  2  Hawk.  c.  25» 
sec.  126. 

It  is  the  opinion  of  the  court  that  there  is  no  error  in  this 
record. 

Judgment  affirmed. 


See,  generally,  as  to  what  persons  are  competent  witnesses  to  testifyto  the 
insanity  of  a  person:  Sambler  v.  Tryon,  10  Am.  Dee.  444,  note  449L 


Smith  T.  v.  Bell. 

[1  Masxdt  k  Ykbokb.  SOa.] 
Kexaindeb,  wbkn  Void,  as  KEPUGNAirr  to  the  First  Estatb  Qbaktxd. — 
A  bequest  to  a  person  of  certain  personal  property,  with  the  power  of 
disposal,  vests  thu  same  absolutely  in  the  first  legatee,  and  a  remainder 
over  to  another  person  of  what  remains  of  the  property  at  the  death  of 
the  first  legatee,  is  repagnant  to  the  first  estate  granted,  and  void. 

Bill  in  equity  by  Smith  T.,  assignee  of  Jesse  G.,  to  prevent 
Bobert  Bell  and  Elizabeth  Bell,  his  wife,  formerly  Elizabeth 
Ooodwin,  from  disposing  of  certain  personally,  bequeathed  to 
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the  latter  by  Brittain  Ooodwin.    The  chancellor  dismissed 
bill. 

The  other  facts  appear  from  the  opinion. 

Hugh  L.  White,  for  appellant.     Peck,  102;  1  P.  Wms.  651. 

Jamegan  and  Q.  S.  Terger,  contra,  1.  The  bequest  to 
beth  Goodwin  Tested  the  entire  interest  in  the  personal 
erty  in  her,  with  an  absolute  power  to  dispose  of  the 
Cruise's  Digest,  title  Devise,  ch.  11,  sees.  11,  12,  16;  7 
259;  8  Cranch,  97;  Cowper,  355,  659;  2  P.  Wms.  524;  1  JoIuhl 
Digest,  508.  2.  The  remainder  oyer  to  Jesse  .Goodwin  is  al^ 
solutely  repugnant  to  the  first  estate  created,  and  consequealif 
Toid:  2  Feame  Con.  Bem.  226;  4  Bac.  Abr.  292;  10  JobiniL 
19;  Jackson  t.  Bull,  6  Am.  Dec.  321;  15  Johns.  169;  16  JoIuhl 
584;  5  Maiss.  500;  Boss  y.  Boas,  1  Jac.  &  W.  154. 

• 

Catbon,  J.  The  only  question  presented  for  the  considenc 
lion  of  the  court  in  this  cause  is,  what  is  the  construction  of 
the  following  bequests  in  the  will  of  Brittain  Goodwin, 
ceased : 

"I  giye  and  bequeath  unto  my  son,  Jesse  Goodwin, 
young  sorrel  gelding  and  one  feather  bed,  to  be  deliyered  i» 
him  by  my  executrix,  after  my  decease.  Also,  I  giye  to  nj 
wife,  Elizabeth  Goodwin,  all  my  personal  estate,  whatsoever 
and  wheresoever,  and  of  what  nature,  kind,  and  quality  soever, 
after  payment  of  all  my  just  debts,  legacies,  and  funeral  ex- 
penses; which  personal  estate  I  give  and  bequeath  unto  waj 
wife,  Elizabeth  Goodwin,  to  and  for  her  own  use  and  benefift 
and  disposal  absolutely.  The  remainder  of  said  estate,  alter 
her  decease,  to  be  for  the  use  of  the  said  Jesse  Goodwin.'' 

Did  the  testator  intend  by  his  will  to  vest  in  his  wife  IHiEa- 
beth  an  estate  for  life  only,  and  after  her  death  that  Jeaaa 
should  take  the  remainder  of  the  estate  in  the  property  ?  Or, 
did  he  intend  that  his  wife  Elizabeth  should  have  the  power  to 
sell  and  dispose  of  the  same  during  her  life-time;  and  if  any 
of  the  property  was  undisposed  of  by  said  Elizabeth  at  her 
death,  and  went  to  her  executors,  that  Jesse  should  have  whai 
was  so  left  undisposed  of? 

In  coming  at  the  true  intention  of  the  testator,  the  court 
be  much  aided  by  legal  principles  applicable  to  trust  and 
solute  estates. 

1.  It  is  a  settled  principle,  that  a  valid  executory  devise  i» 
such  an  one  as  cannot  be  defeated  at  the  will  and  pleasure  of  thfr 


800  Smith  T.  v.  Bell,  [Tenn. 

furst  taker  (say  Elizabeth)  by  sale,  or  any  other  mode  of  aliena- 
tion: AUomey-general  y.  Hall,  Fitzgibbon,  314,  cited  10  Johns. 
20;  Jackson  v.  Bull,  10  John.  19  [6  Am.  Dec.  321];  Jackson  t. 
Robins,  15  Id.  169;  16  Id.  571,  584;  1  P.  Wms.  584;  Mofat  v. 
Strong,  10  Johns.  17;  Bass  v.  Boss,  1  Swanston^;  Ide  v.  Ide,  5 
Mass.  500. 

The  devisee,  the  first  taker,  has  a  use  only  of  the  property 
devised  during  life,  if  the  executory  devise  is  good.  But  if 
the  first  taker  is  given  an  absolute  estate  in  the  property  de- 
vised, then  the  limitation  over  is  void,  being  inconsistent  with 
the  interest  given  to  the  first  taker,  which  was  the  entire  es- 
tate, and  consequently  nothing  remains  for  the  second  taker. 

2.  If  the  first  taker,  Elizabeth  Goodwin,  could  exercise  ab- 
solute control  over  the  property  by  selling  the  same,  and  vest- 
ing in  the  purchaser  an  indefeasible  title,  it  would  then  be 
useless  for  the  law  to  recognize  and  guard  with  anxiety  an 
executory  devise  that  it  could  not  preserve  for  the  remainder 
man. 

3.  It  is  a  rule,  upon  which  this  bill  is  grounded,  that  where 
there  is  a  remainder  over,  by  way  of  executory  devise,  the 
property  is  unalienable  in  the  hands  of  the  first  taker,  as  above 
laid  down;  and  should  he  attempt  to  sell,  or  in  any  other  mode 
waste  or  misuse  the  property,  so  as  to  threaten  its  destruction, 
the  court  will  impound  it;  that  is,  take  it  into  the  hands  of  the 
court,  by  its  officer,  and  give  the  first  taker  the  profits.  Oar 
practice  has  been  to  require  security  for  the  lawful  use  of  the 
property  during  the  life  estate,  and  if  this  is  not  given,  then 
pursue  the  mode  of  seizing  upon  the  property:  See  3  Yesey,  7; 
2  Id.  333,  529;  18  Id.  41.  Security  has  been  given  for  the 
preservation  of  the  property  in  the  present  instance. 

If  the  first  taker  has  power,  during  his  life,  to  dispose  of  the 
property  absolutely,  it  is  not  within  the  power  of  the  court  to 
interfere  for  the  preservation  of  it  during  the  life  estate.  In  all 
such  cases,  the  rule  is,  that  the  devise  over  is  void,  and  that  the 
first  taker  has  the  estate  in  fee.  In  this  construction  no  dis- 
tinction has  been  made  between  goods  and  lands:  Jackson  v. 
Bull,  10  Johns.  21  [6  Am.  Dec.  321],  where  the  rule  is  well  laid 
down  by  the  supreme  court  of  New  York. 

Here  a  rule  of  law  interposes,  which  controls  the  intention  of 
the  testator;  for  although  the  devise,  in  plain  terms,  is,  that  he 
gives  to  A.,  to  be  disposed  of  by  him,  during  his  life,  at  his  will 
and  pleasure;  but  that  such  part  of  the  property  as  may  be  un- 

1.  See  Bou  t.  ReynoldM,  1  Swuut.  446. 
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disposi^d  of  at  his  death,  shall  go  in  remainder  to  B.  Yet  B. 
shall  take  nothing,  although  the  "whole  property  and  estate  de- 
vised remain  in  A.  at  his  death;  for  the  reason  that  it  is  out  of 
the  powers  of  a  court  of  chancery  to  goyem  the  discretion  in  A., 
the  first  taker;  and  hence  such  an  executory  devise  has  uniformly 
been  pronounced  void,  16  Johns.  571. 

"When  a  principle  is  settled,"  says  Lord  Mansfield,  Cowper, 
355,  "no  conjecture,  or  private  imagination, can  shake  a  rule  of 
law — which  must  govern." 

To  apply  the  rules  above  laid  down  to  the  case  before  the  court, 
it  is  admitted  that  the  clause  in  Brittain  Goodwin's  will  would 
have  vested  in  his  wife  an  absolute  estate;  and  that  it  gives  hei 
the  power,  as  devisee,  to  dispose  of  the  whole  estate  in  the  prop- 
erty devised,  when  not  taken  in  connection  with  what  follows  : 
**  The  remainder  of  said  estate,  after  her  decease,  to  be  for  the 
use  of  the  said  Jesse  Goodwin."  It  is  argued  that  this  clause 
cuts  down  the  estate  of  the  wife  to  the  mere  use  of  the  property 
during  life,  without  any  power  in  her  to  alien  the  same;  that 
the  court  can  seize  thereon,  should  she  attempt  to  sell,  and  pre* 
eerve  it  for  Jesse,  by  impounding  it. 

To  test  this  principle  let  us  put  a  case.  Suppose  Elizabeth 
Goodwin  had,  in  her  life-time  (for  she  is  now  dead),  sold  one  oz 
more  of  the  slaves  to  a  third  person^  bona  fide;  Jesse  Goodwin, 
after  her  death,  had  brought  detinue  against  the  purchaser  for 
the  slave,  relying  upon  the  executory  devise  in  the  will  of  Brit- 
tain Goodwin — could  he  recover  ?  The  court  thinks  not,  and 
for  this  reason,  because  Brittain  Goodwin  intended,  by  his  will, 
to  give  his  wife  his  personal  property  absolutely,  to  be  disposed 
of  by  her,  according  to  her  will  and  pleasure,  by  sale  or  other- 
wise; but  that  if  any  part  of  the  property  "remained,"  that  is, 
was  undisposed  of  by  her  at  her  death,  Jesse  Goodwin  was  to 
be  entitled  to  the  same;  hence,  by  law,  the  executory  devise  in 
Jesse's  favor  is  void,  and  the  bill^ust  be  dismissed. 

Whether  the  assignment  of  his  interest  to  Smith,  the  com- 
plainant, by  Jesse  Goodwin,  authorized  the  former  to  prosecute 
this  suit  as  assignee,  has  not  been  examined  by  the  court;  the 
defendant's  counsel  waiving  this  point,  and  requesting  that  the 
cause  should  be  decided  on  its  merits. 

The  court  has  given  mature  consideration  to  the  opinion  of 
Judge  Haywood  (reported  in  Peck,  102),  delivered  in  this 
cause  at  a  former  term;  and  duly  appreciates  the  talents  and 
learning  of  that  distinguished  judge;  but  feels  itself  constrained, 
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by  autbority^  and  ^^hat  is  believed  to  have  been  the  intent  of 
the  testator,  to  dissent  therefrom. 

In  this  appeal  from  the  judgment  of  the  chancery  court,  onlj 
three  of  the  judges  now,  in  fact,  constituting  this  court,  could 
sit  upon  its  hearing  above;  one  of  the  present  judges  was  dis- 
inclined to  a£Srm  the  opinion  of  the  chancellor;  the  other  two 
Bitting  members  were  of  opinion  it  ought  to  be  afiirmed;  when 
the  question  arose  upon  the  construction  of  the  statute  of  1824, 
which  x)rovides  ''that  there  shall  be  the  concurrence  of  three 
judges  to  make  a  decision,  except  in  cases  of  appeal  from  the 
courts  of  chancery,  in  which  appeals  the  judge  who  decided  the 
cause  below  shall  liot  sit,  and  if  the  court  (meaning  the  four 
other  judges)  are  equally  divided,  the  judgment  of  the  chancel- 
lor shall  be  affirmed."  The  whole  court  adjudge,  that  where 
there  ore  three  judges  sitting  upon  the  hearing  of  an  appeal 
from  the  chancery  court,  and  two  are  favorable  to  affirming  the 
decree,  and  one  is  of  opinion  that  it  should  be  reversed,  the  de- 
cree shall  be  affirmed;  for  the  reason,  that  if  the  fifth  judge  wae 
in  his  place,  and  favorable  to  a  reversal,  yet  the  two  judges  con- 
curring with  the  chancellor  could  affirm.  Therefore,  the  judg- 
ment must  be  affirmed. 

Decree  affirmed. 


.  Person ALTT— May  bb  Lzmtixd  over  bt  way  or  BjDtAnmKR. — ^ThaA 
personal  property  may  be  limited  over  by  way  of  remainder,  after  a  beqneat 
of  the  same  for  life,  is  now  too  well  settled  to  be  denied :  Smi^  v.  GcUes,  I 
Am.  Dec.  89,  note  90;  Origga  v.  Dodge,  2  Id.  82,  note  86;  WegieoU  v.  Cody, 
9  Id.  306.  In  the  latter  case.  Chancellor  Kent,  in  sustaining  a  limitation 
over,  by  way  of  remainder,  in  certain  personalty  mentioned,  after  a  beqnesfc 
of  the  same  for  life,  uses  the  following  language:  '*The  law  is  too  well  set- 
tled to  be  drawn  in  question  at  this  late  day,  that  a  limitation  of  personal 
goods,  and  chattels  or  money  in  remainder,  after  a  bequest  for  life,  is  good:" 
See  his  opinion  at  page  309,  and  cases  there  cited. 

The  correctness  of  the  rule  as  stated  by  Chancellor  Kent,  was  admitted  in 
the  principal  case,  but  the  facts  of  that  case  showed  that  the  absolute  power 
of  alienation  was  given  to  the  first  tkker,  and  to  have  upheld  the  limitation 
over  would  have  been,  in  effect,  to  restrain  the  absolute  power  of  limitation, 
consequently  the  limitation  was  adjudged  void:  See  Jadbiom  v.  BuU,  6  Am. 
Dec  321. 
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A  Prior  Mortgagee,  with  notice  of  a  subsequent  mortgage,  holds  tha 
balance  of  the  fund  derived  from  a  sale  of  the  mortgaged  premises,  over 
and  above  his  mortgage,  in  trust  for  the  subsequent  mortgagee. 
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Pabtnebship  Pkopertt — Creditors  ov  a  Partnership  have  in  equity  a 
lien  upon  the  partnership  property,  and  they  are  entitled  to  have  their 
daima  satisfied  out  of  the  partnership  effects,  in  preference  to  the  cred- 
itors of  an  individual  member  of  the  firm. 

A  Partner's  Interest  in  Partnership  Property  is  his  share,  after  the 
firm  debts  are  paid;  and  an  individual  creditor  of  such  partner  can  only 
acquire  a  lien  on  such  interest.  If  the  partnership  is  insolvent,  there  is 
no  interest  upon  which  he  can  acquire  a  lien. 

PASTNERSHIP  CREDITORS,  having  a  lien  on  the  separate  property  of  one  of 
its  members,  must,  if  the  firm  is  insolvent^  exhaust  his  separate  lien, 
before  he  comes  in  with  other  creditors  for  a  share  of  the  partnership 
effects. 

Purchaser  for  Value,  without  notice  of  an  equitable  lien,  holds  the  prop- 
erty discharged  of  the  lien. 

Vendor's  Lien,  How  Waived. — ^The  taking  of  new  and  distinct  security 
for  the  payment  of  the  purchase-money  waives  the  lien  that  a  vendor 
has  upon  the  property  sold  for  the  payment  of  the  purchase-price. 

Bill  in  equity.  The  chancellor  dismissed  the  bill.  The 
other  facts  appear  from  the  opinion. 

0  Green  and  OUbbs^  for  complainant. 

James  Campbell  and  Isacks,  contra.  The  creditors  of  the  firm 
have  a  lien  on  the  effects,  and  neither  partner  separately  has 
any  interest  therein,  except  his  share  of  the  undivided  surplus 
afteF  all  the  debts  are  paid:  Watson  on  partnerships,  100,  lOi; 

1  Ves.  279;  4  Id.  796;  4  Johns.  Ch.  652. 

By  Court,  Crabb,  J.  The  defendants,  John  and  George 
Dougherty,  became  partners  in  trade  and  merchandise,  in  1815; 
they  were  embarrassed  in  1819,  and  on  the  first  of  January, 
1820,  were  insolvent  to  the  amount  of  eight  or  ten  thousand 
dollars  beyond  their  means  of  payment.  The  firm  owed  large 
debts  to  creditors  in  the  Atlantic  cities;  and  to  the  branch  of 
the  Nashville  bank  at  Winchester  about  twelve  thousand  dol- 
lars. The  defendants.  Miller  and  Woodses,  were  their  accom- 
modation indorsers  for  the  latter  sum  to  the  bank.  John 
Dougherty  was  individually  indebted  to  the  complainant,  James 
White,  about  six  thousand  dollars.  In  the  latter  part  of  the 
year  1819,  John  and  George  Dougherty  sold  goods  to  Herbert 
and  Kyle,  of  Huntsville,  to  the  value  of  about  eleven  thousand 
dollars,  and  took  their  notes  for  the  amount.  These  they 
pledged  to  Miller  for  the  security  of  himself  and  the  Woodses. 
Whether  that  was  a  permanent  or  a  temporary  pledge  is  one 
question  of  fact  disputed  by  the  parties. 

The  Doughertys  also  assigned  to  their  indorsers.  Miller  and 
others,  for  their  additional  security,  stock  in  the  bank  to  th6 
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nominal  amount  of  about  six  thousand  dollars.  On  the  eighth 
day  of  January,  1820,  John  Dougherty  mortgaged  to  the  in- 
dorsers,  for  their  security,  two  town  lots  in  Winchester,  his 
individual  property. 

On  the  twentieth  of  the  same  month,  complainant  and  John 
Dougherty  signed  in  Winchester  a  memorandum  in  the  follow- 
ing words: 

"I  am  willing  to  wait  for  the  amount  of  my  debt  from 
Major  Dougherty  fiye  years,  carrying  interest  from  the  date. 
Major  Dougherty  proposes  to  include  my  debt  in  a  mort- 
gage with  T.  Miller,  Archibald  Woods,  and  W.  Woods,  who 
hold  debts  on  Herbert  and  Kyle  to  the  amount  of  eleven 
thousand  and  fifty  dollars,  the  real  property  in  Winchester, 
and  the  stock,  in  the  Winchester  bank,  out  of  which  property 
they  are  bound  to  pay  twelve  thousand  dollars.  The  balance 
of  the  above  property  will  then  be  for  the  security  of  my  debt. 

This  twentieth  of  January,  1820. 

**  James  Whttk, 

**  John  DouaHBRTr." 

The  complainant  then  left  Winchester,  and  the  next  day 
John  Dougherty  executed  and  delivered  to  complainant's  agent, 
who  received  it,  a  deed  of  mortgage  for  the  same  two  lots  which 
had  been  mortgaged  to  Miller  and  others,  with  three  other  lots 
in  the  same  town.  The  deed  describes  the  two  lots  as  ''being 
the  same  specified  in  a  mortgage  executed  for  the  same  to  Ar« 
cbibald  Woods,  William  Woods,  and  Thomas  Miller,  dated  on 
the  eighth  instant." 

The  complainant  affirms  that  Miller  had  notice  soon  after- 
wards of  the  agreement  evidenced  by  the  above  memorandum, 
and  of  the  lien  he  says  he  acquired  by  means  of  it.  The  de- 
fendants deny  that  they  had  any  notice  until  after  the  notes 
were  disposed  of  as  hereinafter  mentioned.  Hence  arises  an- 
other disputed  question  of  fact.  Afterwards,  but  when,  the 
parties  do  not  agree,  nor  does  the  evidence  precisely  specify, 
Herbert  and  Kyle's  notes,  pledged  to  Miller,  were  surrendered 
by  him,  at  the  instance  of  the  Doughertys,  to  their  joint  credit- 
ors, and  the  amount  was  subsequently  paid  to  them.  It  does 
not  appear  that  the  two  lots  and  the  bank  stock  are  more  than 
a  sufficient,  and  defendants  allege  them  to  be,  a  slender  security 
for  their  liabilities. 

Complainant  insists  that  the  defendant.  Miller,  acted  iniqui- 
tously  in  giving  up  the  notes  on  Herbert  and  Kyle  to  the  east- 
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em  creditors;  and  for  that  reason  bis  lien,  as  a  prior  mortgagee 
of  the  two  lots,  should  be  postponed  in  equity  to  his  own. 
And,  beyond  all  doubt,  if  the  fact  were  that  Miller  had  the  first 
claim  to  security  by  mortgage  and  pledge  on  certain  property, 
and  complainant  a  second  mortgage  or  security  on  the  same,  of 
which  Miller  had  notice,  and  if  there  were  no  other  persons 
having  a  better  claim  than  complainant,  Miller  would  hold  the 
excess  beyond  the  satisfaction  of  his  own  claim,  as  a  trustee  for 
the  benefit  of  complainant,  and  a  court  of  equity  would  hold 
him  accountable  for  a  disposition  of  that  excess  to  the  prejudice 
of  complainant. 

1.  Let  us  then,  first,  take  it  for  granted  that  it  was  the  inten- 
tion of  John  Dougherty  and  complainant,  by  the  instrument  of 
the  twentieth  of  January,  and  the  mortgage  of  the  twenty-first, 
to  giye  complainant  a  lien  on  Herbert  and  £yle's  notes  and  the 
bank  stock,  in  addition  to  the  two  town  lots,  second  only  to  the 
lien  of  Miller  and  his  associates,  to  the  amount  of  twelve  thou- 
sand dollars,  and  that  the  instrument  relied  on  was  effectual 
for  that  purpose,  so  far  as  they  could  make  it  effectual,  and  that 
Miller  was  apprised  of  it  before  he  delivered  over  the  notes  of 
Herbert  and  Kyle  to  the  other  joint  creditors;  was  the  subse- 
quent act  of  delivering  up  the  notes  to  them,  such  a  wrong  com- 
mitted by  Miller  towards  White,  as  a  court  of  equity  can  re- 
dress ? 

Leaving  the  complainant  for  a  moment  out  of  view,  how 
would  the  equities  stand  between  the  other  joint  creditors,  and 
Miller  and  others  ? 

That  the  joint  creditors  of  a  partnership  have,  in  equity,  a 
general  lien  on  the  funds  of  the  partnership,  and  that  in  case  of 
insolvency  they  are  to  be  preferred  to  the  creditors  of  an  indi- 
vidual member  of  the  firm,  is  at  this  day  too  firmly  settled  to 
be  questioned:  1  Ves.  239;  Field  v.  Taylor,  4  Id.  396;*  6  Mass. 
242;  2  Johns.  280;  4  Johns.  Gh.  522;  20  Johns.  611. 

The  other  joint  creditors  then  say  to  Miller  and  the  Woodses, 
we  are  all  joint  creditors;  we  have  all  a  general  lien  on  the 
partnership  funds;  there  is  not  enough  to  pay  us  by  eight  or 
ten  thousand  dollars;  we  do  not  claim  a  participation  with  you 
in  the  additional  specific  lien  that  you  have,  by  your  superior 
vigilance,  acquired  on  the  two  lots;  but  we  ask  that  you  will  ex- 
haust that  fund  before  you  commence  a  dimunition  of  the  al- 
ready insufficient  fund,  to  which  alone  we  can  have  recourse 
under  the  circumstances — the  partnership  property. 

1.    Taylor  t.  Fiddt,  A  Ves.  396. 
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Could  Miller  resist  sach  a  demand  in  a  coiut  of  equity?  We 
take  it  to  be  clear  that  he  eoald  not.  It  is  an  estaolished  gen- 
eral rule  of  equitj,  that  where  two  ascertained  creditors  haTS 
one  fund  common  and  open  to  both^  and  one  has  a  second  f and 
to  which  the  other  can  not  resort,  the  former  shall  exhaust  his 
separate  fund  before  he  shares  iu  the  common  one:  Everston  y. 
Booih,  19  Johns.  G3;^  Eavoley  t.  Mancius,  7  Johns.  Ch.  184;  17 
Ves.  520. 

There  are  some  exceptions  to  this  role,  of  which  the  supposed 
case  would  not  be  one.  There  would  be  peculiar  propriety  in 
applying  the  general  rule  to  the  case  supposed,  as  both  of  the 
funds,  namely,  the  joint  property  and  the  individual  property, 
or,  in  other  words,  both  John  and  Gteorge  Dougherty,  and  John 
Dougherty  would,  independently  of  specific  liens,  be  equally 
liable  to  the  claims  of  all  the  joint  creditors,  both  to  the  plaintiffs 
in  the  supposed  application,  and  to  Miller  and  others,  the  sup- 
posed defendants. 

If  a  court  of  equity  would  have  compelled  Miller  to  surrender 
Herbert  and  Kyle's  notes  to  other  joint  creditors,  they  haying 
ascertained  their  demands  by  judgment,  upon  its  being  seen 
that  Miller  had  a  sufficient  separate  fund  to  secure  him,  it  can 
not  be  said  he  acted  unconscientiously  by  doing  the  same  thing 
without  its  decree.  That  the  creditors  who  got  them  are  bona 
fide  creditors,  is  not  contested,  though  it  does  not  appear  that 
their  demands  were  ascertained  by  judgment.  '  Indeed,  it  is  ex- 
pressly admitted  that  there  was,  and  is,  a  deficiency  of  joint 
means  to  discbarge  joint  liabilities  to  the  extent  of  eight  or  ten 
thousand  dollars. 

The  complainant,  however,  here  interposes  his  claim,  and 
sajs  that  he  has  a  lien  on  the  lots,  stock,  and  notes.  Admit  iU 
When  did  it  originate  ?  On  the  twentieth  of  January.  To  this, 
the  joint  creditors  answer,  as  to  the  notes  and  other  joint 
property,  we  had  a  lien  of  a  prior  date,  a  general  lien  on  all  the 
partnership  property,  and  there  is  not  enough  to  pay  us. 

Miller  and  Woods  answer  as  to  the  two  lots,  and  say,  we  too 
had  a  lien  of  a  prior  date,  which  originated  on  the  eighth  of 
January.  And  they  all  answer,  when  we  exhaust  the  yalue  of 
the  lots,  and  all  the  joint  property,  there  is  still  a  part  of  the 
joint  debt  unpaid. 

There  seems  to  have  been  a  sort  of  vague  idea  in  the  mind  of 
the  complainant,  that  as  the  creditors  of  John  and  George 
Dougherty  were  entitled  to  a  preference  over  him  as  to  the  joint 

1.    Evertttm  ▼.  Booth,  19  Johns.  B.  486. 
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property,  he,  as  a  creditor  of  John  Dougherty,  was  entitled  to 
a  fiimilar  preference  over  them  as  to  the  individual  property  of 
John,  notwithstanding  some  of  the  joint  creditors  had  a  prior 
specific  lien  on  it.  In  this  he  is  wholly  mistaken.  There  is  no 
legal  foundation  for  such  a  preference.  The  liabilities  of  partners 
are  joint  and  several.  John  Dougherty  was  as  much  the  debtor, 
or  as  likely  to  be  the  debtor  of  Miller,  as  he  was  of  White. 
They  were  running  a  race,  and  qui  prior  est  in  tempore  potior  est 
injure. 

2.  Supposing  that  John  Dougherty  possessed  the  legal  right 
on  the  twentieth  of  January  to  dispose  of  the  Herbert  and  Eyle 
notes,  and  the  bank  stock,  to  the  prejudice  of  the  joint  creditors 
of  himself  and  partner,  did  he  do  so? 

The  instrument  of  that  date  is  not  very  clear  and  definite  in 
its  terms.  At  least  it  is  incomplete  in  its  character,  and  con- 
templates the  subsequent  fulfillment  of  what  it  only  proposes. 
We  must  look  to  the  mortgage  deed  of  the  next  day  for  that  ful- 
fillment. One  of  the  partners  had  the  day  before  rashly  promised 
what  he  then  thought  it  improper  to  perform;  and  what  this 
court  think  he  should  neither  have  promised  nor  performed,  to 
dispose  of  a  large  portion  of  the  partnership  property  without 
the  consent  of  his  co-partner;  or  without  the  consent  of  his 
joint  creditors,  to  pay  or  secure  an  individual  debt  of  his  own. 
On  the  twenty-first  he  executed  a  mortgage  deed,  in  which 
none  of  the  joint  property  was  included,  but  conveying  the  two 
lots  in  Winchester,  probably  in  lieu  of  the  excluded  property. 
This  deed  was  accepted  by  complainant's  agent,  and  the  ar- 
rangement acquiesced  in  by  himself.  We  think  the  com- 
plainant had  no  lien  beyond  the  terms  of  the  mortgage. 

It  is  not  thought  necessary  to  examine  very  particularly 
whether  the  defendant.  Miller,  had  notice  of  the  instrument  of 
the  twentieth.  Because,  as  we  do  not  consider  the  arrangement 
then  proposed  to  have  been  consummated,  nothing  obligatory 
existed  of  which  notice  could  be  given.  And  it  will  not  be  pre- 
tended that  notice  would  vary  the  effect  of  the  instrument 
itself,  and  make  it  communicate  an  interest,  if,  without  notice, 
it  would  communicate  nothing.  We  should  require  to  be  much 
better  satisfied  than  we  are,  however,  before  we  should  be  pre- 
pared to  say,  in  opposition  to  the  direct  denial  in  Miller's 
answer,  that  he  had  the  alleged  notice. 

The  complainant  relies  on  another  ground.  He  and  John 
Dougherty  were  once  partners  in  merchandise.  They  dissolved 
their  partnership  on  the  sixth  day  of  July,  1815,  and  by  the  deed 
of  dissolution,  complainant  *' relinquished  to  said  Dougherty 
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all  his  interest  in  both  of  the  said  firms,  including  real  property 
as  well  as  all  other,  which  then  belonged  to  either  of  said  firms/* 
Complainant  says,  that  his  legal  interest  in  an  undivided  moiefy 
of  the  real  estate,  did  not  pass  by  this  deed,  and  that  therefore 
he  can  now  maintain  this  bill.  This  averment  comes  with  but 
a  bad  grace  from  the  complainant,  after  he  has  permitted  John 
Dougherty  to  remain  in  undisturbed  possession  for  some  years^ 
under  the  deed  of  partition,  and  by  that  means  enabled  him  to 
make  conveyances  to  innocent  purchasers;  but  more  especially, 
after  he  has  himself  expressly  recognized  the  estate  in  fee  of 
Dougherty,  by  himself  accepting  from  him  a  mortgage  in  fee, 
as  the  bargainee  of  a  legal  title.  This  is  manifestly  an  after 
thought,  first  introduced  in  an  amendment  of  his  bill,  contraiy 
to  the  scope,  frame,  and  nature  of  his  first  complaint. 

But  a  sufficient  answer  of  itself  to  the  proposition  is  that 
complainant,  if  he  be  correct,  need  not  come  into  this  court. 
Let  him  go  into  a  court  of  law,  and  there  set  up  his  supposed 
legal  title  to  an  undivided  moiety  against  the  persons  having 
the  adverse  possession.  Upon  what  principle  can  it  be  seri- 
ously insisted  that  a  court  of  equity  would  indulge  a  complain- 
ant actually  asserting  such  a  claim,  directly  in  the  face  of  his 
own  deed,  relinquishing  all  right  ?  Did  he  even  come  for  a  par- 
tition, as  he  does  not,  he  would  be  told,  in  such  a  case,  first  to 
establish  his  title  at  law:  1  Johns.  Ch.  117;  4  Id.  276. 

But  again,  it  is  said  that  if  the  legal  title  passed  by  the  deed 
of  dissolution,  the  plaintiff  has,  as  vendor,  a  lien  on  the  lots  for 
the  consideration  money.  There  are  several  reasons  why  he 
cannot  successfully  assert  such  a  lien. 

A  sufiScient  one  is,  that  Miller  and  others  were  purchasers 
without  notice  of  any  lien  from  anything  that  appears:  Sugden 
on  Ven.,  and  authorities  there  cited,  398;  7  Wheat.  46;  3  Hay. 
195. 

Again,  by  complainant's  own  showing,  he  has  waived  such  a 
lien,  if  he  had  it,  by  taking  distinct  and  independent  securities: 
Brovm  v.  Oilman,  Sugden,  387;  4  Wheat.  265,  292.  Bedides 
taking  a  mortgage  on  these,  he  took  a  mortgage  on  three  other 
lots. 

We  are  of  opinion  that  the  decree  of  the  court  of  equity,  dis> 
missing  the  complainant's  bill,  ought  to  be  afiSrmed. 

Partnership  Propertv. — Liable  for  partner's  debts,  when.  See  note  to 
Dob  V.  Ilalsq/,  8  Am.  Dec  297. 

Vendor's  Lien. — Not  enforced  against  purchaser  without  notice:  Duval 
V.  £ibb8,  4  Am.  Dec.  50G;  Lagow  v.  BadolUt,  12  Id.  258^  note  262.  Seealso^ 
as  to  a  waiver  and  transfer  of  the  lien.  Id.  26dL 
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Cocke  v.  MoGinnis. 

[1  Mabizh  k  Teboeb,  361.] 

BxATDTES  or  Limitations. — Courts  of  equity,  acting  by  analogy,  will,  in  all 
proceedings  where  they  have  concurrent  jurisdiction  with  courts  of  law, 
apply  statutes  of  limitations,  and  refuse  to  grant  relief  when  it  appears 
that  the  statutory  period  upon  which  an  action  might  have  been  main- 
tained at  law  has  elapsed. 

Statutes  of  Limitations — Constbuction  of. — General  words  in  a  statuto 
of  limitations  must  receive  a  general  construction,  and  if  there  be  no  ex- 
press exception,  the  court  can  make  none. 

Plaintiffs  sued  defendant,  administrator  of  Stone,  deceased, 
for  money  received  by  Stone  in  his  life-time,  to  their  use. 
Pleas:  1.  Non-assumpsit;  2.  That  Stone  did  not  promise  with- 
in three  years;  3.  Fully  administered.  On  appeal  from  Grain* 
ger  county  to  the  circuit  court,  plaintiff,  upon  leave  obtained, 
replied  specially  to  the  plea  of  the  statute  of  limitation,  '*  that 
Stone,  in  his  life-time  acting  as  agent  for  plaintiff,  collected 
moneys  of  plaintiff,  and  fraudulently  concealed  from  plaintiff 
the  fact  of  the  receipt  of  the  same  until  within  three  years  be- 
fore the  bringing  of  this  action."  To  this  plea  there  was  a 
general  demurrer,  which  was  overruled,  and  judgment  entered 
for  plaintiff. 

By  Court,  Catbon,  J.  The  single  question  to  be  decided  by 
the  court  is,  whether  the  replication  is  a  good  answer  to  the 
plea  of  the  statute  of  limitations. 

1.  It  is  contended,  on  the  part  of  the  defendants  in  error,  that 
Stone  received  the  money  as  agent,  in  the  capacity  of  gate- 
keeper, and  held  the  same  as  a  trustee;  that  the  relation  of  trustee 
and  cestui  que  trust  existed  between  him  and  the  plaintiff  below, 
and  that  Stone's  possession  of  the  money  was  consistent  with 
the  right  of  Jack  and  Cocke,  and  therefore  the  act  of  limita- 
tions did  not  run  in  favor  of  Stone. 

The  statute  of  1715,  c.  27,  sec.  5,  says,  "  that  actions  upon 
the  case  shall  be  commenced  or  brought  within  three  years 
next  after  the  cause  of  such  action  or  suit,  and  not  after."  All 
comment  upon  this  forcible  and  unambiguous  language  can  but 
obscure  it.  What  was  the  cause  of  this  suit?  The  receiving  of 
the  money  by  Stone.  Instantly  on  his  receiving  any  part  of 
the  money  a  right  of  action  accrued  to  Oocke  and  Jack;  and 
within  three  years  after  such  cause  of  action,  the  defendants  in 
error  were  bound  to  sue,  or  their  action  was  barred. 

The  history  of  English  jurisprudence,  it  is  believed,  furnishes 
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aoi  an  instance  where  it  was  holden  that  the  relation  of  cestui 
^fte  trust  and  trustee  prevents  the  statute  from  creating  a  bar  in 
m  case  where  an  action  at  law  can  be  sustained.  In  eveiy  case 
where  an  action  of  assumpsit  will  lie,  there  even  courts  of 
dmncery,  having  concurrent  jurisdiction  with  courts  of  law,  will 
^plj  the  statute.  This  has  been  the  settled  rule  of  decision 
in  the  English  chanceiy  courts  for  a  century:  Locey  v.  Locey^ 
\tj  Lord  Macclesfield,  1719;  Free,  in  Gh.  618.  The  rule  is  fol- 
lowed and  distinctly  laid  down  in  Street  v.  MeUisk,  2  Atkins, 
'CIO;*  is  recognized  and  commented  upon  in  the  very  able  opin- 
ion of  Lord  Bedesdale  in  Eovenden  v.  Amesley,  2  Scb.  &  Lef. 
^7.  The  cases  are  all  brought  together  by  Chancellor  Kent  in 
ilie  cause  of  Kane  v.  Bloodgood,  7  Johns.  Ch.  Ill  [II  Am.  Dec. 
417],  where  the  chancellor  repudiates  the  doctrine  held  by 
Um  in  the  cause  of  Coster  v.  Murray,  5  Johns.  Ch.  522.  The 
latter  case  had,  upon  appeal  to  the  supreme  court,  been  over- 
mled;  which  decision,  overruling  Chancellor  Kent's  opinion,  is 
xeported  in  20  Johnson's  Reports,  576,  610.  In  the  above 
caases  the  true  rule  is  laid  down,  that  courts  of  equity  will  ap- 
^j  the  statute  to  all  cases,  unless  it  be  such  as  are  predicated 
tipon  a  naked  trust,  in  which  courts  of  equity  have  alone  juris- 
-diction,  and  of  \/hich  courts  of  law  have  no  cognizance. 
Hence  the  bringiug  of  the  suit  at  law  in  this  cause  was  conclu- 
nve  that  the  claim  sued  for  was  of  such  a  character  as  to  be 
barred  by  the  statute  of  limitations.  This  position  is,  there- 
for, untenable. 

2.  It  is  contended  that  the  concealment  of  the  receipt  of  the 
4Boney  by  Stone,  as  set  forth  in  the  replication,  is  a  good  an- 
swer to  the  plea  of  the  statute  of  limitations;  and  that  a  fraad- 
olent  concealment  of  the  cause  of  action  formed  an  exception 
•in  favor  of  the  defendants  in  error  until  they  discovered  the 
icand.  Here,  again,  it  is  believed  the  words  of  the  statute  are 
ioo  plain  for  construction  to  afford  any  aid  to  the  mind  not 
affected  by  unmeaning  refinement.  **  The  suit  shall  be  brought 
within  three  years  next  after  the  cause  of  action,"  says  the  stat- 
iile.  Was  the  discovery  that  the  money  had  been  fraudulently 
concealed  by  Stone  "cause  of  action?"  This  it  certainly 
could  not  be.  The  declaration  informs  us  that  the  receipt  of 
the  money  to  Cocke  and  Jack's  use,  by  Stone,  was  the  cause  of 
action;  and  the  statute  tells  us  that  within  three  years  next 
after  the  receipt  of  the  money  the  suit  must  have  been  brought 

the  action  was  barred.     The  replication  admits  the  cause  of 

I.  Lodeqf  ▼.  £«cMy.  3.  Stmartr,  MtUUk,  2  Atkiu, 610. 
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action  to  have  existed  more  than  three  years  before  the  suii 
brought,  by  in  eSect  confessing  the  plea  to  be  true.  But  it  is 
insisted  that  the  fraudulent  concealment  put  it  out  of  the  power 
of  the  plaintiffs,  Cocke  and  Jack,  to  sue,  and  therefore  there  is 
an  implied  exception  in  their  faror,  which  is  equally  strong 
with  the  express  exceptions  in  faTor  of  those  who  are  iufants, 
femes-covert,  non  compos,  imprisoned,  or  beyond  the  seas.  And 
ihis  brings  us  directly  to  the  question,  whether  the  courts  have 
power  to  make  exceptions  to  the  afiSrmative  and  positive  enac- 
tions of  a  statute,  in  cases  where  the  legislature  has  made 
none  ?  I  am  well  convinced  that  this  court  has  no  such  power; 
that  it  is  our  duty  to  administer  the  law,  regardless  of  particu 
lar  cases  of  hardship,  and  that  it  belongs  exclusively  to  the 
legislature  to  alter  the  law,  if  it  is  oppressive  or  inconvenient. 
It  is  believed  that  such  has  been  the  course  of  decision,  with 
slight  aberrations,  in  reference  to  the  act  of  limitations,  for  cen- 
turies. The  case  of  StoweU  v.  Lord  Zouch,  in  Plowden,  lays 
down  the  principle  that  when  the  statute  once  begins  to  run,  it 
runs  on;  and  that  the  courts  have  no  power  to  make  an  excep- 
tion in  favor  of  a  disabled  person  upon  whom  the  estate  is 
cast,  the  next  day  after  the  statute  commences  its  operation. 

The  courts  being  shut  by  a  civil  war,  or  there  being  no  courts 
of  justice  in  which  suit  can  be  brought,  is  no  good  replication 
to  the  plea  of  the  act  of  limitations:  4  Bac.  Abr.  by  Gwillim,  480; 
2  Salk.  420. 

Hence  it  was  that  the  statute  of  William  and  Mary  was  passed 
declaring  the  time  from  the  tenth  of  December,  1687,  to  the 
twelfth  of  March,  1688,  should  not  be  accounted  any  part  of  the 
time  within  which  an  action  might  have  been  brought,  there 
having  been  no  government  from  the  time  of  the  departure  of 
King  James  until  King  William  assumed  the  government. 

The  very  act  under  consideration  was  suspended  in  its  opera- 
tion by  the  act  of  1783,  c.  4,  sec.  9,  from  the  fourth  of  July, 
1776,  to  the  first  of  June,  1784.  The  act  of  1794,  c.  1,  sec.  40, 
73,  made  similar  provisions;  and  a  similar  provision  in  principle 
was  made  by  the  act  of  1813,  c.  2,  in  favor  of  those  who  en- 
tered the  service  of  the  United  States  during  the  last  American 
war.  These  statutes  are  conclusive  recognitions  of  the  princi- 
ple, that  the  legislature  alone  can  make  the  exceptions;  and 
that  none  prevail  but  such  as  have,  from  time  to  time,  been  de- 
clared by  legislative  enaction,  either  in  the  body  of  the  act  itself 
or  by  subsequent  statutes.  The  English  courts,  in  the  late  cases 
of  Bartley  v.  Foriner,  and  Short  v.  McCartney,  reported  in  the  5th 
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Tol.  Brod.  &  Bing.,  recognized  the  principle^  nor  has  there  ever 
been  any  departure  therefrom,  so  far  as  my  knowledge  extends, 
in  the  common  law  courts  pf  that  country,  with  the  single  ex- 
ception of  a  dictum  in  the  case  of  Bree  ▼.  Eolbek,  in  Douglass. 
The  decisions,  so  far  as  they  are  known,  made  by  some  of  the 
most  respectable  courts  in  the  United  States  hold  a  similar  doc- 
trine. The  supreme  court  of  the  United  States,  in  the  cause  of 
Mclver  y.  Bagan,  2  Wheat.  29,  says:  "  Wheneyer  the  situation 
of  the  party  was  such  as,  in  the  opinion  of  the  legislature,  to 
furnish  a  motive  for  excepting  him  from  the  operation  of  the 
law,  the  legislature  has  made  the  exception;  it  would  be  going 
far  for  this  court  to  add  to  these  exceptions/'  This  case  is  en- 
titled to  much  respect,  and  is  conclusive  on  the  one  before  this 
court,  were  it  a  binding  authority. 

The  point  has  lately  been  very  ably  considered  by  the  supreme 
court  of  New  York,  in  the  case  of  Troup  y.  Smith,  20  Johns.  33, 
in  which  Chief  Justice  Spencer  examines  the  doctrine  at  some 
length,  and  the  court  decides  in  conformity  to  the  above  opin- 
ion of  the  supreme  court  of  the  United  States.  The  case  in 
New  York  was,  in  its  circumstances,  somewhat  like  the  present, 
and  in  principle  the  same. 

The  supreme  court  of  Virginia,  in  the  case  of  Callia  v. 
Waddy,  in  2  Munf .  511,  have  also  decided  that  fraud  and  want 
of  knowledge  of  its  commission,  until  after  the  plaintiff  was 
barred,  was  not  a  good  replication  to  the  statute  of  limita- 
tionsi. 

In  North  Carolina  the  course  of  decision  had  been  thought  to 
be  contrary  to  the  decisions  last  recited;  but  the  point  came 
directly  before  their  supreme  court,  in  the  cause  of  Hamilton 
V.  Smith,  1  Murp.  115,^  where  the  court  overrules  all  the  former 
adjudications  that  militate  against  the  decisions  of  the  English 
courts,  and  fully  recognize  the  principle  that  the  courts  have  no 
power  to  make  exceptions  to  the  statute  where  the  legislature 
has  made  none. 

It  is  contended,  however,  that  the  supreme  court  of  this 
state,  in  the  cause  of  BlarUon  and  Coidson,  reported  in  8  Hayw., 
have  settled  the  law  that  such  replication  as  the  present  is  a 
good  answer  to  the  plea.  The  point  now  before  the  court  did 
not  arise  in  Blanton  and  Coulson,^  In  that  cause  the  plaintiff, 
Blanton,  declared  in  trover  against  Coulson  for  a  negro;  Coul- 
son  pleaded  the  statute  of  limitations;  to  which  plea  the  defend* 

1.  Hamilton  t.  Skepperd,  3  Hup.  115. 
a.  Ct  leMtm  T.  Slonlon,  8  Hayw.  U2. 
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ant's  counsel  replied  in  these  words:  **  Replication  and  issue." 
On  the  trial  in  the  circuit  court,  Coulson  proved  possession  of 
the  negro  by  himself  for  fifteen  years  and  upwards;  in  answer 
to  which  the  plaintiff  offered  to  prove  that  the  negro  had 
been  run  off  from  the  state  of  Virginia,  and  that  he  had  no 
knowledge  where  she  was,  until  within  three  years  next  before 
bringing  of  the  suit.  This  evidence  was  objected  to  on  the  part 
of  the  defendant,  but  received  by  the  court;  and  the  plaintiff  had 
a  verdict.  A  bill  of  exceptions  was  taken  and  a  writ  of  error 
to  the  supreme  court ^  and  the  only  point  decided  by  the  court 
was,  that  the  circuit  judge  erred  in  permitting  the  evidence  to 
avoid  the  effect  of  the  plea  of  the  statute  under  the  general 
replication;  for  this  reason  the  judgment  was  reversed,  and 
the  cause  remanded.  The  court  had  adopted  the  practice  about 
that  time  of  ordering  a  repleader,  upon  the  record  of  reversal, 
and  did  so  in  that  cause;  but  they  after  rejected  the  practice 
as  erroneous.  What  is  said,  therefore,  upon  the  replication 
directed  to  be  filed  in  the  cause  of  BUmion  v.  Goxihon^^  is  a 
mere  dictum,  not  warranted  by  anything  upon  the  record  that 
was  before  the  court;  and,  consequently,  only  a  highly  respecta- 
ble opinion,  but  no  authority;  nor  is  it  believed  that  it  ever  was 
intended  as  such.  1  was  of  counsel  in  said  cause,  and  well 
remember  the  facts  in  the  record. 

I,  therefore,  both  upon  principle  and  authority,  believe  the 
replication  no  answer  to  the  plea  of  the  statute  of  limitations, 
and  think  the  demurrer  should  be  sustained  and  judgment  en- 
tered for  the  defendant  below. 


CoCBTS  07  Equitt  are  bound  by  statutes  of  limitations,  the  same  aa  courts 
of  law:  Turnpike  Corporation  w.  Field,  3  Am.  Dec.  124;  Slielhyv,  Slielhy,  6  Id. 
686^  note,  691;  Kane  v.  Bloodgood,  11  Id.  417;  Frame  v.  Kenny,  12  Id.  367. 


Smiley    v.    Bell. 

[1  Mabtdt  k  TxsaxB,  378.] 

COTTBTS  OF  Equtty,  JURISDICTION  OF,  in  matters  of  accounts,  depends  upon 
whether  the  same  are  mutual  and  complicated;  if  not,  jurisdiction  will 
not  be  entertained. 

A  jnoNS  Abated  bt  Dbath — Wbxs  Revived  by  a  Bill  in  Equity. — Where, 
during  the  pendency  of  an  action,  in  the  name  of  an  assignor  of  a  claim 
for  the  benefit  of  an  assignee,  the  former  dies,  a  bill  in  equity  will  not  be 
entertained  by  the  assignee  to  revive  the  action,  on  the  ground  that  no 
person  would  administer  upon  the  assignor's  estate,  in  consequence  of  ita 
embarrassed  and  insolvent  condition. 

1.  CoUton  T.  BlaiUon, 
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The  facts  appear  from  the  opinion.    Bill  in  equity. 
Washington,  for  plaintiff. 
F.  B,  Fogg,  contra. 

By  Court,  Catron,  J.  Ohistopher  Stamp  assigned  to  Robert 
Smiley  an  open  account  on  Montgomery  Bell  (the  defendant) 
in  discharge  of  a  debt  due  Smiley  from  Stump.  Suit  was 
brought  in  the  Davidson  county  court,  in  the  name  of  Stump, 
against  Bell,  for  the  use  of  Smiley.  Judgment  was  recovered 
against  Bell  in  the  county  court.  He,  by  certiorari,  removed 
the  cause  into  the  circuit  court.  Whilst  pending  there.  Stump 
died.  Afterwards,  Robert  Smiley  filed  his  bill  in  equity,  alleg- 
ing that  no  one  had  administered  on  Stump's  estate,  nor  would 
probably  do  so,  owing  to  its  embarrassed  situation,  and  that  he 
would  not  administer,  nor  could  this  reasonably  be  required  of 
him,  for  the  reason  that  the  administrator  would  be  greatly 
harassed  by  the  numerous  outstanding  claims  against  Stump's 
estate.  After  the  bill  was  filed.  Smiley  died,  and  his  administra- 
trix reviyed  the  suit.  Bell,  in  his  answer,  insists  upon  the  want 
of  jturisdiction  in  a  court  of  equity  to  give  complainant  relief, 
amongst  other  matters. 

Whether  a  bill  in  equity  could  be  sustained,  as  between  Stump 
and  Bell,  upon  the  account,  rests  upon  facts.  It  is  very  doubt- 
ful, from  anything  appearing  in  the  pleadings  and  proofs, 
whether  such  mutual  and  complicated  accounts  existed  on  the 
respective  sides  as  to  give  a  court  of  equity  original  jurisdiction, 
by  bill,  as  a  substitute  for  the  obsolete  action  of  account.  This 
doubt  arises,  taking  the  bill  and  answer  together,  but  if  the 
bill  had  been  demurred  to,  it  is  very  clear  that  no  mutual  deal- 
ings existed  of  a  character  to  give  a  court  of  equity  jurisdiction. 
The  account  exhibited  with  the  bill,  shows  only  two  payments  of 
one  hundred  and  forty-five  dollars,  and  thirty-six  dollars  in  cast- 
ings, by  Bell,  and  the  balance  is  stated  at  eight  hundred  and  nine- 
ty-five dollars.  If  a  court  of  equity  were  to  assume  jurisdiction 
in  such  a  case,  there  would  be  an  end  to  the  action  of  assumpsit 
in  every  instance  where  there  had  been  a  single  payment  on  the 
port  of  the  defendant,  did  the  creditor  choose  to  proceed  in 
equity.  Bell,  in  his  atswer,  claims  further  credits,  but  on  the 
hearing  below,  gave  no  proof  of  any  account  on  his  part  against 
Stump.  This  answer  produces  difficulties  on  the  head  of  juris- 
diction, and  the  court  would  encourage  demurrers  in  such  cases; 
this  would  reduce  the  expenses  of  litigation,  be  productive  of 
dispatch,  and,  what  is  of  still  more  consequence,  reduce  the  rules 
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by  which  a  court  of  equity  is  governed  to  a  science.  The 
would,  however,  be  inclined  to  dismiss  the  bill  for  want  of 
isdiction,  were  there  proper  parties  before  the  court,  upon  Om 
ground  that  the  remedy  is  at  law.  6  Yes.  136;  1  Johns.  Ob^ 
463. 

The  main  question  in  the  cause  is,  Can  the  court  take  jurisdio- 
tion,  supposing  the  claim,  as  between  Stump  and  Bell,  was  off 
an  equitable  nature? 

It  is  urged  for  complainant,  that  the  great  difficulties  impoBed* 
upon  Smiley,  owjdg  to  the  very  embarrassed  situation  of  Stump^s 
estate,  authorized  him  to  seek  his  remedy  in  equity,  there  beuqg 
none  at  law;  and  that  his  assignment  of  the  account  on  "BeB 
gave  him  the  benefit  of  this  remedy  in  his  own  name  aftar- 
Stump's  death.  As  between  assignor  and  assignee  of  a  chose  m 
action,  courts  of  equity  have  protected  the  rights  of  the  latter 
against  the  acts  of  the  former,  tending  to  deprive  the  assignee  of 
such  rights;  but  that  a  cause  of  action  could  be  assigned,  other^ 
than  in  cases  expressly  provided  for  by  statute,  is  not  believed 
to  be  a  position  that  can  be  maintained;  nor  is  death  an  accident 
that  will  give  jurisdiction  to  a  court  of  equity,  where  the  remedy 
is  suspended  by  the  death  of  him  who  had  the  right  of  action^ 
and  no  impediment  exists  to  obtainiDg  administration:  Jones  t. 
Frost,  Sleadman,  and  others,  3  Madd.  Gh.  1, 7;  Lowe  and  others  t. 
Tarley  and  others,  1  Id.  101,  105;^  Humphreys  v.  Humphreys;, 
3  P.  Wms.  349;  1  Eq.  Ca.  Abr.  73;  6  Ves.  118,  119;  Lem 
V.  The  Bank  of  England,  8  Ves.  44. 

A  receiver  will  be  appointed  until  administration  can  ba 
granted  where  it  is  in  litigation,  or  other  impediments  exist:  1- 
Yes.  &  B.  85,  96;  1  Ball  &  B.  326.  But  the  complainant  did 
not  come  into  couit  claiming  relief  upon  this  head  of  equitable 
jurisdiction;  therefore,  the  doctrine  does  not  apply  to  the  alle- 
gations in  the  bill.  Many  reasons  obtain  why  the  administrator 
of  the  deceased  should  be  before  the  court,  growing  out  of  l^gal^ 
priorities  in  the  distribution  of  assets,  the  impossibility  of  tha 
court  passing  any  decree  which  would  be  binding  upon  aaj 
future  administrator  of  the  assignor.  Stump.  Suppose  sonitt 
one  were  to  administer  upon  his  estate,  and  revive  the  suit  in 
the  circuit  court,  or  (if  this  could  not  be  done  by  reason  of  thfr 
abatement  of  the  appeal),  the  judgment  in  the  county  courts 
and  the  defendant.  Bell,  were  to  plead  in  bar  the  recovery  of 
the  claim  by  the  assignee  in  a  court  of  equity;  could  not  ihm 
administrator  allege,  and  successfully,  that  his  rights  could  not 

1.  Not  to  be  found. 
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have  been  aflEected  by  each  ex  parte  decree,  that  he  denied  any 
assignment  had  ever  been  made  from  Stump  to  Smiley  of  the 
account  on  Bell  ?  There  can  be  no  doubt  that  this  Yrould  be  a 
good  reason  why  the  plea  of  the  former  recovery  in  equity  would 
be  rejected,  and  Bell  compelled  again  to  pay  the  money.  Hence, 
were  this  cause  of  equitable  cognizance,  it  could  not  be  pro- 
ceeded in  for  want  of  proper  parties  being  before  the  court;  the 
equities  between  Stump's  and  Smiley's  estates  must  be  adjudi- 
cated upon,  if  a  decree  is  given  for  the  complainant;  the  court 
must  judicially  ascertain  the  validity  and  exilbtence  of  the  as- 
signment from  Stump  to  Smiley,  before  any  relief  can  be  given 
to  complainant;  this  previous  question  it  is  impossible  that 
the  court  should  decide,  unless  Stump  or  his  representatives 
were  before  the  court,  and  any  decree  made  affecting  this  point, 
as  above  remarked,  would  be  merely  void,  so  far  as  Stump's  rep- 
resentatives might  be  interested  to  object  to  it  at  a  future  day: 
6  Ves.  118. 

It  is  admitted  that  if  complainant  had  any  right  to  admin- 
ister upon  the  estate  of  Stump,  and  had  done  so,  the  remedy 
would  have  been  plain,  and  none  of  the  foregoing  inconven- 
iences would  have  stood  in  the  way.  That  Robert  Smiley,  or 
complainant,  had  a  right  to  administer,  there  can  be  no  doubt;  but 
it  is  contended  that  it  would  be  most  unreasonable  to  require 
this,  because  of  the  very  embarrassed  situation  of  the  estate  of 
Stump.  According  to  this  argument,  whether  the  estate  was 
much  or  little  embarrassed  of  course  should  be  a  matter  of  fact, 
and  judicially  to  be  inquired  of  previous  to  the  assumption  of 
jurisdiction  by  a  court  of  equity;  if  unreasonable  that  the  com- 
plainant  should  administer,  then  the  court  would  relieve;  if 
reasonable,  then  the  bill  would  be  dismissed.  To  limit  such  a 
discretion  in  a  chancellor  within  any  sensible  rule,  would  be 
next  to  impossible;  aside  from  the  considerations  that  it  would 
present  an  issue  disconnected  with  the  merits  of  the  cause,  and 
most  complicated  in  the  details  of  proof  to  make  it  out.  When 
adduced,  the  evidence  might  be  very  satisfactory  to  a  timid 
mind,  appalled  by  slight  difficulties,  but  entirely  unconvincing 
to  the  mind  of  a  bold  and  energetic  man.  Hence,  every  chan- 
cellor would  be  governed  by  his  own  estimate  of  the  difficulties 
attending  the  administration,  without  any  legal  rule  for  his  gov- 
ernment. This  court  thinks  there  is  no  precedent  which  will 
warrant  a  court  of  equity  to  assume  jurisdiction  upon  grounds 
loose  and  unsatisfactory  as  the  foregoing;  nor  can  such  matters 
be  drawn  into  controversy  before  the  court.    The  remedy  of  the 
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complamanty  by  the  ordinary  rules  of  the  common  and  statute 
laws  of  the  country,  is  simple,  and  for  anything  this  court  can 
judicially  know,  unembarrassed.  Had  Smiley  or  the  present 
complainant  applied  to  the  county  court  for  administration  upon 
the  estate  of  Christopher  Stump,  it  would,  of  course,  haye  been 
granted  to  the  applicant,  or  some  other  better  entitled,  who 
might  have  opposed  it;  when  the  suit  in  the  circuit  court  could 
haye  been  proceeded  in,  or  if  Bell's  appeal  bad  abated,  the  judg* 
ment  in  the  county  court  could  have  been  reviTcd,  and  the  debt 
collected;  and  when  Smiley 's  administratrix  could  have  availed 
herself  of  the  account,  and  claimed  her  priority  over  other  credit- 
ors to  this  particular  fund.  Than  her  right  to  do  so,  there  is 
nothing  better  settled;  nor  is  there  anything  standing  in  the 
way  of  this  course  of  proceeding  at  this  time.  Strip  this  cause 
of  the  alleged  facts,  that  Stump's  estate  is  much  embarrassed 
with  outstanding  debts  against  it,  and  the  possibility  that  the 
administration  thereof  would  be  attended  with  much  trouble, 
and  it  presents  the  ordinary  case  of  a  creditor  of  a  deceased 
debtor,  when  no  one  next  of  kin  will  administer;  in  such  case, 
can  the  creditor  of  the  deceased  proceed  directly  against  a  debtor 
of  the  deceased  without  administration  upon  the  estate?  That 
he  can  not,  is  most  certain. 

The  court  have  given  more  attention  to  this  point  than  they 
otherwise  would  have  done,  because  it  is  the  ground  upon  which 
the  bill  was  filed  and  the  decree  below  must  have  proceeded,  but 
we  think  in  mistake. 

Decree  reversed,  without  prejudice  to  the  rights  of  the  com- 
plainant. 

See,  generally,  aa  to  when  conrta  of  equity  will  entertain  joriadiotion  ia 
mattera  of  aoooont,  Ludlow  v.  Simond^  2  Am.  Deo.  291,  note  315. 


Maise  V.  Gabneb. 

[1  ICAsmr  k  Txboxb,  883.] 

Dkkds,  wuen  Canceled  jor  Fraud. — Conrta  of  equity  will  order  a  deed 
to  be  delivered  to  the  grantor  for  the  purpoae  of  canceling  a  clanae  of 
general  warranty  contained  therein,  when  it  appears  that  subsequent  to 
the  execution  and  delivery  of  the  deed  to  the  grantee,  the  latter  frandn* 
lently  inserted  a  general  clause  of  warranty  therein,  notwithstanding 
the  deed  conveyed  no  title  to  the  grantee. 

Bill  in  equity.     The  bill  stated  that  plaintiff  had  conveyed 
to  defendant  certain  lands,  by  his  deed  dated  September  16, 

Am.  Daa  Vol.  ZYJI—t^ 
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1816.  That  the  deed  contain  a  special  claase  of  warranty,  and 
that  the  defendant,  after  its  delivery  to  him,  and  before  offering 
it  for  registration,  had  altered  it  bj  additions  and  erasnres,  so 
as  to  make  it  a  deed  with  a  general  clause  of  warranty.  De- 
fendant's answer  denied  making  any  alterations  or  erasures  in 
the  deed,  and  insisted  the  court  had  no  jurisdiction.  The  land 
was  described  in  the  deed  ''  to  be  on  or  near  the  Caney  fork  of 
Cumberland  river,  contaioing  five  thousand  acres,  more  or 
less."  The  court,  being  of  the  opinion  that  the  complainant,  in 
law,  had  no  title  to  the  land,  dismissed  the  bill. 

Hunt,  for  complainant. 

0.  B.  Hayes,  carUra. 

By  Court,  Catbon,  J.  The  drouit  court  dismissed  the  faille 
"  because  it  appeared  from  the  complainant's  own  showing,  that 
he  had  given  no  consideration  for  the  bonds  given  to  him  by 
defendant,  and  made  no  offer  to  rescind  the  contract,  but  claims 
two  of  said  bonds." 

This  court  is  first  of  opinion  that  where  an  obligation  exists 
valid  upon  its  face,  but  which,  by  extrinsic  facts,  is  proven  to 
be  void,  and  of  which  a  vexatious  use  may  be  made,  to  the 
prejudice  of  the  apparent  obligor,  he  has  a  right  to  apply  to  a 
court  of  equity  to  have  such  obligation  delivered  up,  or  can- 
celed, notwithstanding  a  court  of  law  has  concurrent  jurisdic- 
tion to  declare  it  upon  a  trial  at  law  brought  thereon:  17  Yes. 
Ill;  1  Yes.  &  B.  244;  1  Johns.  Ch.  617;. 7  Yes.  21,  414;  2  Atk. 
808;  1  Madd.  Ch.  Pr.  186. 

This  court  is  furthermore  of  opinion  that  if  the  defendant 
did  alter  the  deed  from  complainant  to  himself,  after  the  same 
was  originally  executed,  inserting  therein  a  clause  of  general 
warranty,  without  the -knowledge  or  assent  of  complainant, 
the  clause  thus  fraudulently  inserted  is  subject  to  be  erased 
from  said  deed  by  the  order  of  a  court  of  equity,  for  the  reason 
that  a  Ttxxatious  use  may  be  made  thereof  to  the  prejudice  of 
the  complainant;  and  that  the  defendant  may  be  compelled  to 
surrender  up  said  original  deed  to  have  so  much  thereof  stricken 
out  as  has  been  fraudulently  inserted  after  its  execution. 

This  court  is  also  of  opinion  that  no  reason  existed  sufficient 
to  authorize  the  circuit  court  to  dismiss  the  bill,  growing  out  of 
the  fact  that  no  title  was  vested  in  defendant  to  the  five-thou- 
sand-acre tract  of  land,  assumed  to  have  been  conveyed  by  the 
deed  alleged  to  have  been  altered.  By  such  a  course  of  deci- 
sion the  defendant  would  be  permitted  to  take  advantage  of 
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his  own  wrong  by  the  commission  of  a  gross  fraud  (and  per- 
haps forgery),  which  this  court  apprehends  wholly  inadmissible. 
It  may  be  true  that  the  deed  vested  no  title  in  defendant,  yet 
this  did  not  authorize  him  fraudulently  to  insert  covenants 
therein  after  its  execution,  which  might  at  a  future  day  be  set 
up  against  the  complainant  or  his  representatives,  when  all  evi* 
dence  of  the  fraud  was  lost  by  time,  and  the  destruction  of  the 
original  deed. 

The  doctrine  that  a  court  of  equity  will  relieve  in  such  a  case, 
is  a  most  neoessaiy  one  in  this  state,  where  all  our  conveyances 
of  real  estate  are  registered,  copies  evidence,  and  the  originals 
may  be  destroyed  immediately  after  registration,  in  which  event 
it  would  be  extremely  difiScult  to  prove  the  forgery,  in  most 
cases  impossible,  after  a  lapse  of  many  years.  If  the  party  who 
puiports  to  be  affected  by  the  deed,  has  no  power  to  come  into 
a  court  of  equity  to  have  it  canceled,  or  delivered  up,  it  will  be 
wholly  beyond  his  reach,  until  the  grantee  sees  proper  to  sue 
thereon  at  law.  This  he  may  not  choose  to  do,  until  all  the 
witnesses  who  can  prove  the  fact  of  fraud  and  forgery  are  dead. 
In  this  cause,  the  bill  alleges  the  clause  of  warranty  in  the  deed 
was  forged  by  the  defendant.  This  is  directly  denied  by  the 
answer,  making  an  issue  that  this  court  is  unwilling  to  try» 
therefore  we  will  send  it  to  law,  where  it  may  be  tried  by  a  jury. 

The  effect  the  answer  is  to  have  before  the  jury  upon  the  trial 
of  the  issue,  will  be  seen  by  reteretoe  to  the  following  authori- 
ties: Hunter  v.  Tinley  and  Wattia,  1  Ten.  240;  Act  of  1782,  ch.  11, 
sec.  8;  9  Oranch,  160;  1  Phil.  Ev.  115,  and  note. 


Kegleb  V.  MniES. 

[1  Hkxaa  k  Tkbobb,  496.] 

SrAfcm  09  Ldotations— Advxqsb  Possxssion  of  a  slave  for  the  itstatoij 
period,  vests  in  the  possessor  an  absolute  right  of  property  in  the  slaieii 

Tbb  facts  appear  from  the  opinion. 

By  Court,  Catboh,  J.  In  this  cause  the  facts  are  substantially 
these:  Hartwell  Miles,  in  1815,  was  very  dissipated,  and  had 
wasted  most  of  his  property,  and  was  tending  to  insolvency. 
Wm.  Boyd  paid  his  debts,  and  took  his  plantation  in  payment; 
some  negroes  were  left;  of  one  of  these  (now  in  controversy)  he 
made  a  bill  of  sale  to  his  daughter  Nancy,  then  about  fourteen 
years  old;  no  consideration  was  given,  and  it  was  made  avowedly 
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in  anticipation  of  future  insolvenoy.  In  1816  or  1817,  "Sujaef 
married  David  Kegler,  the  plaintiff;  the  slaye  was  taken  into 
Eegler's  posBession  bj  virtue  of  the  bill  of  sale,  and  continued 
BO  until  1822,  when  Nancy,  the  wife,  died,  leaving  two  children; 
Eegler  then  resided  in  MiaaiBBippi.  Eegler,  soon  after  the  death 
of  his  wife,  returned  to  the  house  of  his  father-in-law,  Hartwell 
Miles,  in  Davidson  county,  Tennessee,  with  the  negro  girl  and 
his  two  children;  he  made  a  deed  of  gift  of  the  girl  to  the  chil- 
dren, which  was  duly  acknowledged,  and  registered  in  Davidson 
county.  The  bill  of  sale  made  by  Hartwell  Miles  to  his  daugh- 
ter in  1815,  was  not  restored  until  1825,  after  the  suit  was 
brought.  Soon  after  making  the  deed  of  gift,  Eegler  left  Ten- 
nessee, leaving  the  negro  girl  and  his  children  with  Hartwell 
Miles.  In  1823  Hartwell  MUes  took  the  negro  to  Rutherford 
county,  and  sold  her  to  Peter  N.  Smith,  and  made  a  bill  of  sale 
for  her,  which  was  duly  proven  and  recorded.  Smith  paid  a  full 
price,  and  believed  he  was  acquiring  a  good  title;  he  loaned  the 
slave  to  his  brother-in-law,  Thomas  Miles,  who  was  sued  in  this 
action  by  Eegler's  children.  The  jury  found  for  the  plaintifi, 
upon  complicated  matters  of  law,  and  of  fact,  arising  under  the 
statute  of  frauds  and  registry  acts.  The  court  charged  the  juiy. 
A  new  trial  was  moved  for  and  refused,  and  the  whole  evidence- 
set  out. 

That  Nancy  Miles,  before  her  intermarriage  with  Eegler, 
acquired  no  valid  title,  as  against  a  purchaser,  from  Hartwell 
Miles,  is  a  perplexed  question  of  law  and  fact;  that  Eegler 
acquired  any  title  in  consideration  of  the  marriage  depends 
upon  facts  doubtful  in  their  character;  there  can  be  litUe  doubt 
he  claimed  titie  by  virtue  of  the  bill  of  sale  to  his  wife  only. 
But  o^e  simple  and  undisputed  fact  exists  in  the  cause,  to  wit: 
That  Eegler  took  possession  of  the  slave  as  his  own,  and  held 
her  as  such,  adversely  to  all  others,  for  more  than  three  years, 
before  he  conveyed  to  his  children.  That  the  act  of  limitations 
gave  him  a  good  title  to  defend  himself,  and  barred  the  remedy 
of  all  others,  is  certain;  but  did  it  vest  in  Eegler  an  absolute 
title,  which  he  could  assert  as  plaintiff,  is  the  question.  It  is 
contended  that  the  remedy  of  Hartwell  Miles  was  barred,  but 
the  right  remained;  consequently,  if  he  got  possession  of  the 
slave  peaceably  by  recaption,  the  right  and  possession  were 
again  united,  of  which  he,  or  those  claiming  under  him,  could 
not  be  deprived  by  Eegler,  to  whom  the  statute  gave  the  power 
of  resistance,  as  a  defendant,  vesting  no  right  that  could  be 
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asserted  as  plaintiff;  that  the  statute  alone  operated  upon  the 
remedy  without  touching  the  right. 

Such  are  the  reasonings  upon  the  statute  when  applied  to 
debtor  and  creditor  in  the  English  and  American  courts.  That 
a  claim  barred  by  time  is  a  good  consideration  for  a  new  promise, 
is  settled  beyond  controyersy :  Clemenlson  t.  Williams,  8  Ora.  72, 
74;  3  Munf.  181, 197;  BeU  v.  Bolandson,  Hard.  801. 

Does  the  same  rule  apply  to  the  slave  property  of  the  slaye- 
holding  states?  In  the  application  of  the  statute  to  this  de- 
scription of  property,  the  American  courts,  of  necessity,  must 
fix  rules  of  their  own;  it  is  peculiar  in  its  character,  and  Eng- 
lish jurisprudence  furnishes  no  precedents  that  can  materially 
aid  us. 

The  slave  passes  by-  deed,  and  is  not  regularly  assets  in  thd 
hands  of  the  administrator;  all  the  other  goods  must  first  be 
exhausted,  and  then  the  county  court  will  order  the  sale  of  the 
slaves.  Our  laws  and  those  of  Virginia,  equally  in  force  in 
Kentucky,  in  these  respects  are  the  same  in  substance.  Were 
the  doctrines  contended  for  by  the  counsel  for  the  plaintiff  in 
error  the  true  ones,  this  consequence  would  follow:  A.  get» 
possession  of  B/s  female  slave,  say  in  Virginia,  brings  her  here^ 
sells  her  to  an  innocent  purchaser,  who  keeps  her  ten  or  twenty 
years;  she  then  has  increase;  the  right  of  the  mother  is  in  the 
Virginia  claimant;  the  increase  follows  of  course  the  original 
right;  before  the  child  is  three  years  old,  the  original  claimant 
sues  for  and  recovers  it — did  the  woman  have  ten  children,  all 
would  be  recovered  in  the  same  manner.  The  use  of  the  mother 
would  be  in  one  man,  the  right  unbarred  to  the  increase  in 
another. 

The  next  consequence  is  that  A.  holds  a  slave  three  years, 
and  the  remedy  is  barred  as  to  him,  but  the  statute  communi- 
cates no  right;  he  then  sells  to  B.,  who  cannot  avail  himself  of 
the  bar  formed  by  the  statute  in  favor  of  the  first  possessor,  and 
the  latter  can  be  sued  at  any  time  within  three  years  after  his 
possession  is  acquired.  Such  is  the  doctrine  declared  by  Judge 
Haywood  in  Blanton  v.  CoiUson,  3  Hay.  155, 156\  It  is  also 
declared  that  no  property  is  acquired  by  three  years'  possession; 
the  remedy  by  action  is  barred,  but  the  right  of  recaption  ex- 
ists. 

No  such  question  was  involved  in  that  cause,  and  the  sugges- 
tions made  by  Judge  Haywood  were  used  as  an  argument  to 
prove  that  a  want  of  knowledge  in  the  plaintiff  where  his  prop- 

1.  Colcfon  T.  Stenton,  8  H«y.  166,  ISd. 
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erfy  was  unidl  within  three  years  before  action  bronghi,  would 

be  a  good  replication  to  the  statute  of  limitations.    The  cause 

was  again  brought  before  the  supreme  court  of  Sparta^  in  1825, 

and  was  adjudged  for  the  defendant,  because  the  replication 

that  plainti£f  did  not  know  where  his  property  was,  etc.,  was 

holden  bad,  and  the  suggestions  reported  in  3  Haywood  were 

OTermled.    This  decision  was  in  accordance  with  that  of  Mo- 

4winni9  ads.  Jack  and  Cocke  [ante,  809],  made  at  Enozville  in  1825. 

Slothing  could  be  imagined  much  moredangerous  to  the  repose  of 

^society  than  the  recognition  of  the  principle  that,  although  the 

TTemedy  was  barred,  the  right  of  recaption  existed,  in  cases  of 

-^  dormant  claims  to  slaves.    That  this  mode  of  asserting  the 

claim  would  result  in  personal  violence  of  the  most  dangerous 

-  character,  is  certain.    No  authority  is  found  giving  sanction  to 

.  aach  an  idea.     The  better  opinion  is,  that  when  the  right  ex- 

i  ists  unbarred,  and  the  true  owner,  by  violence  or  by  a  tortious 

;.  and  unlawful  act,  obtains  possession  of  the  slave,  he  shall  not 

kibe  permitted  to  set  up  his  better  title  when  sued  by  him  who 

'was  tortiously  deprived  of  the  possession.     To  do  so  would  be 

to  permit  the  defendant  to  take  advantage  of  his  own  wrong: 

8  Hen.  &  Mun.  61;  2  Teu.  98,  1  Hay.  13;  act  of  1779,  o.  11; 

1799,  c.  28.     Slaves  having  mind,  the  rule  laid  down  in  3  BL 

Com.  4,  must  be  most  cautiously  applied. 

He  who  holds  possession  of  land  peaceably  for  seven  years, 
by  virtue  of  a  grant  or  deed,  acquires  a  right  of  soU,  and  if 
turned  out  of  possession  may  regain  it  by  the  action  of  ejectment. 
Does  the  same  rule  hold  in  reference  to  slaves,  when  the  rem- 
edy of  the  owner  is  barred  by  three  years'  adverse  possession? 
So  we  hold,  and  that  three  years'  possession  of  the  slave  in 
question,  acquired  without  fraud  or  force,  gave  to  David 
Kegler  a  legal  title  to  her,  and  that  the  plaintiff  ought  to  re- 
cover in  this  action.  We  feel  it  our  duty,  as  also  our  inclina- 
tk>n»  to  follow  the  decisions  of  sister  states  where  slavery  exists. 
Such  has  been  the  course  of  decision  in  Yiiginia:  Newby  v. 
£hikey,  3  Hen.  &  Mun.  56,  66.  In  the  supreme  court  of  the 
United  States,  Breni  v.  Chapman,  5  Oranch,  358,  followed  in 
€hiy  V.  Sheby,  11  Wheat.  571,^  and  of  Kentucky  in  Thonq)9on  v. 
CaldweU,  3  Littell,  136. 
The  judgment  of  the  circuit  court  must,  therefore,  be  affirmed. 

AxyvKRSE  Possession  for  the  period  required  by  law  vests  an  uncontro- 
vertible title  to  the  property  in  the  person  holding  the  same  adversely:  Oam^ 
V.  Vamp,  13  Am.  Dec.  60;  Biley  v.  Jameson,  14  Id.  326;  Id.  764. 

1.  6ujf  ▼.  SJuUnif,  11  Wheel.  371. 
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AiBOLim  Deed,  rales  in  equity,  for  showing  it  to  be  a  mortgage^  80flL 

when  and  how  may  be  proved  a  mortgage,  900,  908. 
AoxNT,  anthority  of,  to  sell  land  need  not  be  written,  58. 

deed  by,  without  authority,  when  valid  aa  a  contract  to  aell,  58> 

not  signing  in  name  of  his  principal  is  himself  responsible,  692. 
AvswsB,  exceptions  to  on  hearing  motion  to  dissolve  injunction,  910l 
Afpeakahcb,  of  defendants  waives  irregularity  in  process,  525. 
AaauMPsrr,  when  maintainable  for  a  conversion  of  chattels,  249. 

when  maintainable  for  a  tort,  242,  247. 

when  maintainable  for  employing  the  apprentice  of  another,  2491 

when  maintainable  for  obtaining  goods  under  oolor  of  sale,  249b 

when  maintainable  for  receiving  rents  or  fees  belonging  to  aaa&Mtf  249. 

when  maintainable  for  taking  chattels,  249. 
Attazzidkb,  derivation  of  the  word,  792. 

l^al  results  of,  upon  the  personal  property  of  the  person  «ttaittted»  7tt 
▲ttoanxyb,  liability  of,  for  slanderous  words  spoken  at  a  trial,  194. 
AuTBXFOiB  Attaint,  plea  of,  effect  of  pardon  upon,  799. 

plea  of,  what  will  support,  799b 

plea  of,  whether  abolished,  799,  794^  796b 

Bona  vzdb  Pubchaskb,  grantee  of  malajide  porohaser  is  a»  521 

grantee  of,  when  protected,  524. 
Bbbaoh  or  Proiobb  to  Ma&rt,  may  be  implied  from  oiroaiiisftHioa%  4ML 

Cabbixb,  is  responsible  for  goods  till  delivered,  429. 
CoMnNBATiON,  of  trustees,  American  rule,  267, 274. 

of  trustees,  double  commissions  not  allowed,  274. 

of  trustees,  English  rule,  266. 

of  trustees,  right  to^  forfeited  by  want  of  fidelity,  274 
CONiiJCT  ov  Laws,  law  of  country  where  contract  waa  mad* 
182. 

relating  to  age  of  majority,  180,  189. 
CoNSXDBRATioN,  amount  need  not  be  stated  in  deed,  702. 

mutual  promises  to  marry,  498. 

receipt  in  deed,  when  evidence  of  payment,  529. 
OONSIDXBATION  IN  A  DsKD,  amount  of  need  not  be  stated,  TOSt 

must  be  expressed  in  a  deed  of  bargain  and  sale,  702. 
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O0N8IITOTZON ALRT  of  retioapective  lawi,  637. 

of  statates  making  tax  deods  oTidence  in  prooeedings  alnady 
mated,  013. 

of  statotes  making  tax  deeds  oondnsive  evidenoe,  fiOS,  609L 
Cowionoir  ov  Fklont,  American  deciaione  modifying  effect  o^  791^  780L 

effect  of  aa  a  bar  to  proaeontions  for  other  feloniee,  793. 

effect  of  on  person  and  property,  793. 

English  statate  modifying  effect  of,  793. 

when  prosecutions  for  other  felonies  may  be  maintained  iiotwithstMid* 
ing,  793. 
OoTDf  AKT8  in  oonveyanoes  made  by  executors,  224. 

in  oonveyanoes  made  by  executors,  who  liable  on,  22iL 
CoiTirsBLOBa  at  Law,  when  liable  for  defamatoiy  words  used  in  Jndioial  p»> 

oeedings,  194. 
Cbbdhobs,  trsosf ers  to  hinder  or  delay,  when  Toid,  197* 


Debt  essential  to  mortgage*  when,  802. 

'Dekd  ov  Baboaik  ahd  Sali^  amoont  of  ■onmidmmtioB  nsad  not  beaamsd, 

702. 
Dud  with  Aobbemxht  to  Biooirvxr,  eriteiia  -to  detsmiiBa  whallMr  il  is  • 
mortgage,  801. 

intent  of  parties  controls  effect  of,  800l 

not  always  deemed  a  mortgage,  800^  804. 

when  intended  as  seonrity,  ii  a  mortgage^  80L 
D!liBAa4irGB,  delivery  of,  when  must  bemads^  804^ 

parties  to,  808. 

requisites  of  at  law  and  i&-eqnity,  808. 

requisites  of,  808»  806. 

separate  from  a  deed  may  make  it  ■  mwftfifiLi  8Q0L 

to  make  deed  a  mortgage,  800^  806- 

when  a  seal  is  requisite  to^  808. 
Dncfinov,  of  felony,  791,  792. 

of  lease,  620. 
Dnwi.ATMKR  ov  TrELB,  estoppel  arising  from,  400. 
DisiBxas,  exemption  of  prope^  from,  at  ontnman  Um^4BBm 

gpods  of  a  stranger,  when  subject  to^  409-46L 

what  and  whose  property  subject  to,  458L 
DowxK,  devise  when  in  lieu  of  and  a  bar  to^  616. 

Equttt,  parol  evidence  to  show  that  apparent  prindpal  wa^^nvi^aBljy  417* 

when  wiU  declare  deed,  a  mortgage,  800^  806L 
Ebtoppsi^  from  disclaimer  of  title,  409. 
Evicnoir,  necessary  to  maint>ain  action  for  brsaoh  of  oovenant  ot  wamiitjt 

788. 
EvzDXNUi,  receipt  as,  623. 

tax  deed,  power  of  legislature  to  make  it  prima/aei$  or  «>nohMiv»#fi« 
dence,  608. 

tax  deed,  recitals  in,  606,  608. 

to  show  whether  an  instrument  ii  a  oonveyanoe  or  a  will,  708. 
BxaouTOES  AND  ADMnnsTRATOBS,  governed  by  the  general  Uwa  of 

indorsee  of,  when  may  sue  in  another  state.  280l 


Index  to  the  Notes.  825 

BucDTOBS  ASD  Administbatobs,  not  anthorized  to  convey  with  oovenantt 
for  title,  224. 

penonally  boand  on  covenants  in  conveyances,  224. 
EzEOUTOB  DB  SON  TOBT,  person  taking  possession  under  color  of  xij^ti  ML 

who  liable  as,  561. 
EzBMFnoK  of  property  from  distraint  for  rent  dne  the  landlord,  468-46L 

Fbu>kt,  definition  of,  791,  792. 

FiZTOBBa,  annexation  when  may  be  constmctive  only,  688. 

annexation  whether  essential  to,  687. 

bills,  when,  691. 

blinds  in  a  building  are  part  of  the  realty,  688. 

boilers,  when,  691. 

chandeliers,  when,  691,  694. 

difficolty  of  applying  inflexible  roles  to^  687. 

doors  in  a  building  are  a  part  of  the  realty,  688b 

lenoea,  when,  690,  694. 

garden  seats,  when,  691. 

gss-bomers,  brackets,  eta,  when,  691,  OOL 

growth  and  modification  of  law  of^  686b 

bay  cutter,  when,  691. 

hop  poles,  when,  694. 

kw  of,  as  against  executors,  690. 

law  of,  as  against  mortgagees,  690. 

malt  mill,  when,  69L 

manure,  when,  690,  693. 

piers  and  abutments  of  railroad  bridge^  wbeDt  608L 

platform  scales,  when,  69S. 

salt-pans,  when,  69a 

shutters  in  a  building  are  part  of  the  realty,  688. 

statues,  when,  691. 

tapestry,  when,  691. 

test  for  determining  what  are  irremovable,  690^  60L 

test  of  physical  annexation  when  applicable,  687f  0891 

threshing  machines,  when,  691. 

vases,  when,  691. 
FoBraiTUBB,  in  criminal  cases,  792. 

in  criminal  esses,  effect  o^  792,  793. 

in  criminal  cases,  origin  of,  792. 
VcfBXiQV  Bankbuttct,  effect  of  assignment  under,  7091 
FkauBULBNT  Tbaksfeb,  is  void  by  the  common  law,  187* 

must,  in  liouisiana,  be  vacated  by  suit,  186. 

Gas  Fiztdbjes,  whether  part  of  realty,  691, 696. 

HAKDWBimro,  who  competent  to  testify  thereto^  6691 
Hbabsat  Evidbngb,  admissible  to  prove  relationship^  781. 

bfPLiBD  PBOicaB,  when  arises  from  commission  of  a  tort,  242;  247* 
LnMBSBMBHT  by  an  administrator,  when  valid  in  another  state,  8801 
IxjUNcnoN,  exception  to  answer,  on  motion  to  dissolve,  310» 
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Infant,  contract  by  ratification  o^  739. 

contract  by,  when  Yoid,  739. 

liability  of,  in  asaumpBit  for  his  torta,  247. 

ratification  of  his  contract,  739. 
Insakitt,  affecting  capacity  to  contract,  731. 

affecting  testamentary  capacity,  731. 

Judicial  Pbocxedinos,  liability  of  connael  for  de&matory  langoaga^  19L 

Laws  BxonukTiNO  Aos  ov  Majobitt,  whether  peraonal,  IfiOi 

Lkasb,  defined,  520. 

Liabiutt,  of  person  acting  for  another  without  anthority  so  to  do^  SL 

Majobitt,  Aos  ov,  conflict  of  laws  regarding,  180,  183. 

domicile,  law  of  prevails  as  to  personal  incapacities,  180l 

domicile,  law  of  prevails  over  that  of  birth,  180. 
Majobitt,  of  directors  required  to  constitute  a  quorum,  529L 
MoBTOAOE,  debt  essential  to  a,  302. 

deed,  intent  of  parties  may  make  it  a,  300. 

deed,  with  agreement  to  reconvey,  how  oonstmedy  3001 

deed,  with  agreement  to  reconvey,  when  a,  300L 

Pabdon,  for  felony,  effect  of  upon  proseoutiona  for  other  fekmia^  799^  TMi 
Pabol  Evidxncs,  to  show  that  an  apparent  principal  waa  *  aaratyt  416^  41IL 

to  ahow  that  deed  was  intended  as  a  mortgage,  300,  306.  ' 

Pabtneb,  power  to  revive  debt,  654. 
Pabt  Pebvobmakce,  what  are  acts  of,  58. 
Patment,  deed,  when  and  against  whom  evidence  of,  523. 
Pebsonaltt,  may  be  limited  over  by  way  of  remainder,  802L 
Pbesumptiov,  none  in  favor  of  tax  sale,  506,  508. 

statutes  creating  in  favor  of  tax  sales,  509. 
Pbincifai.  and  Subbtt,  apparent  principal,  when  may  ahow  ^i*w— if  to  bi  a 
surety,  416. 

apparent  principal,  when  released  because  he  was  a  surety,  416L 
Pbocbss,  irregularity  in,  waived  by  appearance  of  defendant^  628L 
Promise  to  Mabbt,  breach  of,  from  what  implied,  498. 

damages  from  breach  of,  evidence  in  mitigation,  496. 

may  be  implied  from  circumstances,  498. 
PuBCHASEB  BONA  FiDi^  is  One  who  pays  before  notice,  157. 

QuESTiGN  ov  Fact,  reasonable  time  when  a,  644,  649. 
Question  ov  Law,  reasonable  time  when  a,  544,  549. 
QuoBUX,  a  majority  is  essential  to,  529. 

Eeasonable  TikB,  for  performance  of  an  act,  when  aUowad,  648L 

for  rescinding  contract,  when  allowed,  548. 

rule  with  respect  to  presentment  of  bills  and  notei^  646w 

when  a  question  of  fact,  544. 

when  a  question  of  law,  545. 
Bboeipt,  against  whom  evidence,  523. 

RsGEiysB,  insolvency  of  possessor  of  estate  in  oontooyray  when  aol  ftfOoA 
ground  for  a,  306. 
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Emitals,  in  tax  deeda^  €£Feot  o(  605. 

in  tax  deeds,  effect  o^  modified  by  atatatea,  509L 

in  tax  deeds,  effect  of,  where  inooneot,  612. 

in  tax  deeds,  shoald  be  of  facta,  and  not  mere  oonolnaiona  of  law,  61U 

in  tax  deeds,  what  mnat  ahow,  611. 

in  tax  deeds,  who  may  contradict^  612. 
Bnnr,  what  aubject  to  be  restrained  for»  458^  461* 
BBLATioinsHiP,  hearsay  evidence,  when  admissible  to  prowb  73L 
BxxBOSPncnvx  Statuti8»  when  valid,  637. 

Scarura  ov  Fbauds,  agents  anthority  to  sell  land  need  not  ba  in  writio^  68L 

agent»  deed  by,  without  authority  in  writing,  when  good  aa  *  oontiaolta 
seU,  58. 

oontract  affecting  realty,  when  to  be  in  writing  68L 

part  performance,  what  is,  58. 

verbal  contracts,  when  enforced  in  equity,  68» 
Seatutes,  making  recitals  in  tax  deeda  evidence,  608-614. 
Slaitdxr,  attorney,  when  privileged  becaose  acting  in  judicial  pronnndlngpL  IMl 
SuBSTT,  apparent  principal,  when  may  be  shown  to  be  a,  417. 

in  equity,  apparent  principal  may  be  shown  to  be  a,  417. 

Tax  Sales,  every  step  required  by  law  is  indispensable  to  anataln  th«  titli^ 
606,607. 

power  of  legislature  to  make  tax  deed  evidence  against  owner,  608w 

purchaser  must  prove  everything  essential  to  validity  of^  608w 

reoitals  in  tax  deeds,  when  not  evidence,  605^  614. 
ToBiviASOB,  infant,  when  liable  in  assumpsit^  247. 

when  and  to  what  extent  liable  in  aasumpait,  247. 
ToBT,  when  and  against  whom  may  be  waived,  and  aotioa  ol  aHompilt  n» 

tained,  242,  247. 
Xbovzb,  Judgment  for  plaintiff^  when  paasea  title  to  the  proparty»  818L 

what  necessary  to  sustain  action  o^  43. 
Tbubtbs,  Ck>icnNaATX0H  ov,  geneEaUy  allowad  in  Ainiirifl%  961^ 

fai  Alabama,  267. 

fai  Arkausaa,  267. 

in  Axiaona,  267. 

fai  California,  268. 

in  Connecticut,  268. 

In  Delaware,  268. 

fai  Florida,  268. 

fai  Georgia,  268. 

fai  Illinois,  268. 

fai  Indiana,  268. 

fai  Iowa,  268. 

fai  Kansas,  269. 

in  Kentucky,  2681 

in  Louisiana,  269. 

in  Maryland,  269L 

in  Massachusetts,  270l 

ui  Michigan,  27a 

in  Minnesota,  270l 
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TBUffTEEs^  CoKPXNBATioir  ov,  in  MLwHipp^  87Ql 
in  Kebraaka,  27L 
in  New  Hampuhlre,  271. 
in  New  Jeney,  27L 
in  New  York,  266,  271,  272: 
in  North  Caroling  272L 
in  Ohio^  272. 
in  Oregon,  272. 
in  Pennsylvania^  272. 
in  Sonth  Carolina,  27Si 
in  Tennoeeee,  273L 
inTexaa,  273L 
in  Vermont^  273L 
in  Virginia,  266,  27a. 
in  Wiaoomin,  274. 
none  allowed  in  England,  266L 

VomoB'a  Lmr,  not  enforced  agaiaal  pornhaaw  wttJiottl  nfltfoi^  ML 

not  released  by  taking  a  note^  U7. 

waiver  and  transfer  of,  806L 
▼msoB,  gas  fiztares,  whether  irremovable  ^7, 601,  6O0L 

what  fixtoras  are  irremovaUe  by,  687,  ML 
▼oXiiniTABT  CoNvsrAVcn^  validity  o^  71%  7ML 


Wazvib,  of  irregolarity  in  prooess  by  i^peaniioe  U  diliiMlMit^ 

Waivxr  ov  ToBiv  oommitted  by  infant,  and  soiBg  oa  implisd  eoalnHi^  IR 

to  sne  in  assmnpsit»  extent  of  reoovecy»  213. 

to  sne  in  assnmpsit,  when  permisaibie^  94%  247* 
WABmAHTT  ov  TiXL^  eviotion  neoassary  to  maintain  bteaeh  cC  Ml 

measure  of  damages  on  bniaob  o^  788L 
WtULf  whether  instmment  is  *  deed  or  will,  evidenoe  to  ahoWy  7021 
WmfSBBB,  impeachment  o^  by  ptoof  of  particnlar  acH  77* 

impeachment  ot  by  ptoof  ot  repatation  ol  ehainctaf»  7H 
WoBSfl^  to  paaa  a  fee,  762. 
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ABATEMENT. 
8m  Bquixt,  IB;  Plbadzvo  avd  PftAoma^  14, 1& 

ACEKOWLEDOlCENTa 

L  Br  ▲  Will  to  A  deed  in  the  fonn  preaoribed  by  itatnte,  puiea  her  intar- 
ert  M  etfootiudly  as  a  fine.    C7Aa«e'«  com,  277. 

t»  Waifs  AoorowLiDOMSifT  ov  ▲  LsAas  for  yean  made  by  her  hnsband  is 
valid  only  to  the  extent  of  the  leaae,  and  ihe  is  entitled,  immediately 
upon  hii  death,  to  dower  in  the  revenion  and  in  the  rent  reeerved,  with- 
out delay  of  exeoation  during  the  term.    I<L 

ACTIONS. 

L  Ha  WHO  Ebsois  GBArtgtovm  to  the  memory  of  another  may  maintain 
an  aotion  for  an  injiuy  done  to  them  during  his  life-timei  But  after  the 
deoease  of  the  one  who  reared  them,  the  action  for  an  injury  thereto 
must  be  brought  by  the  heirs  of  him  to  whose  memozy  they  were  erected. 
Sabin  V.  Harkaiaa,  437. 

SL  'PBOPEsaY  Paid  ob  Bboextbd  as  Monet  will  support  an  action  for  mon^ 
had  and  reoeived,  or  money  paid.    AuuUe  v.  WUiaon^  532. 

See  COBPOBATIONB,  6. 

ADVERSE  POSSESSION. 

L  Trui  AoQUiBaD  sr. — ^An  adverse  possession  for  the  period  required  by 

law,  confers  a  title  on  which  a  party  may  maintain  ejectment.    CrockeU 

v.  LaMrook^  98. 
2.  Can  hot  bx  Sxt  up  bt  a  Tenant  for  life  against  the  remainderman  or  re* 

versioner.    Jackson  v.  Ilanen,  517. 
8L  Ajteb  the  Termination  ov  the  Lite-Estats,  if  the  reversioner  permit 

the  representatives  of  the  tenant  for  life  to  hold,  claiming  as  their  own 

for  the  time  prescribed  by  statute,  the  right  of  recovery  ia  gone.    I(L 
L  Statute  ov  Ldutations,  of  a  slave  for  the  statutory  period,  vests  in  the 

possessor  an  absolute  right  of  property  in  the  slave.    Kegterv.  MUea^ 

819. 

AFFiDAvrra 

See  ObdebSi  2;  Pleaoino  and  Pbactigb,  10^  II,  12,  13. 

AGENCY. 

L  The  Deed  ov  ak  Attobnet  in  Fact,  authorised  by  parol  to  convey,  will 
not  pass  the  legal  title,  but  the  same  may  be  snfiBioient  to  raise  an  equity. 
Jaekion  v.  Murray,  53. 
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2L  A0X^^^' AuTBOsnTKBSDsoTBEDr  WBRi90b--ToiiiBkeaeoatnci'v«lid 
imder  the  statnte  of  £raadi»  it  is  not  neoeamy  that  the  agoifs  antfaoritj 
be  in  writing.  If  the  signature  of  the  principal  be  aflixed  bj  a  petaoa 
authorised  hj  parol,  this  is  sofficient.    ItL 

&  Air  AsKHT  ov  THS  GoTERKMEirr,  appointed  to  superintend  the  execntion  of 
a  eontract  with  the  United  States^  but  not  to  make  a  oontiact  with  any 
one,  is  not  penonally  liable  for  demanding  throng  a  miscanstmctian  el 
its  tenns,  more  than  the  oontnct  calls  lor.     WebtUr  ▼•  DrmbDater,  238L 

i.  AoKBrr  MUBT  CoBTBACT  IN  THX  Fuhcipal'b  Kajo;  or  the  latter  wiU  not 
be  bound.    Stone  y.  Wood^329. 

0L  AsKBrr  ucn  Show  hxb  Pbikcipal  Liable  upon  a  contiactmada  by  him,  or 
he  will  be  himself  liable  thereon.    Id. 

S,  AosBT  SiOHixo  AVD  Sealdio  a  Cobtbact  in  his  own  name  is  personally 
liaUe  thereon,  although  he  describe  himself  ss  agent.    Id. 

?•  0»B  DMCBiitnffo  HmgKLF  A8  AoKST,  bot  whooorenantsss  in  hisownii^it, 
may  maintain  an  action  against  the  covenantee  who  entess  and  enjoys 
the  premises.     PoiU  v.  Eider,  58L 

8ee  EzacDTOBs  ahi>  Aoministbatqbi,  4, 6^  ?» Ifi^  Mw 

ASSIGNMENT. 
See  CovtucT  ov  Lawb^  3»  4^  fi^  d^  7.  8L 

ASSUMPSIT. 
8m  Aofnon^  2;  Co-Tknaitct,  5;  VxNsoft  axd  Ymnmrn^  & 

ATTACHMENT. 

L  Baits  Billb  mat  bi  Attachxd  and  sold  under  exeentioD.    Spmatr. 

BlaUdea,4l2. 
%  ttWOAcm  KAY  BI  Attached  in  the  Haiom  ov  the  Dbtibbb^  for  the  l^g^ 

tee's  debt»  if  they  are  charged  npon  real  estate;  but  mere  peraooal  Ic^gaciw 

eaa  not  be  attached.     Woodward  ▼.  iroocftoan^  4G2. 

ATTORNEY  AND  CLIENT. 
See  Evidence,  8^  9;  SHEBiin»  3L 

BANKEUPTCY  AND  INSOLVENCY. 
8m  Oovnicr  ov  Laws,  3»  4^  6^  6,  7,  8;  Oovauata^  la 

BONA  FIDE  PUBCHASERa 

L  To  CojurnTUTE  ▲  Pebson  a  Pdbchaseb  fob  a  Valuable  Cobbiiwba* 
noN,  without  notioe^  it  is  necessary  that  he  should  have  paid  the  monsy 
and  obtained  a  conveyance  before  notice.    BUghi^s  Heirt  v.  Bamk^  196. 

1  Bona  Fide  Pubchaser. — ^Wbere,  in  answer  to  a  bill  to  set  aside  a  deed 
as  fraudulent,  the  grantee  alleges  that  he  was  a  bona  fide  purchaser, 
without  notice  of  the  plaintiflTs  claim,  he  must  aver  and  prove  not  only 
that  he  made  the  purchase,  but  that  he  actually  paid  the  purchase- 
money  before  receiving  notice  of  said  claim.    Jackeon  v.  MeChumey^  621. 

8L  Lr  THE  Monet  was  Sbcured  to  b£  Paid,  but  not  actually  paid  before 
notice,  the  defense  will  not  be  made  out.     Id* 
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4.  Thb  Bulb  dt  Ejbotmbnt  is  Djftsbxst,  becAiue  there  the  itriot  legal 

title  mnBt  pievaiL    I<L 
&  Whire  ▲  MoRTOAGB  IS  Unreoistebkd,  a  bona  fide  parohaaer  from  the 

mortgagor  takes  the  land  free  of  the  incumbrance;  so,  also,  his  grantees 

who  purchase  after  registration  of  the  mortgage.    Id, 
t,  PuBCHASKB  VOR  Value,  without  notice  of  an  equitable  lien,  holds  the 

property  discharged  of  the  lien.     White  v.  Dougfierty,  802. 

See  NonoB,  1. 

BONDS. 

FkLLBD  UP  AFTER  SioniNG — ^Whbn  Valid. — ^Whcre  two  persons  signed  and 
sealed  a  blank  piece  of  paper,  and  left  it  with  the  judge  of  the  court  to 
be  filled  up,  conditioned  to  take  the  benefit  of  the  insolvent  act,  which 
was  done;  held,  that  the  bond  was  valid  and  binding.  Wiley  v.  MooTp 
696. 

CHAMPERTY,  MAINTENANCE,  and  BARRATRY. 

1.  Cham^ebtous  Contracts — What  are. — Contracts  to  aid  in  defense  of  a 
suit,  in  consideration  of  money  and  a  part  of  the  land  in  the  event  of 
success,  are  champertous  and  void.    Brown  v.  Beauehamp,  81. 

Z  Champertt  is  a  misdemeanor,  and  punishable  by  fine  and  imprisonment. 
Id. 

COMMON  CARRIERa 

Fob  TBANSFORTiNa  Goods  to  an  Intermediate  Point,  the  carrier  can  not 
recover  freightage,  unless  the  goods  were  actually  delivered  and  actually 
received,    ffarrie  v.  Rand,  421. 

COMPENSATION. 
Bee  Trusts  and  Trustees,  15,  17,  18,  10,  20l 

COMPROMISE. 

L  CoMPBOXiSB  ov  A  DouBTFUL  Claim  will  not  be  set  aside^  except  for 
fraudulent  misrepresentation  or  concealment  of  facts,  or  for  such  impo- 
sition as  amounts  to  unfair  and  unconscientious  dealing.    MUU  v.  Lee, 

n& 

S.  CoNCBALMBNT  ov  Factb  which  a  party  is  not  bound  to  disclose  is  not  ground 
for  avoiding  a  compromise;  and  one  party  to  a  controversy  concerning 
land  is  not  bound  to  disclose  to  his  adversary  defects  in  his  own  title. 
Id. 

&  Thb  £1zi9TBNGB  ov  Coniuctino  Patents,  located  on  the  same  land,  and 
held  by  opposite  parties  to  a  compromise,  constitutes  a  good  foundation 
and  consideration  for  such  compromise.    Id, 

See  EviDENGB,  2. 

CONCEALMENT. 
See  Compromise,  1,  2. 

CONFLICT  OF  LAWS. 

h  Laws  Dbterminino  Age  of  Majoritt. — The  laws  of  the  domicile  of 
origin  govern  the  state  and  condition  of  a  minor,  into  whatever  country 
he  removes.     Barrera  v.  Alpuente,  179. 
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%  Ah  EzBCfOTOft  jnthMB  thm  Laws  ov  Onb  Stats  oan  not  iiidona  a  niito 
payable  to  tiie  testator  by  a  citisen  of  another  itate^  eo  as  to  give  tiie 
indorsee  a  right  of  action  in  his  own  name  in  the  latter  stale.  And  this 
objeotiott  may  be  taken  nnder  the  goneral  issue.    Steanu  v. 


Si  A  F6BBOH  AfluoNiaBNT  nr  BamEBuncT  does  not  opetate  as  a  l^gal 
transfer  of  the  bankrapt's  property  in  this  state,  as  against  a  ersditor 
here  of  the  banknipt.  And  the  attachment  nnder  a  trustee  process  off 
goods  here  belonging  to  the  bankrupt^  before  notice  of  the  assignment, 
is  Talid  against  the  assignment    Blahe  v.  WUUafM,  372. 

4.  FoBnoK  CknaiiasiOK  ov  Bankbuftct  gives  the  issignews  no  lien  against 
a  snheeqnent  attadmient  by  creditors  here,    Bobinmm  ▼.  Crowderg  782. 

A.  Aiuoinaarr  uvdkk  a  Fobuoit  Bankbttpt  Law  transfers  the  bankrupt's 
property,  wherever  sitoated,  as  between  him  and  his  assignees.    Id, 

^  0RIDITDB8  Hbbb  ABB  NOT  BouvD  BT  AN  Absionkbnt  in  England  in  aid 
of  the  bankmpt  law,  for  such  an  assignment  can  not  have  an  eflfoct  be- 
yond or  inconsistent  with  the  law  itself.    Id. 

7.  Bankbuft's  AasiONBBS  stsnd  in  the  same  situation  as  the  bankmpt»  witii 

respect  to  foreign  creditors,  and  take  subject  to  the  same  rights  and 
remedies.    Id. 

t.   AflSIGNMBNT  DT  ENGLAND   NOT   IN  AXD  OB  THB  LaW,   made  witfalB    tWO 

months  of  the  bankruptcyt  is  void.    Id. 

CONSIDEBATION. 

A  CknreiDBBATiON  RxpBBaaBP  in  a  Dbbd  can  not  be  oontradioted  for  the 
purpose  of  defeating  the  conveyance,  except  in  cases  of  tend.  Mcrm 
T.  ShaUuek,  419. 

See  Dbbds,  7,  8,  0,  10;  Tbubis  and  TbubtkHi  S2L 

OONSPIRAOT. 
See  Cbiminal  Law,  Id,  17. 

CONSTITUTIONAL  LAW. 

L  Tbb  BiOHT  OB  AN  INDIVIDUAL  TO  A  PENALTY  incuiTed  Under  a  statute 
is  a  civil  cause  within  the  meaning  of  the  constitution,  and  can  not  be 
taken  away  by  a  repeal  of  the  statute.    Dow  v.  J^orrit,  400l 

8.  Bbtbobfbotivb  Laws — Whbn  Valid. — ^An  act  of  the  legislature  that  re- 

moves an  impediment  and  allows  a  contract  to  be  enforced,  althoo^ 
retrospective,  is  not  unconstitutional;  so  held  as  to  an  act  allowing  a 
corporation  to  maintain  a  suit  on  a  note,  although  the  corporation  wae  at 
the  time  of  taking  the  note  dissolved  by  failure  to  pay  a  certain  per 
cent,  of  its  dividends  to  the  commonwealth,  and  in  consequence  thereof 
all  notes  taken  by  it  at  that  time  were  null  and  void.  Bkaimef  v. 
Farmers  etc  Bank,  635. 

&  PowBB  oB  Lboislatubb  AS  TO  RBTBOSPBonYB  AcTS. — ^Thc  legisUtwe 
can  not  in  general  establish  a  rule  to  operate  retrospectively;  but  when 
the  rule  is  unsettled,  it  belongs  to  the  legislature  to  settle  it,  and  such  a 
rule  necessarily  operates  both  prospectively  and  retrospectively.  Ptykm 
V.  SmUk,  76& 

i.  BETBOsPBonvB  STATUTE,  What  IS  NoT.—A  Statute  enacting  that  ne 
words  of  limitation  shall  ''hereafter  "  be  necessary  to  devise  a  fee  is  not 
retrospective  but  declaratory.    Id. 
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(X)NTRACTa 

L  CoRBSCiioK  OF  Mistakes  in,  by  Parol. — ^Paiol  eyid«iioe  ii  anmiiwiMe 
to  oomct  a  mistake  ia  a  written  oontract,  when  raoh  mistake  is  caused 
by  the  artifice  of  one  of  the  parties;  and  a  contract  so  corrected  may  be 
specifically  enforced.     McCurdy  v.  BreaihUt^  65. 

2.  Failurb  to  Comply  with  Tsrms  of  a  special  covenant  destroys  the 
right  to  recover  under  the  contract.     Morford  v.  Mattin,  168. 

8b  Waiybr  ov  Objxgtion  to  Qualitt  ov  Work  Dons. — Where  the  con- 
tract is  for  work  to  be  done  on  movable  articles,  acceptance  is  a  waiver 
of  objection  to  the  quality  of  the  work;  bat  where  the  article  made  im- 
mediately becomes  a  part  of  the  realty,  the  use  of  it  does  not  amount  to 
an  acceptance.    Id, 

4.  PLAi29TirF  CAN  NOT  RECOVER  A  QUANTUM  MERUIT  in  an  action  of  cov- 
enant, after  having  failed  to  prove  the  performance  of  a  oondition  prece- 
dent.   Id. 

&  Demand  is  not  Necessary  where  the  person  owing  the  debt  or  duty  has 
means  of  knowing  when  it  becomes  dne  as  well  as  the  opposite  party. 
Id. 

6b  An  Indorsement  upon  an  Instrument  before  its  ezecntion  may  be 
parcel  of  the  obligation,  bat  to  have  this  effect  it  most  be  shown  affirm- 
atively to  have  heen  upon  the  instrament  when  ezecnted.  Emenon  v. 
Murray,  407. 

7.  Where  Parties  are  in  Pari  Delicto,  with  reference  to  an  illegal  con- 
tract»  neither  can  maintain  an  action  which  reqoiresi  for  its  support^  the 
aid  of  such  illegal  contract.    Boby  y.  fFesf,  423. 

&  Promises  of  Subscribers  to  contribute  specified  sams  for  the  erection 
of  a  public  building  are  binding,  and  where  the  building  has  been  erected, 
an  action  may  be  sustained  against  one  to  recover  what  he  subscribed* 
Oeorge  v.  Harris,  446. 

Sl  Parol  evidence  is  inadmissible  to  vary  the  terms  of  such  a  promise.    Id. 

IOl  Note  Given  by  Insolvent  Debtor  to  two  of  his  creditors,  in  consid- 
eration of  their  withdrawing  opposition  to  his  discharge,  is  void.  Sharp 
V.  Teeae,  479. 

11.  Attempt  to  Ck)NTRAVENE  the  Policy  op  a  Public  Statute  is  illegal, 
whether  expressly  prohibited  by  such  statute  or  not.     Id. 

12.  AmxiNO  A  Seal,  when  Unnecessary  to  the  validity  of  a  contract* 
will  not  vitiate  it.     Bobiruon  v.  Crowder,  762. 

See  Agency;  Champerty,  1;  Equity,  1;  Inpancy;  Master  and  Sebyant; 

Mental  Unsoundness,  3,  4,  11,  12. 

CORPORATIONS. 

1.  Corporation  is  Bound  by  Agreement  made  by  the  incozporatois  before 

organization,  and  afterwards  ratified  by  its  agents.    FranU^art  8.  T.  Co. 
V.  Churchill,  159. 

2.  CoTTRT  OP  Equity  will  Enjoin  a  Judgment  at  Law  obtained  by  a 

corporation  for  installmeDts  due  on  subscription  for  capital  stock  by  an 
agreement  which  the  corporation  had  violated;  and  compel  it  to  restore 
what  has  been  paid  under  such  agreement.  Id. 
S.  It  IS  A  SuppiCDENT  Consideration  for  a  promissory  note  that  it  was 
given  to  the  trustees  of  a  charitable  institution,  after  a  subscription  for 
Am.  Dso.  Yol.  XYII— 63 
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ehariteUe  pnipoiea^  payable  to  such  troiteei^  the  note  zeadiog  for  'vmtnm 
TeoeiTecl,  and  ezpresely  referring  to  the  sntecription  whoee  pnrpoeea 
were  in  proceee  of  exeention.    Amkeni  Academy  v.  CavU,  387. 

C  PowxBS  ov  CoRPOBATiON. — ^Tnuteea  of  an  academy  inoorpotated  *'to 
promote  mcnrality,  piety  and  religion,  and  for  the  instraetian  of  yonth  in 
the  learned  lajign«ge>,and  in  rach  arts  and  aeaenoee  aa  are  nanally  tao^t 
in  other  academiee,'*  may  procnre  sabecsriptianB  and  take  promiaeoiy 
notee  to  oonstitate  a  fond  for  the  parpoee  of  f oimding  an  institation 
"for  the  claancal  or  academical  and  ooUegiate  education  of  indigent 
yoong  men,  with  the  sole  view  to  the  Christian  ministry,**  to  be  inootw 
porated  with  the  academy.    Id. 

S.  Av  Absiokmxiit  ov  thx  Kom  l^  the  tmstees  to  a  distinct  college  bar- 
ing  power  to  receive  the  fond  is  a  valid  trsnsfer  of  the  notes.    Id, 

6L  Tbm  Tbustxbs  or  thb  Acadxmy  were  the  proper  parties  in  whose  name 
to  bring  the  action  on  the  notes,  they  not  having  been  indorMd.    Id, 

?•  Hajobitt  of  thb  BntaciOBfl  ov  ▲  CoBVOBAXXOir  most  be  present  at  any 
meeting  to  oonstitate  a  board  competent  to  transact  biisiness»  unless  the 
charter  gives  that  power  to  a  less  nnmber.    Sx  pasrU  WUleoekg,  525. 

9»  To  Makb  ▲  QuoRUH  of  a  select  and  definite  body  of  penona  possfisiring  a 
power  to  electa  the  general  role  is  that  a  majority,  at  leasti  most  be 
present,  and  then  a  majority  of  the  qnonim  may  decide.    Id, 

9l  Two  or  ▲  Boakd  or  Norx  Dibsciobs  of  a  cnporation  have  not  the 
power  to  hold  a  meeting,  and  to  appoint  inspectoEs  of  an  election  of 
diieotors.    Id, 

la  DMrrmcfiON  Exisn  bbtwbbw  a  CoBroBAix  Acr  to  be  done  by  a  select 
body,  and  an  act  to  be  done  by  the  ooostitaent  members;  in  tiie  latter 
case  a  majority  of  those  who  appear  may  aot    Id, 

11.  HTKyiHBQATioN  OF  STOCK. — ^A  by-law  providing  that  a  perosntage  of 
the  stock  of  a  member  indebted  to  the  corporation  shall  be  deemed 
hypothecated,  and  held  as  secnrity  for  the  debt,  does  not  oonstitate  a 
hypothecation.    Id, 

IS.  HTTOTHBCATroN  18  CoHYBNiiOKAl,  and  implies  a  power  of  selling  the 
property  to  satisfy  the  debt  on  default  of  payment.    Id, 

18.  Whbbb  Stock  Stahm  zv  Ohb*8  Kamb  on  the  transfer-books,  it  is  con- 
elusive  upon  the  inspectors  as  to  his  right  to  vote  at  an  electian  of  direct- 
ors.   Id, 

14.  Owvbb  or  Htpotbbqatbd  Stock  may  vote  thereon.    Id, 

1&  Ibbfbotobs  mat  bb  Cakdibatbs  for  directors  at  the  election  held  by 

them.    Id, 

See  MuHXGiPAL  Cobpobatiobb. 

COSTa 

Patxbnt  of  Corts.— Parties  defendant  in  a  snit  to  qniet  title  to  laads^  whe 
contest  the  plaintiff's  right,  will  be  compelled  to  pay  the  costo  of  the  con* 
test  by  them  unnecessarily  enlaiged  and  increased.  BUgf^M  Htin  v. 
Banks,  136. 

CO-TENANCY. 

1.  Patbitt  for  Lands  Issthed  to  Two  Pbbsons  as  Jonrr  Tbrahts  after 
the  death  of  one  of  them,  passes  the  title  to  the  whole  estate  to  the  sur> 
viving  grantee.     Ooertan  v.  Laq/,  111. 
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%  TmM  OF  OiTB  OF  Two  JonvT  Tenants  acquired  before  thejui  aeerueemU 
was  abolished,  ia  good  as  against  the  representatiyea  of  the  other.    Id, 

Z,  Pabol  Aobsbkent  bstwebn  Joint  Tknants  to  Sxveb  Joint  EsTAn* 
if  made  before  the  passage  of  the  statute  against  fraads  and  peijoriea, 
will  be  enforced  in  a  court  of  equity.    Id. 

4.  Joint  Ownsbs  of  Pbopebtt  must  Bxa&  thur  Batablb  Pbopobhon  qI 

the  expenses  incurred  by  one  of  their  number,  as  manager,  in  making 
useful  improvements  on  it,  when  no  objections  were  made  by  them  to 
the  making  of  the  expenditures.    Percy  v.  MiUaudon^  196. 

5.  Qnb  Tenant  in  Common  of  Pjebsonaltt  may  sue  in  assumpsit  his  co- 

tenant  who  has  sold  the  common  property  and  received  all  the  mooe7«. 
Gardiner  Mfg.  Co.  t.  HeoM,  24a 

COVENANTa 

L  Tbx  Oovxnant  of  Sbsin  Buns  with  thb  Land  when  the  oovenantor 
was  in  possession  at  the  time  of  the  conveyance,  claiming  title.  BaekmM 
V.  MeCoff,  686. 

S.  Thb  Covznant  of  SxmiN  doxs  not  Pass  with  the  land  where  the 
grantor  was  not  seised,  either  in  deed  or  in  law,  at  the  time  of  convey* 
anoe.    In  such  case  the  covenant  ia  broken  immediately.    Id. 

8.  SsisiN  IN  Fact,  with  claim  of  title,  will  sustain  the  covenant  so  long  as 
the  grantees  have  such  seisin,  although  the  covenantor  was  a  disseisor. 
Id. 

i.  Covxnant  to  Stand  Subbd  must  be  supported  by  a  good  or  valaab1» 
consideration,  and  the  mere  insertion  of  the  words  "  having  received  ^ull- 
value"  will  not  support  such  a  covenant.    Singleton  v.  Brenutr,  699. 

&  BaooYSRT  ON  A  Brxaoo.  of  suoo  Coynnant  must  be  measured  by 
consideration  paid.    Id. 

6L  Wasbantt  of  TnuL — ^To  maintain  an  action  of  covenant  upon  * 

ranty  of  title,  it  must  appear  that  the  warrantee  has  been  evioted»  t^ 
elder  and  better  title^  prior  to  the  commencement  of  the  action.    Ferrim 
V.  Hareheat  782. 

7.  BvionoN,  What  is. — ^A  judgment  in  ejectment,  agsinst  a  warrantee,  with- 

out an  actual  ouster  by  a  writ  of  possession,  or  a  yielding  up  of  posses 
sion  by  the  warrantee,  is  not  a  sufficient  eviction  to  enable  the  Istter  to 
maintain  an  action  upon  the  warranty  of  title;  there  must  be  an  aotosl 

dispossession.    Id. 

See  Damages;  Deeds,  8. 

CRIMINAL  LAW. 

1.  Indictmxnt  fob  Foboxbt  setting  forth  the  counterfeit  note  according  to 

its  tenor  need  not  aver  the  loss  or 'destruction  of  such  note,  and  upon 
proof  of  its  mutilation  or  destruction  by  the  defendant,  other  proof  of  its 
contents  may  be  admitted  in  evidence.    State  v.  PotU,  450. 

2.  A  Full  Description  of  the  Forged  Instrument  must  be  set  forth  in 

the  indictment,  or  the  omission  to  do  so  excused  by  proper  averments.  Id. 

8.  A  Difference,  or  even  a  Contradiction,  in  the  testimony  of  witnesses 

for  the  prosecution,  does  not  defeat  an  indictment.     Id. 
i.  Whether  or  not  there  is  a  Variance  between  the  note  set  forth  in 
the  indictment  and  that  produced  on  the  trial  is  a  question  of  fact  for 
the  jury,  and  their  verdict  is  conclusive.     Id. 
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0L  AMMKVMSsn  07  Captiok  to  iHDicfiODiT.— -Hie  c^iioD  to  an  ip&tai— t 
may  be  amended  in  the  sapreme  oomt,  after  its  removal  thereto  hy  oer> 
tiorari,  npon  proof  of  the  neoeamy  facta;  or  it  may  be  aent  back  to  the 
lower  oonrt,  there  to  be  amended  from  the  record.    Slate  v.  JimtB,  483L 

•.  ALLBaATioir  or  thx  PROsacuriKO  Attorhst  that  the  record  of  the  lower 
coort  contains  anfficient  materiala  from  which  to  amend  tha  caption  to 
an  indictment,  warranta  the  anpreme  coort  in  amding  it  to  aoch  oonit 
for  amendment.    Jd, 

7*  Captioh  to  IirDicnuarr  need  not  show  that  the  memberaof  the  grand 
jnry  were  aammoned  and  retomed  aa  anch.    Id, 

8L  QfiKNa  CoMMiTrKD  or  ▲  Couhtt  before  ita  diriaion  ia  indictable  in  the 
new  coonty  embracing  that  portion  of  the  old  one  in  which  aoch  oflfanaa 
waa  committed.  Id, 
,9.  Ix  IvBiCTMXVT  fOB  FoBOXBT  it  ia  not  neceaaary  to  allege  that  tha  pcfaon 
whoae  name  waa  foiged  waa  actoally  defranded  thereby;  it  ia  aofScient 
io  ahow  that  he  mi^t  have  been  defranded  had  the  forgery  aacoeeded. 
Id. 

10.  iHDiencDrr  fob  Stkalivo  '*▲  Pabcxl  or  Oatb"  ia  anfficiently  certain. 
State  ▼.  Brown,  562. 

11.  Ikdictxemt  must  statb  thb  TnfX  when  an  offense  waa  committed,  bat 
the  proof  need  not  be  confined  to  that  time;  it  is  only  neceasaiy  to  ahow 
that  the  offense  waa  committed  prior  to  the  finding  of  the  indictmenL 
/^ate  V.  Orrell,  563. 

12.  Ir  Death  do  90t  Eksux  wttkek  ▲  Teab  akd  a  Day  after  a  woond  ia 
given,  the  law  will  preaome  the  wonnd  did  not  cause  the  death.     Id, 

13.  Indictment  fob  Mubdeb  most  show  that  death  ensoed  within  a  year 
and  a  day  after  the  wound,  or  it  will  be  fatally  defective.    Id, 

14.  Indictment  must  Show  that  Death  Occubbxd  in  the  Countt  or  it 
will  be  defective.     Per  Taylor,  G.  J.     Id, 

15.  EvxBT  Ck>NSPiBACT  TO  Injubx  INDIVIDUALS,  or  to  do  acta  which  are  nn* 
lawfnl  or  prejndicial  to  the  oommnnity,  ia  indictable  at  common  law. 
State  V.  Younger,  571. 

1&  Conspibact  to  do  the  Act  oonatitatea  the  offense,  thoogh  no  act  be 
performed.    Id, 

17.  Combination  bt  Two  to  Cheat  another  by  making  him  drank  and  da- 
fraading  him  at  carda,  ia  an  indictable  conspiracy.    Id, 

18.  Indictment  fob  Pebjuby  charging  generally  that  the  hlae  oath  waa 
material  to  the  trial  of  the  issue  upon  which  it  waa  taken,  without  ahow- 
ing  particularly  how  it  was  material,  ia  sufficient.  Staie  v.  Mumford,  573. 

10.  Genebal  Avebment  of  the  Falsttt  of  the  testimony  ia  inaufficient; 
each  fact  falsely  sworn  to  must  be  distinctly  negatived.    Id, 

20.  Indictment  fob  Stealing  Goods  of  three  persona  named  is  not  sup- 
ported by  proof  of  stealing  goods  of  each  of  them  in  which  they  had  na 
joint  interest     State  v.  Byan,  702. 

21.  Felony — A  CoNvicrnoN,  Judgment,  and  Execution,  upon  one  indict^ 
ment  for  a  felony,  not  capital,  is  a  bar  to  all  other  indictments  for  fel 
onies,  not  capital,  committed  previous  to  such  conviction.  Orenehaw  v. 
StaU,  788. 

22.  Indictment  that  states  the  grand  jurors  to  be  "good  and  lawful  men"  ia 
sufficient,  without  alleging  they  are  freeholdera  or  houaeholdera.  Boadi 
V.  StaU,  7d5. 
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23.  Inbasttt,  How  Detebmined.--I£  a  priaoner  convicted  of  murder  alleges, 
as  a  reason  why  sentence  of  death  should  not  be  pronounced,  that  at 
that  time  he  was  insane,  the  judge  may  himself  determine  the  truth  or 
falsity  of  the  plea,  or  he  may  submit  the  same  to  a  jury.    Id, 

See  Ohamfebtt,  2. 

DAMAGES. 

1.  To  Ascertain  the  Dahaoes  for  the  breach  of  the  covenant  of  seisin  in  a 

deed,  the  true  consideration  may  be  shown  by  parol,  notwithstanding  a 
different  consideration  is  expressed  in  the  deed.     Morse  y.  ShaUttel,  419. 

2.  FOK  THE  Bbbach  of  the  covenant  of  seisin  is  the  consideration  paid  and 

interest.    Baetut  v.  McCoy,  585. 

See  CovsNAivTS,  5. 

DEEDa 

h  Ejleoutjbd  Abboat)  may,  under  the  statutes  of  this  state,  be  regiaftered 
here  within  eighteen  months.    BUghCs  ffeirt  v.  Banks,  136. 

2.  Detectivb  Rbqistbt  ov  Deed.— Where  a  certified  copy  of  a  deed,  and 
not  the  original,  is  recorded,  the  registry  is  defective;  but  a  oourt  of 
equity  has  power  to  remedy  such  defect    ItL 

Z,  The  Word  "Giye"  in  a  deed  of  bargain  and  sale  does  not,  in  Maine^  im« 
port  a  covenant  of  warranty.    Allen  v.  Sayword,  221. 

i.  The  OAHCBLDro  of  a  Deed  does  not  revest  property  which  has  onoa 
passed  by  transmutation  of  possession.    Farrar  v.  Farrar,  410. 

ft.  Ideil  —But  where  the  grantee  voluntarily,  and  without  any  misapprehen- 
akm  or  mistake,  oonsented  to  the  destmotion  of  the  deed,  with  a  view  to 
revest  tlie  title^  neither  he^  nor  any  other  person  ^^l^ming  by  title  subse- 
qnently  derived  from  him,  is  to  be  permitted  to  show  the  oontents  of  tha 
deed  so  destroyed.    Id, 

6.  An  Aobsemeht  to  Cancbl  a  Deed,  without  actually  canceling,  is  without 

eflfoct.    Id, 

7.  The  Reoeift  of  the  Consideration  expressed  in  a  deed  may  be  contra- 

dicted like  any  other  receipt;  but  not  for  the  pnrpoae  of  defeating  tha 
conveyance.    PrUchard  v.  Brown,  431. 

8.  Land  will  Pass  bt  Wat  of  Bargain  and  Sale,  where  a  oonsideration 

of  money  is  expressed  in  the  deed,  although  defectively  executed  under 
the  state  statute.    Id» 
91  Acknowledgment  in  a  Deed  of  the  receipt  of  the  consideration  is  prima 
fads  evidence  of  its  payment,  although  it  may  be  rebutted.    J<uikaon  v. 
MeOhesney,  621. 

10.  SooH  Acknowledgment  does  not  operate  as  an  estoppel,  but  as  evidenoa 
merely,  tending  to  uphold  the  deed.     Id, 

11.  Fee  Taxing  Effect  in  Futuro  can  not  be  created  by  deed;  and  a  deed 
to  take  effect  at  the  grantor's  death  is  void.    Singleton  v.  Bremar,  699. 

12.  This  Rule  is  not  Abrogated  by  substituting  delivery  of  the  deed  for 
livery  of  seisin.     Id. 

13w  Blank  Signed,  Sealed,  and  Delivered  and  afterwards  filled  up  is  no 

deed.    Duncan  v.  Hodges,  734. 
14.  Deed  Made  Out  in  Blank  and  afterwards  filled  up  and  delivered  by  the 

grantor's  agent  is  valid.    Id, 


1&  I*maKAL  DsuvBnr  n  UnnonBABr;  it  may  benyids  ^7 
tba  gnntof^i  mppouAukmA  or  antfaoritj  praoedflnl^  or  by  hb  nl 
aaMBt  or  agrBemcttL    /dL 

Mu  Dbd  IHVOB1I4IXT  EiJuuimD  AVD  Dbjyxbmd  win  be  nado  good  by  Urn 
gnmtor  lahnqaeiitiy  aoo6|itiiig  and  rlaiming  tbe  beoofit  of  the  oontnet 
glowing  oat  of  it    ItL 

17.  I>BDi^  WHKirCAVCKLXDfORFHAUiK-— CoQitiof  eqoity  wiUorderadeed 
to  be  deliTeied  to  tbe  gnator  for  the  paxpoae  of  cenoelmg  a  daoae  ol 
gmenl  wiRaaty  ocwtMned  theraiii,  when  it  fptt^n  that  sobaaqMBt  to 
the  eseention  and  delivery  of  the  deed  to  thegnotee.  the  bitter  fowdnf 
kntly  Iwierted  a  gmeial  daaae  of  vamaty  theieui,  notvithrtMidiiv 
the  deed  ooBveyed  no  title  to  the  grantee.    Maimr.  Owrmer,Sl7. 

9m  AcKMcmuanaamn;  Aocwnr,  1;  OoaHDBaATioM;  Mbral  VMmmnmam^ 

12;  BanawwB,  ^t,7. 

DEUBIUM. 
Bit  Hevtal  Uvaoun>nH^  7* 

DELIVERY. 
See  DxEDfl,  13»  14,  15»  16. 

DOTAGE. 
See  Hevtal  VmovvDVEaa,  1,  2;  9^  12. 

DOWEB. 

L  Widow  d  Ektttlkd  to  Dowkb  nr  an  Eqititablb  Ebkatb  of  her  hnaband. 

capable  of  being  apedfically  enforced  in  hie  life-time.    QfxJUtm  t.  <?ra* 

ham^  16d. 
%  Rents  of  thx  Mansion  or  thx  Dbckased  Husband  mnet  be  assigned  to 

the  widow  until  her  dower  ie  aasigned.    Id. 
S.  Devisk  in  Lieu  of  Do  web — ^Election. — In  case  of  a  deviBO  to  a  widow 

in  lien  of  dower  she  has  an  election  either  to  accept  the  doTiae  or  claim 

dower.    HaWs  com,  275. 
i.  Election  onob  Made  and  Affirmed  by  bringing  snit^  will  not  be  an- 

nalled  on  the  ground  of  mistake^  except  npon  strong  and  dear  prooCi 

Id. 
Sb  Detibb,  when  Void  as  to  Crrditob& — ^A  devise  in  the  nature  of  a  mere 

gift,  or  appointing  persona  to  take  in  lieu  of  the  heirs^  is  void  as  to  cied- 

itoi-8.    Id.  ^ 

&  Dbvisb  in  Lncu  of  Doweb  not  Void  against  Cbeditobs. — ^A  devise  in 

lieu  of  dower,  if  accepted,  dischaiges  a  highly  favored  debt^  and  the 

widow  is,  therefore,  deemed  a  purchaser  for  a  fair  consideration,  wKoee 

claim,  to  the  extent  of  the  value  of  her  dower,  is  valid  against  creditoBL 

Id. 
7.  Excess  of  Devise  oveb  the  Value  of  the  Doweb  is  void  aa  to  ereditora. 

Id. 
8b  Doweb  in  Rent. — A  widow  may  be  endowed  of  rent.    Ckase*t  oose^  277. 
9l  Dowsb  in  Case  of  Lease  before  Mabbiaoe. — Where  one  makes  a  leaae 

for  years,  reserving  rent  before  his  marriage,  his  widow  is  entitled  te 

dower  in  the  reversion  and  in  the  rent  immediately  from  her  hnsband*a 

death.    Id. 
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IOl  FUis-coTXET  07  FuLL  Aos  may  conrty  h«r  land  or  retinquith  h«r  dowvr 

by  *  fine,  bat  oonyeyaooe  by  fine  haa  long  been  diaoaed  in  Maryland. 

Id. 
11.  Damaou  OB  Muira  Pbotxts  iob  Dktbittion  or  Dowxb  can  be  reooverad 

at  law  only  from  the  time  of  demand  upon  the  heir.    Id, 
42.  AooouMT  ov  BxMiB  AKD  Pboiits  ov  ABaoNiKO  Dower  will  be  allowed* 

in  equity,  from  the  hneband'a  death,  but  without  ooeta  if  the  olaim  ia  not 

oppoied  by  the  heir.    Id, 
13b  ^QunntATioN  ov  Em's  Intkbut  ia  not  allowable  to  pay  rente  and 

profita  awarded  to  the  widow.    Id, 

14.  DowxB  Z9  FBOFIBT71I0T  D1VX8IBLI  may  be  aMJgned  in  the  form  of  a  rent 
diatrainable  of  oommon  right.    Id, 

15.  DowxB  is  not  within  the  statute  of  limitations.  Barnard  ▼.  Edwards^ 
403. 

10.  DncAND  or  Dowxb  before  action  for  it  ia  unneoessary.  Jaekmm  ▼• 
ChurehUt,  514. 

17.  DsviSB  IN  Iixu  or  Dowbb,  if  aooepted,  bars  dower.    Id, 

IS.  Tbstaiuentabt  Provision  Don  not  Bar  Dowxr,  if  aooepted,  unless 
expressly  given  in  lieu  of  dower,  or  unless  the  claim  of  dower  is  plainly 
inconsistent  with  the  testator's  intention.    Id, 

19.  Dbvub  or  A  Dwellino-Housb  to  thx  Widow  of  the  testator,  during  life 
or  widowhood,  together  with  a  bequest  of  certain  household  furniture 
and  other  property,  the  rest  of  the  real  and  personal  estate  being  divided 
among  the  testator's  children,  who  were  to  aid  in  the  widow's  support, 
if  she  should  request  it,  does  not,  if  accepted,  bar  the  claim  to  dower. 
Id. 

120.  Thxrb  is  no  Dowxr  in  lands  given  for  public  uses.  Ouynne  v.  Ctnelii- 
natif  576. 

See  ACKNOWLXDOMENTS,  2. 

EASEMENTS  AND  SERVITUDES. 

1  Right  or  Wat,  Appurtenant. — Where  the  owner  of  three  tracts  of  land, 
over  one  of  which  he  has  been  accustomed  to  pass  by  a  way  between  the 
other  two,  conveys  these  two,  with  their  appurtenances,  the  way  does 
not  pass.     Barker  v.  Clark,  428. 

"2.  A  Highway  may  be  Established  by  long  usage;  but  a  way,  to  become 
public,  must  be  used  in  such  a  manner  as  to  show  that  the  public  accom* 
modation  requires  it  to  be  a  highway,  and  that  it  is  the  intention  of  the 
owner  of  the  land  to  dedicate  the  way  to  the  |)ublic.     Id, 

3.  To  Rebut  the  Presumption  of  the  Grant  op  a  Way  from  an  alleged 

uninterrupted  use,  evidence  that  the  owner  of  the  land  had  plowed  up 
the  way,  within  the  statutory  time,  at  the  same  time  declaring  that  the 
claimant  had  no  riglit  of  way,  is  admissible.     /(L 

4.  Privileoe  Claimed  in  Derogation  op  Another's  Rights  is  viewed 

with  jealousy  by  the  law,  and  must  be  strictly  confined  within  prescribed 

limits.     Taylor  v.  Hampton,  710. 
&  Limits  op  Privilege  or  Maintaining  a  Pond  appurtenant  to  a  mill, 

overflowing  another's  land,  by  a  purchaser  of  such  mill,  are  the  height 

at  which  the  water  was  kept  at  the  time  of  the  purchase,  and  the  object  to 

which  it  was  then  applied.     Id, 
t,  Eztinouishment  or  an  Incorporeal  Hereditament,  for  a  moment,  ia 
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its  complete  deetrnction,  bo  that  it  ii  gone  foieyer;  and  ia  not  ha  men 

■nspensicm.    Id, 
7.  Such  Rights  abb  Dbnominatkd  SEBViruDn  in  the  dvil  law.    1<L 
6.  ExTiirouisHMKNT  MAT  fis  XITHS&  BT  THi  AcT  ov  Gois  opentiflii  ol  laVp 

or  the  act  of  the  party.     Id. 
Ol  Act  of  the  Pabtt  will  EziiKonisH  a  Bight  where  the  act  of  God  or 

of  the  law  will  only  canae  its  snspenaion.    /dL 
10.  ExPRXSs  OR  Ihflhd  Renunciatiok  will  extinguish  a  aervitndek    Id, 
IL  Obstbuctioh  or  a  Sxrvitudb  by  another**  act  only  snapenda  it.    /tC 

12.  Right  mat  bx  Dxstbotxd  either  by  an  act  of  the  party  poaitiv^y  d^ 
stmctive  of  it,  or  by  an  act  incompatible  with  the  nature  or  ezeraiae  of  it^ 
Id. 

13.  PXBMAKXNT  OBSTBUcnoK  of  a  Servitude  by  the  party  himself  deatrojrs  it^ 
and  it  can  not  be  revived  except  by  a  new  grant;  it  is  otherwiae  as  to  a 
temporaiy  obstruction.    Id. 

14.  Right  to  MAmTAnr  a  Mill  Pond  overflowing  another's  land,  for  the 
purpose  of  supplying  a  mill,  will  be  extinguished  by  the  act  of  a  par> 
chaser,  who  himself  erects  another  mill  on  a  different  spot^  and  diverts  ths 
water  thereto,  so  that  the  old  mill  can  not  be  used  as  it  fonnerly  was^ 
while  the  new  one  ia  in  operation;  and  such  li^t  will  not  be  revived  by 
the  destruction  of  the  new  mill»  and  the  restoration  of  the  water  te  tlM 
lonner  chaaneL    Id, 

EJECTMENT. 
See  BovA  Fn>B  Pubohaseb^  4^ 

ELECnOK. 
See  DowBByS,  i^  6, 17. 18;  Jummbri^  4 

EMBBZZLEBCENT. 
See  Ihvabot,  9. 

EQUITY. 

L  Wbbv  Bquitt  will  RBSCDfik— Equity  will  not  raseind  a  noiiTayaiiw 
where  a  purchaser  buys  with  full  knowledge  of  all  the  facla^  and  tfasra  haa 
been  no  fraud.    Breekemidge  v.  Waters^  46, 

%  DouBTVUL  Title,  acceptance  of,  not  decreed,    /adboa  t.  Munroft  58L 

8l  a  Coubt  or  Equitt  will  never  compel  a  vendee  to  take  a  title  not  fna 
from  eontroveray.    Id, 

i.  Eqititt  JuBiSDicncB. — ^A  court  of  equity  baa  Juxiadiction  to  oompal  orig^ 
inal  grantora  to  execute  deeda  of  confirmation,  where  the  parties  throai^ 
whom  the  complainant  claims  title,  have  lost  or  failed  to  rsgiater  their 
deeds;  and  it  will  interfere  to  remove  difficulties  in  Isad  titles  when  a^ 
party  can  not  readily  proceed  at  law,  when  the  conveyances  are  lost  or 
in  the  hands  of  the  opposite  party,  or  when  the  parties  are  numerooa 
and  the  proof  hard  of  access;  and  generally  to  remove  ineumbrsaoes  and 
claims  calculated  to  disturb  the  possession  of  the  complainant  and  t» 
lessen  the  value  of  his  estate.     BUglUU  Hut%  v.  Batiio^  136. 

5.  Ejxctment  Bills. — ^The  court  will,  on  ejectment  bill  being  brought  in 
such  cases,  clear  a  title  purely  legal,  an<}  also  decree  possession.    Id, 
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6L  It  IS  KO  Defense  is  a  Suit  to  Obtain  Deed  of  Confikmation,  that 
the  defendant  waa  not  paid  the  purchase-money,  where  it  appears  that 
compUinant  cUims  under  defendant's  grantee  for  yaluahle- consideration, 
without  notice.     IcL 

7*  An  Unpebformed  Agreement  which  remains  a  cloud  on  title  to  land 
will  be  rescinded,  and  a  release  thereof  decreed.     M, 

&  Where  a  Testator  is  Induced  to  Omit  a  Bequest  or  devise,  which 
he  had  expressed  an  intention  of  inserting  in  his  will  in  favor  of  a  par- 
ticular person  by  the  promise  of  another  to  give  such  person  the  same 
amount  of  property,  or  to  provide  for  him  in  some  other  manner,  such 
promise  may  be  enforced  in  equity  at  the  suit  of  the  person  for  whose 
benefit  it  was  made.     Owinga*  Case,  311. 

9.  Mere  Expressions  of  Benevolent  Intentions,  founded  upon  no  con- 

sideration, are  not  enforceable  in  equity.    Id, 

10.  Affirmative  Reuef  to  a  Defendant,  not  responsive  to  the  prayer  of 
the  plaintiff's  bill,  may  be  decreed  where  the  equities  of  the  whole  case 
disclosed  by  the  pleadings  and  proofs  require  it.    Id, 

11.  Compensation  for  Improvements  and  taxes  in  and  about  lands  made 
by  one  who  entered  under  color  of  title,  and  is  ejected  at  law,  can  not 
be  recovered  in  equity  from  the  real  owner.  Wmthrop  v.  Hunttngton^ 
601. 

UL  Courts  of  Equitt,  Jubisdiotiov  of,  in  matters  of  accounts,  depends 
upon  whether  the  same  are  mutual  and  complicated;  if  not»  jurisdiction 
will  not  be  entertained.    Stniley  v.  Bell,  813. 

18b  Actions  Abated  bt  Death—When  Rbvivbd  bt  a  Bill  nr  Equitt.— > 
Where,  daring  the  pendency  of  an  action,  in  the  name  of  an  assignor  of 
a  oUim  for  the  benefit  of  an  assignee,  the  former  dies,  a  bill  in  equity 
will  not  be  entertained  by  the  assignee  to  revise  the  action,  on  the 
ground  that  no  person  would  administer  npon  the  asswgnor^i  esteto^  in 
oonseqnenoe  of  its  embarrassed  and  insdvent  condition,    /d 

See  JjJDQwam,  0;  Statots  of  LnoTATioin^  8. 

ESTATES  OF  DECEASED  PERSOKa 

L  Bsan  mnar  bb  Paid  on  Ixfbovbd  Lands  of  thb  Tbstatob  by  one  of 
several  heirs  who  has  had  the  sole  nse  thereof,  the  value  of  improve- 
ments made  by  him  to  be  deducted  from  such  rents;  but  in  no  case  should 
a  balance  for  improving  be  charged  against  the  co-heirs.  Orahaim  v. 
Oraham,  166. 

ti  Cbxditob's  Intebbst  IK  Decbdeztt's  Ebtatb,  or  that  of  the  personal 
representative,  is  not  of  snch  a  nature  as  to  preclude  the  legisUtnre  from 
repealing  the  laws  authorizing  sales  of  the  estate  for  the  payment  of 
debts.    Ludlow  v.  Johnson,  609. 

ESTOPPEL. 

1.  Titlb  Aoquibed  Subsequent  to  Conyetancb  Inubss  to  Whom.^ 

Land  acquired  by  a  grantor  subsequent  to  his  conveyance  of  the  same  to 
different  grantees  inures  to  the  benefit  of  the  first  grantee,  and  is  not 
liable  for  the  debts  of  the  grantor.     Morrison  v.  Caldwell,  64. 

2.  Tbustee,  when  Estopped  from  Asserting  an  Outstanding  Title.— 

A  trustee  can  not  acquire  for  his  own  benefit  an  outstanding  title  to  the 
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trasl  ptupgriy,  and  a  conveyance  with  wmRaaty  i^mI  hisgBuiloc^  wiD 

eftop  the  tmetee  from  iMertinga  claim  to  the  traet  property  aoqairad  al 

aa  ezeoation  aale  agunat  hia  grantor.    Id, 
%,  Brofpal.— A  paraon  ignorant  of  hia  claim  to  property,  ia  not  eatoppad 

from  aabaeqnently  laaerting  it»  althoo^  he  atanda  by  and  aeea  the  prap- 

erty  aold  aa  that  of  another.    Id, 
4  BaiorFiL  bt  Dim.— CoTenanta  of  lawfol  aeiaia  in  fee  and  good  lig^  to 

eoQT^  do  not  eatop  the  grantor  from  oetting  up  an  after  acqvirad  titia 

againat  the  grantee.    AUm  y.  Aqnuonf,  221. 
tk  Amovn  Bouvd  bt  Enomo..— Where  the  tenant  in  a  writ  of  cstty 

diiriaima  title  to  a  portion  of  the  demanded  pramiaea,  both  he  and  hia 
igneea  are  eatopped  to  aabaeqaently  aet  ap  againat  the  demandant^  or 
■arignewa,  any  daim  which  the  tenant  may  haTe  had  at  the  time  of 

the  diadaimer.    Hamaum  y.  EUioU^  406. 
€L  Thb  Estoppel  n  vor  8n  at  Labox  by  a  aabaeqnent  agreement  of  tiM 

demandant  to  pnrohaae  all  the  tenant's  rights  title  and  intereat.    Id. 
7.  Tebast  n  Bound  bt  ah  Estoppkl  on  hia  landlord  exiating  before  tiM 

tenant* a  title  ia  derived.    B^ferlow  v.  Newmnn,  665. 
t.  Widow  is  Ebtoppkd  bt  hxb  Hubbabd's  Dxbd,  where  ahe  aaoceeda  to 

hia  poaseaaion  without  any  allotment  of  dower,  ahe  being  tenant  to  the 

heir  who  is  estopped.    Id, 
^  Estoppel  in  Pad  BnvDnro  a  Husband  binds  hia  widow  alao  with  ra* 

apect  to  land  of  which  she  succeeds  to  his  poaaession.    Id. 
10.  Estoppel  is  Binding  upon  the  Jubt  where  it  haa  been  waived  by  the 

party  in  pleading,  and  a  finding  contrary  thereto  may  be  dinnegarded  by 

the  court.    Id, 

EVIDENCR 

1.  DacLA&ATioNS  OP  A  Pabtt,  Whxn  Admibbiblb.— The  dedarationa  of  a 

husband,  made  pending  an  action  for  slander  of  his  wife,  that  he  be> 
lieved  defendant  had  not  originated  the  slander,  but  only  repeated  the 
same,  are  admissible  in  mitigation  of  damages.     Evans  v.  Smithy  74. 

2.  CoMPBOMiSES,  Neootiations  FOR,  When  EVIDENCE. — Statements  of  facta 

made  in  negotiations  for  compromises  are  admissible  aa  evidence.    Id, 
Z,  Impeachicent  of  a  Witness. —Evidence  of  the  general  moral  character  of 

a  witness  is  admissible  for  the  purpose  of  impeachment^  but  evidence  of 

particular  instances  of  moral  turpitude  is  not.    Id, 
4.  Credit  op  a  Witness  must  be  impeached  or  sustained  by  evidence  of  his 

general  character,  and  not  of  his  conduct  in  particular  caaea.    AUem  v. 

Young,  130. 
6.  Depositions  Admitted  in  Evidence  bt  Stipulation  of  a  party  to  the 

suit,  who  is  afterwards  appointed  the  agent  of  another  party  to  manage 

such  suit,  and  whose  prior  acts  were  ratified  and  adopted  by  auch  other 

party,  may  be  read  in  evidence  against  the  latter.    BUg1U*9  Hehn  v. 

Bankt^  136. 

6.  Upon  a  Question  op  Dokigile,  the  declarations  of  the  party  whoee  home 

is  in  controversy,  made  at  the  time  of  his  going  or  returning  may  be 
received  as  evidence  of  his  intention.     Oorltam  v.  CarUoHt  23L 

7.  A  Written  Instrument,  purporting  to  be  a  deed  of  partition,  and  a^gned 

by  the  parties,  but  not  sealed,  is  not  so  far  a  nullity  as  to  admit  parol 
evidence  to  contradict  it.     Oardiiier  Mfg,  Co,  v.  Heald^  248. 
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i.  Cojifil>mTiAL  CoMMUViCATiom  to  a  solicitor  are  privileged,  and  olm  not 
be  rerealed  even  after  the  termination  of  the  snit.    Cha§^s  ease,  277. 

9l  Oblioation  or  Sxcbmct  is  the  olient's  privilege,  and  if  waived  by  hiin» 
does  not  render  the  solicitor  an  incompetent  witness.    Id, 

lOl  Ov>  WHO  Pasts  with  all  bib  Iktibist  in  the  snbjeot-matter  of  a  eoa« 
ditional  sale  is  a  competent  witness  for  the  plaintiff  in  an  aotion  of  re* 
plevin  by  his  co-vendor  agsinst  attaching  creditors  of  the  vendee.    SmUh 

11.  Ir  A  SuBSCBiBiiro  Wmrias  to  an  instrument  deny  his  signature,  it  may 
be  proved  by  other  testimony.    Pattenon  v.  TuekeKf  472. 

12.  Mobhoaoob  n  vor  a  CoMPBTSirT  Witniss  for  the  mortgagee,  in  an  eject- 
ment brooght  against  one  to  whom  the  mortgagor  has  quitclaimed  the 
land,    /odbon  v.  MeCkuneif,  621. 

18b  Konos  TO  Pboduob  a  Papbb  at  the  trial  is  not  sufficient  to  let  in  parol 
proofs  unless  served  on  the  attorney  before  the  term,  where  the  paper  is 
at  the  party's  residence  at  a  distance  from  the  court.  Oarham  v.  OaU^ 
M9. 

14.  Cbsdibilitt  or  Evidsnoe,  whether  oral  or  written,  is  a  matter  for  the 
jury  to  decide.  Turner  v.  ChUd,  555. 

15.  HAmowBjnNO  or  a  Survbtok  Long  Dsckabxi^  in  a  particular  plat  of 
survey,  may  be  proved  by  a  witness  who  has  acquired  his  knowledge  by 
examining  many  plats  of  surveys,  purporting  to  have  been  made  by  the 
same  surveyor.    Jones  v.  Hughes,  567. 

16.  Ancont  SimvsT  of  land,  made  under  the  owner's  direction,  and  for 
his  convenience,  is  not  evidence  for  him  or  those  claiming  through  hinu 
Id. 

17.  Thb  Subscbibino  Wmrsss  must  be  produced  to  prove  the  execution  of 
a  writing,  or  his  absence  accounted  for.    Zerby  v.  IVUson,  577. 

18.  Books  or  Account  as  Evidekcb. — Our  act  does  not  authorise  the  ad- 
mission of  books  of  account  as  evidence,  but  it  recognizes  the  custom  of 
admitting  them  as  having  become  law.    Boyd  v.  Ladson,  707. 

19.  MxBCHANTS,  Tradebs,  AND  HANDicRArTSMEiT  are  spoken  of  in  the  act, 
the  provisiooe  of  which  relate  to  shop  books,  merchants'  accounts,  and 
accounts  for  work  done.     Id, 

20.  Act  has  besn  Extended  to  cases  within  its  spirit,  though  not  within 
the  letter;  as  to  millers  for  sawing  and  selling  lumber,  and  to  printers  for 
advertising.    Id, 

21.  Mechanics'  Accounts  are  admissible  to  prove  performance  of  a  par- 
ticular job  and  articles  furnished,  but  the  articles  must  be  specified,  and 
a  general  charge  for  work  and  labor,  it  seems,  is  not  good.      Id. 

22.  Febbtman's  Books  have  been  held  admissible,  but  this  is  doubtful    Id, 

23.  Billiabd-table  Keeper's  Books  are  not  admissible  in  evidence.    Id, 

24.  Pedigbeb. — Hearsay  or  reputation  is  legal  evidence  upon  a  question  of 
pedigree,  and  may  be  received  to  establish  descent  from  Indian  ancestors, 
and,  consequently,  to  prove  a  right  to  freedom  based  on  such  descent. 
Vangltan  v.  Pfiebe,  770. 

25.  Dbclabations  or  Deceased  Members  of  a  family  are  admissible  to  prove 
relationship.    Id. 

26.  Thb  Kioht  to  Fbeedom  is  a  right  of  a  public  nature;  and  common 
reputation  regarding  the  status  of  the  person  whose  right  thereto  is  disi 
puted,  or  of  his  ancestors,  is  admissible  as  evidence  in  his  favor.  Id, 
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27.  Tax  Common  Reputatton  ivhlch  la  competent  as  evidenoe  in  caaea  o< 
custom,  prescription,  etc.,  must  be  reputation  as  to  the  right,  priyilege^ 
or  franchise  chiimed,  and  not  hearsay  as  to  any  particular  fact  from 
which  the  right  might  be  inferred.    J(L 

28.  Decisions  of  thb  Courts  of  a  Statb  or  Nation  interpteting  ita  own 
statutes,  will  not  be  questioned  elsewhere.     Id, 

29.  Proof  of  a  Judgment  must  be  made  by  producing  the  best  eTidenoe  of 
which  the  nature  of  the  case  admits.  For  this  purpose,  hearsay  ia  inad- 
missible.    Id, 

80.  A  Judgment  between  other  parties  may  be  admitted  in  those  caaea  whera 
hearsay  evidenoe  of  the  facts  upon  which  the  judgment  ia  grooiided 
would  be  unobjectionable.  Therefore^  in  an  action  inydving  the  plaint- 
iTs  right  to  freedom,  the  court  may  receive  in  evidenoe  the  record  of  a 
judgment  between  strangers  to  the  present  action,  establishing  the  rig^t 
to  freedom  of  a  maternal  aunt  of  the  plaintiff.    Id, 

See  Contracts,  1,  9. 

EXECUTIONS. 

I.  Omibsiok  of  Shxrut  to  comply  with  directiona  of  the  law,  with  respect 
to  notice  of  time  and  place  of  sale,  does  not  vitiate  a  sale  made  to  an  in- 
nocent pnrchaser;  but  fraud  on  the  part  of  the  officer,  with  knowledge 
on  the  part  of  the  purohaser,  will  render  the  sale  void.  Webbtr  t.  C<m, 
127. 

ti  Sals  uhdxb  Ezbcotion  against  the  holder  of  an  apparent  equity  ooly, 
does  not  affect  the  holder  of  the  legal  title  who  waa  not  a  party  to  tfaa 
suit;  an  equitable  title  can  not  be  sold  under  eacecutioiL  BUgfifM  Ham 
▼.  Bamka^  198. 

t,  BuounoN  AOAI98T  AN  ABSENT  Dbfsnbaiit,  toed  oat  without  filing  tfaa 
bond,  aa  required  by  statute,  can  not  be  avoided  ooUateially.  Oaidmtr 
Mfg,  Co.  V.  Htald,  248. 

4.  Thb  Imtbrbbt  of  a  Cbstui  qub  Trust  in  lands  may  ba  takau  ia  mncn- 
tioo.    PrUehard  v.  Brwon^  431. 

See  Attaohmbht,  1;  Shbrivib,  8;  Statdtb  of  Fbaudb,  2;  SuBBmoiF,  6L 

RXECUTOBS  Ain>  ADMINISTRATORa 

1.  Adkinibtratob  db  Bonis  Kon  is  entitled  to  all  property  of  the  dacadwit 
unadministered,  but  not  to  money,  the  proceeda  of  property  sold  by  tilt 
first  administrator.    SlaughUr  v.  Fromca^  83. 

2i  A  Covenant  bt  an  Exboutor  in  a  conveyance  of  the  estate  of  the  tastttor 
is  binding  on  the  executor.    AUm  v.  Saywurd^  221. 

8l  Whbbb  an  Bzbcctob  Authobized  to  Sell  Land,  undar  a  lioanaa  of  the 
probate  court,  in  order  to  raise  a  specified  sum,  sella  an  entira  tract  for 
a  greater  sum,  the  sale  is  void.    AdavM  v.  MorrUon,  408. 

4.  AoENT  POES  NOT  Bbgomb  Ezbcutor  BE  SON  ToBT  by  ooUeeting;  after  hit 
principal's  death,  debts  due  on  a  sale  made  by  him  in  the  principal's  life* 
time;  if  the  sale  is  made  after  the  death,  it  is  otherwise^  T^umer  v. 
Child,  655. 

6.  COLORABIJS  AUTHOKITT  TO  INTERMEDDLE  WITH  G0OD8  of  a  deoedont  doSS 

not  render  one  executor  de  son  tort     Id. 
8.  Act  fob  which  i'HE  Agent  is  Liable  to  the  Adionibtbatob  does  not 
\e  him  executor  de  4on  tort.    Id. 
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7.  SuB*AOXirr  n  Esocutor  db  son  Tort,  When. — ^A  penon  appointed  by  an 

agoni  to  sell  the  prinoipaPs  goods  and  to  collect  debts  dne  him  beoomea 

an  ezeontor  d§  mm  tort  if  he  continnes  to  act  after  the  principal's  death 

and  notice  from  the  agent  that  the  agency  is  at  an  end.    Id, 
8b  EzEOUTOR  DB  SON  ToBT  CAN  NOT  Bbtain  for  his  own  debt.    M 
9l  Frbvious  to  1795  thbrb  was  no  Law  in  the  territory  northwest  of  the 

Ohio,  making  real  property  assets  in  the  hands  of  administrators  for  the 

payment  of  debts.    Lwdhw  v.  Johnwn,  609. 
lOl  Tra  Law  or  1795  was  not  repealed  by  the  act  of  1804,  defining  the  duties 

of  executors,  but  was  repealed  by  the  act  of  Febmary  22,  1805.    Id. 
XL  BzBOUTOB  BB  SON  ToRT. — Any  intermeddling  with  the  estate  of  a  deoe* 

dent,  as  by  collecting  money,  paying  debts,  or  the  like,  renders  one  eze* 

ontor  de  9on  U)H,    Oivms  v.  HiggtM,  742. 
72.  BooxBiNB  ow  THB  Earlt  Cabes  was  more  stringent  than  that  now  held. 

Id. 
19.  Intbbmbddlino  Must  bb  Suoh  as  to  manifest  a  right  to  control  or  disposa 

of  the  effects  of  the  deceased.     Id, 

14.  AonNO  AS  Servant  to  another  will  not  make  one  liable  as  eaceentor  d4 
son  tort.    Id, 

15.  Widow's  Otbrsber  or  Agent  collecting  or  disbursing  funds  of  the  estate^ 
as  such,  does  not  become  executor  de  son  tort  of  the  deceased  husband. 
Id, 

See  CoHiiJor  ow  Laws,  2;  Plbadino  and  Praoxzob»  3;  Powbbs;  Subkt* 

SHIP,  1. 

FEES. 
See  Tbitsts  and  Trustees,  13»  14. 

FEMES  COVERT. 
See  Acskowledgicbnts;  Trusts  and  Trubibb,  S. 

FIXTUBES. 
WaAT  Asm, — ^A  copper  kettle  or  boiler  in  a  brewhouse  is  part  of  the  freeholdi 
and  subject  to  the  mechanics'  lien  law.     Oray  ▼•  Holdship,  680L 

FOEOERY. 
See  Croonal  Law,  1,  2;  4^  9. 

FRAUD. 
FkAUD  AND  DaOBrr  bt  One  who  is  Trusted  are  most  odious  in  law.    Owmgi 
ecMie,dll. 

See  CoBOZAiJfBNT,  1, 2;  Consideration;  Deeds,  17;  MbntaIi  UxaocvDi 

NBS8,  1,  8,  11. 

FRAUDULENT  CONVEYANCES. 
L  A  Fraudulbnt  Sale  must  be  Set  Asidb  by  a  suit  regularly  brought  foi 
that  purpose;  until  declared  null  it  is  binding  upon  third  persons,  and 
such  sale  can  not  be  avoided  in  a  suit  to  which  the  vendee  is  not  a  party. 
Tocwm  v.  BuUU,  184. 
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2:  F&AirDirixiiT8ii&--Whei«*fiiiber,  ontheTeq^Bof  iMakziipi^ 

■ale  of  his  i^iupeity  to  bis  in&ot  nstonl  son,  tiking  the  son's  notes  in 
payment,  but  remaining  in  possession  nntil  his  death,  snoh  ssle  will  be 
ad jndged  fraodnlent  and  Yoid  aa  to  the  heirs  and  ereditoia  of  the  de- 
eeased;  and  the  notea  will  be  considered  null  and  void  aa  regaida  the 
drawer  and  his  heir^     Beale  y.  DdoMcy^  199. 

%»  A  CoirvsTAKCB  FROM  FAxaut  TO  Son  of  the  f ormer^s  farm  in  oonaidentian 
of  the  eon's  bond  to  support  his  father  dnring  life  is  good  in  the  afasenca 
of  actoal  fraod,  the  father  retaining  personal  property  to  a  greater  amoant 
than  his  debts;  notwithstanding  some  of  the  personalty  is  exempt  from 
execation,  end  thut  after  his  deoesse  his  estate  beoomes  insolvent  in 
oonseqnence  of  the  expenses  of  administration.     Utker  ▼.  Hauilmet  253. 

4.  SuBSBQUXHT  Cbxditob,  Who  i&— A  creditor  who  blends  in  one  suit  debts 
socming  before  snd  after  *  oonveyanoe  alleged  to  be  fraodnlent,  and  who 
reooyers  a  jndgment  for  the  whole  demand,  will  be  regarded  as  *  sabse- 
qnent  creditor.    Id* 

fi.  A  TR08TKB  PsocBSS  TO  Chabob  ovx  lOB  Lahds  alleged  to  be  oonTeyed  by 
the  principal  defendant  in  frand  of  crediton^  does  not  lie.    Rqtiqf  ▼• 

O€VCF€Ut06f  397* 

t,  Whxrx,  to  Dxtbaud  Gbsdrobs,  *  debtor  transfers  goods  to  one  who  boma 
JSde  pays,  or  assomes  to  pay,  on  acooont  of  the  good%  debts  to  the  foil 
value  of  saoh  goods,  the  transferee  can  not  afterwards  be  charged  aa  the 
trustee  of  the  debtor.    HtOehina  ▼.  Spragwt^  439. 

7.  StATum  ov  13  AKO  27  Euz.  against  firandulent  oonveynnoss  are  mevaly 
declaratory  of  the  common  law.    Hwinal  ▼.  Wilder ^  744 

6.  Thb  Ihtxkt  with  whioh  a  Deed  u  2iADi,  and  not  the  act  of  volnntaiily 
oonveyin^^  renders  it  void.    Id, 

9,  VoLUOTAKT  DuposnroN  or  A&tecijeb  ov  Kscnarrr  in  habitnal  nse^  sach 

as  hoQsehold  f omitore,  provisions,  and  the  like^  will  inevitably  exoite  n 
suspicion  of  fraud.    Id, 

10.  Volumtaht  Bxkd  bt  ohs  Laboklt  Ixdxbtxd  is  void  against  •^«*i**g 
creditors,  as  a  conclusion  of  law.    Id» 

11.   VoLUliTABT  DXED  IS  FbaUDULBKT  AOAXHST  A  SUBSIQUMHT  PUBORAaBB,  if 

intended  to  secure  the  property  from  the  reach  of  creditors.    Id, 

12.  Bbtwken  THB  Pabtibs  a  voluntary  deed  is  always  good.    Id, 

13.  Patmbitt  or  Debts  will  Cubb  a  Dbxd  fraudulent  against  creditors;  but 
it  will  not  affect  the  rights  of  a  subsequent  purchaser  if  the  circumstsnoes 
authorize  a  belief  that  no  change  of  property  was  actually  intended,  but 
that  the  property  was  to  revert  to  the  donor  when  the  debts  were  paid. 
Id. 

14.  English  Dbcisions  undeb  27  Eliz.  hold  that  a  subsequent  Uma  fide 
purchaser,  even  with  notice,  shall  prevail  against  a  prior  volnntaiy  donee. 
Id. 

15.  In  Cases  or  Psbsonaltt  as  well  as  Bbaltt  a  bona  fide  sale  without 
notice  must  prevail  against  a  prior  voluntary  deed.    Id. 

16.  Vendob  in  PossEasiON  is  considered  the  owner  as  to  creditors  and  subse- 
quent purchasers  against  the  most  solemn  conveyance  to  a  bona  fidt  poiw 
chaser  not  in  possession.     Id. 

17.  Purchaser  from  a  Trustee  without  notice,  holds  the  property  dis- 
charged of  the  trust.    Id. 
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Ul  FuESUimiOH  07  Fraud  ibom  thb  Dokob's  Possbsbtov  nnder  *  trast  jdeed, 
iDade  M  A  provision  for  one  of  the  family,  may  be  repelled,  where  the 
property  and  its  proceeds  are  kept  for  the  donee's  separate  use  and  ben- 
efit; but  not  so  where  the  donor  uses  it  as  his  own,  and  for  his  own 
benefit,  and  the  gift  is  evidenced  only  by  parol,  or  by  a  deed  in  the 
donor's  possession.     Id, 

19l  If  A  VoLuiTTABT  GnT  BB  AcruALLT  FRAUDiTLKirr,  notice  to  the  snbs^ 
qnent  purchaser  can  not  do  away  the  fraud.    I(L 

20.  PUBOHASKE  WITH  KOTIOX  OF  A  VoLUlTrABT  DSXD  in  faVOT  of  OHO  of  the 

donor's  family  can  not  be  relieved.    Id, 

See  MoBTOAOXs,  1,  2. 

OEAVESTONES. 
See  AonoNB,  L 

GUARANTY. 
See  Statutb  of  Frauds,  8»  4. 

HIGHWAYS. 

No  Mav  n  BoovD  to  Fbnox  agsinst  cattle  on  the  highway  unless  they  are 
rightfully  there.  Cattle  which  escape  from  one  man's  land,  throng  de* 
foots  in  his  fence,  upon  the  highway,  and  enter  upon  another's  land 
tbron^  defeots  in  his  fence,  were  not  rightfully  on  the  highway.    MUU 

See  Kabbmbitts  and  Sbbvititdbs,  2. 

HOMICIDR 
See  Cbzhinal  Law,  12,  13»  li^  28. 

HUSBAin)  AND  WIFE. 

L  At  Law»  Husband  and  Wifb  are  treated  as  one  person,  jet  oqoity  fro- 
quently  treats  them  as  different.    ElUoU  v.  Waring,  69. 

2.  Wxix's  Ebtatb— Whbn  Applied  to  Husband's  Dxbtb.— Equity  will  pro« 
vide  a  sufficient  maintenance  for  a  wife  and  her  children  out  of  property 
descending  to  her  during  coverture  from  her  Either,  before  requiring  such 
property  to  be  applied  to  the  satisfaction  of  the  claims  of  her  husband's 
creditors.    Id, 

t»  Sbpaiutb  Ebtatb  of  Wifb,  What  is. — Property  acquired  by  a  wife, 
while  deesrted  by  her  husband,  is  her  separate  estate,  and  she  may  dis- 
pose of  it  by  will  or  otherwise.    Starrett  v.  Wynn,  654. 

See  Ebtoppbl,  7,  8. 

IDIOCY. 
See  Mental  Un8oundnb88^  6b 

INDICTMKNTa 
See  Criminal   Law. 

INFANCY. 

1.  Infant's  Contbaots  are  not  void,  but  only  voidable  at  his  election.  WU' 
lard  V.  SUm€,  496. 
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2.  Infant's  Contracts  are  either  void  or  voidable.     Cheakire  y.  Barrdt^ 

735. 

3.  VoiDABLB  CoNTBACTS  of  an  infant  impose  a  qualified  obligation,  and  their 

performance  will  be  enforced  if  the  infant,  after  attaining  hii  majority^ 
elects  to  be  bound  thereby.    Id, 

4.  Slight  Circumstances  Demonstratino  an  Infant's  Absent  to  a  con- 

tract after  coming  of  age  will  bind  him.    Id, 

0.  Infant's  Continuance  in  Possession  of  land  porchaeed  or  leased,  after 

attaining  his  majority,  will  confirm  the  contract.     Id, 

6.  Ant  Word  or  Action  from  which  assent  may  fairly  be  deduced  will  bo 

regarded  as  confirmation.     Id, 

7.  BETAoaNO  AND  UsiNG  A  HoRSB  purchased  during  infancy,  after  attaining 

majority,  affirms  the  purchase.     Id. 

8.  Infant's  Note  Patable  to  Bearer,  given  as  the  consideration  for  a  pur- 

chase which  has  been  confirmed  on  coming  of  age,  will  support  an  action 
by  the  bearer,  for  the  confirmation  extends  to  the  entire  contractb    /d. 

9.  Infant  is  Liable  in  Case  for  Embezzlbbcent  of  goods  intrusted  to  him, 

if  he  has  attained  the  age  of  discretion.    Peigne  ▼.  SuMy^e,  756*. 

See  Conflict  of  Laws,  1;  Marriage,  2;  Xeusts  and  Tbuseies,  & 

INJUNCTIONS. 

1.  On  MonoN  to  Dissolve  an  injunction,  all  objections  to  the  sofficiencj  ol 

the  answer  will  be  considered.     Oibaan  v.  Tiltan,  306. 

2.  If  the  Answer  Denies  the  Facis  upon  which  the  plaintiff's  equity  rssli^ 

the  injunction  must  be  dissolved.     Id, 

See  Corporations,  2;  Taxation,  7,  & 

INSANITY. 

See  Criminal  Law,  23;  Mental  Unsoundness;  Wills;  2»  7,  8;  9^  10;  lU 

12, 14. 

INSUBANCE— MABINB. 

1.  Insurers  are  Dtscharoed  bt  a  Breach  of  a  Wasbantt  in  the  pdioj, 

whether  such  breach  was  or  was  not  the  cause  of  the  condemnstian  and 
loss.     Ooicoeefiea  v.  Iau  State  Ins,  Co.,  176. 

2.  Kinds  of  Warranties.  — Warranties  in  policies  of  insurance  are  of  two 

kinds,  affirmative  and  promissory,  each  being  in  the  nature  of  a  condi- 
tion precedent,  on  the  non^performa&ce  of  which  the  contract  becomes 
void.     Id, 

3.  Rule  that  Written  Parts  of  a  Pouor  Control  these  that  are  printed 

applies  only  where  the  written  and  printed  words  so  contradict  each 
other  that  the  one  must  yield  to  the  other;  where  they  do  not,  the  po> 
licy  must  be  so  construed  as,  if  possible,  to  give  effect  to  every  part  of 
it    Id. 

JUDGMENTS. 

1.  Collateral  Attack. — ^The  judgment  of  a  court  of  competent  jurisdiction, 

although  the  same  may  be  erroneous,  is  binding  until  reversed,  and  can 
not  be  collaterally  assailed.     Moore  v.  Tanner ^  3ft. 

2.  A  Judgment  ADiaTTiNO  a  Will  to  probate,  although  the  will  is  forged, 

is  conclusive  until  reversed,  and  a  payment  to  the  eztoutor  of  a  debt  das 
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tbie  deoeaaed,  will  discharge  the  aame,  although  the  probata  was  after* 
wards  revoked.    Id, 

JL  FkAUDULSKT  JuDOUSNT — Who  MAT  Attaok. — ^In  an  action  by  a  creditor, 
to  set  aside  a  deed  as  f  raadnlent,  the  grantee  therein  may  show,  altbon^li 
his  deed  is  frandalent  as  to  creditors,  that  the  complainant's  judgment 
was  obtained  by  frand  and  artifice  practiced  by  him  upon  the  grantor. 
Faris  ▼.  Durham,  77. 

4i  EjxcTMXiffT^EvTBCT  ov  JuDOMXNT  IK.— A  prior  judgment  is  not  conclo- 
siTO  as  to  the  title  in  a  snbseqnent  action  of  ejectment;  nor  in  an  action 
of  trespass  brought  by  a  party  in  possession  against  a  party  entering 
upon  the  land  by  virtue  of  a  writ  of  habere  fcxiaa  issued  on  the  judg- 
ment; but  such  a  judgment  is  conclusive  in  an  action  for  mesne  profits 
of  the  land,  and  for  all  purposes  necessary  to  effectuate  the  judgment. 
Crockett  v.  Laeftbrook^  98. 

5.  Eqttitt  Will  Not  Rblisvb  against  a  Jitdoment  at  Law  upon  the  ground 
of  the  discovery  of  new  evidence  after  the  trial,  where  the  party  did  not 
use  due  diligence  in  procuring  the  evidence,  which  was  within  his  reach 
before  the  trial     Taylor  v.  BracUhaw,  132. 

t,  DiCBBB  Reitdisbsd  ON  iNSumciENT  PuBUGATiON  docs  not  bind  the  par- 
ties thereto:  and  ratification  of  such  decree  pending  the  suit  is  ineffect* 
uaL     Blight's  Metre  v.  Banks,  13fi. 

7.   FOBMBB  JUDOIRNT,  WHEN  NOT  A  BaB  TO  A  NsW  ACTION.^When  a  do* 

fendant  who  has  obtained  judgment  in  his  favor,  after  the  renditiim 
thereof,  admits  the  justice  of  the  claim  sued  upon,  and  promises  to  pay 
the  same,  the  former  judgment  is  no  bar  to  an  action  on  such  new  pro- 
mise.    Cook  V.  Vimoni,  157. 

8.  FoRMXB  Judgment  mat  be  Given  in  Evidence  under  a  plea  of  non-as* 
sumpsit.    Id. 

9l  Tbansteb  or  Judgment  without  Notice. — If  the  transferee  of  a  judg- 
ment neglects  to  give  notice  of  the  transfer  to  the  judgment-debtor,  and 
the  latter's  property  is  afterwards  sold  by  the  transferror  to  satisfy  it^ 
the  purchaser  at  such  sale,  without  notice,  acquires  a  good  title  thereto. 
Styles  V.  McNeil,  183. 

10.  Judgment  in  Tbover  on  which  execution  has  issued  but  not  satisfied,  is 
a  bar  to  an  action  of  trespass  brought  by  the  same  plaintiff  against  an- 
other person  for  taking  the  same  goods.     Wfute  v.  PfiUbrick,  214. 

11.  A  Plea  of  Nul  Tiel  Record  to  an  action  on  the  judgment  of  a  sister 
state  should  conclude  not  to  the  country,  but  with  a  verification.  Hall 
V.  WiUiams,  356. 

12.  SucTi  A  Plea  is  the  proper  plea  in  such  an  action.    Id, 

13.  Wbebe  the  Record  of  such  Judgment  states  that  the  defendants 
therein  had  notice,  or  that  they  appeared  in  defense,  it  seems  that  it  can 
not  b'  gainsaid.  But  if  the  record  does  not  show  any  service  of  process 
or  any  appearance  in  the  suit,  the  effect  of  the  judgment  may  be  avoided 
by  showing  that  the  court  had  n<>  jurisdiction  of  the  defendant.     Id, 

14.  Where  the  Record  of  such  Judgment  shows  that  one  of  the  two  de- 

« 

fendants  sued  in  the  action  in  the  sister  state  was  not  served,  and  did 
not  appear  therein,  the  plaintiff  in  the  action  on  such  judgment  can  not 
amend  his  declaration  by  striking  out  the  name  of  such  defendant.    Id, 

15.  Undfr  Nil  Debet  Pleaded  to  an  action  of  debt  on  a  jud^ent  of  a 

Am.  pa^  yoL.ZVII— M 
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sister  state,  the  defendant,  it  seems,  may  show  want  of  Jurisdidaon  in 
the  court  to  render  the  judgment.     Id, 
16.  A  Recital  in  the  Record  that  the  defendant  appeared  by  his  attorney 
may  be  contested.     Id, 

17.   PUBCHABER  UNDER  A  DECREE  SUBSBQUENTLT  REVERSED,  who  enters  upOO 

the  lands  purchased,  is  not  liable  in  trespass  for  acts  done  while  the  de- 
cree was  in  force.     Uabney  v.  Manning,  577. 

18.  Degree  nr  Chancery  for  the  Ck)NysTANGs  of  land,  where  the  deed  ia 
not  ezecnted  within  the  limited  time,  operates  as  a  conveyance,  subject^ 
as  between  the  parties,  to  a  revesting  of  the  title  by  a  reversal  of  the  de» 
cree.     Taylor  v.  Boyd,  603. 

10.  Reversal  of  a  Decree  in  chancery,  under  which  a  purchaser  in  good 
faith,  and  before  service  of  citation  on  error,  aoquired  title,  does  not  di- 
vest the  title  of  such  purchaser.     Id, 

20l  When  (Conclusive. — ^Where  a  court  of  competent  jurisdiction  has  ad- 
judicated upon  a  particular  matter,  that  matter  ia  not  open  to  inquiiy  in 
a  subsequent  action  for  the  same  cause,  between  the  same  parties,  not- 
withstanding the  defendant  may  have  discovered  new  evidence  not  in 
his  power  at  a  former  trial     Kilh^er  v.  Herr,  658. 

2L  Bstoppel  by,  When  Waived. — If  a  party,  relying  upon  a  judgment, 
fails  to  specially  plead  the  same,  in  actions  where  judgments  are  required 
to  be  specially  pleaded,  the  estoppel  is  waived,  and  the  jury  are  not  pr^ 
dnded  from  inquiring  into  the  truth  of  the  matter:  so  held  in  an  action 
for  mainttaJTiing  a  nuisance,  where  defendant  pleaded  a  license,  and 
plaintiff  replied  no  license,  instead  of  pleading  a  former  judgment;  but 
in  actions  of  debt,  assumpsit,  etc.,  where  spedal  pleadings  are  not  re* 
quired,  the  former  judgment  is  conclusive  without  being  pleaded.    Id, 

92,  SuRBTiss— Bound  by  Judgment  against  Pringipal»  When.— A  judg- 
ment against  a  constable  for  official  misconduct  is  oondnsive  upon  hit 
sureties  as  to  such  misoondact,  and  the  extent  of  damages  aostained  by 
the  plaintiff;  but  they  may  assert  any  defense  penonal  to  tiMwnaelvsa, 
Ma9$er  v.  Strickland^  668. 

See  Evidenos,  29,  80;  Plbadino  and  Fluency  8. 

JURISDICTION. 

UvDEB  THE  Act  of  1803,  "  organizing  the  judicial  ooorti,*'  the  ooorti  of  oom* 
mon  plear  had  jurisdiction  to  order  the  sale  of  real  estate  of  a  deoedspf 
L^tdlow  V.  Johnson^  609L 

JURY. 
See  New  Tbzalb,  8. 

LANDLORD  AND  TENANT. 

L  Lahdlobd  may  Defend  for  Tenant.^A  landlord  may  always  be  ad- 
mitted to  defend  for  his  tenant^  but  he  is  not  allowed  to  put  anything 
else  in  issue  but  the  title  of  the  land  in  the  tenant's  possession;  nor 
can  the  landlord's  title  to  other  lands  be  determined  in  such  an  action. 
CrockeU  v.  LasJibrook,  98. 

%  Goods  of  a  Joint  Lessee  found  on  the  demised  premises  may  be  dis- 
trained for  rent,  although  previously  assigned  by  him  for  the  benefit  ol 
his  creditors.     Hoskins  v.  Paul^  455. 
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Sl  EzEBCPnoir  ntOM  Distress.— Unfinished  cloth  at  a  fulling  mill  is  exempt 
from  distress  if  it  is  the  property  of  a  stranger,  bat  not  if  it  belongs  to 
the  tenant  himself.     Id, 

4,  Bklation  of  LAin>LORD  AND  Tenant  once  established,  attaches  to  aU 
who  succeed  to  the  possession  through  or  under  the  tenant^  either  imme* 
diately  or  remotely.    Jackson  v.  Harden,  517. 

fi.  PuBCHASBR  FROM  THE  TENANT  entering  under  an  absolute  conveyance  in 
fee»  is  deemed  to  enter  as  the  lessor's  tenant,  though  he  may  not  have 
known  that  his  grantor  derived  possession  from  the  lessor.    Id, 

6.  Lease  is  a  contract  for  the  possession  and  profits  of  lands  and  tenements, 

with  a  recompense  of  rent  or  other  income,  or  a  conveyance  to  one  for 
life,  or  years,  or  at  will,  with  a  reservation  of  rent  or  other  like  return. 
Id. 

7.  Ir  NO  Bent  ob  other  Return  is  reserved  on  conveying  an  estate  for 

life,  as  where  a  tenancy  for  life  is  created  by  operation  of  law  through 
the  omission  of  words  of  inheritance  in  a  conveyance,  the  conventional 
relation  of  landlord  and  tenant  does  not  exist,  and  the  grantee  is  not 
within  the  principle  precluding  a  tenant  from  setting  up  any  defense 
against  his  landlord.    Id, 

See  Estoppel^  7. 

See  AoKNOWXjEDOifSRTs,  2;  Laitdlord  and  Tenaht. 

LEGACIES. 

L  Sale  of  Fropbrtt,  Given  as  a  Leqaot,  by  the  testator  in  his  lifs>tiiiM^  . 
operates  as  an  ademption  of  the  legacy.    Stngkion  v.  BremoTf  699L 

2.  Words  of  PEBPErnrrr  or  inheritance  are  not  neoessary  to  devise  a  f  eap 

PeyUm  v.  SmUh,  858. 

3.  Devibb  of  "Mt  Plantation"  gives  a  fee.    Id, 

See  ATTAOBMENTy  2;  DowsBy  8,  5^  6, 17*  18^  111. 

LICENSE. 

Whin  Terjonatbd.— A  license  to  erect  a  dam  for  temporary  pupoiSB^  ends 
by  the  decay  of  the  dam,  and  will  not  anthoriie  the  ereotioa  of  another 
dam  in  its  place.    Heptmm  v.  McDowell,  677. 

LIENa 

L  Vbndob's  Lien.— Where  a  portion  of  the  land,  subject  to  the  vendor's 
lien,  remains  unsold  in  the  hands  of  the  original  purchaser,  that  part 
must  first  be  subjected  to  the  discharge  of  the  lien,  and  if  it  be  sufficient 
for  that  purpose,  the  portion  sold,  even  in  the  hands  of  a  purchaser  with 
notice,  will  be  held  free  from  the  lien.    BUghtU  Heir$  v.  Bcmki,  136. 

2.  Where  all  Lands  Subject  to  a  Vendor's  Lien  are  in  the  same  situa- 
tion, the  different  parts  sold  must  contribute  ratably  to  the  discharge  of 
the  lien.     Id, 

8.  Lien  for  Pxtrchase-monet  can  not  be  enforced  against  a  sub-purchaser 

for  a  valuable  consideration,  without  notice.     IcL 
i.  Taking  Personal  SECURirr  for  Purghasb-monet  destroys  the  vendor's 
lien.    Id, 
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i.  VxnK»  RcEAim  vo  Loor  yoB  Fuacajam^maanr  on  the  daiai  of  hm 
▼oDdee,  whete»  ifter  the  nle  to  him,  the  Teodor  amettm  title  in  hJiMnH, 
and  conveys  the  aune  land  to  another.    Id» 

6L  Lastds,  but  hot  Claimb  to  Lah]»»  will  be  aold  hy  a  oonit  of  equitj*  to 
diaehaige  liena.    Id. 

T*  VxMDOi^s  Lddt,  how  Waitkix— The  taking  of  new  and  distinct  aacuriiy 
for  the  payment  of  the  pnichase  mrniny,  waives  the  lien  thst  a  vendor 
has  npoB  the  property  sold  fortha  payment  of  the  parcihias  prine,  Ifftdte 
T.  Domgkertift  90SL, 

Sea  BoKA  FkDx  VuatoajJuaM^  & 

LDKACY. 
See  IfBRAL  UsaounuBmm^  8L 

1CABBIA6B. 

1.  CoBiXETAnov  Kvow  TO  BB  Aditlteboub  in  its  origin,  a  wife  being 
then  alive,  givea  no  rights  to  the  guilty  partiea  against  third  peiaona; 
nor  does  the  continnanoe  of  soch  cohabitation  after  the  death  of  the 
wife  afford  legal  presomption  of  a  sabeeqnent  martiage.  Cfram  v.  Bmn^ 
ham,  218. 

SL  Infabt  mat  Sub  ob  a  Bbkach  or  Pbokob  to  Mabbt,  althoni^  if 
saed  €m  soch  a  promiae  his  in&ncy  woold  be  a  good  defense,     WUIardr, 

8l  RoiioBs  OF  Imfbotbb  CoNDUcr  BT  THB  Plaxhtiiv,  in  an  notion  en  a 
breach  of  promise  to  marry,  are  not  admissible  in  evidence  for  the  da> 
fendantb    Id, 

4.  PLAOTiFf'a  LiOBNTiouB  OB  Impbopsb  Cobdvct  with  third  persona  may 

be  proved  in  mitigation  of  damagea  in  an  action  for  a  breabh  of  promiss 

of  marriage^  whether  such  oonduct  occurred  before  or  after  the  bteacK 

Id. 
i.  Texder  of  Mabbiaob  BT  THB  PLAIHTIFF  is  unneoosssry  to  sapport  an 

action  for  breach  of  promise  to  marry.    Id. 
6L  RxFUSAL  TO  Mabbt  may  be  inferred  from  a  total  oeasation  of  intimacy 

without  explanation.    Id. 

See  Statutb  of  Fbauds,  L 

MASTER  AND  SERVANT. 

L  Skbtaitt's  Ck>RTBACT  NOT  Affobtionablb.  — The  role  of  the  En^^iah  caaea 
is  that  a  servant  prevented  by  his  master's  misoondnet  from  performing 
his  contract,  is  entitled  to  the  stipulated  wages  for  the  whole  time,  and 
that,  on  the  other  hand,  he  is  entitled  to  nothing  if  he  leavea  the  aervioe 
voluntarily.     Byrd  v.  Boyd,  740l 

5.  Plantxb  DiacHARonro  his  Ovebsbeb  without  Causk,  at  a  aeaaon  of  the 

year  when  it  is  impracticable  to  find  employment,  so  that  his  whole  time 

is  lost,  is  liable  for  the  overseer's  wages  for  the  whole  year.     Id. 
8l  Ovbrsxxb  Caussussslt  Abandokiko  his  Emplotbb,  or,  by  hia  negleot» 

occasioning  a  loss  commensurate  with  his  services,  is  entitled  to  nothing. 

Id. 
4.  Bkflotxb  havdto  Reaped  the  Full  Bekbftt  of  services  rendered  by 
overseer,  and  finding  it  necessary  and  justifiable  to  disohaige  hia 
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from  oiioaiDfltftDces  unconnected  with  the  oontraet,  is  liable  for  oompesp 
Mition  for  services  so  rendered.    Id. 

MENTAL  XTNSOUNDNESS. 

L  Suit  Bibhisskd  bt  Plaintiff  in  her  Dotaob,  through  the  nndue  infln- 
ence  of  the  defendant^  will  be  reinstated  and  directed  to  be  oondnoted 
by  her  solicitors  in  her  name,  subject  to  the  control  of  the  court  Oi#- 
vngi  ooM^  311. 

t.  CouBT  MAT  Protbct  A  PLAiNTinr  TS  DoTAGB  from  all  personal  restraint 
and  nndue  influence  without  a  writ  <2«  hmalko  inquirendo,  and  may,  if 
necessary,  appoint  a  receiver  to  protect  the  property  in  litigation.    Id, 

8l  Msbb  Wsaknbss  of  Mind,  without  imposition  or  fraud,  forms  no  ground 
for  vacating  a  contract;  but  if  there  be  any  unfaimeis  in  the  transaction, 
the  mental  imbecility  of  the  party  may  be  taken  into  the  account  to 
show  such  fraud  as  will  annul  the  contract.    Id. 

4.  CoHTBACT  of  one  wholly  non  compos  mentis  is  utterly  void.    Id. 

fi.  Maxim  that  a  Man  shall  not  Stultift  Himsblf  by  his  own  plea  for 
the  purpose  of  avoiding  his  deed,  is  not  a  part  of  the  law  of  Maryland. 
Id. 

t,  Idioot  is  the  condition  of  one  who  from  his  birth  has  never  had  the  leasl 
glimmering  of  reason;  it  ii  not  a  derangement  of  the  miiid,  but  a  total 
absence  of  all  mind.    Id, 

7.  DBLnuuM  IB  that  state  of  the  mind  produced  by  bodily  disease  in  whiok 

it  acts  without  being  directed  by  the  power  of  volition,  which  is  wholly 
or  partially  suspended,  and  ib  regarded  by  the  law  as  a  species  of  intel- 
lectual eclipse.    Id, 

8.  LuNAOT  is  that  condition  or  habit  of  the  mind  in  which  it  is  directed  by 

the  will,  but  is  wholly  or  partially  misguided  or  erroneously  governed; 
or  it  iB  an  impairment  of  one  or  more  of  the  mental  faculties,  accom- 
panied by  or  inducing  a  defect  in  the  power  of  comparison.    LL 

9.  Dotaob  is  that  feebleness  of  the  mental  faculties  which  procedds  from  old 

age.     Id, 

10.  Mbntal  Imbbgilitt  ib  a  condition  approaching  that  of  one  who  is  nam 
eompo$  mcTUis,  and  is  analogous  to  childishness  and  dotage.    Id, 

11.  Cibcitmstancbs  Coupled  with  Mental  Weakness,  which  will  afford 
sufiBcient  evidence  of  fraud  to  vacate  a  contract,  considered.     Id, 

12.  Deed  Made  by  One  in  heb  Dotage,  conveying  all  her  property,  with- 
out consideration,  to  her  daughter,  should  be  set  aside  where  it  does  not 
appear  ever  to  have  been  in  the  grantor's  hands,  or  to  have  been  read  by 
or  to  her,  but  was  produced  from  the  grantee's  possession  and  executed 
at  a  time  when  the  grantor  was  suffering  from  an  attack  of  diBease 
grievously  affecting  her  mental  faculties.     Id. 

18.  Decreeing  Conveyance  whebe  Party  is  Incompetent. — Where  a 
party  required  to  make  a  conveyance  is  mentally  incapable  of  contract- 
ing, the  court  in  its  decree  may  appoint  a  guardian  to  make  the  convey- 
ance  in  such  party's  name.     Id. 

See  Wills*  7,  8,  9,  10,  11,  12. 

MOBTGAGES. 
V  MoBTaAGo&'s  Possession  of  Personal  Propbbtt  mortgaged  is  not  inco»- 
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■istent  with  the  mongage,  and  is  not  oonbliiaiTO  evidflnoe  of  fnmd.    JGU 
brook  T.  B<iker,  236. 
8.  Chatixl  Mobtqaob  to  Sscobs  Futubi  Advahcb  if  not  invalid  as  ta 
eraditon,  there  being  no  anggeetiona  of  nnfiuzneai  or  tmat  betwean  tha 
partiea.    Id, 

5.  Ths  Bight  to  TtKomt  a  Chattkl  mortgaged  can  not  be  aMied  on  attade 

ment  or  ezecation  by  the  creditoia  of  the  mortgagor.  ItL 
4  Absolutx  CoNVETAircB  AND  BoNB  TO  RsooNYZT  do  not  eonatitate  a  mort- 
gage, unless  it  is  clear  from  the  oontemporaneons  agreementa  and  deal- 
ings that  such  waa  the  intention;  and  the  abaolnte  Tendee  having  tha 
legal  title,  his  widow  may  have  dower  in  the  premisea.  Cha9t^9  cam^  277. 
&  MoBTOAOB  NOT  Patment. — ^A  mortgage  given  by  an  indorser  to  secoie  the 
indorsed  note,  does  not  operate  aa  payment*  nor  xeleaae  him  from  liability, 
although  it  contain  a  stipalation  against  his  personal  liability.  AamtHU 
V.   WiUon,  532. 

6.  HoBTGAOE,  What  is.— A  deed  abaolnte  and  adefeaaanoe  oonatitote  amort- 

gage.     FriedUy  v.  Hamilton,  638. 

7.  Dbfeasance,  Effect  of  Failubb  to  R«x>iu>. — ^A  deed  abaolnte  aooom- 

panied  by  a  defeasance,  will,  if  the  defeasance  is  not  recorded,  although 
the  deed  is  recorded,  be  treated  as  an  unrecorded  mortgage,  and  post- 
poned to  the  lien  of  a  sabeeqoent  judgment.  Id, 
%,  A  PaiOB  Mobtoagee,  with  notice  of  a  subsequent  mortgage,  holds  the 
balance  of  the  fund  derived  from  a  sale  of  the  mortgaged  premiaoa^  over 
and  above  his  mortgage,  in  trust  for  the  subsequent  mortgagee.  WkiU 
V.  DougJierty,  802. 

MUNICIPAL  CX)BPOBATIONS. 

1.  Bt-Laws  or  A  Crrr  are  binding  on  strangers  coming  within  the  territorial 
limits  of  the  city.     Vandine^  PetUhner^  351. 

8.  Citt  Bt-laws  Pbohibiting  a  person  without  a  lioenae  from  oanyiqg  offid 

and  house  dirt  through  any  of  the  streets,  are  not  in  reatnint  of  trader 
but  are  valid.    Id, 

MUEDEB. 
See  Cbdonal  Law,  12,  13,  14,  23. 

KEGOnABLE  INSTBUMENTS. 

1.  GiviNO  FcTBTHXB  TiME  to  the  maker  of  a  promissory  note»  in  punnanoe  of 

an  agreement  therefor,  will  discharge  the  surety  who  baa  requested  the 
payee  to  collect  from  the  principaL    Kenntbec  Bank  v.  Tuckerman^  209. 

2.  Indobseb  of  a  Pbomissobt  Note  Indobsed  in  Blank  will  be  permitted,  in 

an  action  againut  him  by  the  indorsee,  to  show  that  he  indoiaed  merely 
to  enable  the  plaintiff  to  collect  the  money  of  the  drawer;  and  that  it  waa 
agreed,  when  the  indorsement  was  made,  that  he  was  not  to  be  liable  aa 
indorser  on  the  note.    Johnaon  v.  Martmus,  464. 

8.  Note  Payable  at  a  Pabticulab  Place. — It  is  not  neoeasary,  in  an  action 
on  a  promissory  note  made  payable  at  a  particular  place,  to  aver  or  prove 
presentment  at  that  place. 

4.  Indobseb  is  not  AFFScrrED  bt  the  Makeb*8  Dtbchaboe  under  the  inaol- 
vent  laws  of  this  state,  where  he  became  chargeable  on  the  note  befota 
such  discharge,  but  did  not  pay  the  debt  until  afterward^  AuuUe  v« 
ffOfon,  532. 
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k  FzBST  Indobseb  SATiiro  Paid  a  Second  Inoobseb  a  part  of  the  debt,  and 
procared  his  release  from  liability,  is  not  prohibited  from  maintaining  an 
action  against  the  maker,  by  the  fact  that  the  note  was  subsequently  sold 
and  indorsed  to  another,  who  executed  a  release  to  the  maker.     Id, 

€L  Patxeht  bt  an  Indobseb  bt  Conteyino  Land,  which  is  received  as  pay- 
ment, will  support  an  action  against  the  maker  for  money  laid  out,  ex« 
pended,  eta     Id, 

7.  C0N8IDXRAT10N  07  A  Bill  is  not  Matiebial  to  the  question,  whether  there 
was  due  diligence  in  presenting  it,  if  it  appears  prima  facie  to  have  been 
drawn  for  a  lawful  consideration.     Aymar  v.  Beers,  538. 

&  Bill  Payable  at  a  Certain  Period  after  Sight  should  be  presented  lor 
acceptance  in  a  reasonable  time,  to  charge  the  drawer.     Id, 

9.  What  is  Reasonable  Time  is  a  Question  of  Law  when  there  is  no  dis- 

pute about  facts.     Id, 

10.  Where  a  Bill  has  not  been  Negotiated,  less  latitude  is  allowed,  as  to 
time  for  presentment^  than  where  it  has  been  put  in  circulation.    Id, 

11.  Question  of  Due  Diligence  as  to  Presenthent  depends  upon  the  facts 
of  each  particular  case.     Id, 

12l  Sickness  of  Payee,  who  is  to  be  the  bearer  of  a  bill,  he  being  at  a  dis- 
tance from  the  drawee,  and  disabled  by  such  sickness  from  presenting  it, 
will  excuse  some  delay.     Id, 

13.  Twenty-nine  Days  after  Date  do  not  constitute  unreasonable  delay  in 
presenting  a  bill  payable  three  days  after  sight,  where  the  payee,  being 
the  bearer,  is  at  a  distance  of  three  hundred  miles  from  the  drawee,  and 
is  prevented  by  severe  illness  from  presenting  it  sooner.     Id, 

14w  Understanding  that  Payee  is  to  be  the  Bearer  of  such  a  bill  may  be 
proved,  for  the  purpose  of  explaining  delay  in  presenting  it.    Id, 

15.  Note  Payable  in  Merchandise  to  bearer  is  not  negotiable.  Rhodee  v. 
Lindley,  580. 

16.  To  Avoid  the  Payment  of  a  Note,  in  a  suit  at  law,  on  the  ground  ol 
fraud,  the  fraud  must  extend  to  the  whole  consideration.  Harlan  v. 
Bead,  594. 

17.  Bsmoval  of  the  Maker  of  k  Note,  before  its  maturity,  into  a  different 
state  from  that  where  he  resided  at  the  time  of  its  execution,  will  excuse 
the  holder  from  making  demand  of  payment.     Gist  v.  Lybrand,  595. 

18.  NoncE  TO  AN  Indorsee,  addressed  to  him  at  a  city  generally,  where  he 
was  accustomed  to  pass  part  of  his  time,  receiving  letters  and  messages 
at  a  particular  place  therein,  will  support  a  verdict  for  the  holder,  al- 
though the  indorser  resided  nine  miles  from  the  city,  though  there  was 
no  proof  that  the  city  post-ofBce  was  the  nearest  one  to  his  place  of  resi- 
dence.   Id, 

See  Corporations,  3,  4,  5,  6;  Infancy,  8;  Negotiable  Instbuksntb,  6. 

NEW  TRIALS. 

I.  Newlt  DraooYERED  Evidence,  cumulative  in  its  nature,  will  not  l» 
ground  for  a  new  trial.  Gardner  v.  Mitchell,  349. 
Idem. — ^In  an  action  for  a  breach  of  warranty  of  quality  of  certain  oO 
sold,  whero  verdict  was  found  for  the  plaintiff,  subsequently  discovered 
evidence  of  declarations  of  the  plaintiff,  that  the  oil  was  of  the  propef 
quality,  is  not  cumulative,  and  whero  the  evidence  was  very  evenly  bal« 
anced  at  the  former  trial,  a  new  one  will  be  granted.    7(2. 


IL  AffiDATm  or  Jvwns  that  they  miMppnlieDdad  tfaa 
bj  the  eooii^  em  not  be  leoeiTed  in  eapport  of  a 
Arfcr  ▼•  flifcuioni-  4O0L 

NOK  COMPOS  wssma. 

8ee  Mkbtai.  UBaoomBSM. 

NOTICE. 

L  Tbb  AavML  Fsoanmov  V7  a  benefidaiy  of  iaadi,  if  notioe  of  the 

to  a  pDicbaeer.    PrUehard  t.  Brovm,  431. 
t,  A  Pbbsov  who  Sub  Aitoibzb  erecting  a  dam,  by  wbicfa  he  wiQ  be  in- 

Jnredy  if  not  bound  to  give  bim  notioe^  if  the  latter  knows  what  hie 

lij^tfl  are  and  obetinately  proeeeda  in  the  Mwrtion  of  theok    HqAmrm 

V.  McDowell,  677. 
t,  VonOB  to  one^  of  two  or  more  peteona,  engaged  in  a  joint  act,  ia  notice  to 

alL    M 

Bm  BoH4  Warn  Puiiiim— 1  Vmotuiui  Imninan%  18} 


VUKC  PBO  TUKO  KNTKIE& 
See  FuuDno  ahp  Pluonoa,  22»  88L 

OFFICE  AND  OFFICERS. 

Dinrri  CuOKini^  be  appointed  by  parol,  and  anoh  depaty 
thedolieeof  theeleik'sofBoe.    BomUY.  Staie^'M, 

See  TsiTBra  A2n>  TBxrwTEm,  1»  4  1& 

OBDEB& 

L  PoBUOAiiov  aw  AX  Obdxb  fob  Two  MaanaB,  aa  reqmred  by  itrtate»  k 

■oiBoient^  althoo^^  each  order  directed  ita  pablioation  for  ei^t  weebi 

only.    BUghfs  Heirs  t.  Banks,  136. 
%  Ajixdatit  dob  Osdbb  07  Publication  against  penous  ened  aa  nnknown 

heira,  mnat  be  made  by  the  complainant  himaelf,  onleaa  it  appear  why 

he  could  not  make  it.    Id, 

See  PiBADDra  and  Peaoxiob,  22;  23^  24. 

PASTIES. 
See  Flbadino  akd  Pbactige;  Statdib  ot  Fbaum^  4 

PAETNEBSHIP. 

1.  pABm8*8  PowEB  TO  BiKD  BT  Dbed. — ^Partncn  hare  no  power  to  bind 
each  other,  or  the  firm  of  which  they  are  a  part,  by  deed.  BMmsom  v. 
Crotoder,  762. 

Si  Abbignmbnt  undeb  Sbal,  of  the  efifecta  of  the  firm,  by  one  or  more  of 
the  partners  for  the  payment  of  the  firm  debts,  binds  the  rest.    Id. 

8.  Pabtnbrship  Propertt.  — Creditors  of  a  partnership  have  in  equity  a  lien 
npon  the  partnership  property,  and  they  are  entitled  to  have  their  daima 
satisfied  out  of  the  partnership  e£feots,  in  preference  to  the  creditors  of 
an  individual  member  of  the  firm.     While  v.  ZhugJtertif^  803. 

i,  A  Partner*s  Interest  in  partnership  property  is  his  share,  after  the 
firm  debts  are  paid,  and  an  individual  creditor  of  such  partner  can  only 
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aoqvire  a  lien  on  snch  interest.  If  the  partnership  is  insolvent,  there  is 
no  interest  upon  w^ch  he  can  acqnire  a  lien.  Id, 
&  Pabtnsbship  Gbeditors,  having  a  lien  on  the  separate  property  of  one  ol 
its  memhers,  must,  if  the  firm  is  insolvent,  exhaust  his  separate  lien,  be* 
fore  he  comes  in  with  other  creditors  for  a  share  of  the  partnership 
effects.    Id. 

See  Shifpxno,  3;  Statute  or  Limitations,  7. 

PATENTS— LAND. 

OoHSTBUcnoN  OF. — ^A  construction  that  gives  effect  to  a  patent  is  to  be  pre- 
ferred to  one  that  renders  it  inoperative  and  void;  and,  in  determiuing 
what  land  is  embraced  within  the  calls  of  a  patent,  reference  may  be  had 
to  the  snrveyor^s  field  notes  and  the  original  plat,  if  the  patent  itself  is 
nnoertiin.    AUxander  v.  Lively,  SO, 

PERJUEY. 
See  Gbookal  Law,  18, 19. 

PLEADING  AND  PKACTICB. 

1.  Pasiibb. — On  the  disttibntion  of  an  estate,  all  the  distribateea  should  b* 

before  the  court.    Slaughter  v.  jFVoman,  33. 

2.  Irnii— Wbo  abb  Neobssa&t. — ^The  assignor  of  a  judgment  should  b* 

made  a  party  to  a  bill  brought  by  an  assignee  against  a  husband  to  ap- 
ply certain  property  to  the  satisfaction  of  the  judgment;  and  when  the 
property  sought  to  be  so  applied  is  the  wife's  distributive  share  in  her 
father's  estate,  she  should  also  be  a  party.    EUUM  v.  Watmg,  69. 

%,   EZBCDTORS    07    ObUGEB  OV  A  BOND  WOB,  A  CONVBTANGB  OF    LaND  who 

dies  before  the  time  fixed  in  the  condition  for  the  conveyance,  must  be 
parties  to  a  bill  brought  for  rescission  on  ttie  ground  of  fraud  on  the  part 
of  the  obligor  in  misrepresenting  boundaries,  and  in  selling  land  to  which 
he  had  no  title;  or  where  a  part  of  the  purchase-money  remains  unpaid. 
Eiee  v.  Spotewood,  115. 

4.  A  Pabtt  TO  A  Suit  is  not  bound  to  disclose  to  his  adversary  facts  which 
tend  to  defeat  or  weaken  his  own  right  of  recovery;  and  he  commits  no 
fraud  by  remaining  silent.     Taylor  v.  Bradshaw,  132. 

6.-  Whzrb  a  Demurrer  is  interposed,  the  bill  is  to  be  taken  as  true.    Id. 

6.  Ok  an  Agreed  Stateicbnt  of  Facts,  where  there  is  no  special  limita- 

tion, the  defendant  should  have  judgment,  if  the  facts  would  verify  any 
plea  which  would  be  a  bar  to  the  Action.     Gardiner  v.  Suiting,  211. 

7.  Plea  and  Answer  to  Samb  Matter. — ^Where  a  party  pleads  and  an- 

swers to  the  same  matter,  the  answer  overrules  the  plea;  so  a  demurrer 
is  waived  by  a  plea  or  answer  to  the  same  matter.     Chases  ease,  277. 

8.  Decree  Dismissino  a  Bill  is  no  bar  to  a  subsequent  suit,  unless  it  is 

shown  that  there  was  an  absolute  determination  that  the  party  had  no 

title,  and  that  the  matter  is  rea  adjudicaia.     Id* 
9L  AoREEiCENT  TO  DISMISS  A  SuiT  is  not  necessarily  a  relinquishment  of  the 

right.     7(2. 
10.  Affidavit  Made  in  another  Statb,  verifying  an.  answer  in  a  suit 

brought  in  this  state,  is  not  within  the  act  of  congress  regulating  th^ 

authentication  of  judicial  proceedings  in  other  states.     Oibwn  v.  TiUon^ 

ao6. 
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11.  Such  Athdavit,  if  made  before  a  magutnte  dnly  anthoriaed  to  adrntn* 
iater  an  oath  by  the  laws  of  the  state  where  it- was  taken,  is  admiiiMs 
here,  and  is  considered  as  having  been  taken  under  the  authority  of  the 
court  in  which  the  suit  is  pending.     Id, 

12.  Taking  of  Dxpocotioks  axd  Affidavits  in  one  state,  in  aid  of  judidal 
proceedings  pending  in  another,  rests  upon  a  principle  of  comity  between 
the  states.    Id. 

13.  Pabtt  Makiko  a  False  Affxdayit  Abroad,  for  use  in  judicial  pro- 
ceedings here,  can  not  be  prosecuted  criminally  in  this  state,  but  %  party 
using  such  affidavit,  knowing  its  character,  may  be  punished  for  praciii^ 

^    ing  an  imposition  upon  the  court.     Id, 
14  Suit  Abated  by  the  Death  of  a  party  after  a  decree  affecting  both  real 
and  personal  estate  must  be  revived  by  or  against  both  the  heirs  and  per- 
sonal representatives,  in  order  to  embrace  the  whole  subject  of  the  de* 
cree.     Owinga^  ccL»e^  Z\\. 

15.  Heibs  OB  Personal  Representatives  may  revive  and  prosecute  a  suit 
thus  abated  after  decree,  to  the  extent  of  their  respective  interests,  but 
no  further.     Id, 

16.  Suit  mat  be  Revived  to  recover  costs  taxed  and  allowed  to  a  deceased 
plaintiff,  as  a  liquidated  and  decreed  debt  passing  to  the  personal  repr»> 
sentative.     Id, 

17.  After  Appearance  bt  the  Defendant,  the  process  will  not  be  set 
aside,  even  though  it  be  void,  and  though  the  defendant  appeared  in 
ignorance  of  that  fact     Piadey  v.  Wmehill^  525. 

18.  RxFuaiNa  Leave  to  Add  a  Plea  after  the  cause  is  at  issue,  is  within  the 
discretion  of  the  court,  and,  therefore,  not  appealable.     Twmer  v.  Chid^ 

556. 

19.  Partt  Relying  on  an  Account  for  the  purpose  of  fti*5mmjg  a  credit* 

must  accept  it  as  a  whole,  though  he  may  contradict  or  disprove  it.    /<£. 

20.  Party  can  not  be  FLaintiff  and  Defendant  in  the  same  canasi 
Hence,  a  confession  of  judgment  by  executors  to  a  firm  of  which  one  of 
them  is  a  member,  is  erroneous.     Pearson  v.  NesbU,  569. " 

21.  Writ  of  Error  is  a  proper  remedy  in  such  a  case.    Id, 

22.  A  KuNO  PRO  Tung  Entry  of  an  order  made  when  the  court's  authority 
bad  ceased  does  not  render  the  order  valid.    Ludlow  v.  Joknmm,  609. 

23.  A  Nunc  Pro  Tunc  Order  can  not  be  founded  upon  mese  parol  proof  of 
what  was  ordered  to  be  done  at  a  previous  term.    Id, 

24.  An  Order  of  a  Court  of  Compeiknt  Ju&mDicnoN  oaa  not  be  ooQat* 

eially  inquired  into.     Id, 

See  CoflTB. 

POWERS. 

Power  Given  to  Executor  by  Will  to  sell  lands,  when,  in  his  opinion* 
sale  can  be  made  to  'good  advantage,  and  to  distribute  the  proceeds 
among  the  testator's  children  as  they  come  of  age»  is  a  power  coupled 
with  an  interest,  and  entitles  the  executor  to  the  poasesaion  of  the  land. 
Dabney  v.  Manning,  597. 

PRINCIPAL  AND  AGENT. 
See  AosNOY. 
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principal  and  suret7. 

See  SUBETTBHIP. 

PROHIBITION. 

PnOHiiHTiCMf  TO  Rbbibain  A  GoTXRNOB  from  iBsoing  a  oommiflaion  to  an  offi* 
eer  beoaiiM  of  uregokrity  in  his  election,  will  not  lie.  Qrekr  ▼•  Taylor^ 
731. 

PUBLICATION. 
See  Ordebs. 

REAL  ESTATK  ' « 

1.  Ths  Word  "  Withdrawk/*  fonnd  on  the  margin  of  a  snrveyor'B  entry 
book,  does  not  prove  that  the  entry  waa  withdrawn.     MiU»  y.  Lee^  118. 

2L  Whxbb  Land  is  Described  iva  Deed  by  reference  to  a  plan,  befween 
which  and  the  original  survey  there  is  a  difference  in  the  location  of  linea 
and  monuments,  the  lines  and  monuments  as  actually  located  are  to  gov- 
ern.    Ripley  v.  Berry,  201. 

&  A  Lot  Ora^vted  FBOiniNa  on  and  bounded  by  a  river  will  extend  to 
the  river,  although  t^e  side  lines  thereby  cross  a  point  formed  by  the 
junction  of  a  branch  with  the  principal  river.     Graves  r,' Fisher,  203. 

i.  TIbrms  Attendant  upon  the  Inheritance  have  never  been  introduced 
into  this  state.     Chases  case,  277. 

A,  To  Establish  Boundaries,  evidence  of  common  reputation  is  not  admis- 
sible to  contradict  record  evidence.     McCoy  v.  OaUoway,  591.     ^ 

6L  Course  and  Distance  must  give  way  to  natural  objects.  But  to  warrant 
the  application  of  this  rule  the  natural  objects  must  be  identified.     Id, 

7.  SsMAiKDER,  WHEN  Void,  as  Repugnant  to  the  First  Estate  Granted. 
— ^A  bequest  to  a  person  of  certain  personal  property,  with  the  power  of 
disposal,  vests  the  same  absolutely  in  the  fir^ib  legatee,  and  a  remainder 
over  to  another  person  of  what  remains  of  the  property  at  the  death  of 
the  first  legatee,  is  repugnant  to  the  first  estate  granted,  and  void. 
BmUh  T.  V.  Bell,'79S.  ' 

RECEIVERS. 

L  Failure  to  Dent  Allegations  in  Petition. — ^A  petition,  pending  a  suit, 
asking  for  the  appointment  of  a  receiver  and  setCIng  forth  new  facts  which 
are  material,  if  not  denied  by  a  written  answer  on  oath,  will  be  taken  aa 
true.     Chasers  case,  278. 

t.  Appointment  op  a  Receiver  does  not  affect  the  title  or  involve  a  deter- 
mination of  it,  but  it  can  only  be  made  on  the  application  of  one  having 
an  acknowledged  interest.    Id» 

t,  Manipest  Abuse  op  a  Trust  by  an  habitual  and  prospective  course  of 
dealing,  bringing  the  property  into  ^danger,  is  sufficient  ground  for  tha 
appointment  of  a  receiver.     Id, 

4i  Property  or  its  Rents  and  Propits  must  be  in  danger  to  warrant  the 
appointment  of  a  receiver.  '  Id, 

A.  Insolvi/nct  op  Party  Receiving  the  I^ents  and  profits  exposes  them 
to  danger  of  loss,  and  will  be  a  sufficient  ground  to  appoint  a  receiver.   Id, 

0.  Claim  oP  the  Whole  Title  is  unnecessary  to  authorize  a  party  to  make 
application  for  the  appointment  of  a  receiver;  hence,  a  widow  claiming 
dower  in  the  premises  may  make  the  application.    Id, 
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RECORDma 

RiooBDDro  A  Dbbd  ExacfUTKD  BT  Two,  bnt  acknowledged  by  one  ool^,  ii^ 
at  leatty  preeamptiye  evidence  of  notice  to  creditors  or  labeeqnent  pur- 
ohasera.  And  it  ia  immaterial  whether  the  grantors  were  tenants  in 
common,  or  were  separately  seised  of  distinot  parts.    Shaw  t.  Poor,  347. 

See  Bona  Fn>B  Purchasers^  5;  Dueds,  1,  2. 

REFEREES. 

Av  Opinion  Pbxviouslt  Formed  bt  a  Rxtbrbb  npon  a  case  sabmitted  to 
him  is  no-objection  to  the  report,  if  it  appear  that  his  mind  was  open  to 
conviction.    Oraves  y.  Fi^er,  203. 

RENXa 

See  DowBB,  2;  %  12;  BBTAns  or  Dbobased  Pib80N8^  Yp  LissLimD  and 

Tenant,  7. 

RES  ABJUDIGATA. 
See  JusaiOENTS;  Pleadino  and  PRAono%  & 

RESCISSION  OF  GONTRAOTa 
See  Equitt,  1. 

RESTITUTION. 

Wsm  OF  NOT  Favobbd.— Motions  for  writs  of  lestitatioii  an  not  lavoved, 
onleas  there  is  no  controversy  as  to  the  facts;  nor  will  the  oomii  on  aneh 
a  motion,  determine  doubtful  questions  as  to  boundaries^  and  n  4ffri«on 
granting  the  writ  is  not  oondusiye  of  the  rights  of  the  parties.  OrodbeU 
V.  Lashbrook,  98. 

SALES. 

L  A  Verbal  Sale  or  Standing  Trees  is  not  binding  on  a  subaaqnent  pur- 
chaser without  notice.     Gardiner  M*fg  Co,  v.  ffecUd,  248. 

2.  A  Purchaser  of  Person altt  with  Notice  that  his  vendor  is  not  to  have 
the  title  to  the  articles  until  the  performance  of  certain  condioua,  ac- 
quires no  title  as  against  the  person  on  whose  behalf  performance  wa^  to 
be  made,  he  being  the  owner  of  the  articles.     WcUerston  v.  Oetehell,  25L 

Z»  A  Volumtart  Delivert  of  Goods  sold  on  condition,  without  any  refer- 
ence to  the  condition,  and  followed  by  no  demand  for  the  performance 
of  the  condition,  until  after  the  goods  were  attached  by  the  vendee's 
creditors,  will  be  a  waiver  of  the  condition  as  regards  raoh  creditoi^ 
SmiUi  V.  Dennie,  368. 

SEAi;3. 
See  CoNTRACia,  12L 

SERVITUDEa 
See  Easements  and  SERYiruDBBi 

SHERIFFS. 
1.  iNDBMNTrr — OmcBB  WHEN  ENTITLED  Ta — ^Whou  a  jury,  oallod  hy  a 
claimant  to  property  seized  under  execution,  fails  to  find  a  veidiet,  tlis 
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officer  ia  not  entitled  to  indemnity  before  selling,  end  a  bond  so  given  to 
indemnify  him  is  withoot  oonsideration,  and  void.  MUchell  v.  Vanes,  98. 

8.  PROKiBn  TO  OmcvRS,  to  induce  them  to  perform  the  duty  required  of 
them  by  law,  are  void.    Id, 

8.  Flaiiitivf'8  Attornet  has  Power  to  DatBCT  thx  Sherdt  as  to  tha 
time  and  manner  of  enforcing  ezecation.     Qarham  v.  0<ikf  649. 

4  Shxrzvf  Ezxcutino  a  Deed  ok  a  Sale  bt  his  Beputt  does  not  be- 
come liable  for  money  received  by  the  deputy  upon  snoh  sale,  porsoant 
to  an  arrangement  with  the  plaintiff's  attorney  out  of  the  usual  course^ 
of  which  the  sheriff  is  not  shown  to  have  had  any  knowledge,    IdL 

5.  Orxdit  on  Sheriffs*  Sales  is  unknown  to  the  law.    Id. 

8.  ErrmER  the  Sheriff  or  Deputt  mat  Exeoutb  ▲  Deed  on  a  sale  on 

execution  made  by  the  latter.    Id, 

7.  BzxcDTiON  OF  A  Deed  BT  THE  SHERIFF  afSrms  nothing  more  in  such  a 

case  than  that  the  sale  was  made  in  the  usual  manner,  and  does  not 
make  him  liable  for  any  act  of  the  deputy  for  which  he  was  not  before 
liiU>le,  particularly  where  the  action  for  such  act  was  oommenoed  before 
the  deed  was  executed.  Id, 
8b  Sheriff  is  Liable  for  his  DEPtmr's  Acts  only  in  the  ordinary  execu- 
tion of  his  office;  hence,  he  is  not  liable  for  acts  performed  by  the  deputy 
out  of  the  usual  course,  under  instructions  from  the  plaintiff  or  his 
attorney.    Id, 

9.  Sureties  of  Defott  are  Bespoksiblb  only  for  his  defaults  in  his  offi* 

dal  duties.    Id, 
lOL  Whxrb  the  Sheriff  has  vo  Redress  against  the  deputy  or  bis  save* 
ties,  he  ought  not  to  be  liable  for  the  deputy's  acts.    Id, 

See  Statute  of  LnoTAnoNS,  2. 

SHIPPmO. 

1.  Ck>imuBUTiON  FOR  THE  Jettison  of  goods  laden  on  deck  osn  not  be  en* 
forced  from  the  owner  of  the  vesseL     Dodge  v.  Bartol,  233. 

1  Where  a  Vessel  is  Chartered  without  any  limitation  of  time,  it  is  an 
indefeasible  hiring  for  every  voyage  undertaken  before  notice  from  the 
owner  of  his  intention  to  put  an  end  to  the  contract.  Cutier  v.  fTtiwor, 
385. 

8.  PARTinBRSHiP  IK  Shifpinq  VENTURE.— Facts  held  not  to  render  a  char* 

terer  and  owner  partners.    Id, 

SLANDER. 

1.  Who  Liable  for. — ^A  person  who  repeats  slander  heard  from  others  in* 

dorses  it,  and  is  liable  therefor.    Evans  v.  Smith,  74. 

2.  Liabiutt  of  Counsel  for  Words  Spoken  at  Trial. — Counsel  are  pro- 

tected from  liability  for  anything  they  say  which  ia  pertinent  to  the 
cause,  if  they  are  instructed  by  their  clients  to  say  it;  but  they  are  lia- 
ble  for  anything  spoken  not  pertinent  to  the  cause,  whether  instructed 
or  not.  StackpoU  v.  Htnnen,  187. 
8,  Words  Spoken  bt  Counsel  when  the  Client  is  Present,  are  presumed 
to  be  authorised  by  him.    Id, 

SPECIFIC  PERFORMANCE. 
Wbdi  Rxfused. — ^A  decree  for  a  proper  deed  will  be  denied,  unless  it  ap- 


862  Index. 

pean  that  a  proper  deed  wai  prbpored  and  ptoaentod  to  tiia  gnmtor,  and 
that  he  refoaea  to  execnte  t^e  same.     Morrkom  t.  CaldweH  9L 


STATUTES 

L  A  SzATora  LcTUCinro  a  Pexaltt  for  the  coimniarian  of  aa  aes,  nnpKea 
a  prohibition.    Boby  t.  West,  423. 

2,  Thb  Bxpbal  ot  a  Statctb  making  an  act  illegal,  doea  not  thereby  ren- 
der the  act  Talid.     I(L 

Z,  Statots  Emfowzbiko  a  Coubt  to  Givx  Such  Bsukt  aa  li^t  and 
joatioe  may  appear  to  require,  does  not  anthorize  an  arbitraiy  deter^ 
mination,  bat  a  decision  according  to  the  legal  rights  of  the  partiea.  Ex 
parU  WiUcoeU,  526. 

See  CoHsiiTUTZoKAL  Law;  CoHraACis,  11;  Wilu^  ?• 

STATUTE  OF  FRAUDS. 

1.  PBOKiBn  TO  Mabkt  are  not  within  the  atatnte  of  fraadi^  and  need  not 
be  in  writing.      Withers  t.  Richardson^  44. 

9l  EzicuTiOH  Saubb. — It  ia  not  necessary  that  there  shoold  be  an  actual 
delirery,  and  change  of  possession  of  personal  property  aold  nnder  exe- 
cntion  to  render  the  aale  ralid;  the  pablicity  of  the  aale  dispenses  with 
the  necessity  of  a  delivery.     Qreathouse  v.  Browne  &!, 

8.  A  Pbokibb  to  Awswsb  job  thx  Dbbt  of  Ahotheb,  founded  on  a  con- 
sideration, moving  between  the  newly  contracting  parties,  is  not  within 
the  statute  of  franda^  and  need  not  be  in  writing.  Deaurbom  t.  ParhM, 
206. 

4  FBOPSft  Pabtdeb,  Wbo  abb. — ^If  one  person  makes  a  promise  to  anotiisff 
for  the  benefit  of  a  third,  the  latter  may  maintain  an  notion  upon  it^  IdL 

See  AonrcT,  2L 

STATUTE  OF  UMITATIONa. 

1.  MoiriT  PATABts  Ixjoedzatelt  ia  not  embraced  within  the  aoope  of  a  statnts 

which  provides  that  money  payable  by  the  year,  or  at  ahorter  period^ 
ahall  be  prescribed  by  the  lapse  of  five  years.     Trfmomlet  v.  Caicu^  19S. 

2.  Shbbivf  oak  hot  Plbad  thb  Statiftb  of  LnoTATioNfl^  aa  to  money  re> 

oeived  on  aa  ezeoation,  which  he  is  bound  to  pay  immediately,    /d. 
%,  PBisuifpnov  OF  Patxbkt  does  not  arise  from  the  failure  of  the  claimant 

to  include  the  debt  in  the  achedule  filed  by  him  on  a  cession  of  his  goods 

when  he  waa  ignorant  of  his  rights  at  the  time  tho  achedule  waa  madeu 

Id, 
4.  Ajr  AoKVOWLBDOKBNT  OB  Kew  PboiosBi  by  the  maker  of  a  pfomissoiy 

note,  doea  not  affect  the  right  of  collateral  partiea.    Qardiner  v.  NmUmg^ 

211. 
ft,  Thb  Allow  wcb  of  a  Notb  as  a  claim  against  the  estate  of  a  deoeaaed 

insolvent,  by  a  guarantor  of  the  note  appointed  commissioner  of  the 

estate,  can  not  be  construed  an  acknowledgment  by  him,  ao  aa  to  atop 

the  running  of  the  statute  as  against  him.     Id. 
8.  If  Onb  of  thb  Parties  to  a  writ  of  error  ia  within  the  saving  clause  of 

the  statute  of  limitations,  tho  case  is  saved  for  all  the  parties. 

V.  Pmips,  67a 
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7.  The  Ackkowlkdoment  bt  One  Partner  of  a  partnenhip  debt,  after 

the  dissolution  of  the  partnership,  does  not  deprive  the  other  partner  of 
the  benefit  of  the  statute  of  limitations.  Levy  v.  Cadet,  650. 
&  Courts  of  Equitt,  Actiiyo  by  Analogy,  will,  in  all  proceedings  where 
they  have  concurrent  jurisdiction  with  courts  of  law,  apply  statutes  of 
limitatioi^s,  and  refuse  to  grant  relief  when  it  appears  that  the  statutory 
period  upon  which  an  action  might  have  been  maintained  at  law  has 
elapsed.     Cocke  v.  McGinniSf  809. 

0.  Construction  of. — General  words  in  a  statue  of  limitations  must  receive 

a  general  construction,  and  if  there  be  no  express  exception,  the  court 
can  make  none.    Id. 

See  Adverse  Possession;  Dower,  15. 

SUKETYSHIP. 

1.  Sureties,  Liability  of. — Sureties  on  a  joint  bond  of  two  persons  as  ad- 

ministrators, are  not  liable  to  one  of  the  administrators  fot  property  of 
the  estate  converted  by  the  other.    Slaughter  v.  Framnn,  33b 

2.  A  Surety  Receivino  from  his  Principal  as  security  property  to  which 

the  latter  subsequently  releases  to  the  former  all  right  and  interest  for  a 
grossly  inadequate  consideration,  is  entitled  to  deduct  from  the  value  of 
the  property  all  sums  expended  under  the  original  contract,  and  other 
hona  fide  payments,  on  bdialf  of  the  principal,  but  must  account  to  the 
tatter's  creditors  for  the  residne.     Ripley  v.  Severance^  397* 

8.  Where  the  Principal  Engaged  to  Pay  an  Annuity,  the  surety  was 

permitted  to  compute  the  value  of  such  annuity  in  ready  money,  and 
retain  that  sum  out  of  the  property  placed  in  his  hands.    Id, 

4  Same. — ^If  the  parties  all  concerned  agree,  the  plaintiff  may  relieve  the 
surety,  summoned  as  trustee,  from  his  future  liability  in  respect  to  snch 
annuity.     Id. 

A.  One  who  Signs  a  Promissort  Nora  as  Surety,  although  it  does  not 
so  appear  from  the  face  of  the  paper,  may  establish  the  fact  by  parol 
evidence,  as  against  one  having  notioe;  but  snch  surety  will  be  treated 
as  a  principal  with  respect  to  those  who  have  no  notice  of  his  real  char* 
aoter.     Qro/Um  Bank  v.  Kent,  414. 

d.  Oh  AN  Execution  against  a  Principal  and  Surety,  the  release  o' 

property  of  the  principal  seised  will  dischaige  the  snrety.    Dkoim  v. 

Ewmg^  50a 

See  Judgments,  22. 

TAXATION. 

1.  Tax  Sales  of  Certain  Specified  Quantitxbs  of  Land,  sappoaed  t« 

embrace  the  whole  tract,  will  not  support  a  conveyance  of  the  entire 
tract  which  subsequently  turns  out  to  be  of  greater  extent.  BUghtU 
Heir9  v.  BanU,  136. 

2.  Tax  Sale  of  Land  on  which  no  taxes  were  due  conveys  no  title.    Id, 

3.  The  Kecord  made  by  the  Officer  of  the  quantity  of  land  sold  by 

him  for  taxes  prevails  over  the  certificate  given  to  the  purchaser.     Id. 
4  The  Quantity  Certified  by  the  Officer  to  have  been  sold  by  him  is 

prima fatie  correct.     Id. 
A.  Recitals  in  a  Tax  Deed  showing  that  the  various  steps  required  by 

statute  preparatoiy  to  a  sale  were  duly  taken,  as,  for  instance,  that  th« 
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tax  WIS  first  demanded  at  the  dwelling*hoiiae  of  the  penon  aMened*  are 
not  even  Tprvmafaxit  evidenoe  of  that  fact.    Jadomm  v.  Shepard,  502. 
d.  Whxrb  a  Sfbcial  Statutobt  Power  is  giren  to  sell  land  for  taxes  in 
particiilar  cases,  a  purchaser  at  such  sale  mnst  show  that  every  prereqvi* 
site  to  the  exercise  of  that  power  was  performed.    IcL 

7.  iNJUKonoN  TO  Stat  Tax  Sals  of  city  lots»  aisoaied  by  the  city  covucil 

of  Cincinnati,  will  lie.    Bvmet  v,  CindnnaU,  582. 
S.  iNJUironov  AOAnrar  CouMcnsa  a  Tax  assoaied  in  the  ordmazy  way« 
«nd  nnaooompanied  by  any  drcnmstanoes  of  pecnliar  injury,  will  not 
lie^  although  the  act  authorising  the  tax  be  nnoonstitiitionaL    MtOoff  t. 

chuieoike.  em. 

THEFT. 
See  GBomr AL  Law.  1<^  20l 

TORTS. 

Okx  mat  Waiti  tbx  Tobt  and  sue  on  the  implied  oontrsot  only  in  thost 
cases  where  the  defendant  has  derived  some  benefit  from  the  torL  ITsk* 
iter  T.  Drinkwater,  238L 

TRESPASS. 

liiBBBUic  TKznncKKTDM  is  a  sufficient  plea  in  Justification,  in  an  aetion  d 
trespass  quare  claumm/reffiL,    CfrocheU  v.  LaMrooi^  98. 

See  AonoHB,  1;  JuoaMSMn.  17. 

TROVER. 

CoNYXBSiosr.— A  penon  may  be  guilty  of  a  oonTersum  without  having  the 
actual  possession  of  the  property.    ffaU  v.  Amot,  42. 

TRUSTS  AND  TRUSTEES. 

1.  Tbtotibs  as  Mikibixbial  OmoEBs  or  Ck>UBT.— It  has  long  been  the 

practice  in  this  state  for  the  court  of  chancery  to  appoint  trustoes  as  its 
ministerial  officers  to  carry  into  effect  its  decrees  and  orders,  particularly 
in  creditors'  suits.    Oibmm*s  ea«e,  257. 

2.  Functions  of  such  trustees  are,  in  some  respects,  strictly  analogous  to  those 

of  the  executive  officers  of  courts  of  law,  and  are  somewhat,  though  not 
entirely,  similar  to  those  of  masters  in  chanceiy  in  Eng^d.    Id. 

8.  Women  mat  bb  Apfointxd  as  executive  trustees  of  the  court,  where  it  will 

promote  the  interests  of  all  concerned;  as  where  a  oonmiittee  is  selected 

to  take  charge  of  the  person  of  a  female  lunatic,  or  of  a  lunatic  husband, 

father,  eta     Id, 
4.  OmoxBS  WHOSE  DuTEBs  ABE  Inoompatiblb  with  the  duties  of  trustees, 

such  as  register,  clerk,  or  judge  of  a  courts  can  not  be  employed  as 

trustees.    Id. 
jb,  Invants  and  Fsmes-gotbbt,  being  incompetent  to  contract,  osn  not  act  as 

trustees  for  the  sale  or  disposition  of  property  where  security  is  required 

to  be  given.     Id. 
'6.  T&ustee  murt  be  a  Cttizen  and  Rbszdent  within  the  Jurisdiction  of  the 

court,  so  as  to  be  continually  under  its  control,  and  to  be  the  better  able 

to  discharge  the  trust;  hence,  no  person  can  act  as  such  who  is  in  a 

position  subjecting  him  to  the  necessity  of  occasional  absence  from  the 

state  for  long  intervali.    Id, 
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7*  CouBT  SCAT  BsiPLACB  A  TBUsm  where  he  remofres  from  the  fUte,  or  nag- 
loots  his  duty,  or  is  gailty  of  injitrioos  or  improper  oondaet    Id. 

6l  €k)UBT  EzEBCiBBS  A  SouND  DiSGRsnoN  in  seleotiiig  trustees,  paying  doe 
xegird  to  the  reconmiendations  of  the  parties.    Id,       , 

ftp  'BhMBPnwfB  SauarroR  is  usoally  appointed  where  the  parties  are  silni. 
Id. 

IOL  PLUKALnr  07  TRUsnoB  are  never  appointed,  exoept  on  special  applioa* 
tion.    Id. 

IL  Trxtstei  has  a  Labosb  DisoBsnoir  in  making  sales  of  property,  as  te 
the  terms  and  mode  of  sale^  than  is  allowed  to  a  master  in  ohaaosfy  in 
Wngland.    Id, 

12.  TBUsm  OAV  NOT,  07  HmnLr,  Do  aht  Act  not  speeified  in  the  order  ot 
decree,  bat  which  is  nsoally  reqnixed  of  sooh  trostees  in  similar  oasesi 
thna,  in  a  oreditor^s  suit,  the  tnistee  can  not,  withoat  being  so  directed 
in  the  decree,  giTonotioe  to  creditorB  to  file  Tonchers  of  their  daims  by 
a  specified  day.    Id. 

Ub  Owwioaaf  Feb  at  Ooiannr  LAW.^Pnblie  oflioers  were  not  permitted  at 
oommon  law  to  take  any  les%  except  such  as  were  expressly  allowed 
them.    Id. 

14.  OomiiaatoHB  ob  FoinrsAOB  Feb  are  allowed  tmstess  in  making  sales, 
both  by  law  and  the  mles  of  the  coiut.    Id. 

1&  Tbdbiu^s  Ck>iaaaBi098  are  allowed  as  compensstion  for  the  risk  and 
trouble  involved  in  making  a  sale  and  disposing  of  the  proceeds  accord- 
ing to  the  decree,  and  are,  therefore,  proportioiied  to  sack  risk  and  tronbls 
as  well  as  to  his  skill  and  diligence^  and  not  exactly  to  the  value  of  the 
sabject  of  litigation.    Id. 

Id.  TBXTsna  VAT  BMTLOTAHAuonoNUB  to  whom  a  fee  may  be  allowed  fcf 
mftV^g  a  sale. 

17.  Trusties  Compihsatzov  may  be  incressed,  diminished,  orwithheld  al- 
together, according  to  the  droamstances  of  eaoh  case^  in  the  sound  dis- 
cretion of  the  coart.    Id, 

18.  To  FUEVXirrDoiJBLi  Ck)MiaB8X0N8,  as  where  a  trostee  dies  after  partly  ex- 
ecnting  his  trost^  and  anoUier  is  appointed,  the  compensation  should,  if 
possible,  be  apportioned  between  them,  according  to  the  labor,  tronbls^ 
and  deserts  of  each.    Id. 

1ft,  Whbrk  a  DaoBAagD  Tbubtbb  has  Bboiivkd  full  commissjons  his  suoess- 
sor  should  beaUowedno  more  than  a  necessary  recompense  for  histronblsi 
Id. 

10.  HAi^Ck>iaa88iON8  MAT  bbAllowxd  to  the  second  trustee  in  such  a  case 
on  the  amount  oollected  by  him.    Id. 

2L  A  BwDumro  Tbubt  may  be  shovm  by  parol  evidence.    FrUdUurd  ▼• 

t2L  Ck>inm>BRATZ0HEzFBX88KD  to  be  paid  by  the  grantee  does  not  exohideevi- 
deuce  that  the  money  belonged  to  a  third  person.    Id. 

See  BsTomOi,  2;  Bzxounoirs,  4;  Fraud;  Usb. 

USES. 

L  SzATOTR  OF  UsBS.— The  statute  of  43  Eli&,  a  4»  of  charitable  uses»  is  nol 
in  force  in  Pennsylvania,  but  the  principles  of  it,  as  applied  by  the  Eng- 
lish chancery  courts,  obtain  thereby  force  of  the  oommon  law  of  theft 

state.     Wiiman  v.  Lex,  644. 
AM.  Dao.  ToL.  XVn— 66 
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Sl  Chabxtable  Bequests,  When  Valid.  ~A  beqnest  to  a  church,  to  be  ui» 
naally  laid  oat  in  bread  for  the  poor,  ia  Talid.  Alao  a  bequest  to  tmt- 
taes  to  invest  the  sam#  and  apply  the  interest  toiwaids  the  edncsfeioa  si 
young  students,    id 

ti^  Tbusis  avd  Trustees. 

rCNBOB  AND  VENDEK 

1.  V«Bn>ii*B  DoTT  TO  i^qiAin)  I>eed.--To  sustain  an  actian  ly  the  porehsswr 
en  a  oontract  to  ooi^vey,  it  is  neoesssry  to  demand  a  doed  of  the  Tendora 
and  after  waiting  *>  ressonsble  tims^  tooallonhimandoffertoreoeiYait. 
FuUetT.  Wiai(m%4i». 

%  Ix  Case  ov  the  Vehiwe's  DsAXHt  before  saoh  demand  it  most  be  made  in 
like  manner  of  ^»  heirs  to  enable  the  vendee  to  soe  the  personal  xepre- 
sentative  on  tb^  oontract.    Id, 

X  That  THE  Hbfk^aseKumbeoue  and  widely  dispersed  does  not  dispsnee 
with  demand  ^pon  them.    Id, 

4  DsKAin)  uv«»^  THE  AmoHiBimATOB  is  nngatoKy,  as  he  has  no  oontrol  ol 
the  land.     fi. 

ftp  ABBUMF8JT--MATBE  Maxetazxed^  Wbdi.— An  agreement  by  a  vendee 
that  ha  VU  pay  a  mortgsge  existing  on  the  land  porohased  is  binding  il 
snoh  vftvtgage  forms  a  part  of  the  price  of  the  land;  and  if  the  vendor 
sabse<|«ently  pays  the  same,  by  virtoe  of  his  personal  Itabiltty,  sssnmpsil 
lor  foenqr  had  and  reoeived  lies;  but  it  most  appear  that  the  money  has 
bm%  aotaally  paid.    Kearney  r,  Tammer^  6i& 

VSBDIOT. 

4  ^EHnor  Based  BzauTnvBLT  im>K  THE  TBsninnrr  ol  an  faiftaDoaa 
■faonld  be  set  ande.    AUm  v.  Toimg.  18a 

V0LX7NTAKY  C0NVSTAN01& 

See  nUUDULENT  Ck>XVErAECBBL 

WAY. 
Bee  Baiemee'ae  ahp  SEKViwnDES^  l§%^ 

WILL& 

!•  Wx£L»  Attebtatzoe  OF.-^An  attestation  in  the  same  toon  with  the 
triz  is  a  sufficient  sobsoription  in  her  presence.    iToieenrs  W4H  6Ql 

fL  Tbe  TBSTZifoirr  of  the  SuBSCBiBDro  WnvEBSEstoa  willis  not  oonelanfo 
as  to  the  sanity  or  insanity  of  the  testator.    Id, 

S.  Will  of  Convicted  FELOK.^Under  the  common  law,  aU  the  pmperty  of 
a  felon  after  conviction  was  forfeited  to  the  state,  bat  by  tbe  oonstitn» 
tion  of  Kentucky  such  forfeiture  is  only  for  the  life  of  the  oflender;  and» 
therefore  a  convicted  felon  may  dispose  by  will  of  aU  the  reversionaiy 
interest  in  his  property.    Bankin  v.  Bankm^  161. 

4  Where  the  Payee  of  a  Note  wrote  upon  the  back,  "If  I  am  not  living 
at  the  time  this  note  is  paid,  I  order  the  contents  to  be  paid  to  A.  H.,** 
and,  having  signed  it,  died  before  the  note  was  paid,  it  was  held  that 
the  indortement  was  testamentary,  and  entitled  to  probate  as  a  wilL 
Hunt  v.  Hunt,  43a 
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&  Gdt  or  Land,  to  take  effect  after  the  death  of  the  donor,  has  all  the 

properties  of  a  wilL     SingUUm  v.  Bremar,  699. 
61.  Will  of  Psbsokaltt  Exists  onlt  from  thb  Death  of  the  testator,  and 

must  be  executed  according  to  the  laws  in  force  at  that  time.    Elcocl^» 

7.  AuNDBaun  of  thx  Statutx  after  the  EzBonnoN  of  a  Will  of  per- 
sonalty, and  before  the  testator's  death,  relating  to  the  number  of  attest- 
ing witnesses  required,  applies  to  such  will,  and  renders  it  void  if  it  is 
not  attested  by  the  specified  number.    IcL 

fi,  Eooentricitt  aJone  will  not  invalidate  a  wilL    Lee  y.  Lee,  722. 

9L  Sanitt  is  Presumed  until  the  contrary  is  clearly  proved.    Id. 

l€l  BsuEF  that  one  is  Tormented  by  witches^  devils,  or  evil  spirits,  is  noi 
sufficient  evidence  of  insanity,  when  the  person  is  otherwise  capable  of 
Pff^nftging  his  business,  particularly  when  it  appears  that  he  was  most 
trembled  with  these  hallucinations  when  he  was  drinking.    Id, 

11.  Atx^BIon  to  Bblatioks  is  not  evidence  of  insanity  where  ill  treatment  is 
assigned  as  a  reason  for  it,  and  there  are  grounds  for  believing  it  well 
founded.    Id, 

12.  ToIntalidatia  Will  there  must  b*  extrinsic  proof  of  insanity  cadsting 
at  its  execution,  or  the  act  must  be  so  irrational  as  to  afibrd  intnnsio 
evidence  of  it.    Id. 

m 

18l  Whebb  iHaANiTT  HAS  BEOOMS  Habttual,  all  the  civil  aots  of  the  Inaatie 

are  void,  whether  traceable  to  his  malady  or  not.    Id, 
14.  If  AV  ImxBMissioN  of  the  Malady  is  ihown  at  the  time  of  performing 

an  act  the  act  is  valid,  and  the  hAbitaal  insanitj  of  the  party  will  not 

affectit    Id, 
Vk  Uv JUST  Will  is  not  neeessarily  an  irratioiial  act    M 
16L  KuxBBB,  Chasactxb,  abd  iNTSLUOBNcn  OF  WiTw—M^  aod  thsfar  ep* 

portimities  for  observstion,  should  be  taken  Into  the  aoooaat  mgam  m 

fBsstioii  of  inaaiiity.    Id, 

See  IiBflAcnML 

WITNESSES. 
See  lBv^JAB^^i^  8^  4, 10^  12|  Wnii^  14 
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